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SUSIE M. KERR ET AL. VS. SOUTH PARK COMMISSIONERS. 1 


] Pleas in the circuit court of the United States for the 

northern district of Illinois, held at the United States court- 
rooms in the city of Chicago, in the district aforesaid, before the 
judges thereof, on Tuesday, the 20th day of January, 1885, in the 
December term of said court, in the year of our Lord one thousand 
eight hundred and eighty- five, and of our Independence the one 


hundred and ninth year. 
WM. H. BRADLEY, Clerk. 


NoRTHERN Distriet OF ILLINOIS, 88: 


Susie M. Kerr, Rosa L. Kerr, and Josepu. B. 
KERR, Executors _ete., 
v8. 


In Chancery. 
SoutH PARK COMMISSIONERS e€ al. J 


3e it remembered that on the seventeenth day of May, 1882, there 
was filed in the office of the clerk of the circuit court of the United 
States for the northern district of Illinois, at Chicago, in said district, 
a mandate from the Supreme Court of the United States in said 
above-entitled cause, which said mandate is in the words and figures 
following, to wit: 
2 Mandate. 


UNITED STATES OF AMERICA, 88: 
The President of the United States of America to the honorable the 


[seat] judges of the circuit court of the United States for the 
"I northern district of Illinois, Greeting : 


Whereas lately in the circuit court of the United Stc‘es for the 
northern district of Illinois, before you, or some of you, in a cause 
between W 'liam P. Kerr, compiainant, and John M. Wilson, Paul 
Cornell, Leveret B. Sidway, George W. Gage, Chauncey T. Bowen 
The South Park Commissioners, Charles P. Phillips, and Charles 
H. Atkins, defendants, wherein the decree of the said circuit court, 
entered in said cause on the Sth day of October, A. D. 1°78, is in 
the following words, viz: 

This cause coming on to be heard upon the consolidated bill, an- 
swers, and replications, and p.~. end having been argued by 
counsel, and the court being sufficiently advised in the premises, it 
is ordered, adjudged, and decreed that t* « defendant, The South Park 
Commissioners, pay to the complainant, William P. Kerr, and his 
assignees, the value of the premises on the twenty-seventh day of 
August, A. 5.1870, known and described asthesouth fractional half of 
section thirteen, in township thirty-eight north, of range fourteen 
east, of the third principal meridian, except lots 9,10, and 15 in 
Chas. B. Phillip’s subdivision of 26 acres off the west side of the S. 

W. } of said section thirteen, according to plat of the same 
3 recorded i in the recorder’s office of Cook county, in book 98 of 
maps, p. 9, and the east half of said southwest quarter of. said 
section yr ecg together with interest thereon from the twenty- 
seventh day August, A. D. 1870, at the rate of six per cent. 
per aniuum, upon the conveyance of said premises by the com- 
1—114: 
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plainant, William P. Kerr, and his assignees claiming under him, 
since the commencement of this suit, by deed which shall release to 
the South Park Commissioners all interest of the said complainant 
and his assignees. 

And it is further ordered that the value of said premises required 
to be paid be ascertained as follows: A jury shall be empanelled in 
this court, on the law side thereof, to hear the evidence submitted 
by both parties, and said jury shall determine by their verdict the 
value of the land hereinbefore described, on the twenty-seventh day 
of August, A. D. 1870, the time when possession was taken by the 
South Park Commissioners, and the verdict shall be certified by the 
clerk to the chancery side of this court, and the amount so found 
shall be considered as the value of said premises on the day afore- 
said, unless set aside or changed by the further order of this court. 

And it is further ordered that the complainant, William P. Kerr, 
make a deed and procure deeds to be made by all persons claiming 
under him since the commencement of this suit, conveying to the 

South> Park Commissioners the premises aforesaid, when they 
4 shall pay the amount found to be due, with interest from the 

twenty-seventh: day of August, A.D. 1870, at the rate of six | 
per centum per annum; and the court denies » iy relief to the com- 
plainant as to the east half of the southwest q. arter of section 13 
aforesaid ; and it is ordered that the bill of complaint be dismissed 
as to that part of the premises. 

And it appearing to the court that the South Park Commissioners 
have commenced proceedings to condemn the undivided one-quar- 
ter of the west halt of the southeast quarter of section twenty-four, 
in townsiup thirty-eight north, of range fourteen east, of the third 
principal meridian, another of the tracts described in’ the bill be- 
longing to the complainant, it is ordered that all questions touching 
the same be reserved for the further order of the court. 

It is further ordered that the question of costs be postponed for 
the farther consideration and orderof the court, as by the inspee- 
tion of the transcript of the record of the said circuit court, which 
was brought into the Supreme Court of the United States by virtue 
of an appeal taken by the South Park Commissioners and a cross 
appeal taken by William P. Kerr, agreeably to the act of Congress 
in such case made and provided, tully and at large appears. 

And whereas, in the present term of October, in the year of our 
Lord one thousand eight hundred and eighty-one, the said cause 

eame on to be heard before the said Supreme Court, on the 
5 said transcript of record on appeal and cross-appeal and was 
argued by counsel : 


Qn consideration whereof, the court being equally divided in 
opinion, it is now here ordered, adjudged, and decreed by this court 
that the decree of the said circuit court in this cause be, and the 
same is hereby affirmed, each party paying the costs of their appeal 
in this court. 

12th December, ISS1. 


You, therefore, are hereby commanded that such proceedings be 
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THE SOUTH PARK COMMISSIONERS. 


had in said cause as according to right and justice and the laws of the 
United States ought to be had, the said appeals notwithstanding. 
Witness the Honorable Morrison R. Waite, Chief Justice of said 
Supreme Court, the thirteenth day of May, in the year of our Lord 
one thousand eight hundred and eighty-two. 
JAMES H. McKENNEY, 
Clerk: of the Supreme Court of the United States. 


Endorsed: Filed May 17, 1882. W. H. Bradley, clerk. 


6 Afterwards, to wit, on the twentieth day of May, in the 

adjourned May term of said court, 1882, in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district Judge, is the following entry, to wit: 


Order. 


WinttrAM P. KERR 
Us. 
Joun M. Wien. Paunt CorNneELL, LEVERET B. S1p- 
way, George W. Gage, Chauncey T. Bowen, The 
South Park Commissioners, Charles B. Phillips, 


and Charles H. Atkins. 


M. W. Fuller, Esq., having filed in this court the mandate from 
the Supreme Court affirming the decree entered herein, it is ordered 
that said cause be redocketed, and upon suggestion by counsel of the 
death of William P. Kerr, complainant, leave is hereby given either 
party to file a bill of revivor herein within twenty days. 


In Chancery. 


Afterwards, to wit, on the twelfth day of June, in the ad- 

journed May term of the said court, 1882, in the record of 
the proceedings thereof in said entitled cause, before Hon. Henry 
W. Blodgett, district ,udge, is the following entry, to wit: 


Order. 


WILLIAM P. KERR 
v8. In Chancery. 
THE SoutH PARK COMMISSIONERS ef al. 


On motion of Mr. Washburn the time for the representatives of 
William P. Kerr to file a bill of revivor herein is hereby extended 
twenty days, and the same is done without prejudice to the right of 
defendants to move to remand. 


Afterwards, to wit, on the first day of November, 1882, came the 
South Park Commissioners, by their solicitor, and filed in said 
elerk’s oftice a bill of revivor in said entitled cause, which said bill 
of revivor is in the words and figures following, to wit: 
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8 Bill of Revivor. 


In the United States Circuit Court, Northern District of Illinois. 
In Chancery. 


Wititiam P. KERR 
vs. 
JOHN M. Witsox, THE SoutH PARK COMMISSIONERS, ef al. 
SoutH PARK COMMISSIONERS vs. SustTE M. Kerr, «& als. 
To the honorable the judge of said court, iu chancery sitting: 

Your orator, The South Park Commissioners, a corporation created 
and organized under and by virtue of the laws of the State of Ih- 
nois, and situated in the county of Cook, in the northern’ district 
thereof, respectfully represents unto vour honor— 

That in 1869 and 1870 two certain bills of complaint were exhib- 
ited in this court by one Wilham P. Kerr,then residing in the State 

of Ohio, against John M. Wilson et als., to one of which your 
9 orator was made party defendant on the 26th day of Septem- 

ber, 1S70; that both said bills were consolidated November 
2nd, 1874, and the complainant, said Kerr, ordered to file an en- 
grossed bill containing the material allegations of both the former 
bills, which order said Kerr complied with, aid filed his engrossed 
bill January 27th, 1875. 

That your orator filed its answer to the same Juty 6th, 1875, and 
subsequently said) bill, was amended, and your orator filed its an- 
swer to the consolidatied bill as amended February 3rd, 1876. 

That the proceedings upon said bill resulted in a decree of said 
court therein entered on the Sth day of October, 1878, wherein and 
whereby it was ordered and deereed that said cause be dismissed as 
to the east half of the southwest quarter of fractional section thir- 
teen, in township thirty-eight north, of range fourteen east, of the 
third principal meridian ; and that as to the south fractional half of 
said section thirteen, except said east half of the southwest quarter 
and lots nine, ten,.and fifteen, in Charles B. Phillips subdivision of 
twenty-six acres, off the west side of the southwest quarter of said 
fractional section thirteen, the value of said land on the 27th day 
of August, 1870, be ascertained by the verdict of a jury, to be cer- 

tified to the chancery side of the court. to be then set aside 
10 or changed or taken as the value of said property, as the 
court might determine. | 

That from the said decree your orator praved an apjeal, and the 
said complainant therein, William P. Kerr, also prayed an appeal, 
to the Supreme Court of the United States, which Court subsequently 
and about December, 1881, having considere ' said appeal, effirmed: 
said decree, and, petition for rehearing having been filed therein, 
finally disposed of the same between December, 4881, and May, 
1882; whereupon, upon the adjournment of said court in May, 1882, 
vour orator caused the mandate of said Supreme Court of the United 
States affirming said decree to be filed herein. 
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That in April, A. D. 1882, the said William P. Kerr departed this 
life, having first duly made and published his last will and testa- 
ment, in writing, bearing date the first day of April, A. D. 1882, 
which was duly admitted to probate by the probate court of Lick- 
ing county, Ohio, in which county said Kerr resided and died on 
the 31st d: av of M: ay, A. D. 1882, and thereby said Kerr devised and 
bequeathed all his property, r real, personal, and mixed, unto his wife, 
Susie M. Kerr, and his daughter, Rosa L. Kerr, and his: son, Joseph B. 
Kerr, as executors, to be by them evenly divided into seven shares, 
and one equal seventh part thereof to be given to his, said Kerr’s, 

wife and six children, share and share alike; and also thereby 
11 empowered and directed his said executors to sell and deeds 

to make and deliver to the said purchaser, either at public or 
private sale, any or all his real estate, or any part thereof, at such 
times and on such terms as they might think best, or to lease the 
same, a copy of which said will is hereunto.annexed, marked “ Ex- 
hibit A,” and prayed to be taken as part hereof. 

That the said Susie M. Kerr, Rosa L. Kerr, and Joseph B. Kerr, 
after said will was duly probated as aforesaid, took upon themselves 
the burden of the execution thereof, and your orator, in filing the 
mandate aforesaid, suggested the death of said Kerr, and leave was 
granted to either party to file a bill of revivor herein, and your 
orator is entitled, inasmuch as the said suit and proceedings have 
become abated by the death of said William P. Kerr, and not been 
heretofore revived, to have the same revived against the said Susie 
M. Kerr, Rosa L. Kerr, and Joseph B. Kerr, as trustees and execu- 
tors under the will of said William P. Kerr, deceased. 

Forasmuch, therefore, as your orator 1s without remedy in the 
premises, except in a court of equity, and to the end that the said 
Susie M. Kerr, Rosa L. Kerr, and Joseph B. Kerr, trustees aud 2x- 
ecutors, Who are made parties defendant to this bill of revi vor, may 

be required to make full and true answer to the same, but not 
lz under oath (the answer under oath being hereby waived), 

that the said suit ard proceedings may stand and be revived 
against said defendants to the bill of revivor as complainants in said 
origina! ‘ill, and be in the same plight and condition as the same 
were in t the time of the abatement thereof, and that your orator 
may have the benefit there of, and that your orator may have such 
other and further relief in the premises as equity may require and 
as to your honors shall seem meet— 


May it please your honor to grant the writ of summons in chan- 
e-ry directing the marshal of this district to summon said defendants, 
then and there to answer this bill, ete., ete. 

And, as in duty bounc, your orator will ever pray, etc., ete. 

SOUTH PARK COMMISSIONERS, 
By its Atty, M. W. FULLER. 


» W. FULLER, 
Of Counsel. 


_— 
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13 ExuHipir A. 


In the name of the Benevolent Father of all I, William P. Kerr, 
of Granville, Licking county, Ohio, do make, publish, and declare 
this to be as and for my last will and testament. 


Item Ist. I direct that all my just debts be fully paid. 


Item 2nd. I devise and bequeath all my property, real, personal, 
and mixed, unto my beloved wife, Susie M. Kerr, and my daughter, 
Rosa L. Kerr,and my son, Joseph B. Kerr, as executors, to be by them 
equally divided into seven shares, and one equal seventh part thereof 
to be given to my said wife and my six children, to wit, Rosa L., 
Abby J., Joseph B., Hattie B., William P., and George Kerr, share 
and share equally to my said wife and said six children. 

Item 38rd. I hereby authorize, empower, and direct my said execu- 
tors to sell and deeds to make and deliver to the purchasers, either 
at public or private sale, any or all my real estate, at such times 
and on such terms as they may think best, or to lease the same, or 
any part thereof, the proceeds to be divided as aforesaid. (The 
money heretofore advanced my son, Joseph B., and invested in 
Utah, not to be considered a part of my estate, but as a naked gift 

to him.) 
14 Item 4th. I desire and direct that my said executors be not 

required to give bond as such, and that no appraisers be 
appointed, nor shall any inventory or appraisement of my property 
be made, intending that my said executors shall divide and dispose of 
all my estate, as aforesaid, without the intervention of a court of pro- 
Late, except to probate the will and issue letters testamentary, and I 
authorize and direct my said executors to carry out all my contracts 
as fully as I could myself do. 

Item 5th. I hereby constitute and appoint my beloved wife, Susie 
M. Kerr, testamentary guardian of both the persons and property of 
my three last-named minor children, and direct that she be required 
to give no bond or surety as said guardian, either of or for their 
persons or estate, the devise above to my said wife being in lieu of 
a dower in all of mny real estate and her year’s allowance and arti- 
cles that would be set off to her under the statute. — 

Item 6th. I hereby revoke all former wills by me made, declaring 
this to be my last will and testament. 


WILLIAM P. KERR. [seat] 
Witnessed April Ist, 1882. 
Endorsed: Filed Nov. 1, 1882. Wm. H. Bradley, clerk. 


15 On the same day, to wit, on the first day of November, In 

the adjourned October term of said court, 1882, in the record 
of the proceedings thereof in said entitled cause before Hon. Henry 
W. Blodgett, district judge, is the following entry, to wit: 


THE SOUTH PARK COMMISSIONERS. 


Order. 


Susie M. Kerr, Rosa L. Kerr, and Josepu B. ) 
Kerr, Executors and Trustees of Wilfiam P. | 
Kerr, Deceased, > In Chancery. 
v8. 
THE Soutu Pakk CoMMISSIONERS “¢ al. 


A ne 
SoutTH PARK CoMMISSIONERS | 
vs. Bill of Revivor. 
SusiE M. Kerr et al. | 


This cause coming on to be heard this day, and it appearing to 
the court that heretofore one William P. Kerr, of Licking county, 
Ohio, exhibited his consolidated bill in this court against the South 
Park Commissioners et al., to be relieved touching the several mat- 
ters therein contained, and that afterwards, on the eighth day of 
October, A. D. 1878, a decree was entered in favor of the complain- 
ant therein, and that the said William P. Kerr departed this life in 
April, 1882, having first duly made his will, wherein he appointed 
the said Susie M. Kerr, Rosa L. Kerr, and Joseph B. Kerr his execu- 
tors and trustees, with power of sale and conveyance of his, said 

William P. Kerr’s, real estate, who duly proved the said will 
16 in Licking county, Ohio, May 31st, 1882, and that the said 


original suit and proceedings abated by the death of the said 
William P. Kerr, and that the said South Park Commissioners ex- 
hibited their bill of revivor in this court against the said Susie M. 
K. Kerr, Rosa L. Kerr, and Joseph B. Kerr, trustees and executors, 
and they having.duly appeared, waived service of process, and con- 
sented to the revival of said cause : 


It is ordered that the said suit and proceedings herein referred to 
originally brought by said William P. Kerr do stand revived in the 
name as complainants of the said Susie M., Rosa L., and Joseph B. 
Kerr, trustees and executors of said William P. Kerr, decased, and 
be in the same plight and condition they were in at the time of the 
death of the said William P. Kerr. 


17 Afterwards, to wit, on the eighteenth day of February, 1884, 
in the December term of said court, 1883, in the record of 

the proceedings thereof in said entitled cause before Hon. Thomas 

Drummond, circuit judge, is the following entry, to wit: 


Order. 


SusiE M. Kerr et al. 
Us. 
THe Soutu PARK COMMISSIONERS et al. 


This cause coming on to be heard upon the motion of the South 
Park Commissioners that the verdict hereinbefore on the fifth day 
of November, 1883, rendered be set aside and a new trial be awarded : 
It is ordered by the court that upon payment by said South Park 
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Commissioners of the costs of said trial, to be taxed by the clerk, and 
the deposit in the registry of the court by said South Park Commis- 
sioners of the sum of twenty-five thousand dollars on account of 
compensation, which may be finally decreed to be paid by said 
South Park Commissioners for the land in controversy in said cause, 
said sum of twenty-five thousand dollars to be treated 
18 asa payment thereon from the date of such deposit, that 
said motion to set aside said verdict be sustained, and there- 
upon the said South Park Commissioners paid the costs, taxed by 
said clerk at fifty-one dollars and forty cents, and deposited in the 
registry of said court the sum of twenty-five thousand dollars as 
aforesaid ; and it is accordingly ordered that said motion be sus- 
tained, and said verdict be, and the same is hereby, set aside and a 
new trial awarded herein, the taxable costs whereof are to be paid 
by said South Park Commissioners when said trial has been had. 


19 Afterwards, to wit, on the twenty-fourth day of-May, in the 

adjourned May term of said court, 1884, in the record of the 
proceedings thereof in said entitled cause before Hon. John M. Har- 
lan, one of the justices of the Supreme Court of the United States, 
is the following entry, to wit: 


Order. 


SusreE M. Kerr et al. 
VS. In Chancery. 
SoutH PARK COMMISSIONERS e€ al. 

Now come the parties, by their solicitors, and this cause comes on 
to be heard upon the motion of Mr. Fuller to settle the issues to be 
submitted to the jury, and after hearing the arguments of counsel 
in part it is ordered by the court that further hearing herein be con- 
tinued to Tuesday morning next. 


Afterwards, to wit, on the twenty-seventh day of May, in the ad- 
journed May term of said court, 1884, in the record of the proceed- 
ings thereof in said entitled cause before Hon. John M. Harlan, one 
of the justices of the Supreme Court of the United States, is the 
following entry, to wit: 


Order. 


SUSIE M. IXCreRR et al. 
vs. : In Chancery. 
SoutTH PARK COMMISSIONERS ef al. 


20 Now again come the parties, by their solicitors, and this 

cause is resumed upon the hearing of the motion to settle the 
issues to be submitted to the Jury, and after hearing the concluding 
arguments of counsel the court, not being sufficiently advised in the 
premises, takes time to consider. 


Afterwards, to wit, on the eleventh day of June, in the adjourned 
May term of said court, 1884, in the record of the proceedings thereof 
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in said entitled cause before Hon. John M. Harlan, one of the jus- 
tices of the Supreme Court of the United States, is the following 
entry, to wit: 


Order. 


Susie M. Kerr et al. 
US. In Chancery. 
THE SoutnH PARK CoMMISSIONERS ef al. 


This matter coming on upon tle motion filed herein May fifteenth, 
188+, by the South Park Commissioners for the framing of an issue, 
as in said motion stated, it is ordered by the court that said motion 
be, and the same is hereby, overruled, and this cause, upon motion 
of the complainants, is set down for the trial of the issue stated in 
the decree of October eighth, 1878, on the third Tuesday of October 
next. 3 
To which the South Park Commissioners now and here except. 


21 Afterwards, to wit, on the second day of December, in the 

adjourned October term of said court, 1884, in the record of 
the proceedings thereof in said entitled cause, before Hon. Walter Q. 
Gresham, circuit Judge, is the following entry, to wit: 


Order. 
SusiE M. Kerr et al. vs. SourH PARK COMMISSIONERS ef al. 


Now come the parties, by their solicitors, and this cause now 
comes on to be heard upon the issues stated in the decree entered 
herein on the eighth day of October, A. D. 1878, and now come the 
following Jury of good and lawful men, to wit, G. W. Dean, Jerome 
b. Burnett, 8. A. Ballou, Theodore Gestefeld, John Ryan, Albert T. 
Jones, Silas Enyart, William H. Colcord, William J. Laws, Frederick 
Marguardt, Winfield S. Corning, and John B. Platt, who were all 
duly elected, tried, and sworn to try said issue, and, after hearing a 
part of the evidence, the hour of adjournment having arrived, it 1s 
ordered that further hearing herein be postponed until to-morrow 
morning. 


Afterwards, to wit, on the third day of December, in the adjourned 
October term of said court, 1884, in the record of the proceedings 
thereof in said entitled cause, before Hon. Walter Q. Gresham, cir- 
cult Judge, is the following entry, to wit: 


2? Order. 
Sus1E M. Kerr et al. vs. SoutH PARK COMMISSIONERS ef al. 


Now again come the parties, by their solicitors; also come the 
jury empaneled herein, and this cause comes on to be further heard 
in pursuance of the order of postponement entered herein yesterday, 
and, after hearing additional evidence herein, the further hearing of 
this cause is hereby postponed until to-morrow morning. 
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Afterwards, to wit, on the fourth day of December, in the odjourned 
October term of said court, 1884, in the record of the proceedings 
thereof in said entitled cause, before Hon. Walter Q. Gresham, cir- 
cult judge, is the following entry, to wit: 


Order. 


Susie M. Kerr et al. vs. SoutH PARK COMMISSIONERS ef al. 


Now again come the parties herein, by their solicitors ; also come 
the jury in this behalf empaneled and sworn, and this cause again 
comes on to be heard in pursuance of the order of postponement 
entered herein yesterday, and, after hearing additional evidence, the 
hour of adjournment having arrived, further hearing herein is 
hereby postponsd until to-morrow morning. 


23 Afterwards, to wit, on the fifth day of December in the ad- 

journed October term of said court, 1884,in the record of the 
proceedings thereof in said entitled cause, before Hon. W alter Q. 
Gresham, circuit Judge, is the following entry, to wit: 


Order. 
Susre M. Kerr et al. vs. SoutrH PARK COMMISSIONERS ef al. 


Now again come the parties herein, by their solicitors; also come 
again the Jury in this behalf empaneled and sworn, and this cause 
again comes on to be heard in pursuance of the order of postpone- 
ment entered herein yesterday, and, after hearing additional evidence, 
the hour of adjournment having arrived, further hearing herein is 
hereby postponed until to-morrow morning. 


Afterwards, to wit, on the sixth day of December, in the adjourned 
October term of, said court, 1554, in the record of the proceedings 
thereof in said entitled cause, before Hlon. Walter Q. Gesham, circuit 
judge, is the following entry, to wit: 


Order. 
SusrE M. KERR et al. vs. SoutH PARK COMMISSIONERS ef al. 


24 Now again come the parties herein, by their solicitors ; also 

come again the jury in this behalf empaneled and sworn, and 
this cause again comes to be heard in pursuance of the order of post- 
pohnement entered herein yesterday, and, after hearing additional 
evidence, the hour of adjournment having arrived, further hearing 
herein is hereby postponed until Monday 1 morning next. 


Afterwards, to wit, on the eighth day of December, in the ad- 
journed October term of said court, 1884, in the record of the pro- 
ceedings thereof in the said entitled cause, before Hon. Walter Q. 
Gresham, circuit Judge, is the following entry, to wit: 


THE SOUTH PARK COMMISSIONERS. 


Order. 


Susie M. Kerr et al. vs. THe SoutH PARK COMMISSIONERS et al. 


Now again come the parties, by their solicitors, and now again 
come the jury in this behalf empaneled and sworn, and this cause 
again comes on to be heard in pursuance of the order of postpone- 
ment entered herein on Saturday last, and, after hearing additional 
evidence, the hour of adjournment having arrived, further hearing 
herein is hereby postponed until to-morrow morning. 


25 Afterwards, to wit, on the ninth day of December, in the 

adjourned October term of said court, 1884, in the record of 

4 the proceedings thereof in said entitled cause, before Hon. Walter Q. 
4 Gresham, circuit judge, is the following entry, to wit: 


Order. 
Susie M. Kerr et al.{vs. SourH PARK ComMIssIONERS et al. 


Now again come the parties, by their solicitors, and now again 
come the jury in this behalf empaneled and sworn, and this cause 
again comes on to be heard in pursuance of the order of postpone- 
raent entered herein yesterday, and, after hearing additional evi- 
dence, the hour of adjournment baving arrived, further hearing 
herein is hereby postponed until to-morrow morning. 


Afterwards, to wit, on the tenth day of December, in the adjourned 
October term of said court, 1884, in the reco-d of the proceedings 
thereof in said entitled cause, before Hon. Walter Q. Gresham, cir- 


cuit judge, is the following entry, to wit: 


Order 
SusiE M. Kerr e al. vs. Sourn PARK COMMISSIONERS ef al. 


Now again come the parties, by ther solicitors, and now 
26 again come the jury in this behalf empaneled and sworn, and 
{ this cause again comes on to be heard in pursuance of the 
order of postponement entered herein yesterday, and, after hearing 
additional evidence, the hour of adjournment having arrived, further 
hearing herein is hereby postponed until to-morrow morning. 
i 


Afterwards, to wit, on the eleventh day of December, in the ad- 

y journed October term of said court, 1884, in’ the record of the pro- 

ceedings thereof in said entitled cause, before Hon. Walter Q. Gre- 
sham, circuit judge, is the following entry, to wit: 


Order. 


Susie M. Kerr e¢ al. vs. Souta PARK COMMISSIONERS et al. 


Now again come the parties, by their solicitors, and also come 
again the jury in this behalf empaneled and sworn, and this cause 
again comes on to be heard in pursuance of the order of postpone- 
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ment entered herein yesterday, and, after hearing additional evi- 
dence, the hour of adjournment having arrived, further hearing is 
hereby postponed until to-morrow morning : 


Afterwards, to wit, on the twelfth day of December, in the ad- 
journed October term of said court, 1884, in the record of the pro- 
ceedings thereof in said entitled cause, before }Hon. Walter Q. Gre- 
sham, circuit judge, is the following entry, to wit: 


27 Order. 
Susie M. Kerr et al. vs. Souru PARK COMMISSIONERS ef al. 


Now again come the parties, by their solicitors, and also again 
come the Jury in this behalf empaneled and sworn, and this cause 
again comes on to be heard in pursuance of the order of postpone- 
ment-entered herein yesterday, and, after hearing the concluding 
evidence and the arguments of counsel in part, the hour of adjourn- 
ment having arrived, further hearing hearing herein is hereby post- 
poned until to morrow morning. | 


Afterwards, to wit, on the thirteenth. day of December, in the ad- 
journed October term of said court, 1854, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Walter Q. 
Gresham, circuit Judge, is the following entry, to wit: 


Order. 
Susie M. Kerr et al. vs. SoutH PARK COMMISSIONERS ef al. 


Now again come the parties, by their solicitors ; also come again 
the jury in this behalf empaneled and sworn, and this cause again 
comes on to be heard in pursuance of the order of postponement 

entered herein yesterday, and, after hearing additional argu- 
28 ments of counsel, the hour of adjournment having arrived, 

further hearing herein is hereby postponed until Monday 
morning next. — 


Afterwards, to wit, on the fifteenth day of December, in the De- 
cember term of said court, 1SS4,in the record of the proceedings 
thereof in said entitled cause, before Hon. Walter Q. Gresham, cir- 
cuit judge, is the following entry, to wit: 


Order. 
Susie M. Kerr eal. vs. SourH PARK COMMISSIONERS ef al. 


Now again come the parties, by their solicitors, and also again 
eome the Jury in this behalf empaneled and sworn, and this cause 
again comes on to be heard in pursuance of the order of postpone- 
ment entered herein on Saturday last, and, after hearing the con- 
eluding arguments of counsel and receiving the instructions of the 
court, the jury retired to consider their verdict. 
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December, 1884, rendered, determining the value of the south 
fractional half of section thirteen, in township thirty-eight north, of 
range fourteen east, of the third principal meridian, except lots 9, 
10, and 15 in Charles B. Piillips’ subdivision of 26 acres off the west 
side of the south vest quarter of said section thirteen, according to 
plat of same recorded in the recorder’s office of Cook county, in book 
98 of maps, p. 9, and the east half of said southwest quarter of said 
section thirteen, on the 27th day of August, A. D. 1870, in’ aecord- 
ance with the. deeree entered in the above-entitled cause on the 
chancery side of this court,on the eighth day of October, A. D. 1878, 
be set aside and a new trial awarded; and, the court having heard 
the arguments of counsel and being fully advised in the premises, 
overrules said motion and directs said verdict to be certified by the 
clerk as provided in said decree ; to which said plaintiffs Kerr now 
and here except. 

On the same day, to wit, on the twelfth day of January, 1885, 
there was filed in said clerk’s office the certifieate of the clerk in said 
entitled cause, which said certificate is in the words and figures fol- 
lowing, to wit: 


3o2 United States Circuit Court, Northern District of Illinois. 


Suste M. Kerr and Rosa L. Kerr, Josern B. Kerr, Executors, ete., 
~ 
SoutTH PARK COMMISSIONERS. 


I, William H. Bradley, clerk of said court, do hereby certify that 
the following is the verdict rendered on the 16th dav of December, 
A. D. 1884, by the Jury empannelled in the above-entitled cause to 
determine the value of the south fractional half of section thirteen, 
in township thirtv-cight, north of range fourteen east of the third 
principal meridian, except lots 9, 10, and 15, in Charles B. Phillips’ 
subdivision of 26 acres off the west side of the southwest quarter of 
said section thirteen, according to plat of the same recorded in the 
recorder’s office of Cook county in book 98 of maps, p. 9, and the 

east half of said southwest quarter of said section thirteen, on 
33 the 27th day of August, A. D. L870, as provided in the decree 

of this court in the above-entitled cause entered on the 8th 
day of October, A. D. 1875, on the chancery side of this court, to wit: 
“We, the jury, fix the value of the tracts of land in controversy, 
comprising one hundred and eleven acres, as of the date of the 27th 
of August, 1S70, at one hundred and fifty-five thousand four hun- 
dred dollars ($55,400). W.. TT. Coleord, Theo. Gestfeld, J. B. Platt. 
Frederick Marquardt, John Ryan, Albert I. Jones, Silas Engart, 
Jerome Burnett, 8S. A. Ballou, Geo. W. Dean, W.S. Corning, Wm. J. 
Laws;” which said verdict is hereby certified by the clerk to the 
chancery side of this court as by said decree and the order overruling 
said motion to set aside said verdict directed. 

As witness my hand and the seal of said court this 12th day of 
January, A. D. 1885, 

[SEAL. ] WM. H. BRADLEY, Clerk. 


Endorsed: Filed Jan’y 12, 1885. Wm. H. Bradley, clerk. 
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further appearing that the sum of twenty-five thousand dollars was 
paid into court in this cause on the eighteenth day of February, 
1884, on account of said lands, it is ordered that said several 
sums of eighty-two thousand eight hundred dollars, with interest 
from November twenty-ninth, 1579; seventy-two hundred dollars, 
with interest from February twenty-sixth, 1880; forty-two hundred 
and twenty dollars and nineteen cents as of the date of the pay- 
ment into court herein provided for, and twenty-five thousand dol- 
lars, with interest from February eighteenth, 1884, be applied on 
sald) principal sum of one hundred and _ fifty-five thousand four 
hundred dollars, and interest, and that the South Park Commis- 
sloners pay Into court under this decree only the balance thereby 
arrived at, together with the commission proyided by law thereon, 
and the sum of two hundred and _ fifty dollars, the commission on 
the sum of twenty-five thousand dollars so paid February eighteenth, 
1854, as aforesaid, anc interest thereon from that date. 

And it is also ordered that the deed of James R. Doolittle referred 
to in said decree of August twenty-sixth, 1882, in the cause 
of the South Park Commissioners against Susie M. Kerr and 
others may be executed and delivered to said South Park Commis- 

sloners ; and that thereupon said sum of fortv-two hundred 
Od and twenty dollars and nineteen cents may be taken from 

the registry of this court by said complainants Kerr, without 
prejudice to any appeal in said cause in which said money was so 
paid into court, and deed directed to be delivered as aforesaid. 


Afterwards, to w't, on the thirteenth day of March, in the ad- 
journed March term of said court, 1855, in the record of the proceed- 
Ings thereof in said entitled cause, before Hon. Walter Q. Gresham, 
circuit Judge, is the following entry, to wit: 


Order. 
SUSIE M. KERR ef al. ) 
rs. >In Chancery. 
SoutH PARK COMMISSIONERS ef al. 


Now come the complainants, by John Dunlevy, their solicitor, 
and move the court for an appeal herein to the Supreme Court of 
the United States, and said motion is set for hearing on the four- 
teenth day of March instant. 


35 Afterwards, to wit, on the fourteenth dav of March, in the 

adjourned March term of said court, 1885, in the record of 
the proceedings thereof in said entitled cause, before Hon. Walter 
Q. Gresham, circuit Judge, is the fullowing entry, to wit: 


Order. 


SusrE M. KERR ef al 


vs. In Chancery. 
SouTH PARK COMMISSIONERS ef al. 


Now come the parties, by their solicitors, and this cause comes on 
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to be heard on the complainants’ motion for an appeal to the Supreme 


Court of the United States from the decree entered herein on the 


twentieth day of January last, and, after hearing the arguments of 
counsel, the court allows said appeal upon the complainants giving 
bond in the penal sum of one thousand dollars with security, to be 
approved by the court, said bond to be verified and not to act asa 
supersedeas. 


39 On the same day, to wit, on the fourteenth day of March, 
1885, there was filed in said clerk’s office an appeal bond in 
said entitled cause, which said appeal bond is in the words and 
figures following, to wit. 3 
Appeal Bond. 
Circuit Court of the United States, Northern District of Illinois. 
In Equity. 


SustE M. Kerr, Rosa L. Kerr, JosepH B. KERR 
vs. | 
SoutH PARK COMMISSIONERS. 


Know all men by these presents, that we, Susie M. Kerr, Rosa L. 
Kerr, Joseph B. Kerr, of Licking county, Ohio, and John C. Dun- 


levy and John B. Drake, both of Chicago, Illinois, are held and 


firmly bound unto the South Park Commissioners, of Chicago, IIli- 
nois, In the penal sum of one thousand dollars ($1,000.00), lawful 
money of the United States; for the payment of which, well and 
truly to be made, we bind ourselves, our heirs, executors, and admin- 
istrators, jointly and severally, firmly by these presents. ~ 

The condition of the above obligation is such that whereas on the 
sixteenth day of December, 1884, the jury rendered a verdict in this 
cause, and on the twentieth day of January, 1885 (a motion to set 

aside the verdict and grant a new trial having been overruled) 
40 a final decree on said verdict was entered.1n the above-men- 

tioned cause, from which decree said Susie M. Kerr, Rosa L. 
Kerr, and Joseph B. Kerr, complainants, have taken an appeal to 
the Supreme Court of the United States: 

Now, therefore, if the said Susie M. Kerr, Rosa L. Kerr, and 
Joseph B. Kerr shall duly prosecute the said anpeal with effect, and 
shall pay all damages and costs that may be awarded against them 
in case the said decree shall’ be affirmed in the said Supreme Court 
of the United States, then the above obligation shall be void; other- 
wise to remain in full force and effect. : 

In witness whereunto we have hereunto set our hands and seals 
this 21st day of February, A. D. 1885. 

JNO. C. DUNLEVY. [seatr. 
JNO. B. DRAKE. ae, 
_ Attest: . 
HENRY Q. MORGAN. 
Approved, but not as a supersedeas. 


W. Q. GRESHAM. 


Endorsed: Filed March 14, 1885. Wm. H. Bradley, clerk. 
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4] Afterwards, to wit, on the thirteenth day of August, in the ‘ 
July term of said court, 1885, in the record of the proceed- "4 
ings thereof in said entitled cause before Hon. Walter Q. Gresham, “ 
circuit judge, is the following entry, to wit: 
Susie M. Kerr et al. { 
US. In Chancery. . 
THe SoutH Park COMMISSIONERS et al. f 
| 
. : , ; 4 
Now come the complainants, and by Isham and Lincoln, their 
solicitors, and present to the court an alleged copy of the testimony f 
taken before the Jury heretofore empaneled in this cause, and move ee 
that the same be certified by the court and made a certificate of evi- f 
dence and a part of the record in this cause, to which motion the i 


defendants, the South Park Commissioners, by M. W. Fuller, its sohi- 
citor, objects, and thereupou the court takes the motion under ad- 
Visement. , 


413 Afterwards, to wit, on the sixth day of October, in the ad- 

journed October term of said court, 1885, in the record of the 
procecdings thereof in said entitled cause before Hon. Walter Q. 
Gresham, circuit judge, is the following entry to wit: 


A ge tne Stee en Atm cai I ~~ ne. 


Order. 
Susie M. Kerr et al. ) | : 
vs. >In Chancery. “ 
THe Sourn Park Comisstoners. | * 


This matter coming on upon the motion of complainants Nerr, 
herein entered August thirteenth, 18585, and the eourt, being now 
sufficiently advised in the premises, sustains said motion, and signs 
the copy of evidence presented on that day nune pro tunc as of said 
August thirteenth, 1535. 


42 On the same day, to wit, on the sixth day of October, 1885, 
there was filed in said clerk’s office a certificate of evidence in 

said entitled cause, which said certificate of evidence is in the words y 
and figures following to wit: i 
: * 


In the United States Circuit Court for the Northern District of 
Illinois. 


KeERRS vs. THE SoutH PARK COMMISSIONERS. 
Before Judge Gresham and a jury. 


This certifies that on the 2nd day of December, 1584, the above 
cause, before the Honorable Walter Q. Gresham, judge of the United 
States circuit court for the northern district of [llinois, came on for 
trial before a jury impaneled as directed by the decree of Oct. 8th, 
1S78, on the law side of this court, which trial was continued until 
concluded on the 16th day of December, A. D. 1884, and thereupon 
the complainants, Kerrs, adduced the following evidence, given 
orally before the court and jury (except where otherwise noted), to 
wit: 


c 
Ee 
9 
F 


THE SOUTH PARK CUMMISSIONERS. 19 


43 R. P. Layton, a witness called on behalf of complainants, 
being duly sworn, was examined by Mr. Dunlevy, and testi- 
fied as follows: 


2 Where do you reside ? 

. At present in the suburbs at Washington Heights. 

O. Suburbs of Chicago? 

A. Yes, sir. 

(. How long have you lived in Chicago ? 

‘A. I came here in ’6d, and I have been away nearly five years in 
that time. 

Q. From ’65 to ’71 were you in Ciena ? 

A. Yes, sir. 

In 72? 
. Yes, sir. 
. In “71? 
Yes, sir. | 
What was your business and occupation during that time ? 
Buying and selling real estate. 
. Did you deal in real estate in the west, south, or north sides, 
princi ipally ? 
A. In all sections, but pene more in the south than others. 
44 (). South of the city? 
A. South side of the city. 

Q. In the township of Hyde Park? 

A. I mean the whole of the south side; Hyde Park, Lake, and 
South Chicago. : 

Q. Will you state whether about August 27, 1870, before or after, 
do you know of the location of the South Park—the east part of 
South Park ? 

A. Yes, sir. 
~ . Will you state whether in that vicinity and neighborhood you 
made sales of property or purchases about the 27th of Hage 1870, 
before or afterwards. , 

A. We made them both before and after in that locality and neigh- 
borhood. 


Mr. Duntevy: I have a map of that section of the country certi- 
fied to by the county recorder, whick I propose to have the witnesses 
and jury use. 

Mr. Futter: That map is objected to. I have no objection to the 
map of the park itself, and it seems to me this tends to mislead. It 
involves an enquiry as to the different subdivisions. 

Q. You may state where and what sales you made and where they 
were located, with reference to the 80 acres which lies between 59th 
street on the north and 63rd street on the south and Stony Island 
avenue on the west; state whether you made sales in that vicinty ; 
and, if so, at what prices. 

Mr. GREEN: We object to che question. 
45 Mr. Duntevy: I propose to prove actual sales which are 
standards on value. » 3 


. 
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4] Afterwards, to wit, on the thirteenth dav of August, in the 

July term of said court, 1885, in the .record of the proceed- 
ings thereof in said entitled cause before Hon. Walter Q. Gresham, 
circuit judge, is the following entry, to wit: 


Susr—E M. Kerr et a. 
US. In Chancery. 
THe South Park CoMMISSIONERs ef al. 

Now come the complainants, and by Isham and Lincoln, their 
solicitors, and present to the court an alleged copy of the testimony 
taken before the jury heretofore empaneled in this cause, and move 
that the same be certified by the court and made a certificate of evi- 
dence and a part of the record in this cause, to which motion the 
defendants, the South Park Commissioners, by M. W. Fuller, its soli- 
citor,. objects, and thereupou the court takes the motion under ad- 
Visement. 


413 Afterwards, to wit, on the sixth day of October, in the ad- 

journed October term of said court, 1885, in the record of the 
proceedings thereof in said entitled cause before Hon. Walter Q. 
Gresham, circuit judge, is the following entry to wit: 


Order. 


SusiE M. Kerr et al. 
US. In Chancery. 
THE SourH PARK COMMISSIONERS. 

This matter coming on upon the motion of complainants Ierr, 
herein entered August thirteenth, 1885, and the court, being now 
sufficiently advised in the premises, sustains said motion, and signs 
the copy of evidence presented on that day nune pro tune as of said 
August thirteenth, 1535. 


42 On the same day, to wit, on the sixth day of October, 1885, 

there was filed in said clerk’s office a certificate of evidence in. 
said entitled cause, which said certificate of evidence is In the words 
and figures following to wit: 


In the United States Circuit Court for the Northern District of 
| Illinois. 
KeERRs vs. THE SoutH PARK COMMISSIONERS. 
Before Judge Gresham and a jury. 

This certifies that on the 2nd day of December, 1854, the above 
cause, before the Honorable Walter Q. Gresha.n, judge of the United 
States circuit court for the northern district of Illinois, came on for 
trial before a jury impaneled as directed by the decree of Oct. Sth, 
1S78, on the law side of this court, which trial was continued until 
concluded on the 16th day of December, A. D. 1884, and thereupon 
the complainants, Kerrs, adduced the following evidence, given 
orally before the court and jury (except where otherwise noted), to 
wit: 
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43 R. P. Layton, a witness called on behalf of complainants, 
being duly sworn, was examined by Mr. Dunlevy, and testi- 


tied as follows 


. Where do you reside? 
A. At present in the suburbs at Washington Heights. 
. Suburbs of Chicago? 
. Yes, sir. 
. How long have you lived in Chicago ? 
. I came here in ’6d, and I have been away nearly five years in 
that time. 
From ’65 to ’71 were you in Chicago ? 
Yes, sir. 
In “72? 
. Yes, sir. 
In 71? 
Ves, sir. 
What was your business and occupation during that time ? 
Buying and selling real estate. 
. Did you deal in real estate in the west, south, or north siden: 
principally ? 
A. Inall sections, but perhaps more in the south than others. 
44 (). South of the city? 
A. South side of the city. 

Q. In the township of Hyde Park? 

A. I mean the whole of the south side; Hyde Park, Lake, and 
South Chicago. 

Q. Will you state whether about August 27, 1870, before or after, 
do you know of the location of the South Park—the east part of 
South Park ? 

A. Yes, sir. 

Q. Will you state whether in that vicinity and neighborhood you 
made sales of property or purchases about the 27th of August, 1870, 
before or afterwards. 

A. We made them both before and after in that locality and neigh- 


borhood. 


Mr. Duntevy: I have a map of that section of the country certi- 
fied to by the county recorder, whick I propose to have the witnesses 
and jury use. 

Mr. Futter: That map is objected to. I have no objection to the 
map of the park itself; and it seems to me this tends to mislead. It 
involves an enquiry as to the different subdivisions. 

-Q. You may state where and what sales you made and where they 
were located, with reference to the 80 acres which lies between 59th 
street on the north and 63rd street on the south and Stony Island 
avenue on the west; state whether you made sales in that vicinty ; 
and, if so, at what prices. 

Mr. GREEN: We object to che question. 
45 Mr. Duntevy: I propose to prove actual sales which are 
standards on value. 
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Mr. GREEN: If they propose to prove actual sales we object, and 
we shall wish to be heard. 

Mr. Duxtevy: We propose to prove sales in the vicinity of a 
similar topographical character; sales of land by which to judge of 
this land ; in other words, to establish the market price. 

The Court: I believe the witness said that he knew of sales in 
that vicinity. 


A. Yes, sir; I knew of sales in that vicinity. 

(). In what locality in this vicinity do you know of : sales, or did 
vou know of sales or purchasers ? 

A. I know of a sale made by our house adjoining the park on 
the north side of about 40 acres in one tract. 

(. When was it? 

A. It was some time in 1570.) Iam hardly able to designate the 
date. I should have to refer to old books and memoranda. ‘The 
sale I refer to covers this piece of ground here which covers the 
ground on the north side—those two white pieces there of about 
40 acres. I think our survey was made from what is called low- 
water mark or city datum, and there was 13 acres included also in 
the purchase a little west of the same locality which did not border 
on the park, but within a quarter of a mile. The other sales were 
made in that vicinity, as near as T can place my pencil, in the sev- 

eral blocks adjoining a part of this property, some 53 acres 
46 in all, included in that sale at that time, which was made 
some time in 1870. | 
Q. From whom, to whom, and at what price? 


Counsel for defendant objects to the price. 
Question withdrawn. 


(. At what price was the sale you speak of ? 
Objected to. 


The Court: What time did you say this was? 
A. It was some time in 1870. 

(). Winter or summer ? 

A. It was probably in the winter or fall, as near as I can recol- 
lect. 3 


Mr. Thompson: I would say that heretofore in this case, and in 

all cases I have had anything to do with, the court has used disere- 

tion in fixing the limit of time within which it will allow sales to 

be shown. 4 
(The objection to the testimony was then argued at length before 

the court, and was unfinished at the time of the adjournment.) 


47 Wepnesbay, Dec. 3rd, 1884—10 a. m. 
Court met pursuant to adjournment. } 


The Court: Are the sales which the witness was about to speak 
of about the property abutting on the park, Mr. Green ? 
A. Yes, your honor. 
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Mr. DunLevy: We have not asked any yet abutting on it, but 
Jt propose to prove all about the property for a mile beyond it. 

The Court: Well, go on and we will see. We must recognize 
this decision of the supreme court of Illinois as the law. The diffi- 
ay culty is in giving it application to the facts during the progress of 
: the trial. I suppose we will have to proceed and direct the jury 
afterwards on the point. Now, gentlemen, I understand your posi- 
tion to be this: Under the decision of the supreme court of Illinois 
they can only be permitted to show what the property not abutting 
on the park sold for after proceedings had been commenced. 

Mr. Green: That is it exactly. 

The Court: Well, gentlemen of the jury, the supreme court of 
this State has held that when property has been designated for a 
park, such as in this case, in determining the value of that property 
and making compensation to the owners it will not do to show what 
the property abutting on that park sold for in view of the construc- 

tion and maintenance of the park. The abutting proprietors 
48 are required to pay for the property, as | understand it, which 

is taken for park purposes. That is upon the theory that the 
construction of the park and the maintenance of the park will add 
materially to the value of the abutting property, and, therefore, the 
value of this abutting property thus appreciated cannot be taken as 
a fair criterion of the property in the park for which the abutting 
ee are required to pay. You will bear that in mind, gen- 
tlemen. : 


Revuspen P. Layton recalled on behalf of the plaintiff. 
Direct examination by Mr. DUNLEvy: 


Q. Mr. Layion; you may describe the piece of property, the Dob- 
bins tract, of which you spoke just before going onto the stand and 
of which you are asked to give the seiling price on about the 27th 
day of August, 1870. : 

Objected to, overruled, and exception. 


Plan is handed to the witness. 


A. It was a piece of property lying adjacent to the park—fronting a 
it on the south—that is, the park lying south of the land, bounded — 
by Lake Michigan on the east and by the I}inois Central railroad 4 

/ on the west, or nearly so, a street and the railroad, and bounded on 

is’ the north by the village of Hyde Park, and lying pretty nearly 

| square, perhaps a little longer on the park; it is a little 
49 larger east and west than it is north and south. : 

Q. You may state in what sections, whether there were two 

} different sections or whether it was In one section. 

+ A. I cannot describe it unless it is on this plan; 56th street is the 
b- southern boundary of the land. 

Q. What is the nearest boundary—how many blocks of it ? 

; A. The nearest boundary is 54th street, between 54 and 56th 

street- and the Chicago and [llinois Central railroad. 
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Q. That was two blocks. Now, did the upper block bound the 
park ? 

A. It did not. The upper block bounded on 55th street, between 
54th and 55th streets. 

(). The street ran between the two and made two blocks, or two 
blocks and a half from the park at the furthest of it ? 

A. Yes, sir. | 

The Court: Does the street run between it east and west ? 

A. I think so at that time. 

The Court: What is the size of this body of land? 

A. There was calculated 40 acres, [ think, in the sale, although it 
was of course measured down to low-water mark. 

Mr. Green: Not 40 acres in that piece ? 

A. Yes, sir; 47 and a fraction was the actual amount, and my 

recollection is there was 40 in the tract bounded between 
50 O4th and 56th streets. 
Mr. Duntevy: West of the railroad and east of the lake? 

A. There was 24 in the upper and 16 in the south, I guess you 
will fir.d. 

(). Now, in order to save the question, and to bring them all in, 
you may state, Mr. Lavton, whether you know of sales that are not 
bounded by the park—that have no portion of the tract upon the 
park, here and here and here (indicating plan). See if you know 
of any sale there. 

A. Well, part of the same sale included 15 acres of ground which 
laid just west of the railroad track. Here is the land and there is 
47 and 58; within those six blocks there somewhere there was 
about 15 acres of land included in this same purchase. 

Q. That did not abnt on the park ? 

A. That didn’t abut on the park. 

(). How far from the park is the 13 acres? 


A. Well, the outside block did not lie more than a third of a mile- 


away. 
The Courr: 


Q. Let me ask one question: What is meant by abutting property 
upon which the benefits were assessed here? 
Mr. GREEN: The whole assessment was distributed over Hyde 
Park and South Chicago, and graduated so that those abutting the 
park took the most and those distant took the least. 
51 The Wityess: Then I know of sales that were made di- 
rectly west of the park in this locality. 
Mr. FULLER: State where it is. 
A. In the southwest quarter of section 14. 
The Court: State how far that is from the park. 
A. Well, from one-half to three-quarters of a mile; that is, this 
sale that I am referring to now. 
Mr. Swerr: In which direction ? 
A. Directly west. 
Mr. Swett: Directly west of the park ? 
A. Yes, sir; directly west of the park. 


————— whe . 
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Q. Three-fourths of a mile—how much land was sold there? 

A. Well, there were two or three transactions by which five acres 
were sold and a 6 and % acres was sold. 

Mr. DunteEvy: Describe that five acres and those six and two- 
thirds acres. : 

A. It is part of the subdivision: there (indicating) in the south- 
west quarter of section 14. 

Q. Now, is there any other sale further than that? 

A. Yes, sir; directly north of the Midway Pleasance and directly 
east of the west part of the South Park, in what was known as the 
Mason & McKichan tract. 

Mr. Swetr: How far from the park ? 

A. All within a mile—perhaps a little less, some portions of it. 

Mr. GREEN: The Mason & McKichan tract was not next to the 

last part? 
52 A. It was next to the east part, and it was within three- 
quarters of a mile of this park that we are talking about. 
iat DuNLEvy: Of this land? 

A. Yes, sir; located right in that subdivision of this 80 acres. 

Q. At what price, now, were those sales made in the order you 
have named? 


Objected to. 
Q. Give the date and price of the sale of the Dobbins case as near 


as you can. 

A. There were three of them called the Dobbins pieces; now, 
which one do you mean? 3 

Q. Well, take the three separately, of course. I mean the Illinois 
Central tract, the Dobbins tract. ; 

A. The Illinois Central tract was sold for 53—— 


Objected to. 


The Court: Give the date. 
A. Some time in 1870, as I gave it last night. 
The Court: Last night you stated it was in the summer. 
A. Yes, sir; in the summer or early in the fall. The date is not 
at my hands, because the old books are boxed up and stored away. 
Mr. Futter: Cannot it be ascertained from the [linois Central ? 
A. I presume so; it can be ascertained from our old books. 
Mr. Duntevy: What did it sell for ? 
Objected to, overruled, and exception. 
Q. Was the price fixed prior tothe drawing upof any papers? 
53 A. I shall answer this, although I do not remember of it. 
I never made a transaction that the price was not agreed 
upon before the papers were drawn up. | 
Q. State how long your negotiations were pending when the prop- 
erty was sold and when the papers were executed. 
A. I cannot give the dates outside of 1870; some time in the early 
portion of thet year; that is the best of my recollection without re- 
ferring to any papers. 
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Objected to, overruled, and exception. 

Mr. GREEN: Was the agreement for this sale by the Illinois Cen- 
tral to Thomas 8S. Dobbins in writing ? 

A. I don’t think it was made to Thomas 8. Dobbins originally. 

(). Who was it made to? | 

A. I think to one Robert S. Wilson ; that is the best of mv recol- 
lection. : 

(). Was that in writing ? 

A. My answer ts, it must have been; but Ido not know any 
further than the fact that I presume it was. 

QQ. Was there any deed made at that time by the Illinois Central 
or was it simply a contract ? 

A. It was a contract, | think. 

The Courr: You object to this on the ground that the property 
was benefitted by the location of a park; that is one of your objec- 

tions. 
54 Mr. GREEN: Yes, sir; but we — not got to that point yet. 
They have not introduced the evidence to show at what price 
it was sold. 

The Court: In a case like this [do not think they are bound to 
eall for the origiaal contract, if the witness remembers the fact. Did 
the sale occur and does he remember the amount? He may state 
that without bringing in a contract. You can cross-examine him 
and bring it all out if you like. 


Mr. Futter: When did Dobbins come in here ? 

A. Why, I think he came in 1870 under the contract. 

Mr. DuNtEvy: What was the price? 

A. It was sold to Judge Wiison for the sum of $250,000—the 53 
acres. , 

Mr. THompson : Hlow many acres ? 

A. 55 aeres. 24 acres adjoining the park and 16 acres that are 
two blocks off, and 15 acres one block away. 

Mr. Swerr: At how much ? 

A. $250,000. 

The Court: What is this price now ? 

A. 24 acres adjoining the park? 

The Court: 24 acres abutting on the park ? 

A. Yes, SIT. 

The Court: And how many aeres on the other? 

A. 16 acres, commencing one block north of the park. The 13 
acres Within two or three or four blocks—three or four block of the 
park. | 
The Court: They sold for how much ? 

A. S250,000. 

The Court: $250,000 ? 

A. Yes, sir. 
Mr. DuxtEvy: The next piece, Mr. Layton, when was that sale 
made and for what price—that 63 acres that you spoke of. Go on 
and describe that from the map ? 
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A. I cannot describe each one of those blocks. It was in section 
14. There is an 80-acre tract lying in here (indicating). It is the 
south 40 of that 80. One of those 63-acre blocks was sold. 

The Court: When? 

A. I cannot tell which block. 

The Court: But when was it? 

A. Some time in 1870. 

The Court: About the same time as the other ? 

A. Probably, but it may have been before. It was sold to Mr. 
Layton and to Mr. Honore and two or three other gentlemen the 
southwest quarter section 14, but I cannot give you the block. 


Mr. Dunievy: It is either one of these three blocks. 

A. It is either one of these blocks there (indicating). 

The Court: How far from the park ? 

A. From 3 to ? of a mile. That tract is west of the park that we 
are talking about. 


Mr. DunLtEvy: What did they sell for, Mr. Layton ? 


The Court: A mile or three-quarters southwest of the park, he 
Says. 


A. I said west of the park in controversy; that is my remark 
exactly. 


56 Mr. Futter: It was on this boulevard leading from one 
sas to the other. 

The Court: Yes, I understand. 

Mr. Duxtevy: Give the price at which that sold in the summer, 
or fall of 1870, as you have mentioned. 

A. I think $4,000. 

Q. For a block, or $4,000 per acre ? 

A. $4,000 per acre. 

Mr. Sweet: That is this 6% acres? 

A. Yes, sir. 

pe: Sweet: And $4,000 per acre? 

A. $4,000 per acre. 

Mr. DunLevy: Now, you may take the next piece that you men- 
tioned, that you kuow of as a sale, describe it, give the price at 
wh* 7 it sold, and the time. 

Then we nade sales in the northwest quarter of section 14, in 
what is known .e Maso. J. slciXichan tract. 

The Court: What time? 

Mr. DunLtevy: Confine yourself to the fall of 1870 or early in 
1871. 

A. I think the deed passed some time in 1871—in January of 
187 

M.. Sweer: When is the contzact of sale made? 

A. I presume it to be made previous, probably in 1870, for all I 
know. | 

The Court: Do you know—you sey you presume? 

Mr. Sweet: Give your best recollection. 
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A. I cannot give the date, except by referting to the books. 

The Court: Do you know that there was a previous con- 
57 tract of sale? Do you know that the deed was not made at 
once? 

A. I do not think it was. 

Mr. THompson: Did you make the sale? 

A. Yes, sir. 

Mr. Sweet: How much is the tract of land? 

A. There was two sales made by some party and they covered 
nearly 40 acres of the west half of the northwest quarter of sec- 
tion 14. 

Q. How far from the park? 

A. This park—this tract of land ? 

re Dun Levy: How far from this 80 acres in controversy ? 

. The east line of the subdivision lies three-quarters of a mile 
Ww bor These lots that were sold in that 40 acres comprise lots in all 
the blocks of that 80 acres—part of this block (indicating) and part 
of another block ; it was a half interest in the whole 80 acres that 
was sold. 

Mr. SWEET: How much ? 

A. Half interest in the whole 80. 

(). At what price? 


Objected to. 


A. The deed is passed in January, I antag” I have referred to 
that memorandum, and think it was January 2 ith, 1871. 

The Court: State, as near as you can, how tune before the deed 
was passed — ‘the contract of sale was made, if it was made pre- 
viously ? 

A. I cannot do that with any certainty. It might be one month, 

two months, or three; probably more than one. 
58 The Court: You think it was at least a month before ? 
A. Yes; [have no doubt the contract was made some time 
in 1870. 
The Court: You can go on. 


Exception by defendants. 


Mr. Dunitevy: At what price ? 

The Court: This was an undivided half of 40 acres ? 

A. No, of 80 acres. 

Mr. ‘THompson: It was not an undivided half; it was a divided 
half of 80 acres. 

A. It is my recollection that what was left of an undivided in- 
terest, and it is my recollection that the whcle of the section was . 
left. 

The Court: You do not remember the amount ? 

A. Iam trying to refresh my memory. I think it was about 
$4,900 an acre. 

Mr. FuLLER: Mention the parties. 

A. Mr. Dobbins was the purchaser. 

Mr. DunzEvy: Who was the seller? 
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A. Mr. McKechan. 7 3 

Mr. Storrs: Was that the northwest quarter of section 14? 

A. No, sir. | 

Q. What was its description ? 

A. I say it was an cndivided half interest, or nearly so, of the 
west half of section 14. 

Q. How far from the property in controversy ? 

A. The east line of the subdivision is just three-quarters of a mile. 

Q. In what direction ? 

A. Well, the tract line 
59 Mr. THompson: I object to the cross-examination of the 
witness. . 
Mr. DUNLEvy: 

Q. Mr. Layton, when you say an undivided half, is there another 
piece there, of the sale of which you know, anywhere in that neigh- 
borhood, about that time, in the summer or fall of 1870 ? 

A. Yes,sir; seme of this same property was resold within a month, 
or the month of February, 1871. 

Mr. FuLLer: Well, that is not admissible within your honor’s 
rule. : 

The Court: Yes, he says in February. This property is the 27th 
of August; that would be within six months. 

Mr. Duntevy: Do you refer to the deed there, or to the contract? 

‘A. Well, that sale 

Mr. GREEN: What question are you answering now ? 

A. About the price. 

Mr. Dun evy: State the price at which the land you have just 
described was sold. : 

Objected to, overruled, and exception. 


A. It was sold for $600 a lot. 

(). How many acres were there, and how many lots? 

A. Well, there were, I think, just 5 acres in a block. 

(Q. And how many lots in the five acres? 

A. 50; that is 10 lots to the acre; six times ten is $6,000. 

Q. $6,000 an acre there? 

Mr. Futter: By the lot? 

A. Yes, sir. | 
60 Mr. Dun_Levy: Are there any other sales in that neighbor- 
hood, made at that time, of which you had knowledge at the 

time, anywhere within that same neighborhood ? | 

A. There was another sale of a block of ten acres, bounded on the 
north by 52nd street, on the south by 53rd street, on the east by 
Drexel avenue, on the west by the West Park. 

Q. How far, in a straight line, from the property in controversy ? 

A. I should say just within a mile, as near as I can judge. That 

what is called block 10 in Drexel’s and Smith’s subdivision. 

The Court: How far from the property of the park ? 

A. Right on the park (indicating). Here is the park right here 
and it comes down to this point here, and it lies right here in the 


park. 
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Mr. Futier: It is a mile further from the city ? 
A. It is pretty near three-quarters of a mile north. 
Mr. Duntevy: At what price did it sell for ? 

A. $6,000. 


Objected to, overruled, and exception. 


Q. $6,000 for the block or for an acre ? 

A. For an acre. 

Mr. Storrs: When ? 

A. Some time in 1870, as near as I can give it to you. 

Mr. Duntevy. You may give the name of the purchaser and seller, 

sc that they may look into it. 
A. The seller, the man for whom we negotiated the sale, 
was Mr. J. W. O'Dell. 

(. Do you remember to whom it was sold ? 

A. It was sold to a syndicate of four or five different parties. Mr. 
Goodsell and Mr. Peck were two of them. 

Q. One of the Pecks in town here? 

A. He is in town, but I think none of the Pecks that vou refer to. 

Q. Are there any other sales in there that you refer to that you 
did not know of at the time, and now refer to ? 

A. None that come to my mind now. 

Q. Were you acquainted with the sales that were being made in 
the neighborhood of this property about the time of August, 1870, 
and the prices of that property—the prices that the property bore 
there generally ? 

A. Yes, sir. 

Q. Were you acquainted with this 80 acre tract of land, bounded 
on the north by 59th, on the south by 63rd, on the west by Stony 
Island avenue, running 80 rods east from Stony [sland avenue at 
the time; do you know that land ? 

A. I have been there frequently. 

Q. Did you know the value of that and the adjoining land located 
at the time? 

A. I thought I did. 

Q. Have you any doubt about it; have you generally good ideas 

of the values in that neighborhood ? 
G2 A. I know I made sales at the prices which are mentioned 
there. 

Q. What was the value of the 80 acres in controversy, marked in 
red there (indicating map) in lots, or what would it have sold for in 
the market, in lots, in 1870? 


Objected to, overruled, and exception. 


The Court: Let him state what the value of the property was ; 
what was the property worth at the time? 

A. I would have to give you a relative value in connection with 
properties which we sold there. 

The Court: Do you think you know what it was worth in the 
first place? 

A. That is a very hard question to answer. 
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The Court: If you cannot answer that you cannot testify here. 
A. I know what the pieces were worth that we sold. 


Mr. Duntevy: We ask your opinion, then ; judging from your 
knowledge, what was this land worth ? 

A. From its relative locality to the piece sold north of the park 
there. 


Objected to. Objection sustained. 
Mr. THompson: What, in your judgment, was that piece worth ? 


Mr. DunxLtevy: With the knowledge which vou have acquired of 
the value of the property in the neighborhood, what would it sell 
for in the market ? 
63 A. My judgment is it was worth from 15 to 20 per cent. 
less than that piece we sold to Wilson. 
Q. How much? 
A. You can figure out the value. 


The Court: Just wait a minute. (To witness:) If you are ac- 
quainted with this property you can testify about it. If you have 
an opinion as to its value about the time, you can give your opinion. 
Now what, in your judgment, was the property worth at that time? 

A. But here has been a park established, and I want to know 
what my basis is to be upon which I am to answer that question. 
If it is to be surrounded by a park, or adjoining a park, or opposite 
to a park, there must be some basis, because values have been made 
with reference to the park. 


Mr. Duntevy: There had been no improved park there then ? 

Mr. Futter: No park in 1870? 

Mr. Duntevy: No improved park. They had taken some land 
which they proposed to improve for a park. 


The Court: Answer it In your own way. 

The Wirkius Well, I answered it when I said I thought it was 
worth from 15 to 20 per cent. less than by reason of its location to 
the city than the other piece. 


Mr. Swerr. 15 to 20 per cent. less than what? 
A. To the piece sold to Wilson by the [linois Central railroad. 
Q. To the Wilson piece? 
64 A. Yes, sir. 
Mr. Duntevy: Then vou can figure up whi: at it will be?» 


A. I can do that very readily. 
Q). 20 per cent. less would be how much ? 


The Court: The jury can figure that. Whatdo you — y thesale 
to Wilson was ? 
A. The sale by the Illinois Central to Wilson. 


Mr. DunLEvy: Now, in fixt z that value, you may give tho rea- 
son that leads you to that conclusion upon which you base your 
opinion; that is, as to reference to its relations to the city, its availa- 
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bility for building, selling lots, being divided up into lots; give all 
the reasons that you have that leads you to that conclusion. 

A. Well, my reasons are that those other tracts that I have spoken 
about had been sold for certain figures, and that property, as well as 
that of the [Tlinois Central Railroad Company, lies adjacent to their 

railroad. Hyde Park was a very promising suburb. Facilities for 

getting to and from the city were very good on the Illinois Central, 
and lands in that section were selling very rapidly for improvement. 
[ was a purchaser in that immediate vicinity myself for a home- 
tead, and I had great faith in these lands in the southern portion 

of the city—we dealt largely in them. As I say, we had made those 
other sales that I spoke of, and from its relative location to 

69 the city and otherwise I based my valuation of property upon 
that—the knowledge of what have been sold in that locality. 

(). Are your books where you can find them during recess ? 

A. I rather doubt that; I will make an effort, but | do not know 
if I can get them. They are in my partner’s possession, and he 
stored them away on Van Buren street, but if I can get hold of the 
janitor probably I can get them. 

Q. Will your books show the date of the saie without reference 
to the date of the deed—have you put it on your books ? 

A. No; we put it on at the time of the sale. Of course [am not 
certain that [ ean find the books, as they have been packed away 
for 10 or eleven years. 
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Q. Was not one of those sales that you spoke of made for Dob- 
bins; do vou refer to C. R. Wilson ? 

A. Yes, sir. 

(. Now, between the sale and the paper, was not Dobbins absent 
from the city, perhaps in Europe, and you had to send the papers 
there to be executed ? 


Objected to. Overruled, and exception. 


A. I knew he was in Europe several years about those days, but 
whether it was just that time or not [ cannot state. 

Q. He was in Europe two or three years, wasn’t he? 

A. Yes, sir; he was there two or three years. 


At this point court took a recess to 2 p. m. 


ab | DECEMBER 3D—2 p. m. 
The examination of the witness LAyTon was resumed as 

follows: | 

Mr. Duntevy: Did you get at your books and papers since we ad- 
journed ? : 

A. I got the box open, but did not have time to examine it but 
just at the top of the box; I didn’t find what I wanted to find. 

Q. Didn’t get anything‘ ? 

A. Not that gave me any information. 


Cross-examination by Mr. GREENE: 
Q. How long have you been in the real estate business in Chicago ? 
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A. I came here in ’65, in August, and was here until the last of 
November, in ’77, and absent until Sept. 8, 1882, and since that time 
I have been here. 

Q. When you came here did you immediately go into the real 
estate business ? 

A. Yes, sir. 

Q. Alone or in company with somebody else? 

A. In connection with Col. Clark. 

Q. And the name of your firm was what? 

A. Clark, Layton & Co. 

Q. How long did that sitlmacebty continue ? 

A. Until either late in ’73 or che beginning of ’74. 

Q. In ’65, 66, and ’67 did you have any dealings in Hyde Park 
lands ? 

A. I don’t remember. There don’t anything come to my mind 

now, especially. 
Q. When did you first commence to have dealings in Hyde 
Park lands ? 

A. My recollection is that in ’67 the first park bill was applied for, 
and we at that time turned our attention in the direction of land in 
that neighborhood where we thought the park might be located. 

Q. What were the first lands that you handled, so far as you know 
now ? 

A. I don’t remember anything except this special piece that I 
testified about, which we had more or less to do with as early as 69 
—some of the pieces. 

Q. Prior to 69 did you have any dealings in Hyde Park lands ? 

A. Not that I now recollect of. Wemay have occasionally sold a 
lot or two, but not to any extent. 

Q. Were you acquainted with the values of land in Hyce Park 
prior to ’69 ? 

A. I cannot say now. I knew much about them before ’69. 

Q. Did you keep the run of the movement of Hyde Park property 
prior to 69? 

A. I think I did, as much so as any man naturally would in the 
real estate business. 

Q. You speak about ’67, when the first park bill was applied for. 
Did that talk about the park at that time increase the activity of 
Hyde Park property ? 

A. I think it did. | 

Q. Did it have any effect on the value of land? 

A. Undoubtedly it did. 
68 (). Did it increase or diminish their value ? 
A. Increased it. 

Q. Do you know how it was, say éo the latter part of ’68 up to the 
latter r part of 70? What effect did the passage of the park act of 

69 have upon the land in that vicinity ? 

A. A very large effect—to very largely enhance the value. That 
was from ’68 to ‘70. 

Mr. Fut.er: After the passage of the act in question ? 


[A.] 
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Q. Do you remember when the park act was passed ? 
A. Yes, sir. 
Q. When? 


A. Some time in April. 


(). It was submitted to the people then. It was passed in Feb’y, 


A, In Feb’y, 69. I knew all the dates at the time; was very 
familiar with it. 

(). How much, in your opinion, or about how much, has it in- 
creased in value the land in the vicinity of the park? You say 
very largely. Can you give sume estimate about how much ? 

A. I can give you some cases that I know of; lands that were 
bought and lands that were sold. Did you limit the question as to 
time? 

7 ‘ am speaking now from the latter part of ’69 to the patter part 
of ’ 


Mr. THOMPSON : That question, it seems to me, should be 
69 contined, if they want to get at the park act, should be lim- 
ited to the difference between just before the park act and 
the park act of 69. 
The Court: Go on and answer ‘the question. 


Q. [ wanted to know, in a general way, what the percentage of 
increase was. Was it 200% or 500% from December, 1868, to to, 
say, December, ’70, caused by the passage of the park act and the 
location of the park ? 

A. I should say 


Mr. Tompson: The question is, What was caused by the park 
act? There might have been other causes. ‘He has limited it to 
what effect the park act had. 

By the Court: I think you may answer the question. 


A. Well, the growth was rapid; I should think at least 100 or 
200% in many instances. 

Q. You have testified here in reference to sale, by the Illinois 
Central railroad, of land immediately north of the east part. To 
whom did you say that that sale was made ? 

A. My recollection is, the contract first run to Robert S. Wilson. 

(). Was there a written contract between the Illinois Central rail- 
road and Robert Wilson, as you remember it? 

A. I understood so. [don’t think I ever saw it. I may never 
have seen It. | 

Did you negotiate that sale ? 
70 A. Not wholly; no, sir; we were interested in the second 
sale from Wilson to Dobbins. 

Q. What do you know of your own knowledge of the sale from 
the Illinois Central R. R. Co. to Wilson that you have testified 


about ? 


A. I knew there was a sale made. 
Q. How do you know it? 
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A. I know because there was a subsequent sale make from Wil- 
son to Dobbins. ; 
Q. That is the only way you know? 


id A. Yes, sir. 

Q. You had nothing to do with the sale yourself at all ? 
; A. I don’t think I did; I don’t know we had anything to do 
with it. 


Mr. Storrs: I move to strike out the testimony of this witness in 
regard to that sale. 

Mr. Swetr: I wish to have the question postponed until I can 
look at it. | 


Q. Who did you represent in the transaction about that land that 
you had yourself? 

A. I represented Mr. Dobbins especially in the purchase. 

Q. In the purchase from whom ? 

A. From Mr. Wilson. 

A. In the purchase from the Illinois Central by Wilson you rep- 
resented nobody, did you ? 

A. I don’t think so. 

Q. With the sale and the terms of it, or the negotiations between 

the Illinois Central and Wilson, you had nothing to do 
71 yourself at all? 
A. Not that [ recollect of now. 

(. Whatever you learned about that sale must have been learned 
afterwards by hearsay from somebody else ? 

A. I knew of the negotiation. 

(. How did you know it? 

A. Through my partner. 

Q. Who? 

A. Mr. Clark ; I knew that the sale was going on. 

Q. Mr. Clark, of the Illinois Central ? 

A. Geo. R. Clark, of my firm. 

Q. Did you have any knowledge of any kind about that sale ex- 
cept what your partner told you ? 

A. I don’t think I did. 

Q. When was it that he told you about the sale? 

A. Some time in ’70, my best recollection is. 
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Mr. Storrs: I renew my motion to strike out the testimony in re- 
gard to this sale. 
Mr. Swett: I ask the court to postpone consideration of the motion 
until I can examine it. 
| The Court: You may continue your cross-examination. I will 
& see what Mr. Swett has to say. 


Q. In testifying as to the value of the property in question I 
understood you to say you could only do it by comparison with the 


x tracts you have testified about ; am I correct ? 
~ A. Partly so 
: 72 Q. This land of Dobbins, or the land that was sold to Wil- 


son, fronted this proposed park, did it not? 
o—1142 | 
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A. Yes, sir. 

Q. I would like to direct your attention to the 6 and 3 acres you 

spoke of that fronted the Midway Plaisance. Let me ask you first 
what this Midway Plaisance was and is ? 

A. It was a driveway between the West Park and the East Park 

of the South Park. 

Q. These parks consisted of two parts ? 

A. Yes, sir. 

Q. One the West Park and one the East Park ? 

A. Yes, sir. | } 

(. This land we are considering is part of the East Park ? 

A. Yes, sir. 

(). This Midway Plaisance was a connecting boulevard between 

the East and West Parks ? 

A. Yes, sir. 

QQ. How wide, if you know? 

A. 600 feet. 

(. This plaisance was a part of the park system and park prop- 
erty, was it not? 

A. So I understood. 

(. It was with reference to that proposed plaisance that property 
was sold on both sides of it after the location of the park ? 

A. Yes, sir. 

QQ. How much, in your opinion, did the laying out of the 
19 plaisance enhance the value on each side of it, between the 
passage of the act and, we will say, the latter part of “70? 

A. I would hardly think as much as it was on the park’s parts 
directly. 

(). Give us an estimate. 

A. Perhaps half as much. 

Q. Fifty to 100 per cent? 

A. Yes, sir. 

Q. This wide green strip on the map represents the midway plai- 
sance, does it ? 

A. Yes, sir. 

Q. Will you point out on the map the block of 6 and 3 acres that 
you say you sold or purchased about 1870? 

A. I cannot do tt. It was one of these six blocks. 

Mr. Green: That was this corner block that fronted on this mid- 
way plaisance and.also right on the West Park, dia it not? 

A. I don’t remember how far south that comes. 

(). If it was this corner block, that would have a view direct from 
this block to the park looking northwest? 

A. See sir. 

(. [Low much, in your opinion, was the value of that block en- 
A by the location of the park and the midway plaisance in that 
neighborhood ? 

A. That fronting on the park, I should value that higher than 

that fronting on the plaisance halfway between the park. 
74 Q. Take this block, it fronted on the midway plaisance, 
one corner; it was diagonally right across from the main 
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park ; how much, in your opinion, was that block enhanced in value 
by the location of the park in that situation ? 

A. Well, 100 per cent. or more. 

Q. From who- was that purenased ? 

A. There were two parties: I think their names were Kinsella 
and Rowe, so far as I recollect. Whether they owned the property 
or represented it simply, I don’t know. 

Q. Who purchuased the property—the 6% acres ? 

A. It was purchased, I think, by Mr. Clark ; he did all that kind 
of negotiating. 

(). ‘To whom was the deed made? 

A. That I don’t remember. 

(. You yourself personally had an interest in it ? 

A. Our firm had an interest; whenever anything was purchased 
by the firm it went in my name. 

Q. You or your firm afterwards subdivided that property ? 

A. I think so; I think Mr. Clark’s name enters into the subdi- 
vision on some of the maph. | 

Q. Were there any improvements upon the property when you 
purchased it? 

A. I don’t think so. 

Q. Were there uny improvements on there within a year or two 
after you purchased it ?_ i 

A. I don’t think so. 

Q. Are there any improvements on there now ? 

A. I have never been there; I never saw the land that I pure 
chased and sold. 

Q. Do you know what the terms of payment were ? 
7o A. No, sir; I don’t recollect that. 
Q. Do you know whether it was for cash ? 

A. It was not for cash; I don’t think so. 

Q. Are you not sure it was not all cash ? 

A. The great mass of our trades were made on time—the early 
ones. 

Q. Did you live in Hyde Park? 

A. No, sir; I lived in the city. 

Q. You never lived in Hyde Park ? 

A. No, sir. 

Q. You spoke of purchasing a lot for a homestead; you never 
made a homestead of it? 

A. No, sir. | 

(. Where was that property ? 

A. Over in what is known as Eagandale. 
Q. A good deal north of this property ? 
A. Yes, sir; right west of the village of Hyde Park. | 

Q. Let us go to McKetcham & Mason’s subdivision ; you testified 
in reference to a sale in that subdivision, did you not? 3 

A. Yes, sir. 

Q. Can you point out where that subdivision is ? 

A. That 80 — (referring to map), with all those small lots; the 
west half of the northwest — of 14. 
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Q. That subdivision fronted on the park, had a west front on the 
main park, had it not? 
A. Yes, sir. 
Q. And the south front on the midway plaisance ? 
A. I think a half mile on the park and a quarter mile on the 
plaisance. 
(. Who purchased that ? | 
76 A. There were two purchases and sales I testified about, 
which do you mean? 
(). The first one. 
A. Mr. Dobbins. 
Q. From whom ? 
A. He purchased Mckitchum’s interest. 
(. That was an undivided interest, was it not ? 
A. I think so; Mason & Mekitehum made the subdivision. 
>, And Dobbins purchased McKitechum’s undivided half? 
A. What he had left after selling out some lots? 
(. You say that was in 1870? 
A. That is my recollection. 
Q. Are you sure about that ? 
A. I testified the deed went from Dobbins in Janu: ary, 1871? 
Q. What, in your opinion, was the increased value of that subdi- 
vision by the location of the park and the midway plaisance ? 
. Within the limit you gave me before? 
Q. Yes. 
A. Oh, two or three hundred per cent. 
Q. What was — sold at—how much an acre—this undivided half? 
A. $4,900, I think. 
Q. That by the location of this park was increased in value two 
or three hundred per cent., did I understand you ? 
A. Y es, sIr. 
77 Q. Going back to this land north of the East Park, the Ili- 
nois Central land, you say that was afterwards sold by Mr. 
Wilson to Mr. Dobbins? 
A. Yes, sir; so I understand it; that is my recollection. 
Q. Under an executory contract or by deed ? 
A. From Wilson ? 
Q. Yes. 


A. By contract, I think—an assignment, probably, of the con- 


Q. An assignment of the contract; that is your recollection ? 

A. That is my recollection. 

Q. Was that contract ever carried out ? 

A. With Mr. Wilson and the Illinois Central ? 

Q. Yes. 

A. Mr. Dobbins purchased Mr. Wilson’s contract. 

Q. Did he ever carry it out; did Dobbins carry out the contract ? 


A. I think he finally lost the contract. 
Q. Did not the property finally go back into the Illinois Central ? 
A. Yes, sir; certainly. 
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Q. Now, you have spoken of a sale of ten acres bounded north by 
52nd street. 
A. Yes, sir; I think so. 
Q. And south by 58rd street ; that is the same as Oak street on 
this map, is it not? 
A. Oak street is between ; it did not run through there. 
Q. It was block 10? 2 
A. Yes, sir. | 
Q. Of Drexel & Smith’s subdivision ? 
78 A. Yes, sir. 
Q. That fronted east on Drexel Ave., a continuation of the 
boulevard called Drexel Ave.? 
. Yes, sir. 
Q. And it fronted west on the West Park ? 
A. Yes, sir; the whole block. 
Q. Who was the owner of that land at the time of this sale? 
A. I think Mr. Odell. 
Q. To whom was it sold ? 
A. I think to four different parties. 
Q. To this syndicate you speak of? 
A. Yes, sir. 
Q. That was in 1870 cr 1871? 
A. 1870. 
Q. The first part or last part? 
A. | don’t remember. 
Q. Up to the time of the sale what effect did the location of the 
park have upon the value of the land from, say, December, 1868? 
A It affected it largely, the same as that over yonder. 
Q. One, two, or three hundred per cent. ? 
A. Two or three hundred per cent. 
Q. Coming to the particular land about which you were asked to 
give the ‘alue. whereabouts is that land ? 
A. Which do you mean? 
Q. The 80 acres you were asked to give your opinion of the value 
of ? 
A. It lies fronting west on Stony Island boulevard, south 
79 of 59th St. running half a mile, fronting west on what is 
known as Stony Island boulevard and lying eastward in the 
ark. 
| Q. It is and was in 1870 a part of the proposed park ? 
A. So I understand. 
Q. It was a part of the park that made the park frontage for this 
land that was sold by the Illinois Central ? 
A. So I understand. 
Q. Had you ever been on the land in 1870? 
A. I had been by it. 
Q. In 1870 was this Stony Island avenue open at that time as a 
public street ? 
A. I think so. | 
Q. Well, are you sure about that ? 
A. No; Iam not sure about it. 
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(). Well, if it was open, do you know whether it was a macadam- 
ized street, as at present ? 

A. I don’t think it was. 

(). It was a mere country road if opened at all ? 

A. It was macadamized very soon after that. 

Q. I am talking about 1870. 

A. It may have been that year 

(). Well, have you any recollection about it? 

A. Yes, sir; I frequently went to a piece of property laying clear 
below South Par k,and I used to go down — Cottage avenue cars, and 
went over on 55th street, and I then got down to where they were 
hauling dirt—I mean broken stone “and rocks—over a system of 

horse cars, over a wooden tramway. That leads me to think 
80 [ was down that way frequently because it was the only way 
to get through, and I was frequently down that way. 

Q. Tam only getting at your recollection, Mr. Layton, whether 
Stony [sland avenue was an vpen street, or whether a country road ; 
if open or macadamized ? 

A. Well, they were hauling the stone up there for some purpose, 
and my impression is for that. 

Q. Was there any other improvements exce pt this macadamizing? 

A. Not that I know of. Do you mean in the way of streets? 

(. In the way of streets, sewer, or water, or any other? 

A. Oh, there was no sewer or water; there were a few houses down 
here (indicating). 

Q. How many; ten, or twelve, or how many. 

A. A dozen; may be more near Woodlawn station or from there. 

Q. Was there a house on Stony Island avenue between 59th and 
63rd street, on either side of the street ? 

A. I don’t remember whether there was or not; not of any value 
at all events. 

Q. How recently have you been down there? 

A. Well, there may have been houses right here in that subdivi- 
sion (indicating). 

(. Were there? [am not asking if there were. 

A. These were within a block; they were first on that 
81 street (indicating), or within a block. 
QQ. How many were there there? 

A. There were ten or fifteen houses within a block or within sight 
of this Stony Island avenue. 

(). Was there a single house on this subdivision ? 

A. I think not; I don’t think there was. 

(). But you are positive*on Robertson’s subdivision there was 

A. Yes, sir. 

Q. You are positive of that? 

A. Yes, sir. : 

Q. You are positive there were houses on Robertson’s subdivi- 
sion ? | 

A. That is my recollection; Mr. Fitch lived there, and I was in - 
his house. 

Q. Mr. Fitch lived in this northeast corner ? 
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A. I do not know exactly the street he lived on, but he lived close 
to Stony Island avenue, I think. 

Q. Now, in this 80, that you testified about the value, was there 
any difference in the land below high land and low land? 

A. Oh,I should think there was. 

Q. How much high land was there? 

A. In the 80? 

Q. Yes, sir. 

A. W ell, my recollection, from what I saw in passing along the 
avenue, it was all high on the avenue. 

Q. How was it back of that? 

A. There was strips of low land between ridges, sometimes a 

quarter of a mile apart and sometimes less. 
82 Q. I am speaking of this particular 80? 
A. I do not remember. 

Q. You don’t know how much high land and how much low land 
there was in this 80? : 

A. I knowas I passed along the boulevard there was high ground 
there covered with timber. That is my recollection. 

Q. Now, I ask you another question ; do you know what propor- 
tion of high land and. what portion of low land was within this 80 
acres of land? 

A. Oh, I don’t know ; no, sir. 

Q. So, in making up your opinion of the value, you did not take 
that into consideration ? 

A. Yes, sir. I had some in connection with the Dobbins price 
that I talked about. 

Q. Was low land just as valuable in 1870 as high land ? 

A. Well, we paid just as much up there. We took the low land 
with the high in the purchase I mentioned—in the purchase of that 
tract. 

(J. I was asking you, was low land worth as much as high land 
in 1870? 

A. Well, in that purchase I tell you we took the low and high to- 
gethel r, and in this land I take the low and high together. 

Q. In this Dobbins tract how mach was high and how much was 
low land? 

A. Well, I should think two-thirds was low. 

(). How low? 

A. Very low. 

(). How low? 
83 A. Well, covered with water a good deal of the time. 

Q. But about this particular 80, you did not know what its 
condition was? 

A. I had not been over it as much as I had the other. 

Q. Had you been over it at all? 

A. I had been across in this section (indicating), but I don’t re- 
member whether I went through from there here (indicating) or 
how. 

Q. Were there any streets in this 80 at that time? 
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A. There was some roads leading through to the lake here which 


was very difficult to get through. 

Q. On account of low land ? 

A. Yes, sir. We went through in the winter. 

Q. But you can’t swear positively that prior to August, 1870, you 
were ever upon this piece of land? 

A. I don’t know, as I say, whether I went across that piece or not, 
but I either went across the upper end of it or through some portion 
of it in order to get at the property lying east of it. 

Q). ‘To render this low land available for residence purposes, or 
for any other purposes except a pond, it would be necessary to fill it, 


wouldn’t it, to raise it to grade ? 


A. Yes; ‘drain it or till it. 
(. If it were only one foot or two, or two or three above the lake, 


it could not be drained so as to vender it fit for residence purposes, 
eould it ? 


84 A. No, sir. 
Q. So, if it were low land. it would be necessary to drain 
it to make it available for residence purposes, wouldn’t it ? 

A. I think so, if I remember right 

Mr. GREEN: Now, we have got a map, if your honor please, that 
shows in a general way this whole thing. 

Q. This is the 80 (indicating) we have been talking about ? 

\. No; right there Gndicating) you see it strikes just at the boule- 
rard. 

Q. There is the land right there (indicating) that the jury is to 
ralue, being part of the east division of the south part; here 
(indicating) is what is called the west part. Here and here (indi- 
ating) are the two grand boulevards running down to this park, 
this being the grand boulevard, and this, although named on here 
the Grove Park way, is now called the “ Drexel boulevard ;” and 
right in here Gndicating) is this G00-feet midway plaisance. In what 
direction from the land in question is the city of Chicago ? 

A. It is almost directly north, bears a little to the left. 

Q. Now, will you locate upon ‘this map the piece of property that 
was sold by the Ilinois Central Railroad Company to Wilson, that 
you have testified about? 

A. That piece you had your finger on? 
Q. Just locate that with your pencil. 
A. (Witness indicates.) That is the 24 acres, and that is 
the 16 acres. (Indicating.) 
Q. And where is the other piece ? 
A. Somewhere in these blocks across the railroad. 
Q. Now, will you locate the six-and-two-thirds-acre block, one 
of which you knew of the sale of? 
A. Between that line and that (indicating) fronting on the plai- 


sance. 
Q. You think it was the block six, cornering on the West Park of 
the South Park ? 


A. Yes, sir. 
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Q. Now, will you locate on that map the McKitchen and Mason’s 
subdivision ? 

A. Right in here. (Indicating.) 

Q. This particular 80 in question does not join right on to the 
Illinois Central tract, does it ? 

A. No, sir. 

Q. Between the Illinois Central tract and the 80 in controversy 
there is another tract of land? 

A. Yes, sir. 

Q. Is that tract of land interposed bistebin the Illinois Central 
tract and the tract in controversy a part of the park ? 

A. Yes, sir. 

Q. Was it part of the lands located for park lands in i870? 

A. Yes, sir; I think so. 

Q. Now, if you will point out the O’Dell land on this map that 

was block 10? 
86 A. That is it. (Indicating.) 
Q. Fronted right on the West Park ? 
A. Yes, sir; right near the entrance. 
Q. Verv near the entrance of the Drexel boulevard ? 
Yes, sir. 

Q. The head of Drexel boulevard is a very large piece of park by 
itself? 

A. Yes, sir; is a park by itself. 

Q. And in the scheme was to be improved ? 

A. Yes, sir. 

Q. How much nearer the city is this block 10 than the 80 in con- 
troversy ? 

A. Well. fully one mile; the center of block 10 to the center of 
the 80. Across here is the 80; right here. (Indicating.) 

Q. Isn’t it a good deal more ‘than a mile, going by the road ? 

A. I was talking by north and south. 

Q. No, I mean in going from the middle of this 80 to the middle 
of the other; going by the road. 

A. Well, there is nearly a mile that way (indicating) and a mile 
that way (indicating), if yon went by way of the boulevard. 

Q. There is no driving across it ? 

A. No; there isn’t; I was giving my estimate by way of:a bee 
line. 

Q. How far is it, then, by the road ? 

A. Nearly two miles. 

Q. That of itself would give a value outside of the park business ? 

A. Yes, sir. — 
87 Q. Have you any idea how much more valuable outside of 
the park business the land in block ten was than the 80 in 

question, on account of its nearness to Chicago ? 

A. That isa hard question to answer. 

Q. Well, is it so hard that you can’t answer ? 

A. There is some difference, of course. 


Q. Difference of block 10? 
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A. Yes, sir; the difference between 10 miles and 12. If one was 
10 miles and the other 12 it would be more preferable. 

(). What was the size of the lots in McKitchen and Mason’s sub- 
division ? 

A. I think there were 24 feet front. Possibly the corners may 
have been a little variation, and some of thein were 102 and 3, and 
some of them 125 feet dee D. 

Q. On resale you say Dobbins bought out the remainder of Me- 
Kitchen’s interest in that subdivision ? 

A. es, SIV. 

v And then he made a resale of the lots ? 
- Yes, SIP. 
And when was this resale made; how long after ? 
I think it was the following month. 
Did he sell all of the lots ? 
No, SIP. 
How many did he sell } 
Ile sold forty of them. 
To the same person, the whole forty ? 
Yes, sir. 
(). ‘To whom was it sold ? 
A. The name doesn’t come to me; he was a non-resident ; 
I gave you the name this morning. 
* DuNLEvy: You gave the name of “ Woolson” this morning. 
Mr. Woolson is the name I gave; he is the man; yes, sir. 


Re-examination by Mr. THompson: 

(). Mr. Layton, just state, please, what knowledge and how you 
came to have it to receive of this sale that you have spoken of north 
of the park , you may not state what anybody said to you; just state 
how vou came to know of the sale. 


The Court: He stated before all he knew of it was what his part- 
ner told him of it afterwards. 

(). Was the sale made in your office ? 

A. No, sir; not that [-know of, but we knew of the sale. 

(). You knew of the sale? 

A. Yes, sir. 


Q. How did you come to know of the sale? 
A. Through my partner, who was cognizant of the fact; he was 


talking with Mr. Wilson about it. 
(). Did you know of the sale of Wilson to Dobbins ? 


A. Yes, sir. 
(). What took place at the time of that sa:e: what facts took 
place ? 
Objected to. 
9) (). Did you have an interest with Wilson or Dobbins ? 
A. Yes, sir. 
The Court: I think the witness has thoroughly stated what he 
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knew about the Wilson sale; he says neither he nor his firm, his 
partner, had anything to do with the negotiating the sale from the 
Illinois Central Company to Wilson. He said their firm did have 
something to do with the negotiating the sale from Wilson to Dob- 
bins, and that all he knew of the first sale is what his partner told 
him; am I correct in that, sir? 

The Witness: Yes, sir. 

Mr. THompson: My idea is this, that in the sale—I don’t ask now 
for tke amount—thai in this sale from Wilson to Dobbins it was a 
transfer of that purchase; now, if [ make a purchase of you, and 
you transfer to me your right—this was an assignment of that con- 
tract—I know what you gave for it. 

The Court: Then you have the assignment of the contract, and 
there is no harm done in ruling out this testimony. (To the jury:) I 
will say to you, gentlemen, that, so far as the testimony relates to the 

sale from the Illinois Central Railroad Company to Wilson, it is 


ruled out. 


Exception by defendant: 
90 Q. Now, when was the sale made from Wilson to Dobbins ? 
Objected to. 


The Court: He said it was late in the fall of 1870. 

Mr. Futter: That was the Wilson sale 

The Court: Well, state when it was. 

A. Well, it was very shortly after the Wilson contract was ob- 
tained. 


Q. When was it negotiated ? 

A. My recollection was it was in 1870. 

The Court: Before the close of the year ? 

A. Yes, sir; I think so. 

Q. I will ask your honor, under the circumstances, what was the 
consideration for that purchase from Wilson to Dobbins, in which 
he says he was interested ? 


Obj ected to. 


The Court: You may state the contract price subject to the ex- 
ception. 3 

The Witness: [ was a party to the second transaction, of which 
the first was a part. 

Q. The sale from Wilson to Dobbins? 

A. Yes, sir; and the first contract was a part of the second one; 
that is the w av I understood it. 

Q. What do you mean “was a part of it?” 

A. That the tract was purchased by Wilson for ‘the purpose of 
transferring it over to Dobbins; that is my understanding of the 
contract alwa ys. 


Excepted to. 


The Witness: My recollection is that Judge Wilson paid 
91 $15,000 for his share over and above what he was going to pay. 
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The Court: If you are going to the records refresh your recol- 
lection. pies 

The Witness: Well, I am giving that as facts, your honor; I 
don’t have to refresh my recollection at all about 

Mr. Fuitier: I ask to have that stricken out. 

The Court: This last statement made that Judge Wilson received 
$15,000 for his share, that may be stricken out for the present. You 
look at these napers and you can be recalled, if necessary. 

Mr. THompson: Now, Mr. Layton, I desire to ask you a few ques- 
lions on redirect. Did this property in this location you have been 
testifying about advance after the last of February, 1869, and up to 
August, 1870, in value ? | 

Mr. GREEN: Which value; which property ? 

(). In all of them ? 

A. Well, there had been «i advance, in my judgment, the same 
as | gave there up to 1870. Just whether it all took place betore 
1869 or not, [am bardlp able to say. 

Q. Can you remember when that property made that advance 
Was it prior to the park act? [mean was it immediately on the 
adoption of the park act, or did it continue to advance up to August, 
1870? 

A. Well, it was immediately prior to it and for some time after it. 

The Court: Do you mean to say that the agitation of the 
O2 project and the passage of the act had the effect you have 
stated ? 

The Wirness: Yes, sir. 

The Court: Mr. Green, I don’t know that you heard what the 
Witness said that the agitation of the project and the passage of the 
act had the effect to advance the value. 

Mr. Srorrs: That is to say, he does not mean to say it advanced 
all by reason of the agitation, and pot by reason of the passage of 
the act. 

The Witness: That is not what they asked me. 

Mr. Srorrs: Oh, [ know you don’t mean to say any such absurd 
thing as that. : 

The Wirness: I did not say so. 

Q. What do you say? 

A. [Tsay the agitation of the project and the passage of the act 
caused the advance. 

Q. Yes; that the agitation of the matter and the passage of the 
act together caused this advance. ’ 

A. That and the growth of the city. 

(). That all contributed ? 
A. Yes, sir; very largely. 

Q. To the percentages you have indicated ? 

A. Yes, sir. 

93 Epwarp Ropery was then called as a witness, called on be- 
half of the plaintiff, and, being first duly sworn, was exam- 
ined in chief by! Mr. DuNLEvy, and testified as follows : 


? 


Q. You may state where you reside. 
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A. Chicago. 

(). What is your business ° 

A. Iam a lawyer. 

Q. Where did you reside or where was your residence about 1869 
or 1870? 

A. On Prairie avenue between 16th and 18th streets, in Chicago, 
on the lake shore. 

Q. Did vou reside at any time in Hyde Park? 

A. Never. 

Q. Were you conversant with the values of land in the neighbor- 
hood of 59th to 63rd streets, and in the neighborhood of South Park 
or this land in controversy; do you know where this land is in con- 
troversyv ? 

A Yes, sir. 

Q. Were you acquainted with the values of land in that neigh- 
borhood about August, 1870? 

A. Yes, sir. 

Q. Did vou buy and sell lands in that neighborhood, or in what 

way was your knowledge acquired? You are not a real 
94 estate agent? 

A. No,sir; notexactly. [had had some landsin the vicinity 
and beyond before that time. A man who was in mv office from 
1867 to 1870—well, for ten vears—lived in the vicinity of this land 
at this time; from 1867 to about 1877; and the transactions that 
took place in that neighborhood, the local transactions, took place 
in my office. I had watched the values, the sales in the vicinity, 
with reference to keeping posted on the v ‘alue of property there, be- 
fore that time, at that time, and afterwards. 

(. Well, in vour profession or business what occasion had yot, 
what chains of title, examinations of title of transfers in that vicin- 
ity had you? 

A. ILexamined a good many abst-acts of title and made some 
examinations in the recorder’s office in connection with them upon 
the transferring of title or of securities upon land. 

Q. As attorney for owners of land in that neighborhood, how 
mney times—how many cases did you represent, if you represented 
any’ 

A. It would be hard to jump at it without ex amining my books 
as to 1870 for any one department. I represented seve ‘ral hundred 
parties about that time, I think in 1870. 

Mr. Futter: Taxes ? 

A. Taxes and special assessments. 

99 Q. Of owners in this vicinity? 

A. Several hundred parcels in this vicinity not of owners. 
Some of the owners owned large pieces of land. 

Q. And some small pieces ? 

A. Yes, sir. 

Q. Were you or nota dealer yourself in land about that time? 
You bought and sold on your own account? 

A, Yes, sir. 
Q. About how largely? I do not care for details. 
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A. Well, in that vicinity probably 150 acres prior to that time. 

®. Prior to that time? 

A. Prior to that time ; probably about 150 acres. 

Q. Well, how much in real estate generally about the city ? 

A. I had not dealt very largely. 

(. About 1870 ? 

A. Well, I had not dealt very largely prior to 1870. 

@. Well, during 1870 ? 

A. I did not during 1870 deal very largely. My first large pur- 
chase was in 1872. 

(Q. Now you may state whether you are acquainted with the loca- 
tion of that SO acres here lving between 63rd and 59th streets and 
its relation to adjoining properties, and between Stony Island avenue 
and the lake. 

A. Yes. sir; Tam. 

() Tlave vou a knowledge of sales made in that immediate vicin- 

itv of land not abutting on the park about 1870? 
96 A. I had at the time; knew them as you know what is 
going on in your neighborhood; knew thera as you know 
the market value is to buy land on. 

Q. Well, [| want to know whether you had an opinion ora knowl- 
edge of transactions there, and, as far as you can, what transactions 
they were, and what kind of transactions they were, to enable you 
to be acquainted with the market value of that property in that 
immediate vicinity. 

A. I think I had. 

Q. Are you acquainted with this 80 acres, its topography and its 
nearness to the railroad and other facilities there as compared with 
the Jand in the immediate vicinity of which you were acquainted 
with the sales, so as to be able to compare the two? 

A. Yes, sir. 

QQ. Are vou able to form an opinion of what was the value of this 
80 acresof land, and you may consider iteither in lots —,asa prudent 
man would sell his property ; are you able to form an opinion of 
What it was worth for all market purposes about 15870--August, 
1s70? 

A. I think so. I think [ had an opinion in 1870. 

(). Were you, about that tiie, or did von about that time exam- 
Ine, put values on the property, or assist in putting valuations on 
the property for any purpose ? 

Mr. Futter: [ don’t see the object of that. 

97 Q. Purposes of the court, partition or appraising, selling 
for guardians or administrator. 

The Court: Your purpose in this, I suppose, [is] to show he is 
qualified to give an opinion ? 

Mr. DuNLeEvy: Yes, your honor. 

The Wirness: I had them myself. 

Q. Well you may state about how much you did of that kind of 
work, either as guardian, administrator, or whether it was sold by 
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order of the court, or for making loans, or for assessing taxes for 
special assessments. Just give the ground and the basis on which 
you form an opinion of the market value of land in that respect. 

A. Ican hardly analyze my business in 1870 to separate it from 
a former or subsequent years to say how many guardians and sales 
of that sort I had to examine. During 1870 there was one thing 
that called our attention to it very strongly, aiid that was the mak- 
ing of the South Park assessment; the determination of the values 
at that time. . 


The Court: All he wants to know [is] to what extent you had 
opportunities to be familiar with the price of property, the value of 
property in the neighborhood of that in controversy. 

The Witness: I suppose the answer to that would be to a large 
extent. 


Q. How large; in what way were yon engaged then that 
98 ‘alled your attention to those assessments or values ? 
A. The particular thing that called my attention to it more 


than anything else that I now think of 


Mr. Futter: Objected to because what called his attention to it 
does not tend to show the value. ) 

The Court: If you want to show that at and prior to August 27, 
1870, he knew and often, or perhaps frequently, had occasion to pass 
judgment upon the value of property down there, he has said that, 
I think; now do you want to know how often he did that? 


Q. Now I want to have him say what kind of work he did in pass- 
ing his judgment on that—how he came to do it; that is what I 
have not asked him—and how extensive it was. 


Mr. Futter: How extensive, I have no objection to at ali; how 
he came to, I object to. 


Q. What did you do? - | 

A. Prior to 1870 the enquiries were with reference to persons mak- 
ing purchases, who advised with me upon it; during and subsequent 
to 1870 were in reference to examining the basis of the South Park 
assessment—whether the assessment the valuation made was right 
or wrong, 


‘ 


Mr. FULLER: You mean the assessment of property ? 
A. Assessment of property. 
Q. Now, how extensive was that examination—how many cli- 
ents ? 
99 ' A. Well, [think that I could not answer very definitely 
without looking over my books, but it would exceed 25, I 
should think, clients in about ’70 or 771. | 
Q. Whether you were then acquainted and have remained ac- 
quainted with the comparative facilities of transportation from this 
town — other lands—with this land com pared with other lands. 


Objected to. 
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The Court: This map shows tiie approaches to the land, doesn’t 
it? I suppose everybody knows about these boulevards. 
The Witness: The boulevards were not there. 


Q. How near was that to the depot, and the number of depots? 


The Court: Go on; answer the question. 


A. I think there were 11 local trains at that time a day each way, 
besides some that were not local. [I was pretty well acquainted with 
the condition of the roads down that way. I always drove two 
horses if [ went, because one could not draw a buggy fast. 

Q. Well, with nearness to the depot? 

A. The south end of it was about a quarter of a mile from a 
station—a little less. The north end was’‘a little more than one- 
eighth of a mile. I think this land is correctly delineated here; 
from where the trains so: .etimes stopped it was one quarter of a 
mile—from a regular stopping place. 

Q. Were you connected with waking any subdivision of any prop- 

erty outside sales at that time, or for clients of yours? 
100 A. I think not in this neighborhood. | 
| Q. In other neighborhoods, were you ? 
| A. Yes, sir; oh, ves. 
(. About the city, I mean. | 
A. Yes, sir. 
Q. Well, now, you give your opinion, if your information 1s. suf- 
ficient to enable vou to form an Opinion, of the market value of this 
SO acres of Jand on or about the 27th day of August, 1870. I will 
| ask you whether it had a market value in 1870? 
| A. Ihave sat here during this discussion. If it hadn’t any title 
| to be sald, if it could not be sold, it hadn't any market value. 

Q. You mean if it could not be sold because the park had it? 

A. Yes, sir. 

Q@. Any other reason why it hadn’t a market value? 

A. None. 

| Q. If the owner had been free to use his land as he thought proper 
: in August, 1870, then would it have had a market value? 


Objected to. - 
A. Yes, sir. yf 
The Court: Let him give the value of it in 1870, if he can do it. 


The Witness: To-answer that question, I did not mean to with- 
draw from the function of witness; but I mean I must know, to 
answer the question, whether it 1s a piece of encumbered land or not 
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‘ 
encumbered. 
101 The Court: They are not asking you to speak about the 
encumbrance; they ask you a fair cash value of that land. 
You say you are familiar with its location, surroundings, and every- «. 
thing; you have described that; now the question is, what was the 4. 


fair value of it? 
The Witness: But the important question is, then, if it was en- 
cumbered. 


THE SOUTH PARK COMMISSIONERS. 


Mr. SwEET continues the examination : 
Q. If the owner had a right to sell it— 
Objected to. 


Mr. Sweet: What is the fair value of this land; what was it at 
that time? 

A. To sell free ? 

Q. Yes, to sell free. 

A. To sell in lots, right through, the market price at that time 
would be about $25 a front foot for lots of the ordinary size, ten lots 
to the acre. 

Mr. FuLtLtER: Where are you speaking of now ? 

A. The 80 acres; take the whole of it, some of it would be more, 
some less. I am speaking now only of the 80 acres. | 

Q. What was that 80-acre tract of land worth; what could it have 
been sold for if it had been free and the owner could have sold for 
at that time? | 

A. To sell in the ordinary way—to sell the way land was selling 
in this market 


Mr. Storrs: Wait a moment. 


102 Mr. Swett: Don’t wait a moment. (Read the answer, Mr. 
Reporter.) Now, will you begin again ? 


Witness continues: It would sell at about $25 a front foot in lots 
of the size usual in that vicinity, which was in lots in blocks of five 
acres, divided by streets east and west, streets one-eighth of a mile 
apart, and north ana south streets it would be half that distance 
apart. . : 

Q. How much would that amount to per acre? 


The Court: How many lots to the acre? 
A. Ten lots to the acre. 

(. How many would there be in 80 acres? 
A. It comes to—— 


Mr. THompson (interrupting): That would be $6,250 an acre? 

A. Yes, sir; 6,250. : 

(). Now, was that, in your opinion, a fair valuation of that land 
on the 27th of August, 1870? 

A. To sell it in lots? 

Q. Was it, all of it, in condition to be sold in lots ? 

A. Yes, sir. 

Q. Are you acquainted with the piece down by the shore, the 34 
acres ?. 

A. Yes, sir. 


Mr. DuniEvy resumes: 
Q. Did you give the basis of your opinion on what subdivision ? 
The Court: Yes; that is all given. : : 
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| The Witness: I gave the subdivision usually made in that 

103 vicinity, 5-acre blocks divided by the east and west streets 
one-eighth of a mile apart, and the south streets, the north 
and south streets, one-sixteenth of a mile apart. 

Q. I don’t know whether you have formed an opinion of the value 
of the 34 acres on the lake shore. If so (to the court) I would say, 
your honor, when we speak of “cash” we mean one-quarter cash, 
the balance to run one, two, and three years on interest. 

The Court: Is that regarded as the equivalent of cash ? 

A. The usual terms were between one, two, and three years and 
six or eight per cent. interest. 

Q. Do you know this other land ? 

A. Lam acquainted with it. 

Q. Task you if you have formed an opinion of the value of the 
land, of this 54 acres ” 

A. I should not put that over $5,000 an acre. 

Q. Do you know anything about the value of riparian rights 
there at that time, whether on the lakeshore land was more valu- 
able on account of its riparian rights ? 7 

A. I knew there was a market value on that aecount; it was 
sought considerably. 

Cross-examination by Mr. FULLER: 

Q. Mr. Robey, where did you own real estate prior to August; 
1870? 3 
A. The first lot I owned was on the north side. T bought 
104. itin 1865. I bought a lot on my way to Chicago in 1865 

before I came here in Stone’s subdivision. 

Q. Can't you answer in a general way? You said you were con- 
nected with land prior to the year 1870; where was it ? 

A. You asked where I owned them. 

(). Yes, sir. 

A. I owned some lands on the west side, a little on the north side, 
of Chicago, and considerably south of Chicago aside from my house 
and lot. 

Q. Whereabouts was the property on the south side that you 
owned prior to 1870? | 

A. I had part of the title to this 100 acres lying in the park. The 
100 acres of the northwest quarter of section 24 west, and adjoining 
the east 20 acres, and then I had some in section 31, 1 think, but I 
ain not quite certain of the section. 

Q. Where was it? 

A. A couple of miles southeast of this. I had another parcel 
after this. 

Q. Had you made any subdivision prior to August, 1870 ? 

A. Yes, sir; that is, I had helped to do it. 

Q. For yourself? 

A. Not for myself; no, sir. 

Q. Had you anything to do with the sale of lands prior to Au- 
gust, 1870? | 

A. Yes, sir. 
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Q. If so, in what part of the county ? 
A. I did. I had something to do with the sale of lands in that 
immediate vicinity. Most of that which I did sell prior to 
105 _—sitthat time was west of the city. 
Q. On the west side? 
A. Yes, sir; and it was some of it within the city limits. 
Q. How far from here had you anything to do with the sale of 
property on the south side ? 
A. I had to do with the purchase; I think it was lot —; I think 
that is the lot to Nick Nib. 
Q. How far was it from this? 
A. About a quarter of a mile south of this piece of land. 
Q. When was that ? 
A. That was in 1867, I believe. 
Q. Where else did you have anything else to do’ ? 
A. (Interrupting.) He moved a house over from this piece of 
land on to that. 
Q. Where else did you have anything else to do with the purchase 
or sale of any piece of land? 
A. I think there was one or two—that is, down there. 
Q. Was it asa lawyer? 
A. Those were rather as a neighbor than a lawyer. 
Q. Where did you live 
A. I lived on Prairie avenue between 16th and 18th streets. 
Q. Where did Nib live? 
A. On these 80 acres of land, prior to that time, and moved his 
house too I say. 
Q. How far was it from where you lived ? 
106 A. Six or seven miles. By some roads it seemed very long. 
Q. Now, you speak of selling any lots, do you mean making 
a subdivision of the kind that you mentioned, and then selling it 
off by the individual lots? 
A. Yes, sir. 
Q. And, in your judgment, that property, that west 80, was worth 
half a million dollars on the 27th of August, 1870? 
A. I guess you could realize more than that from fase property 
at that time. 
Q. On the 27th of August, 1870? 
A. You could not realize it in one day. 
Q. Could not realize it in one day? 
A. No, sir. 
Q. You mean by the lot? 
A. By the lot, selling it out. The question was, as ordinary men 
sell out their property. 
Q. Do you know how much of that tract was high land and how 
much low land? 
A. I do, very nearly. 
Q. Did you know then? 
A. Yes, sir. 
Q. Had you ever crossed it ? 
_A. Yes, sir. 
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Q. Where? | | 

A. I went down across here. (Indicating.) That isn’t laid out 
exactly as the road is. That road is about one-third the way from 
the east to the west side. They were filling up, scraping up that 

road one time when I went across it in 1869. That was there 
107. inthe lowest part of the ground. I crossed over on that 
road, and then went over onto the ridge. 

Q. What season of the year was it ? 

A. It was in the summer. The leaves were on the trees. 

Q. July or August ? 

A. I cannot recollect’ exactly the season. The leaves were on the 
trees. | 

(). Is the bows land here straight across ? 

A. Not straight across The ridge begins about two rods from 
this corner. (Indicating.) Then it extends off in this direction 
(indicating), one turn of it coming off into this ground, while the 
other leads off to the north. 

Q. Now, was there low land between that ridge and the ridge here 
on Stony Island avenue? 

A. Yes, sir. 

(). Were you well acquainted with Hyde Park at the time” 

A. Yes, sir. 

Q. What system of sewerage did they have, if any ? 

A. 1870? 

(). Yes, sir. 

A, They were first getting to run ditches down through there to 
get the water off. 

Q. In Hyde Park ? 

A. Yes. I think in 1869 was about the time that they dug the 
ditches through 65d street, 69, and 70th. The —— commis- 
sioners were at work in 1870. 

Q. Did they have any other system of sewerage at that time? 
108 A. No,sir. I do not think that there was a sewer in Hyde 
Park as a part of a system of sewers. They dug the ditches, 

that which is done, that vear? 

Q. Did they have gas in Hyde Park ? 

A. I don’t recollect when the gas works were built. They are up 


at the north end, however, some four or six miles from this. J 
(). Nearer the city ? 
A. Yes, sir. I don’t think there was any gus down beyond 47th 

street at that time at all. 

Q. What was the system of supply of water? 

A. Dug a well, if you wanted to dig it ; if vou didn’t you drove it ‘ 
in the sand. ‘ 

Q. They had no water system at that time, did they ? 

A. None whatever. f 

Q. Were you aware of the passage of what is known as the South . 


Park act, as it-is called ? . 
A. Quite well. I received a telegram that night. 
Q. From eer nano ? | 
A. Yes, sir; the night it was passed. 
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Q. You: knew of the vote of the people ? 

A. I did. 

Q. You voted on it yourself? 

A. Yes, sir. 

Q. For it? 

A. Yes, sir. | 

Q. Then vou knew of its adoption? 

A. Yes, sir. 

Q. Did you know of the passage of the amendatory act in April ? 

A. April 16? . Yes; it was approved. 

Q. Was it ' 

A. Yes. 
109 Q. Well, Apriel, 1869‘ ? 
A. Yes, sIr. 

Q. Did the South Park act have any effect on land in Hyde Park 
in the vicinity of the proposed park? 

A. Y es, sir. 

Q. What effect ? 

A. It made them a good deal stiffer than they were before, and 
completed lots of sales that had been dragging. 

Q. Was the effect of the passage of the act to enhance the value of 
the Aa ea in the vicinity of the proposed park ? 

The enhancement was from complicated causes, and I cannot 
ov how much this did. and how much the growth of Chicago, but 
it increased fivefold within a few years before. 

Q. The question I ask you, without asking you to define the 
amount, was the increase due to the passage of the act ? 

A. Oh, ves; I have no doubt it had, as to very much of it; it was 
very perceptable. 

@. When did the inerease commence ? 

A. It began the next dav after the 24th of February, 1869.  In- 
deed, I think it began as soon as it passed the two houses, and before 
the approval by the Governor. I know I was looking over. ome lots. 

Q. Do vou recollect whether there was any houses on this track 
(indicating). houses along 63rd_ street or near there, between Stony 

Island avenue and the lake, in anh ? 

110 A. Yes, sir; there were. 
Q. What were thev, and how many? 

A. There was a house occupied by Captain Lindgren about that 
time or a little before that on the right- hand side of 63rd street east 
of Stoney Island avenue? 

Q. Can you point it out? 

A. It was about there; along in there. (Indicating.) 

@. Anv other house in this tract ? | 

A. There was another house. Oh, there was a couple c7 fisher- 
men’s houses down in there. (Indicating .) 

Q. Shanties ? 

A. They were not very large houses. Yes, you could call them 
shanties. Thev were rough boards; not plastered. I think one 
room on the east side was plastered. 
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Q. How many houses were there on Stoney Island avenue near 
this tract at this time ? 

A. I think there was none; that is oneeiine: there was a little 
south of it. 

Q. A little south of it was Robertson’s subdivision ? 

A. Yes, sir. 

(. How many south of it would you say there were there ? 

A. I think there were from four to six. ’ 

Q. That is in 1870? 

Yes, sir; [ think there were Nibb’s and Craig’s; Olta’s, not 
Needh: am ; but some thing like that though, and one or ‘two I do not 
remember the names cf. 

Q. Then there wasn’t many houses near that in 1870? 

A. No, sir; that weuld be my recollection. 
11] Q. I am try Ing to carry vou back as near as I ean to 1870; 
were you employ ed as attorney in any of the condemnation 
cases of the South Park Commissioners against that corporation ? 

A. No, sir; oh, yes, sir;.IT have been since then. 7 

(. About when; give the year; it doesn’t matter to be exact. 

A. I was attorney—to recall the year—I think it was in 1877; 
was uv first connection with it. 

Q. You say you had acquired a part of your experience in litiga- 
tion, which [ understood you to say was in reference to taxes and 
special assessment ? 

A. Yes, sir; the year that I was actively engaged in the supreme 
court In this case in 91st [hinois. I was largely in charge of that— 
adverse to the South Park Commissioners. 

Q. Did you not assist at the trial of this cause ? 

A. I assisted at the trial of the cause, but took no prominent part 
in it. I was quite unwell that winter. 

(). But you were interested in it? 

A. Yes, sir; [I did something in the trial. Judge Bailey was con- 
nected in it, and I was employed to assist him. 

Q. What is your judgment as to the value of the lake shore based 
on? 


A. More upon one or two sales below there, or some sales 


112 below there, and sales of the shore property this side. 
Q. Well, seles below there—how far below ? 

A. Across (3rd street: ; the south half of the section. 

Q. What time? 

A. 1870 I believe is the time. 

Q. Do you mean here? (Indieating.) ; 

A. No; I don’t mean the south half of the section; the north 
half of the section. 

(. In 18707 

A. Yes, sIr. 

@. Are vou certain of that? 

A. That is my impression ; that bears on my memory. 

Q. That is your impression, and it is under that impression that 
you testified in giving a valuation here ? 
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A. Yes; that is my memory about that ; 
1870. 

Q. Can you recollect how that looked—that piece on the lake 
shore—in 1870? 

A. Yes, sir; I do. 

Q. How did it? 

A. It was a pretty bad looking piece of land; I have a bigger 
impression I followed the sand bar up here (indicating), and got 
caught in quicksand trying to drive up here. 

Q. I didn’t hear that. 

A. I drove on the sand bar, and then crossing to the shore my 
horse got caught in the quicksand and pretty nearly ruined him. | 

Q. W hat was it back here ? 
113 A. Back of the sand dunes it was marshy ground grown 
up with bullrushes; water about two feet deep. 

(). Pockets ? 

A. Oh, it was all water practically, as I recollect it, back of the 
sand dunes ; ; the bullrushes don’t grow in marshy ground, except 
where the water is tolerably clear; they grew up through the water 
about two feet deep, perhaps more than that, back of the sand dunes; 
the sand at the shore formed a shore along the whole length of it; 
the sand dunes began nearly at the northern end, and were nearly 
100 feet wide north, washed clean over by the winds; the south end 
not quite so wide, but higher, and down at the south side was [a] 
grove-sort of an island formed by this portion of the west half of the 
80 —, and extending down across what is 63rd street, and extending 
to the shore itself, and there the errotion was cutting it out, so it 
was sharply defined—precipitous; the sand dunes were, perhaps, lo 
feet high there. 

Q. Was there any other shanty there ? ? 

A. Yes; down that road. 

Q. W hen did you last see it? 

A. My impression is that that shanty was there, or part of that 
shanty; I think part bad gone away in 1877, and part of it was 
there at that time; the site is now under the bed of Lake Michigan ; 

was so two years ago where that shanty was; the grove is 
114 = gone there too; the sand dunes have gone; the sand hills— 


that it took place in 


Mr. THompson: Washed away ? 

A. Yes, sir. 

(). You have said that vou considered the riparian rights, Mr. 
Roby, in giving that valuation of $5,000 an acre; what do you mean 
by “riparian rights ”? 

A. The expression 1s used, I b-lieve, along Lake Michigan to 
mean the right to run break waters or piers out, and the shore cur- 
rent always bears southward, and on the north side of a pier that is 
put out into Lake Michigan sand will form and will add consider- 
able amounts of land. 

Q. And that is what you mean by riparian rights ? 
A. The right to create. 
Q. The ac-retion by running a pier out? 
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A. Yes, sir. 
Q. What is the distance of that piece from where we are now; . ? 
how far down is it from here ? @ 
A. About nine miles; it may be a little less than that. The IIli- s 
nois Central, I believe, charge for nine miles to Woodiawn station. i 
Q. What should you say the distance was from that track to the 
Indiana State line along the shore ? 
A. Well, the Calumet river at the erd of the Illinois State ‘ 
115 ~~ Jine is amile and three-quarters, and that is this side of there 


about three miles and a half to the Calumet river and about j 
a mile and three-quarters from there to the State line. 
Q. That would be something over five miles? 
A. Yes, sir. 
(. A considerable stretch of bank there on the lake ? % 
A. Yes,sir. 
Q. Would you subdivide this and sell it into lots? Did you base 
your valuation on the theory of subdividing and selling off into lots? 
The Court: Did he say that was worth five thousand dollars an 
acre; that that was covered by water you spoke of a few minutcs 
ago ? 
The Witness: Yes, sir; there was sand enough to fill the water 
the way they used it on that lake shore. 
(). Was your valuation based on the theory that this 34 acres was 
susceptible of being divided up and sold off in lots ? 

A. I did not base itupon the computation by the lot; Tonlv based 
it on What 1 understood to be the prices offered for that kind of tand 
about that time with a view to ultimately making settlements along 
the shore. \ 

Q. Well, you divide it up into lots ultimately ? 

A. Yes, sir. 

Q. They would be water lots, wouldn’t they ? 
116 A. The sand would have to be level. There were holes 
along the shore; they were holes with steep sides to them. 

Q. Suppose you took it even from the lake; this would have to 
be filled, would it not? 

A. Yes sir; in order to make it ultimately available. 

Q. They were strictly water lots as they lav ? 

A. Yes; and they all staid in the water, too. 

Q. Would it require any filling on the $0? 

A. No, sir; not in selling it out in lots in the regular wavy, as j 
they sold it. They got what little filling would be required. There’ : 
Was no measure on that. 

Q. Do you regard those lots as simply made to sell, or made to be 
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lived on? 
A. To be lived on. 
Q. Then you would regard them as lots to be bought as well as 


sold ? 


Q. Now vou say your recullection is in 1870 they would not need y 
any filling to make them eligible lots for building purposes ? a 


A. Well, as you come to build on them the people drew in five or 
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six inches — sand on top, and that makes them the: ordinary 
erade. 

Q. They don’t have cellars ? 

A. No, sir; my impression is here wasn’t a cellar in Hyde Park 
at that time; | 7idn’t know of any. . 

Q. Built them on stilts of posts ? , 

A. On posts; yes,sir. You puts plank crosswaysand set a cedar 

post on top of it. 
117 Q. Now, in relation to sales, you have said you knew of 
sales as you do about transactions in the neighborhood; have 
you referred + ,our own mind to any sale in which you yourself 
participated as purcha: -r or seller in 1870? 

A. No, sir; I bad not. 

Q. What did you mean as your knowledge of sales, reports, or 
how ? | 

A. General reports; yes; as you hear of them, read of them in 
the newspapers. : 

Q. Read of them in the newspapers ? 

A. Yes, sir; they were daily repe ‘ts of deeds put on the record ; 
newspaper reports of sales as they were made, and keep talking with 
your neighbors, and keep posted on the market in that way. 

(). You did examine abstracts of title ? 

A. Yes, sir. 

(). And deeds? 

A. Yes, sir. 

Q. It sometimes happens that deeds express a consideration that 
does not pass? 

A. Occasionally; it is not very frequent, however. 

Q. Were you ever present at any actual sale? 

A. In 1870? ; 

. Yes. 

A. Lthink I was present at two or three sales that year that I 
have ip memory. 

Q. In 1870? 

A. Yes, sir. 

Q. In what part of the county ? 
118 A. I mean in that vicinity. I was present at a hundred saies 
in that year, in other parts of the county that year. 

Q. How strong is your impression about that ? 

A. I was there in Sheridan, Waite, and Chauncy Bowen’s when 
one or two lots were sold in that subdivision. 

Q. [ask how strong your impression was; how strong your recol- 
lection? 

A. Well, I recollect being in this office and seeing a deed handed 
over. 

Q. But you don’t . collect being present at an actual sale other- 
wise than that? 

A. That is my recollection of it; I saw some money paid. 
@. Where was Waite and Bow en’s subdivision ? 
A. Fronts on 63d street, and is west of the Illinois Central rail- 


road. 
8—1142 
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Q. Can you indicate it? 

A. These blocks here. (Indicating.) 

(). How far from the proposed park ? 

A. About one quarter of a mile. The lot that I speak of, that I 
have particularly in mind, or the two lots that I speak of, one of 
them was ;), of a mile and the other one-eighth of a mile further. 

Q. From the proposed park? 

A. From the southwest corner of those 80 acres of land. 

Q. That far from the proposed park ? 

A. Yes, sir. 

QQ. Was that after the passage of the park act? 

A. Yes, sir; you was speaking of 1870. The park act passed in 

1869. 
119 QQ. Have you considered by the value of the 80 from any 
other stand point than selling it out in lots ? 

A. If we are buying land to subdivide we figure to buy it for 
about one-half of what it will sell in lots, if we can. Sometimes we 
pay a higher price than that when you can’t get it for half. 

(). Now, in the sale by the lot of which you ‘have spoke i—is it the 
‘ash—is your opinion that it could be sold for cash, or is it part 
‘ash and part time; and, if so, what time? 

A. Oh, if the customer has the money he generally pays in money, 
and if he don’t he pays a portion and a portion on time. 

(). IT was asking to get at your view or judgment; did you have 
in mind a sale of any for cash or not? 

A. The question was put to me as they ordinarily sell land in 
this county, part cash, and part on time; if they make a bargain 
at the time be: aring interest at that time, it was of eight per cent. 

(). Well, what would be your judgment as to what it would sell 
by the lot on cash down, taken into consideration the property itself 
and the sale? 

A. The price would be about the same. The number of sales 
would be very much limited. 


(). How long would it probably take to sell of- the lots if 


120 ~~ ‘the buyer was ‘compelled to pay all cash? 

A. Well, it would take much longer than it would to sell 
in the usual way. I could not figure it out, because I never knew 
of a subdivision to be sold out all ecash—that is, I have known, 
perhaps, two or three acres subdivided and sold out all cash, but I 
never knew a large tract to be. 

Q. If this were sold as a tract for the purpose of subdividing and 
then selling 1t again, then you would say it was worth about three 
thousand dollars an acres ? 

A. The sales in that vicinity, at that time, the price would be a 
little above that. 

The Court: Answer the question. 

I thought I was answering. 


Q. If you sold it as atract,in your opinion, then, would the value 
be one-half of what you put it at by the lot; in other words, 
$3,000 ? 
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above $3,000 an acre by the tract. 

Q. Well, how much of it by the tract ? 

A. By the tract—taking it all together? 

Q. Yes, sir. 

A. About between four and five theusand dollars an acre in Au- 
gust, 1870. 

Q. Then you would not make a difference of fifty per cent. ? 

A. Not on that piece. 

Q. Would you on the lake shore piece ? 


The Court: He says not on that piece; why? 


121 A. Because the speculation in that vicinity, or down 

through there, was enticing people to buy and pay much 
nearer the retail price at that time than they usuallv do when there 
is no speculative market going. 

Q. Was there a good deal of speculation in 1870? 

A. Very large. 

Q. Down in this vicinity ? 

A. Yes, sir. 

Q. Was that largely produced by. the passage of the park act ? 

A. Not but in a comparatively small degree. 

Q. It was very slight? 

A. It was comparatively small. There were other motives that 
induced it, that gave it a start. 

Q. T hat gave the speculative movement a start? 

A. It gave it abulge,a boom; yes; but the advance, I think, was 
back of there. 

@. When did the boom subside ? 

A. It began to subside about the 19th of September, 1873. 

Q. Never resumed its progress, did it, Mr. Roby ? 

A. Well, it rallied, so there was a great deal of land sold in 1874 
and ’5, then we began to get squeezed tighter and tighter till 1879; 
we knocked over 79 and began to resume its progress. 

Q. Are there any vacant lands down here now ? 

A. Most of the lands are vacant. 
122 Q. Has there been much increase in building i in Robert- 
son’s subdivision ? 

A. There have been a great many buildings put there within the 
past eight or nine years. 

Q. And isn’t there a great deal of vacant property all through this 
country in the vicinity ‘of this park now? 

A. Yes; there have been a great many buildings built here (in- 
dicating) and here (indicating) within two or three years past. 

Q. But there is still a very large amount of vacant property ? 

A. A very large amount ‘of vacant property—room enough for 
pretty near a million people to live ; figure it out, five to the lot. 

Q. Do you know, Mr. Roby, whether a good many sales that were 
then made the property went back to the owner ? 

A. I think there did ; agoo1 many that were then made; | know of 
a good many that did; 'T know cases where they had paid two-thirds 
of the price. 


A. The market value of that property, at that time, would be 
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(). Never mind. 

A. I want to explain that last answer. I have said that I know 
that there did. I want to explain it. They were sold out under 
trust deeds—deeds that were given for back payments—and in most 
vases the mortgagees bought them in. 

The Courr: Let me see if I understand you. You said, I believe, 

if you had the property you could have divided it up into 
123 lots and sold this land $25 a foot ? 
A. About that on the acreage. 

Q. Do you mean to say now that you think you could realize 
money out of that at that rate ? 

A. Oh, yes; there is no question upon that, sir. 

Q. On all that property ? : 

A. There is no question on that, sir. The sales that were made, 
even at auction, we realize? that, and about 98 per cent. of the 
sales made were completed and paid over by the people that were 
buying lots. 


Adjourned to 10 a. m. December 4, 15854. 


124 DrecemBer 4, A. D. 18S84—10 o’clock a. m. 


Henry J. Goopricit was then called as a witness on behalf of 
plaintiffs, and being first duly sworn was examined in chief by Mr. 
Swett, and testified as follows : 


Q. What is vour full name? 

A. Henry J. Goodrich. 

QQ. Where do you reside? 

A. 135 Drexel boulevard. 

Q. How long have vou resided there ? 

A. I have lived in Hyde Park about eight vears. 

(. What has been your occupation for the last ten or twelve or 
fifteen years ? | 

A. In the real estate business. 

Q. Where have your operations —; what part of the city have 
your operations covered ? 

A. Well, generaliv in the southern part of the eity and in Chi- 
ago, and in Hyde Park lately. 

Q. Have you in your operations embraced Hyde Park ? 

A. Yes. 

Q. Do you know the land where South Park, as we term. it, is 
located ? 

A. Yes, sir. 

Q. When did you first commence to turn your attention to the 
value of real estate there In vartous ways ? 

A. I went into business in 1865, 769, and ’70. 

Q. Have vou continued in the business ever since ? 
125 A. Yes, sir. 
Q. In what way have vou had business which would teach 

you the value of real estate there? 

A. Well, in selling property and in the management of real estate. 
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Q. Have you ever had occasion to value property there for other 
parties? 

A. Yes, sir. 

Q. When did you begin to carry on or to do business—the value: 
tion for others? 

A. Well, about a year after I went into business, I should judge. 

Q. When did you begin ? 

A. I should think-about the year 1866. , 

Q. For what parties have you made valuation since that period? 

A. Well, for clients, for attorneys, insurance compani¢s—various 
parties. 

Q. About how many valuations have you made in the vicinity of 
this park altogether of that kind ? 

A. Well, I don’t know. 

(). Well, give the best estimate of Judgment you can. 

A. Well, I would not know how many. I know that every year 
I have valued property there. When I have not sold it I have had 
property for sale there,and J never have kept any particular account 
of the number of valuations made. 

Q. You have been making valuations there more or less since 

1866, in that neighborhood ? 
126 A. Yes, sir. 
Q. Now what is the purpose of these valuations? 

A. Sometimes they were for loans; sometimes they were for par- 
ties who were buying, and again they were for parties who wished 
to know what their property was worth. 

Q. Now, assuming that a man was going to make a loan, how 
would he come to you? Explain the mode of doing business. 

A. The usual way was—they make a written valuation ; two or 
more brokers signed a paper giving the valuation. 

Q. Would you be one of the brokers ? 

A. I have been; yes, sir. 

Q. Now what w ould vou do in reference to the valuation? Would 
you go upon the property if you did not know it personally ? 

A. Always, unless we knew it personally. 

Q. You always went upon the property unless you knew it per- 
sonally ? 

A. Yes, sir. 

Q. And you would return to the party that written valuation ? 

A. Yes, sir. 

Q. Now I understand that has been — for loans ; that is one of 
the purposes? — 

A. Yes, sir. 

Q. And a gentleman from the East might write to know the val- 
uation of land he has down there? 

A. Yes, sir. When a person applied for the valuation they 
127 ~—s seldom told us what they wanted it for. They simply want 
the valuation of the property. 
Q. And what would vou do? 
A. I would value the property and charge them for the valuation. 
Q. You were employed regularly to do this business, were you? 
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A. Yes, sir. 
QQ. And paid for it? 
— sir. 

Q. Now have you ever dealt “ real estate—that is, bought and 
sold real estate—in this vicinity ? 

A. I have been interested in property there. I have bought prop- 
erty for others—that is, in Hyde Park. I have bought and owned 
property there, and I have sold property for others. 

Q. How extensively have you bought for others ? 

A. Well, there must have been in the business with the old firm of 
Warren & Goodrich—and then I succeeded it—at least—well, sev- 
eral millions dollars’ — of property passed through our hands, as 
agents, from the time I went into business to 1871 or ’2. 

Q. Now in what other way, except purchasing and selling and 
valueing have you had to do with real estate there—buying and 
selling and vi alueing—what other ways than those ? 

A. ‘Well, I have “examined titles of property there; I have as- 
sisted in perfecting titles; in a general way, whatever came into 

the office. 
125 Q. Were vou ever president of the board of trustees of 
Hyde Park ? 

A. I was one term. 

Q. What period did that cover—one year, or what year? 

A. 1582. It was two years. 

Q. During your connection with the presidency of that board did 
you have occasion to pass upon or value real estate in any way in 
that vicinity ? 

A. I don’t remember, excepting a very few cases. 

QQ. Was there any system of drainage under operation at Hyde 
Park ? 

Objected to. 


Q. What sales do you know of in 1870 that you made yourself? 
Taking that as a map of a portion of the east shore, do you know 
of any sales that occurred in there or in that general vicinity that 
vou had to do with yourself? 

A. In 1870 there were one or two sales in Waite & Bowen's sub- 
division that was made, or rather that we furnished customers—pur- 
ties that purchased there ; and there in this subdivision—Robert- 
son’s subdivision—there were sales made there that I was cognizant 
of the fact, as I was indirectly interested with a sale made there by 
Mr. Fitch; that is, he and I had some transactions together by 
which I was to receive some money after the transactions were 

— 
129 Q. Now, let me—limit yourself to these three places ; point 
out where any one of those sales were. 

A. I do not know as I can point out the sale. I can state that 
the party who bought—his name was MeMahon or Mr. Bowen. 

Q. About whereabouts was it? 

A. I do not remember. 

Q. It was in this subdivision ? 


ond, that the sale of a single lot is no criterion by which to judge a 
of the value of an acre [of] property; and the third objection I -- 4 
have is that he has not located the lot, and until he locates the lot - 
and tells us what lot it is, so we can know something about. it, it is 
not proper that he should state what the price was at which he says 
it was sold. | . 


The Court: Where was it? 


130 


A. I should judge it was south of 63rd street; it was west of 
the Illinois Central Railroad Company, and it was east of Wood- 
lawn avenue. 

Mr. Sweet: Now, let us get this: That is the Illinois Central (in- 
dicating)? 

A. 
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. It was in that subdivision. 


. I think it was, to the best of my recollection, in 1870. 


. I think only one lot. 


. It was 50 feet. 


SOPOrPOorOoroy 


Q. It was west of that ? 
A. 
Q. 
A. 
Q. 
A. 
Q. 
street in the map presented to you and east of Woodlawn avenue 
Bowen and Waite’s subdivision ? 
A. 
Q. Now, what part of that subdivision was it as near as you .can 
remember? 
A. 
The Court: How far was it from any of this park proper? 
A. 
The Court: Well, I will let him answer it subject to objection 
and exception. 
Q. Now, you can answer that question. What did that 50 feet 
bring? | 
Mr. GREEN: We don’t want this to goin. It is objected to. He 
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When was that sale? 


What part of 1870? 7 
I think in the summer of 1870. 
How much was sold ? 


What was the size of that lot? 


What did it bring ? 
ected to, first, that it is not property similarly situated ; sec- 


The Witness: I can give the circumstances. 
The Court: Indicate the particular neighborhood or lo- 
eality. 


Yes, sir. 


Yes, sir. 3 

It was south of 63rd street? 

Yes, sir. 

And east of Woodlawn avenue ? 

Yes, sir. 

Now, is that portion which was laid off in lots south of 63rd 


It is. 


I will state the circumstances. : 


Well, it is inside of half a mile. 


don’t actually know of this sale himself. We want, of course, 
what he knows, not what he sent somebody and heard of 
it afterwards, 
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Q. Do you know of this sale? 
A. I do. 
Q. How much did this lot bring? 


Objected to. 


The Court: How do you know of the sale? You may ask him 
now what knowledge he has; how he acquired this knowiedge ? 


Mr. GREEN examines the witness: 


QQ. What personal knowledge, Mr. Goodrich, have you got in ref- 
erence to this sale that you are testifving about? 

A. I received a commission for the sale of the property. The 
property was not on the firm’s books or upon my own books, but 
the party bought there of Mr. Waite an’ I received my money 
through Mr. Waite. 

Q. Did you have anything to do with the closing — that sale at 
all? 

A. No, sir; not in closing it. 

Q. Were you present in the negotiations betweer the buyer and 
seller? 

A. No, I was not. 

Q. Did you see the deed or agreement for coat lot at all? 

A. No, sir; I did not. 

Q. Did you sce any of the money paid; any of the pure aase- 
money? 

A. I do not remember as I did. 
Then we object. 
Mr. SWEET continues: 
(. How did you receive a commission—from whom ? 
132 A. From Mr. Waite. 
Q. What was that commission on; was it on the price? 

A. It was on the sale they had consummated. 

Q. Well, was it on the amount of the proceeds of the sale? 

A. I inferred it was; it was the rule. 

1. Did Mr. Waite at the time tell you of the sal: at the time of 
the transaction ? | 

Objected to. 

The Court: Was Mr. Waite the seller or the purchaser ? 

Mr. GREEN: Neither. 

Mr. DunteEvy: Mr. Waite was the seller. 

Q. Is that the gentleman, Mr. Waite? 

A. That is the gentleman over there. 

The Court: Now, I think, under the circumstances, Mr. Swett, it 
is fair to exclude this; it can do you no harm,and we can get at the 
exact facts. 


Q. Do you know anything of this except what Mr. Waite told | 
you? 


. eo teed Renae. 
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A. Well, I don’t know that Mr. Waite ever told me anything; 
I know that I went over to his office and received the money. 

he What was that money; was it a certain percentage on the 
sale ? | 
A. Why, certainly ; it was the commission. 
Q. A‘commission of percentage on the sale? 
A. Yes, sir. 
Q. How much commission did you receive ? 


Objected to. 


133 ‘The Court: It amount simply to this: Here is a witness 


who professes to speak of a sale; he knows nothing of the 


sale, except the fact that he received commissions at a certain time 
upon what he was informed was the price paid or agreed to be paid. 


Objection sustained. Exception by plaintiff. 


Q. Now, do you know of any other sales in this vicinity ? 

A. | know the sale that took place in Augast, I think, it was of, 
1870—of an auction sale that took place in Robertson’ s sub .vison 
28 acres or a little more. 

Q. How mary lot. were sold at that sale? 

A. Well, less than 20. 

©, How much less than 20 lots ? 

A. I don’t remember; I remember that we thought the property 
was selling for less. 


Mr. GREEN: No matter what you tuoughbt. 


Q. How many lots were there; aboat how many ? 

A. Well, I say less ‘an 20; I know there was; there could not 
have been over 2U lots sold. : 

Q. Well, what is the numoer that you will fix as the nearest in 
your recollection to the number of lots sold ? 

A. Well, twelve. 

Q. Twelve to tw enty ; would you put it bets -en the range of 12 
to 20? 

A. Well, I will say I was sure there was 12. 

Q. What is your best recollection ? 

134 A. I know there weren’t 20 sold. 
Q. Now, who sold them? 
William A. Butters & Co. 
Where were they sold? 
They were sold in his auction rooms on Randolph street. 
Was the property advertised ? 
It was. 
Before the sale? 
Yes, sir. 
Where was the property located ? 
. In Robertson’s subdivision. 
How far was that from this 80 acres in question ? 
Well, a portion of it was on Stony Island boulevard. 
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(). Where is Stony Island boulevard ? 

A. That is the line. (Indicating.) 

(). Where does Stony Island run in reference to lots? 

A. It runs on the east side of Robertson’s subdivision, and on the 
west line of the park system. 

(). How far is that tract from the 80 acres in question ? 

A. Well, it is almost adjoining; that is, the northeast corner of 
that touches the west corner of that (indicating), with the exception 
of these strects. 

(. Where did you say were those lots ? 

A. They were scattered. I think there were some sales made in 
Stony Island avenue. 

The Court: That is, fronting the park property ? 
135 A. Yes, sir. : 
Q. I will ask you what the lots brought? 

Objected to for the reason i! isn’t sales of similar property ; second, 

sales by lot are no criterion of sales by acre; and, third, this witness 
does not know anything about whether these lots sold there were 
ever taken or closed. 
He says here was a sale which was advertised ; he 
Was present; It was an auction sale, and they bid these lots off. 
Now, I think that 1s evidence they may give to the jurv. You may 
cross-examine. He m: iy know nothing else. That goes in as the 
opinion of those that bought the property there. 


The Court: 


Exception by defendant. 


goes repeated.) 
To the be ‘st of my recollection they brought from 15 


7 ne Court: When did he say this was ? 
A. This was about the last of August 


(Q). What year? 

A. 1570. 

(. Please state the amount the lots brought. 

A. To theteést of my recollection, some of them brought as low ag 
$15 a foot and some of them as high as 20 or 25 a foot. 

(). How much would that be an acre, averaging them at 20? 

A. I don't think the average was 20 there. 

136” Q. What was the average, if you have a recollection ” 

A. [ have this recollection, that Mr. Fiteh consulted with 
me in regard to stopping the sale, as it was not bringing what he 
thought the property was (interrupting)—That is objected to. 

Q. What did this average ? 
A. Well, it was less than $20 a foot. 
(). How much would $20 be to the acre ? 


there to the acre? 
A. I think those lots were 100 and some of them 180 feet deep ( 


and 50 feet front. There is less than 100 in the 28 acres. They 
vary in size, the lots do. 

Q. How much would this be? 

A. They are not in a regular shape. 


How many feet were 
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Q. Figuring it out and apportioning it to the acre, how much 
would that be? 

A. Well, taking out and allowing the streets 50 feet would be a 
little less than a quarter of an acre, as they are laid out on that 
boulevard. 

Q. How much would this be per acre? 

A. A little over $700 a lot, $2,800 to $3,000 an acre. 

Q. $3,000 an acre? 

A. Somewhere in that vicinity. | 

Q. Now, do you know any other lots. I will ask you first whether 
this sale was permitted to go through for all of the land advertised, 
or whether it was stopped ? 


137 Objected to. Objection sustained. - Exception by plaintiff. 


Q. Were you connected with the laying out of this subdivision 
from which these lots were sold ? 

A. No, sir; I had nothing to do with the laying out of the prop- 
erty. 

Q. Do you know of any other sales in that vicinity ? 

A. I know of sales that took place in the MacKichen and Mason 
subdivision. 

Q. How far is that from the land in question ? 

A. About one mile. 

Q. When did the sale take place? 

A. Well, in 1870 and 1871; another I was conversant with. 

Q. W hat sales took place in 1870? 

A. Well, there was four lots sold in block 4 or block 6; block 4,I 
think, M: icKichen’s subdivision. 

Q. At what price did they sell? 


Objected to. | 
The Court: Let him state what he knows of these sales first. 


Q. Do you know of this sale ? 

A. I do know of it. 

Q. Please state what price it brought? 

A. There was 94 feet; 24 feet front, the lots were. 

Q. You may make the figuring yourself, so as to give it by the 
acre, if you please. 

A. These lots are figured about ten to the acre. 

Q. Well, how many did four bring ? 
138 A. It was either 2,000 or 2,200 dollars. 
Q. How much would 2,000 a lot for the four lots — ? 

. For the four lots? 
You mean 500 dollars apiece and a fraction ? 
Yes, sir. 
How much would that be? 
Well, these lots are ten to an acre, and that would be four- 
tenths. 
How much is it? 
They brought 2,000 or 2,200 dollars, the four lots. 
How much would that be per acre, is my question ? 
. Well, I should say $5,000 an acre, a little over. 
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Q. How far is that from the park ? 

A. Well, it is nearer the other park. 

Q. How near is it to the other park ? 

A. Well, it is less than a block. 

Q. From the park which lays west? 

A. Yes, sir. 

Q. Do you know of any other sales? I will ask you whether you 
have conversed with other real estate men, and know generally, 
without knowing particularly, of their sales? 

A. I knew all the time at the time of several sales that were made 
: in MacKichen’s subdivision, parties that purchased there. Gen. 

Logan purchased a block in there. 


Mr. GREEN: That don’t tend to give a value. 


The Wrrness continues: About that time the purchase was 
made. 
139 Q. Do you know what Logan paid for his lot? 


Objected to. 


The Court: He is not stating the amount; he is asking you if 


vou know. 
The Witness: I know that he purchased it; yes, sir. 


——— 


Q. Do you know what he paid for it ? 

A. I don’t know; I don’t remember the figures he paid for it. 

Q. Now, do vou know from talking with other real estate ageits 
about their sales, the neighborhood, town talk, of sales? 

A. Yes, sir. 

Q. Now, from all these sources of information, I will ask you 
whether you think you are a Judge of the value of this real estate 
the 27th of August, 1870 ? 

A. Yes, sir. 

Q. Twill ask you what, in ‘vour opinion, is the value of the 80 
acres in question in this case ? 


Objected to. 


| [A.] You don’t mean that. 
| (Q). What was — on the 27th of August, 1870? 
| A. $5,000 an acre. 
Q. Are you acquainted with the strip on the shore ? 
A. Yes, sir. | 
(. What, in your opinion, was that worth on the 27th of August, 
1870? 
A. About $1,000 an acre more. 
(). That is about 6,000 ? 
A. Yes,sir. 
140 The Court: Which was 75 and which was 6,000 dollars ? 
Mr. Swerr: The 80 acres was 5,000 and the small strip 
6,000. 
QQ. Now, do you consider that a fair estimate of the value of those 
| two tracts of land ? 


| A. I do. 
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Cross-examination by Mr. GREEN: 


Q. Do you know of any sales of Hyde Park property, in the 
vicinity of South Park, in 1870? 

A. No, sir; I don’t remember any. In 1865 I went into business; 
in July or August, 1865. 

Q. Then vou don’t know of any in 1865? 

A. I don’t recollect of any in 1865. 

Q. In 1866? 

A. I don’t recollect of any in 1866. 

2. In 1867 ? 

\. I don’t recollect any in 1867. 

Q. 1868 ? 

A. I don’t remember the date, but I remember when this was 
purchased here (indicating), this property on the corner of 63rd 
street and Stony [sland avenue; I think that was in 1868. 

@. Purchased by whom ? 

A. Well, it was a McKee — bought it. 

@. From whom ? 

A. I do not remember whom he bought it of. 
141 Q. You think that was in 1868? 
A. I think it was in 1868. 

QQ. What part of the vear? 

A. Well, I don’t remember; but I think it was in 1868. 

Q. Do you know what he paid for it? 

A. No; I don’t remember; I have seen the abstract and examined 
it for the estate, but I won’t sav what it was sold at; I didn’t know 
the circumstances connected with it. 

Q. Have you got any idea what it it was sold at? 


Mr. Swett: I object to the idea. 
Question withdrawn. 


Q. Have youany recollection at all about the price that was paid 
for that land when it was purchased ? 
A. No. 


The Court: Which land was this ? 
Mr. GrEEN: It was land opposite the land in question. 


Objected to. 


The Court: You introduce a man for values, and you say to the 
Jury, here is a man whose opinion you may safely take on the sub- 
ject. It is perfectly legitim: ate that they should cross-examine the 
man and let the jury know just how far his opinion is trustworthy ; 
everything of that kind. 

Mr. Swett: I concede that is open; but is it open for 
142 them to prove prices two or three years before this transfer for 
the sake of getting prices in here? 

The Court: You are getting pretty close to this question ; have 
been introducing what the supreme court of Illinois say in passing 
on the 8th and 9th instructions for appellant in the Cook case sec- 
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tion substantially you cannot. (Reads from 61 IIls., p. 124.) As 
I understand it, all these sales of which you speak were all lands 
adjacent to this part and subject to assessments. | 

Mr. Duxtevy: In the neighborhood ; not adjoining. 

The Court: Well, they were lots subject to assessment on the 
theory that they were appreciated by the park. Now, if you go on 
to show that these very lands were affected by the establishment of 
a park, they were appreciated in value, they were subject to these 
assessments, then you are not entitled to the evidence at all, and the 
court is bound to say now or later that evidence of that kind is not 
material, and not before the jury. Now, suppose the witness says 
these particular lands of which he has spoken were assessed for 
these parks, and they were enhanced in value by the establishment 
of the park, that was the effect of it, then under the decision of the 

supreme court of Illinois you are not entitled to these sales. 
143 =Now, I think I will sav thet hereafter I think it is the duty 

of the court, ip getting the evidence fairly before the jury, 
whenever you introduce a witness here as to the sale of adjacent 
property, and what I mean by adjacent is property that was near 
enough to be influenced by the park system and property that was 
assessed to pay the benefits and to pay for the park, and it appears 
the witness admits that that particular property was benefitted by 
the establishment of the park, I think T will exclude those sales. 

Mr. Swett: [ think that ought not to be decided now, ete. 

The Court: Then the witness ought to say whether that has anv 
bearing on his opinion. 

Mr. STorRRS 

The Court: It occurred to me that I could not exelude this evi- 
dence except on the assumption that this property was enhanced in 
ralue by the establishment of the park. That might be so and it 
might not be so; and until it appeared I suppose the court would 
not assume it. Now, if the witness in his evidence admits that was 
the fact, I think it ought to be excluded. 

Mr. SWETT 

The Court: Idon’t mean to say that I was going to impose 
144 upon you the value of the land at any other time than the 
27th of August, 1870. 

The way this question is presented is just this: It occurred to me 
yesterday but I let it go on. 
~ You have got a witness here, and you propose to prove by him 
that on or about the 27th of August, 1870, there were sales—there 
was a Sale of real estate adjacent. to this park property, in immediate 
proximity to it, and that property sold for so much a lot, amount- 
ing to, say, five or six thousand dollars an acre. That goes to the 
jury. Now, for what purpose? Of course, the inference you draw 
from that is the property in controversy is worth five or six thou- 
sand dollars an acre. Now, that is the purpose of this thing. 

You say land just outside the park system, and in the immediate 
neghborhood, perhaps abutting on boulevards near, sold for so much 
at this time, and therefore our property is worth so much. 

Now, you are utterly disregarding, as it seems to me, the law as it 
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has been decided by the supreme court of Illinois. They sey the 
adjacent sales at that time is not evidence tending to show the value 
of your property at that time, because this very property 
145 —_—was subject to assessment for the park system. It was assessed 
and benefitéed, and for that very reason assessed to pay for 
park purposes. 

Now, don’t you take the position that Iam compelled to admit 
this evidence without regard to the supreme court of Illinois. Under 
this you are not entitled to sales of such property. 

In many States you are not entitled to sales at all. Now, this 
question has been brought before the supreme court of Illinois, and 
they say it will not do to put in such sales. Now,am I correct about 
that ? 

Mr. Swett: No; your honor is wrong. If your honor will look 
on page 124 

The Court: You will have to prove the value of this just « as in 
such States where they do not permit proof of such sales at all. 

I shall, as I said, in the future, before I will allow you to introduce 
evidence of sales of property Just outside this park and near it, I will 
require the witness to state whether, in his opinion, that property 
was benefitted by the establishment of the park. 

If he says it was, then I think that evidence is incompetent under 

this decision. 
Mr. SWETT 
146 The Court: You may go on now ond in all legitimate 
ways prove what this property was worth in August, 1870. 
They took your property and they are obliged to pay you for it. 

You are entitled to the value of your property. There is no doubt 
about that, but under the rule, as laid down by the supreme court 
of Illinois, you cannot introduce these sales as tending to show what 
your property was worth at that time, providing these were sales 
of property that was appreciated by the establishment of the park. 

Mr. SwWETT 

The Court: He has given his opinion of the value of the prop- 
erty; that is before the jury. But, gentlemen (to the jury), this wit- 
ness’ opinion of sales outside of the property in question is excluded. 


Excepted to by plaintiff. 


The Court: His testimony as to these sales just outside of the 
park property. : 

Mr. Storrs: We wish to make a motion at this point to exclude 
all testimony that has been introduced in this case in relation to 
sales adjacent to this property. 

The Court: And I will go further and exclude the testimony of 
other witnesses as to prices which property sold for just outside the 

park, leaving ia, however, their opinion as to the value of the 
147 ~—s park property. What I mean is this, you cannot, when it is 

established that property just outside sold for just so much 
to the acre, for instance, say that therefore this property was worth 
the same amount. You cannot institute a comparison of that kind. 
To that extent it is excluded. 


| | 72 SUSIE M. KERR ET AL. VS. 


The witness was here withdrawn for the placing of another wit- 
ness on the stand. 

The witness was here recalled and cross-examination resumed by 
Mr. GREEN: 

Q. Mr. Goodrich, were you on these west 80 acres in 1870? 

A. I think so. 

(). When? 

A. Well, used to pass across that property and on the lake shore, 
going to Ainsworth, frequently. 

(. Was there any marsh land in that 80? 

A. Well, it is all rather low land—that is, it isn’t high land any 
of it. 3 ) 

(). Is it all low land? 

A. It isn’t bigh land ; it is prairie land. 

Q. Well, comparing that west 80 with the height of Stony Island 
avenue, how much of it was as high as Stony Island avenue—the 
street immediately adjoining it on the west ? 

A. [don’t know what the levels are ‘there, but there is a slight 
difference. The street is a httle higher than the land. 

Q. All of it? : 
148 A. I don't know that it is. 

Q. That is just what I am trying to find out, Mr. Gosdrich, | 
whether vou know anything about it or not. 

A. Of course, I know about it. 

Q. Well, how much of it was there that was below Stony Island - 
avenue? 

A. I say I don’t know. | | 

Q. Then you don’t know that? ‘ 


> o-_—. 


A. I don’t know the street that passes there. I know the street 
is dry, and I know in passing over this land it was dry, too. 
Q. Iam not asking about the street; I know the street is dry. It f 
graded up. But I am asking you how much of the west 80 was i 
below Stony Island avenue in 1870? oe 
A. Below the avenue. I don’t know how deep down you want to { 
i“ go in the avenue. I don’t understand the question. 
Q. Did you know a street in Hyde Park, between o9th and 63rd, 
‘alled Stony Island avenue ? 
A. I do. 7 j 
Q). Did you know that street in 1870? f 
A. I knew there was a street there; ves, sir. | 
Q. Did you ever go over it in 1870? 
A. Yes. 


Q. Did you know the level of the surface of the top of that street 
in 1870? 
A. No; I hadn't any occasion to ascertain. 
Q. Well, you saw it? 
A. Yes, sir. 
149 Q. Did you see this land in 1870—this 80 acres ? 
A. Yes, sir. 
Q. Now, comparing the level of the low land on that west 80 with 
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the top of the surface of Stony Island avenue adjoining it, how much 
of that west 80 was low land and lower than the surface of Stony 
Island avenue? , 

A. Well, I don’t know how I wou!d know, because there was a 
ridge there and I could not take a level. I wasn’t called upon to do 
anything of the kind. 

Q. T hen you don’t know, do you ? 

A. I know it was all good land. I know it was prairie land, and 
some of it was higher than the others—that was the ridges. 

Q. But the low land, was any of it lower than the level of the 
surface of Stony Island avenue ? 

A. I don’t know as to that. You are asking me a question that I 
do not think any one wou'd know, unless it was a man that had 
made a survey at that time. 

Q. You don’t think a man going there and looking at the land 
could tell whether one was higher than the other or not ? 

A. That was not the question you have asked me. 


Q. It was. | 
A. I do not so understand it. 
150 Q. Now. was there any other land of that Lees than the 


level of Stony Island avenue ? 
A. Yes, sir. 
Q. How much? 
A. Well, a certain portion of it; I don’t know how much. 
QQ. Was there one acre? 
A. I won’t state the acres. 
Q. Was half of it lower than Stony Island avenue? 
A. No, sir. 
ry You are sure of that? 
A. No; I am not positive on that point; but I don’t believe it is. 
Q. W as your basis of value given with any reference to low land 
and high land? 
A. No, sir. 
Q. Low land was just as valuable as high land ? 
A. No, sir; I don’t think it was. 
~Q. Then w hy don’t you make a difference? 
A. It wasn’t called low land, and I take the whole 80 as a body. 
QQ. You made no distinction between the low land and the high 
land in vour valuation ? 7 
A. No, sir. 
Q. You make no distinction in value between high land and low 
ground? 
A. I presume a buyer would. 
Q. Did you take that into consideration ? 
A. Yes, sir; I took in the whole 80. 
Q. Did you take into consideration the low ground ? 
151 A. Yes, sir. 
Q. How could you when you did not know how much was 
in the 80. 
A. I could judge. 
Q. What is your judgment now ? 
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A. A portion. 

QQ. What portion ? 

A. A very small portion. 

Bn. In your judgment there was a very small portion of that that 

ras lower than the surface of Stony Island Ave. ? 

A. I should judge it might be; I don’t know just how high Stony 
Island Ave. is; we don’t gauge land by streets. 

(. Do you think that land three or four feet below the level of the 


street would be just as valuable as land on a level for suburban 


residences ? 


A. No, sir. 
(). Was it as valuable in 1870, 2 or 3 feet below the level of the 
street in Hyde park, as land on a level with the street ? 
A. If that was the condition of it 
(). I am asking you that. 
A. I don’t know that — was tlic condition. 
(). Supposing it was? 
A. I don't suppose anybody knew it. 
(.. These prices you have put on this land are prices to ned to 
persons who would not go to see the land ? 
A. I think it w ‘ould sell better for a man to look at it. 
152 (J. How about the lake shore; any low land in the 34 acres 
on the lake shore? 
A. Yes; some low land there. 
Q. How much? 
A. It was all sandy and shore property. 
(). Any under water in 1870 ? 
A. I presume there was some. 
(). Do you know how much ? 
A. No; I could not say how much there was. 
(J. In fixtng your value of that, you did not take into considera- 
tion how much of it was under water ? : 
A. I took into consideration the value of park property on Lake 
Michigan, near Chicago. 
(). Whether it was under water or over water made no difference ? 
A. It could not be much of it under water; might be some; the 
shore there is not abrupt ; it slants but little. 
Q. You say you don't know how much was land under w: ater, and 
land out of water ? 
A. No; I could not say just how much. 
Q. What was the character of the land that was not under water? 
A. It was such land as you could walk upon. 
(). Simply sand ? 
A. It was sand and shore property, prairie. 
(. Do you mean to say that in 1870, do you swear there was any 
of that 34 acres that would be called prairie land ? 
A. I contend the whole of this part of the country is prairie land. 
@. What do you understand by marsh ? 
153 A. Very low wet ground. 
Q. You testify that in this 34 acres there was one marsh, 


do you? 
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. I would not swear there was not any marsh. 

How much marsh? | 

. It was rather low ground. | 

. Can you tell me how much marsh there was? 

I could not say just how much. 

What proportion of the 34 acres was marsh ? 

I would not swear how much of it was marsh. 

So it did not enter into your consideration in aang the price 
how much was marsh ? 

A. I know that property 

Q. Did it enter into your estimate of value when you gave your 
valuation, how much was marsh and how much not? 

A. Yes, sir; all these things entered my mind. 

Q. Answer the question; you say that entered into your consid- 
eration, and still you do not know how much was marsh ? 

It would not make any difference to me if it was all marsh ? 

Q It would sell just as well ? : 

. To scme people. 
") What kind of people? 
A. If you wanted to, but it—I might have sold it to you. 
Q For what purpose could that have been used ? 
A. Speculators buy such land. 
Q. For what purpose, to sell again ? 
A. Yes, sir; better known to themselves. 
154 Q. Was there any practical use to which that or have 
been put in 1870? 

A. I don’t know that there was any great demand. I know all 
property on the shore was sought for. 

Q. I ask you whether there was any practical use that shore piece 
could have been put to in 1870 as it stood. 

A. The sameasitcan now—any purpose thata man might design 
it for. 

Q. What purpose ? 

A. Some people have an idea property on the lake sliore is worth 
more; some people might have bought it for the same — others, 
thinking in the future it would rise in value. 

Q. What use could it have been put to in 1870 as land? 

A. They could put out a pier there and make money in getting 
the sand. 

Q. What could you use the land best for in 1870, exclusive of 
these ges rights—the land inside of this 34 acres? 

A. Only a matter of speculation, I should judge. 

Q. Could it be put to any practical use now, fourteen years after- 
wards? ; : 

A. The same as it could then; people might beautify it; it is ac- 
cording to what it is bought for. 

Q. Suggest any use it might be put to? 

A. You might put a rolling-mill there. 

Q. You would not choose it for a private residence, would vou? 

A. I would not want to live quite so near the shore. 
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NELSON THOMASON, Was then called as a witness — behalf 
of the plaintiff, and, being first duly sworn, was examined by 
THOMPSON, and testified as follows: 


QQ. What is your name? 

A. Nelson Thomason. 

Q. What is your business ? 

A. Real estate dealer and agent. 

Q. How long have you been engaged in that business in this 
county ? ! 

A. I have been since 1869 or ’70 engaged as an agent. I have 
been buying since 1866-’67. 


(). 


That is, from 1866 you dealt for yourself? 


A. Yes, sir. 
Q. In your dealings have you handled large tracts of property in 


Hyde Park ? . 


A. 


I have. | 


Q. I wish you would give us some general idea, Mr. Thomason, 
about where, if you can, from either of these maps. 


A. 


[ bought 20 acres right there (indicating), and then I used to 


own this (Indicating. ) 
(). 20 acres where ? 


A. 


Just south of East Park. Then I used to own that (indieating) 
‘ -/) 


which I afterwards sold to Gen. Logan; then I bought that (Indi- 
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A. 
Q. 
A. 
(). 
A. 


cating.) 
Q. Then you bought on the southwest corner of the West 
Park ? 
Yes, sir. 
Did you subdivide that ? 
Yes, sir. 
Have you had other dealings ? 
I have had several others. | bought this in here (indicating) ; 


right here it would be, you know. 


(). 
A. 
Q. 
A. 
Q. 
A. 
(). 


Have you made subdivisions yourself? 
Yes, sir. 

And sold out those: subdivisions ? 
Yes, sir. 


Since what dates—about when ? 


Sinee I sold it? 
No; about when you bought, I mean, and subdivided; when 


were vou doing that kind of work ? 


A. 


Well, the largest purchase I made, the next to the largest, was 


all in 1868. I vention Pittner’s subdivision. 


Q. 


. How many acres were there in ‘that? 

a 
160. . 
Where was that? 
. The southwest of 27th. 
That 1s just a little south and a little east of the present park ? 
. Yes, sir: a little southwest. 
And how many acres did vou have over on the southw est cor- 


—, 
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A. I had 20. 

Q. Did you subdivide that? 

A. It was subdivided for Baldwich, and I just sold it as it was 

subdivided. 
157 | Q. I thought that was Thomason’s subdivision ? 
A. This is here. 

Q. I mean there? 

A. Oh, I beg your pardon; I bought that and subdivided it—yes, 
sir—and sold it out. 

Q. How many acres did you sell in that hg extrac in that portion 
of which vou say you sold to Gen. Logan ? 

A. Five acres. 

Q. When did vou sell that to Gen. Logan ? 

A. I sold that about, [ would say, 1870. 

Q. Can you give us the time in 1870? 

A. I ean remember very well, because it was the year the German 
war Was going on, and in that year I went to California. It was 
undoubtedly 1870, as the record shows. 

Q. What part of the year? 

A. I would say about September, just after I returned from Cali- 

fornia. 
~The Court: How close is that ? 

A. It is block 9. 

Mr. Futter: On the boulevard ? 

Mr. Thompson: No: it is not on the boulevard. 

The Witness: Oh, no; you could not get anything there. 

The Court: To what extent had this property been enhanced in 

value, if at all, by the establishment of the park ? 

The Witness: Well, that is a very hard question to answer, 
Judge. 

The Court: Had it been appreciated ? 

A. Well, I would not sav it had been greatly appreciated 
158 by the park system. » It had been greatly ‘appreciated by the 
times. Everything was very speculative here then and prop- 

erty was saleable in 1870. 

Q. Do you think at that time this property had been materially 
enhanced in value by the park ? 

A. It might a little; not very materially. 

The Court: Well, I will give you the benefit-of it to goon the 
record fairly by. 


Excluded. Exception by plaintiff. 
Q. At what price did you sell that block to Gen. Logan? 


Objected to. Sustained. Exception. 


Q. Are vou familiar with the location of the east division of the 
South Park ? 

A. Of the east South Park do you mean ? 

. Yes, sir. 

A. Yes,sir; I am. 
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Q. The portion that lies along the lake shore and runs out to 

Stony Island avenue? 

A. Iam. 

Q. What was tie condition in August, 1870, of real estate with 
reference to property lying in that general vicinity? I don’t mean 
immediately fronting on the park, but I mean generally around in 
the village of Hyde Park and south and west of this property. 

A. It was very high, very easily sought for, ad any one that had 
any property there ‘could sell it very readily, as almost any reel 

estate gentleman could tell you in Chicago. 
159 ¢). Was there : any real estate auction sale going on at that 
time ? 

A. I could not say about that. But you could hardly buy prop- 
erty unless you sold it at a profit. 

Q. Now, I will ask you whether property appreciated; the park 
act was passed in Fe bruary, 1869. Now, I will ask you, say, taking 
a month or two after that fact, the park act had passed, and after it 
was known where it was to be located, or supposed it was known, 
did property in that neighborhood advance between that time and 
the summer of 1870? 

A. Immediately after the passage of the park bill we found a 
great many of us well caught. We had all anticipated quite an ad- 
vance and purchases, and after that came—after the park act had 

_ passed—we did not find so many purchasers as we anticipated. 

(. Now, where was it that this general increase took effect ; when 
was it made? 

A. Well, it came along gradually. Say about the latter part of— 
well it commenced, say, in the latter part of 1869 and 1870, then 
things began to rest again. 

(. And until what time did they continue to rise rapidly ? 

A. They continued to rise rapidly and did not stop until 1873, 

except a little lulls right after the fire. 
160 Q. What, in your judgment, was the percentage of the rise 
from, say, May, 1869, up to August, 1870; that is, a year and 
three months? 

A. That is a very hard question to answer. It depends upon 
where it is, you know. 

Q. I mean in this location, right by this, along Stony Island ave- 
nue and around this park. 

A. Well, that is very hard. It is a general question, and very 
hard. For instance, 1] was there buying for myself; I bought as low 
as I could and sold as high as [ could. 

Q. Well, was there much appreciation or little appreciation from 
May 1869, to August, 1870? 

A. Y es; there was some appreciation, but it wasn t so very material 
around the South Park as it was ever ywhere over the county. 

Q. Lam not meaning with reference to park benefits; I mean for 
any reason was there an appreciation ? 

A. Well, there was certainly a great appreciation. That is very 
true. I went along gradually; that is, [ say it was not so much in- 
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creased by the park as by the general speculation all over the 
country in 1870, for instance. 


Objected to. 


Q. Mr. Thomason, I wish, if you can, you would make up your 
mind as to the increase, if you can recall anything—anything, any 
purchase and sales—anything to give you the idea from, say, 
161 May, about May, 1869, to Ausust, 1870. You need r at state 
what it is. 
A. I eannot now. In this sheet time I cannot. 
Q. What, in your judgment, was the fair value of that property in 
question in August, 1870, with the rignt in the owner to use it as he 
might see fit, or to subdivide it and sell it? 


Objected to. 


The Court: That being his property he had an opportunity to do 
as he pleased with it. What was it worth ? 


Q. Did you hear the judge’s question? If that was the owner’s 
property delivered to him to do what he chose with it, what was its 
fair market value, if it had a market value, under ‘such circum- 
stances on the 27th day of August, 1870? 


Objected to. Overruled. Exception. 


A. I would consider the west 80 acres worth four thousand five 
hundred dollars an acre; forty-five hundred dollars an acre at least. 
I would consider it cheap at that. 

The Court: How much an acre? 

A. Forty-five hundred dollars an acre, sir; cheap at that. 

Q. What, in your judgment, at the same time, and on the same 
conditions, would have been the fair cash value, market value, of 
the piece fronting the lake that is in question in this suit, the 34 
acres ? : : : 
A. I would consider that cheap at five thousand dollars an 
162 ~—sacre, considering the riparian rights and the advantages that 

it has. 


Cross-examination by Mr. GREEN: 


Q. Mr. Thomason, when did you start in the real estate busi- 
ness ? 

A. I started, sir, in 1870; got a license to make sales. 

Q. Peddle real estate ? 

A. Peddle real estate. 

Q. In 1870? 

A. Yes, sir. 

Q: Just the year that we are directing your attention to ? 

A. Just about the vear. 

Q. About what time in the year did you start your career as a 
real estate agent ° ? 

A. I don’t know; I got a license in the United States court, down 
in the old building, I remember well. I remember I made a sale, 
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Q. When ? 


A. IT can’t tell you when; about in 1870. Tresigned in the army 


in 1870. That is the reason I know it was in 1870, and before I re- 
signed from the army I got a license from the Government as agent. 


1¢ 


(). As dealer ? 
A. As agent. Previously I had dealt in real estate. 
Q. When were vou last on this 80? 
A. I was there the last summer. 
(Q. When were vou first upon this west 80? 
3 A. I used to go down frequently from the old Tremont 
louse down to South Chicago station, as it was then called, 


or Calumet, time and time again, on Sundays, and also on other 


di: 


ivs, to see property, before IT ever bought property ; I used to go 


down there very often gunning. 


Q. Now, if you will answer my question, perhaps we will get 


along. My question was, when were you first upon this west 80? 


A. Well, that is a thing I can’t tell ? 
(). Were you ever on it? 
A. Yes, sir. 
Q. You don’t know when it was? 
A. I came here in 1857 
(. Were you on that west 80 in the year 1870? 
A. That 80—yes, sir. I haven’t the shghtest doubt about it. 
(). When in 1870? 
NX. [I could not tell that, what month. 
Q. What is the character of that west 80? 
A. The character of that is slightly undulating. 
Q. By “undulating” you mean ridge and marsh? 
A. No,sir; nomarsh about it. Not near as bad as South Chicago 
to day. 
Q. Well, was there any low land in the 80? 
A. Yes; some low land. 
Q. How much? 
A. Well, I could not tell you that. 
Q. About how much ? 


164 A. Oh, I could not tell you that. 


Q. So, in forming vour estimate, vou did not take that into 


consideration at all ? 


A. Oh, I have lost a great deal of money by neglecting these low 


lands. If I had bought where the location justified it, and not taken 
into consideration that it was low land, I would have made a great 
deal of money buying it. 


Q. Well, low land was worth just as much as high land in 1870? 
A. I will answer it as I said before, and add not to every person ; 


some persons insisted on going to see it. } 
’ ‘ ‘ % 
The Court: But he means on the market. Were they worth as «. 


much in the market as dry land? 


A. Generally, they were not; no, sir; but it depends all entirely 


upon locality in lands. 


Q. Let me ask you another question. In that locality, in 1870, 
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were lots just as saleable, and for just the same price, that were under 
water as though they were above water? 
A. Well, no; they were not. 
Q. If you could get people to buy lands without looking at them, 
you could sell them land without looking at them. 
A. If the localities were all right. 
Q. But if they went and saw it, and they saw they were going to 
buy a frog pond, then you could not get as much for a frog pond 
and dry land? 
165 A. That depends upon what the people wanted to buy the 
land there for. ee 
Q. Who were the people who wanted to buy land there, specu- 
lators ” 
A. They were men that made fortunes there. 
@. Well, some of them lost ? 
A. Well, some of them didn’t sell at the right time, same as I did. 
Q. T here was a peculiar speculation in 1870? 
A. Yes, sir; from 1868 to 1873. 


Mr. Swett: I object to Mr. Storrs making running notes on the 
case in the hearing of the jury. 


Q. Now, in what part of 1868 did that speculation commence in 
1868 ? 

A. Oh, it commenced ; I took notice of it specially in 1868. 

Q. Well, about when did you commence to take notice of it? 

A. When I made my big profits; I made over $40,000 on one 
piece. 

Mr. GREEN: No matter about the profits. 


Q. I want nothing beyond the time. What time in 1868 did you 
notice this remarkable speculation setting in ? 
A. Well, in October, 1868, I bought Pitkins’ subdivision. 
Q. Then you commenced to notice it then ? 
Yes, sir; low-down land. 
Q. Half of it under water ? 
Half of it under water to-day. 
~ Q. Now, Mr. Thomason, do I understand you to say there 
was no serious difference in price between January, 1869, and 
August, 1870, of land in the vicinity of the park? 
January, 1869? 
Q. Correct. 
. Oh, yes; [say there was; there might have been a little. 
(ention read to witness.) 


Q. You can answer that yes or no. 

A. That is very hard to do. 

(Question read to witness.) 

A. Immediately after? 

Q. Wait a moment. I insist upon an answer. Do you mean to 
sav that between 1869 and August, 1870, there was no appreciable 
difference in the price of lands in the vicinity of the park ? 
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A. Do you say I meant to say so? 
Q. Yes, sir. 
A. I say that’ there was, not only near the ‘park, but about the 

whole county. 

The Court: He didn’t ask you about the county. 
Q. There was a large difference in price between January, 1869, 

and August, 1870? 

A. I didn’t say “ large.” 

@. How much? 

A. That I eannot tell. 

(. Was there ten per cent. ? 

A. Oh, I suppose there was more than that. 
(. Was there 20 per cent. ? 

A. I cannot answer that precisely. 

(). Mr. Thomason, don’t you know the land in the vicinity of 

South Park, between January, 1869, and May, 1869, increased 

167 =: 100 per cent. in value ? 


Mr. THompson : That is the January prior to the park act ?— 
The Witness: Yes: that is the trouble, you see. 


(). Never mind what Mr. Thompson says. 


The Witness: Well, the point is this that I want to make 


(). I don’t want you to make a point. i will make the points. 


Don’t you know of lands that were sold in the vicinity of the South 
Parks that increased in value between January, 1809, and May, 
1869, 100 per cent. ? 

A. I don’t remember that. 

Q. You don’t remember that ? 

A. No, sir; I don’t remember that. 

Q. You don't remember that? 

A. No, sir; I don’t remember that. 

(). Now, was this west 80 — that we have under consideration 
here available for residence purposes in August, 1870? 

A. This is Robertson’s right here, isn’t it ? 

rg That is the land there. (Indicating.) 

. I would say in answer to that question, yes, provided a part of 
it, you know—w hat part I cannot say—and also if they had a station 
near by, as they have now. : 

(). You mean the part that was available for residence was the 
high part ? 

A. Yes, sir. | 

(. Was the low part available for residence ? 

A. It might be done? 

(). Was it in its then condition ? 
168 A. Well, it might have been done if there was any low; it 
might have been “drained very easily. 
(). How * ? 
A. Down to about this direction. 


How ? 
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A. Down in this direction. 
Q. You wouldn’t drain toward the lake? 
A. That depends—it might be this was higher towards the lake. 
Q. Do you know how much higher towards the lake the low land 
was in that 80? 
A. No; I don’t know; I could not answer that. 
Q. Don't you know all drainage is towards Lake Michigan ? 
| A. Now? 
4 Q. Yes, sir; and wasn’t it then? 

A. I don’t know. They taxed me like everything down here for 
ditches. I don’t know whether they dug any atall. You will have 
to ask Mr. Waite about that. 

Q. If you sold that in 1870, for what purpose would you sell it? 

3 A. That is a question for the man that bought it. 
: Q. It wouldn’t be sold for actual residence ? 
A. We never discussed it. We saw Chicago here grown from a little 
basis, and we thought—we don’t know what to think. 
Q. So you thought you would sell land; not knowing what to 
think, you sold it? , 
A. Well, Gen. Logan came along and bought it. 
169 Q. Now, this shore piece that you have spoken of, do you 
know how much of that was under water in 1870? 
A. I do not. 
Q. Was that available for residence purposes ? 
A. Oh, I imagine not. 
Q. The great value then that that had, gave it five thousand dol- 
lars an acre, was on account of these riparian rights ? 
. Not entirely, by any manner of means. 
Q. How much was riparian rights and how much was the water 
lot ? 
A. Oh, you will have to answer that yourself. I could not answer 
that. ; 


You could not answer that ? 

. No, sir. 

. Well, you speak of riparian rights as of great value ? 

Well, it had a great value. 

. Give it in dollars and cents. 

. I could not do that. 

. Well, what do you mean by “riparian rights” ? 

: Well, that is a question you lawyers have not decided. 

. Do you know? 

. Well, I tried to know. 

. Have you found out? 

Well, I understand that which you can use to dike. 

. How does it become filling ? 

Yes, as you wish. You can get all the sand you like. 
Q. By dredging it on the beach ? 

170 A. By dredging it out or on the beach, and then after 
awhile it would come in again and fill up the holes you dug. 

. You mean to say that the riparian right consisted in the right 
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to dig holes in sand and then the waves would fly in and fill it up 
again ? 

A. That is one small feature. 

Q. Well, give me now a large one. That'ts a small feature, you 
say; give me a large one. 

A. Oh, vou do that. 

Q. I want you to. You are representing a price to a customer 
here, we will say. Now, what would you tell him those valuable 
riparian rights consisted of ? . 

A. I would say, Go farther up 

Q. No, sir. I ask you what you would tell him these valuable 
riparian rights were ? | 

A. That is what I am trving to tell vou. Go up there where 
property is a little higher and it is worth so much, and come a little 
lower down, and although it is low down it is worth something. 

(). And that is the way, when a man asked vou what he was pay- 
Ing $5,000 an acre for for riparian rights, vou would answer him ? 

A. Well, that is the way it comes up at present moment to my 
mind. 

(. Ilow would you have done it in 1870? 

A. That is too far back. 

Q. That is, you don’t know what gave it its high basis in 

1870? | 
171 A. Along on the lake shore there from South Chicago to 
Chicago everything was very high. 


Mr. GREEN: I object to that. I want to know of what these ripa- 
rian rights consisted in? 


A. Well, they consisted in what you could use it for. 

Q. Well, what was it ? 

A. You could use it for, as I say, for getting sand on, and you see 
this has half a mile boundary on the lake shore over 

Q. All right. Tell us where the money come in. You were dig- 
ging holes in the sand, what else ? 

A. Well, suppose you were going to have a dock from 22nd street 
down to South Chicago, isn’t halfa mile of frontage worth some- 
thing on the lake? | : 

(. Do you ask me ? 

A. Tam asking vou. 

Q. It isn’t worth a cent. {[t will cost more to protect it than it is 
worth. Now, I want to know what vou would say in 1870? 

A. I didn’t try to sell any in 1870. T will say this, that we could 
not buy any property on the lake shore in 1870; it was so high. 

Q. You don’t mean the property was so high, the prices were so 
high. 

A. Yes, sir. 

(). What improvements were there in that neighborhood in 

1870? 
172 A. Oh, very little to speak of. 
(Q. Were there any houses on this tract of land itself that 
we were considering the value of ? 
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A. There was an old house in there somewhere. I will not be 
positive whether it was on this tract or not. 

Q. This was all on that tract ? 

A. Yes, si . 

Q. W “eben RS was the house, in the water or on the highland ? 

A. Right on the high land. It was [a] very pretty little lot, and 
it strikes me it was on that. 

QQ. How about the shore piece; were there any houses on the shore 
piece ? 

A. No; oh, no; you know that. 

Q. Were there any houses on the opposite Stony Island avenue 
from 63rd to 59th street ? 

A. I don’t remember. By the way, Mr. Storrs, don’t you remember 
Fitche’s house down here ? 

Q. That don’t matter. 

A. Of course it don’t; it would hurt your side. 

(. How would you eo to work to build a house on the shore site ? 

A. I would first protect it from the waves, and then T would build 


-a house. I don’t think I would select it for a homestead, but I will 


tell what I would select it for—for speculation. 


173 WEDNEsDAY, Dec. 4, ’84—2 p. m. 


W. K. Nixon was then called as a witness on behalf of the plain- 
tiff, [and] being first duly sworn, testified as follows 


Direct examination by R. S. THompson 


Q. State your name, please. 
Wilson K. Nixon. 

") What’s vour business, Mr. Nixon ? 

A. Iam a real estate dealer and agent. 

Q. How long have you been a real estate dealer in this country ? 

A. Ever since I came—twenty-one years ago. I bought property 
the vear before I came, twenty -two years ago. 

Q. What do you mean by the term ‘ “dealer,” as distinguished from 
the term “agent,” 1f you make ¢ any distinction ? 

A. An agent is one who acts for others—buys and sells on com- 
mission or otherwise for other parties—and a dealer isone who may 
do that or may buy and sell for himself. 

(. Were you a real estate dealer here in 1870? 

A. I was. 

Q. To what extent were vou engaged in dealing in real 
174. estate here in 1870? How much property did you own in 
this country at that time? 
I owned 

Q. In value, ] mean; in round numbers ? 

A. Well, a million dollars—about a million dollars—rather more 
than that, I think. 

(Q). Did you have in 1870 a knowledge of values-in Hyde Park,in 
the vicinity of the locations of the East Park, as now located ; the 
East Park of the South Park? 
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a ee camry st 


86 SUSIE M. KERR ET AL. VS. 


A. I had a general knowledge of values in that neighborhood. 

Q. Do you remember the occasion of the passage of what is 
known as the South Park act? 

A. I remember its passage. 

Q. Passed in February, 1869, and vatendiiell to a vote of the peo- 
ple in March, 1869—March 23, 1869. Do you remember that ? 

A. I remember that—that i is, ! remember it was early in the pear, 
but I don’t remember the exact month. 

Q. I will ask you what effect was produced prior to the passage of 
the act by the park act agitation upon real estate in Hyde Park? 

A. I think it advanced values in that neighborhood—ad vanced 
them very largely. 

(Q). Was the advance that was caused by the park act made prior 
to the time of its ratification by the people and passage of act or 
afterwards ? 


175 Counsel for defendant objected to the question as being 

leading; which objection was overruled by the court, to 
which ruling of the court counsel for defendant then and there took 
exceptions. 


A. I think that a verv large portion of the im,»rovement was 
previous to the location, the exact location of the park. There was, 
of course, When the location was made, it had an effect in adcition 
—a great effect upon the property directly abutting. 

(). Directly in front of it? ) 

A. Directly in front of it, but a great advance in ali property in 
that ne ‘ighborhood Was prior to the “location of the land. 

Q. Prior to the passage of the act? 

A. Yes, sir. 

Q. Was there any sudden advance excepting with property ad- 
joining and immediately fronting upon the line of the park, as de- 
scribed by the park act at the time of its passage ? 


Counsel for defendant objected to the question. 


Mr. GREEN: It strikes me that the proper way or the proper form 
of all questions of this character is to ask the witness what was the 
effect upon such and such property, caused by such and such cir- 
cumstances. 

The Court: Yes, that’s the way. 

Mr. Thompson: What was the effect produced by the absolute 

passage of the act from what had taken place just prior to its 

176 passage on property that did not front upon the park itself? 

A. I think there was very little; no very sudden effect 
produced by the passage. 

Q. As to whether property stood still, reeeded, or advanced—what 
took place from the time of the passage of the act up to August, 1870? 

Mr. Storrs: Q. What property ? 

Mr. TuHompson: The property in that neighborhood. 

The Witness: You mean from March, 1869, to August, 1870 ? 

A. Yes; the advance was very large, very marked. 
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Q. And did that continue ? 

A. I think it was chiefly discounted by August after that, with 
the increased population and wealth of the city and business ; ‘there 
was a continued increase up to the time of the passage. 

Q. In 1873? 

A. 1873. 

Q. September, 1873 ? 

A. Yes, sir; September, 1873. 

Q. I will ask you, Mr. Nixon, whether you had any matter which 
caused you to verify in any way your opinion of values of lands 
lying within this east park about that time? 

Mr. Futter: About what time? 

Mr. ‘T'Hompson : 1870. 

Mr. Futter: You mean before or after August ? 

Mr. THompson: I mean whether there was any matter caused him 

to investigate, and what effect that investigation had upon 
177 —sihhis general ideas of value of this particular | piece of property 
in this particular part ? 

A. . had about a year later, 1871. 

Q. What was the occasion ? 


Mr. GREEN: Q. What time in 1871? 
Mr. THompson: It is an investigation of the value of land in the 


park itself. 


The Court: Q. A year later? 

Mr. THompson: He made an investigation a year after August, 
and that investigation would certainly extend to its values in 1870. 
Now, what I am trying to get at is whether there was anything 
which caused his attention—its a long time ago; we all of us forget 
a great many things in fourteen years. Now,in 1871 he commenced 
an investigation of a particular matter for a particular purpose, right 
in this park, and what I want to know is whether that investigation 
affected, confirmed, removed, or changed his ideas of value in 1870 ? 


Q. I will ask you, did your investigation run back from 1870? 
A. It did. | 


The Court: Let him answer the question. 


Q. Don’t name your values in 1871, but just state what you did 
in 1871 which caused you to make this investigation, which you say 
covered to his property. 


Counsel for defendant objected to the question as not competent, 
which objection was sustained by the court. 


178 Mr. THompson: I will ask you whether this examination 
you made was in regard to land lying within the limits of 
the proposed park ? 
A. It was 
Q. And within the limits of this East Park ? 
A. It was. 
Q. What land was it with reference to? Just show us. 
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A. It was with reference to land lying about immediately south 
of this east piece and running north, and abutting on 67th street, 
and running half way to there (indicating on the map). 

The Court: Now, you want to show that he did something a year 
later. | 
Mr. TuHompson: I don’t in this instance ask him to name any 
price, or name anything except for what purpose he made the ex- 
amination. 

Mr. Storrs: I object to it for two reasons. If he proves what he 
did do a vear afterwards that don’t tend to show what the land was 
worth a year before, and if he proves what he did a vear afterwards, 
it don’t make his judgment any more correct of the value of the land 
a vear before. 

The Courr: You may state the purpose for which you made this 
examination, 

Mr. THompson: Don’t give any figures, but Just state the purpose 

for which vou made the examin: ition. 
179 A. It wasfor the purpose of making a loan on that property. 
Q. To what extent did you make the examination ? 

A. I looked up all the sales that I could find for the previous 
year within a mile of that park. 

(Q). Of that particular piece of property ? 

A. Of that particular piece of property. 

Q. Have vou any idea of how many sales you investigated— 
about how many ? 

Counsel for defendant objected to the question as the sales were 
outside the limit. 

Q. Do you remember generally about how many sales you inves- 
tigated ? 

Counsel for defendant objected, whieh objection was sustained by 
the court; to which ruling of the court counsel for the plaintiff then 
and there excepted. 

Q. Did your investigation include property lying within the limit 
of the park? 

A. It did. 

The Court: Park property ? 

Mr. THompson: Right in the park; land bought and sold after 
the park was made, to a very limited extent. 

The Court: Now, we ask you you if vou knew of sales within 
the limits ? 

A. 1 did, some. 

Q. At what time? 

A. In 1870, by 

Mr. Storrs: Q. In what park ? 
180 A. In that park that I was looking at. 
Q. In East Park ? 

A. The East Park—all in the East Park. 

Q. How did you derive your knowledge of such sales—the prices 
for which they sold ? 
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Ge 

4 A. I derived my knowledge from the recorded sales and published 

sales. 

, ngs 3 : : 
: i Q. So that is all the knowledge you have on the subject ? 

t A. On those sales it 1s; yes, sir. 

4 Counsel for defendant objected to testimony. 

i Mr. THompson: I don’t ask for a single sale; I want to know 

} whether he investigated, and he said he did; then I asked him 


about how many sales, and your honor said you would exclude his 
investigating of sales. 

The Court: No; I said as to outside sales. 

Mr. THompson: [ want simply to know the extent of your exam- 
ination. About. how many sales did youexamine? I want to know 
the reach of your examination—the extent of it. 

Mr. FuLLErR: That is a curious way to get at supposititious sales 
before a jury. 

Mr. Swerr: How does it affect this testimony? He says, for in- 
stance, that I went to the publication and found one hundred sales, 
and they were so. distributed around that from those sales I made up 
the value of this particular piece of property. Don’t that show it 

was careful ? 
181 Mr. 'THoMpson: How many sales at the time of that inves- 
tion did you examine ? 

Counsel for defendant objected to the question; which objection 
was overruled by the court; to which ruling of the court counsel 
for defendant then and there excepted. 


A. Between one hundred and forty and one hundred and fifty. 

Q. Were those sales all outside of the park or a portion of them 
inside ? | 

A. There was a portion of them inside. 

QQ. What, in vour judgment, was the fair cash value of the 80 acres 
in question in this suit with reference to land which was outside of 
it, lving between 59th street and 69th street, and fronting on Stony 
Island avenue ? 


Mr. Srorrs :' That is a palpable violation of the rules. 

The Court: I must say you are trenching on the rule. I have 
distinctly held here that [ don’t think you are entitled to evidence 
on sales outside of this property. Now, you have a perfect right to 
bring this witness in, to let the jury understand that he had become 
familiar with the general situation down there, and that he was en- 
gaged in the real estate business, and all that, but you come in and 
ask him if he knew of particular sales outside and fronting on this 
particular property ; then you follow it with another question, “ Now, 

in your Judgment, what is this property worth?” In fact 
182. = vou are asking him to institute a comparison between the 
sales of this property and that abutting property. 

Mr. THompson: I will ask this further question: Did you base, 
and are you basing, or do you base your judgment of the value of 
the property in question in this suit upon the value of property 
having a frontage upon the park ? 
va 12—1142 
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A. I do not. 
Mr. ‘THompson: I simply wanted to show your honor that this 


opinion not only of probable sales on property outside of the park, 
but he examined sales both in the park and the property lying out- 
side of the park, but property having a frontage on it. 

The Court: Answer the question. 

A. I think that was thoroughly worth five tuousand dollars an 
acre. 

(). You mean in 1870? 

A. In 1570. : 

Mr. THompson: Now, I will ask you what, in your juc ment, was 
the thirty-four acres having this frontage down oii the lake of over 
half a mile, that has been deseribed in this case, worth in cash in 
August, 1870? 

A. From six thousand to sixty-five hundred an acre. 

(J. For the purpose of saving the question [ will ask thi. fur’ cer 

question: “ Did you make a loan there at that time ?” 


183 Mr. Futter: At what time ? 
Mr. THompson: At the time of this investigatien which you 
made. 


Counsel for defendant objected to the question, which objection 
was sustained by the court. 

Mr. Thompson: T want to prove the amount which he loaned and 
the fact that he did absolutely pay the money on that loan on that 
piece of property Iving south and adjoining and inside the park 
limits. © 

Counsel for defendant objected to his showing that, which objec- 


for the plaintiff then and there excepted. 


Cross-examination by A. W. GREEN : 


(2. When did you commence to deal in real estate in this country ? 
A. I made my first purchase in 1562. 
Q. When did you commence to deal in real estate in the town of 


Hyde Park? 


of 1865. 

Q. When did you make your first purchase of property in the 
town of Hyde Park? 

A. I think it was in 1869. 

Q. What part of 1869? 

A. In, I think, the fall of 1869, as near as I can remember. 

Q. Where was that property ” 
1s4 A. That was about 62nd street, and lying, I should say, a 
couple of blocks west of the park of Stony Island avenue. 

Q. That is, it Was property two blocks west of the 80 acres in ques- 
tion ? 
A. Of that; yes, sir. 


witness made such an examination as qualified him to give an 


tion Was sustained by the court, to which ruling ¢f the court counsel 


A. I commenced looking at property there in 1865; the sum_ner 
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Q. Do you remeusber what section it was in? 
A. I do not, sir; it was a small purchase. 
Q. How large ? 
A. It was, I think, about a third of an acre. 
Q. From whom did you purchase it ? 
\. I forget. 
Q. What was the next purchase that you made in Hyde Park? 
A. I never purchased anything else in Hyde Park. 
(). You never were the owner > of any land in the town of Hyde 
Park but this third of an acre west of the tract in question ? 
A. That is all, sir. 
Q. And that one-third of an acre you don’t exactly know where it 
was, nor from whom you purchased it ? 
A. I forgot; it was a small transaction and it escaped me. 
Q. Is your opinion of the value of this v est 80 acres based at all 


upon that purchase ? 

A. No, sir; not at all. 

Q. Did you buy or sell for any other persor any proper tv in the 
village of Hyde Park in the year 1869 ? 

A. I did 1..t. 
185 Q. Did you buy or sell for any other person any p.operty 
in the village of Hyd~ Park, in 1870, prior to August 27ta? 

A. I did not. 

Q. Did you buy o1 sel for any other person any property in the 
tr yn of Hyde Park in 1370, subsequent to the 27th of August, 1870? 

A. ~ did not. 

Q. ‘then all the information upon woich yuu base your opinion 
of this west 80 acres and of the shore piece is derived from informa- 
tion that you got subsequent to 1870, is it not? 

A. No. 

Q. Upon what information, what class of information, obtained 
by you prior to the first of January, 1871, did you base your opinion 
of the value of this property fron the 27th of August, 1870? 

A. The first information that I lated for or got was in the sum- 
mer of 1865, when I went ‘here with friends with the intention of 


buying a place to live. 

Q. W hereabouts was that? 

A. That «vas in the neighborhood of 62nd street, near where I 
afterwards got that small lot. 

Q. Do you consider the information you then derived throws 
much light upon the value of this 80 acres of land on the 27th of 
August, 1871? 

A. That is the first time I investigated prices. 

Q. I will ask vou if the information you then gained was 
186 all the information you had to throw any light on the value 
of this west 80 acres? 

A. O, no; not at all. 

Q. Give us any other information. 

A. I can’t give you anything definitely, except that in 1870 I was 
frequently over the property in that town, and friends who lived 
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there were anxious I should buy, and I was offered property there 
frequently. 3 

Q. Now, just tell us any piece of property there that was offered 
to you in 1870. 

A. I don’t know that any was. 

(J. Give us any piece of property that was offered to you in 1869. 

A. I don’t remember. 

Q. Then your opinion of the value is not based upon any recol- 
lection of any offers made to you in 1869 or 1870, is it? 

A. I don’t remember whether it is based, or whether these prices 
were offered me in 1868, 1869, or 1870. 

Q. Can you give us any piece of property that was offered to you | 
for purchase in 1868, 1869, or 1870 within half a mile of the 80 acres 
in question ? : 

A. I could not describe a piece, but I was shown property within 
less than that. 

(. Give us one piece. 

A. I could not describe it. 

Q. Tell us where it was. 

A. Property about the neighborhood where I was speaking of. 

Q. Where was it? 
187 A. Two or three blocks west of Stony Island avenue, in the 
neighborhood of 62nd and 63rd streets. 

Q. Who offered you any for sale there? 

A. A Mr. Fassett, who lived there. 

Q. Where did Mr. Fassett live ? 

He lived—I could not give the number of his house; but we 
left the 57th-street station and went a little southwest, I should say, 
probably, two or three blocks; I do not know the name of the cross- 
streets, but I know it was about 62nd and 63rd streets. 


(). What street did he live on? 

A. I could not tell you that. ! 
(. You don’t know the name of the street he lived on? j 
A. No, sir. -§ 
Q. And you don’t recollect of any piece of property that was i 
offered you ‘for sale ? a 
A. I recollect how it looked and how near the station. . 
Q. That was offered you for sale? .§ 

A. Yes, sir. : 
Q). How large a tract was it ? i 
: 


A. O, two or three pieces of four or five acres. 
Q. How long ago was this? 
A. Along in 1870. 
Q. Was this Mr. Fassett a photographer ? 
A. He was. 
Q. You say he lived south of Fifty-seventh street ? | 
A. No,sir; I said he took me to the house there and showed 
188 mesome property In the neighborhood ; I think that is his 
own house, and he told me he lived there : just bought there. 
Q. I asked where he lived then ? ; 
A. I don’t know positively. 
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‘Q. Did he own this property ? 
A. No, sir. 
Q. Then he simply took you to look at two or three | apne of 


property, and he told you it could be bought at such an 
price ? 

A. Yes, sir. 

Q. And from that you made up your mind as to the value of this 
80 acres in question ? 

A. No, sir. 

Q. Then give us something else from what you made up your 
mind as to the value of this SO acres? 

A. I said there were several pieces of property over there I was 
talking about. 

Q). Tell us some other time that property was offered to you, and 
where it was ? | 

A. O, probably in all a half a dozen times between 1865 and 1870. 

Q. You told us what Fassett offered, now give us something else? 

A. I can’t describe the property. 

(). Who offered it to you? 

A. He offered it to me. 

Q. Was it always Fassett-? 

A. Yes, sir. 

Q. Did he own aiything else? 
189 A. He owned a house and, I think, two acres there that he 
wished to sell me, but I did not look at it. 

(). Where was that ? 

A. I didn’t look at it. 

(). Was there anything else; was there any other information 
you acquired prior to the first of January, 1871? 

A. No. 

Q. Then to this information that vou have detailed, or to these 
things you have detailed, you have added the information that you 
derived in 1871? 

A. I have. 

Q. And that information, I understand you, to be information 
which was derived from the records and from the public reports of 
sales? 

A. Yes, sir. 

Q. Now, vou can fix the time when the first offer was made to 
you of anv Hyde Park property. 

A. I said in 1868. 

Q. I mean subsequent to that. 

A. No; I could not. 

(. Now, do you know when the park bill was introduced in the 
Legisl: ature ? i 

A. I don't. 

Q. Do you know who framed that bill? 

A. I have heard, but I don’t remember. 

Q. You say that pri r to the passage of that bill there had been a 
Jarge advance in prices in that neighborhood at that time ? 

A. I do. | 
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190 , Q. And you say that with the knowledge that you have 
gained you can tell the cause of that advance? 

A. Unquestionably. 

Q. What piece of property did you know that had advanced ? 

A. I can’t give you a description of them, but I know of several 
pieces that were sold over and over again. 

Q. You can’t describe any of them ? 

A. No, sir; I can't. 

Q. You don’t know any of them ? 

A. I should have to refer to my memorandum to find out. 

Q. What memorandum ? 

A. O, special figures I made at the time I noted these 140 odd 


Q. Those were sales you saw in the newspaper ? 

A.. Yes, sir. 

(). That is all the information you had of those sales ? 

A. No, sir; not in the newspapers. 

Q. And in the records? 

A. And in the records; yes, sir. 

Q. And that was all the information you had of them ? 

A. Yes, sir. 

Q. And from thus seeing these sales you judged there had been 
an agitation of the Hyde Pork scheme ? 

A. That is all. | 

Q. And still vou don’t know the limits of the park that they fixed 

by the bill? | 
19] A. I knew from the time the subject was agitated until the 
park was located, for the period of two or three years. 

Q. Two or three years * 

A. Yes, sir; not from he first agitation, but from the time it was 
first definitely talked about. 

(). When was it first definitely talked about ? 

A. I should say in about 1868 was the first I heard it definitely 
talked about. 

Q. That is the first you ever heard of the park scheme was in 
1868, was it? 

A. No, sir; not the first I heard of it, but the first I heard of its 
being definitely talked of in such and such a place. 

Q. Then in 1868 was the first vou heard what neighborhood it 
would be in? 

A. About the place it is in now. 

Q. What part of 1868 did you hear it? 

A. I could not tell. 

Q. Was there any increase in the value before that on account of 
the park scheme? | 

A. Not that Iam aware of. I never examined back further than 
the beginning of 1869. 

Q. You say in 1868 you learned that there was to be a park put 
in that neighborhood, and that there was an agitation with refer- 
ence to where it was to be located ? 

A. I heard it talked of. 
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Q. And that following that agitation you say there was a large 


4 increase in the value of property in that vicinity? 
| 192 A. Well, from the beginning of 1869 until the location in 
) 1870, in August, 1870, to the passage of the park act? 
| Q. When was that? 
A. That was the first I remember in August, 1870. 
Q. That is your recollection that the park act was penne) in isv0— 


: think a moment? 
P A. No; my recollection is it was passed early in 1869. 

A. What time in 1869? 

A. It was stated here, I think, in March. I stated in my direct 
examination that I remembered it was early in 1869, but I did not 
remember the month. 

Q. Was that in 1868 the project was to have a park put at the 
place that the present park is located? | 

A. That is mv recollection. 

Q. And it is your recollection that following that there was a large 
rise in the value of land in the vicinity of the park ? 

A. I never looked back specially to sales in that neighborhood, or 
go back further than the early part of 1869. 

Q. Early part of 1869? 

A. Yes, sir. 

Q. Then from that time until the early part of 1870 lands in- 
creased in that neighborhood in value? : 

A. Until August, 1870, they increased very largely. 

Q. What part of 1868 do you say vou first heard of this park 

here? 
193 A. I said I did not remember, but it strikes me it was in 
1868 ; that is my recollection of it; 1t was some time before 
the beginning of 1869. 
Q. You looked back in vour estimate about how far? 
. About February and March, 1869. 
February and March, 1869? 
. Aboui that time. | 
Then vou know nothing of values prior to March, 1869 ? 
Only the general line of sales that were reported that year all 
these 65th street, and along through there. 

Q. Upon what do you base your opinion that from 1868 to the 
first part of 1869 property there increased in value ? 

A. From 1865 to 1869 it increased in value. 

Q. But I am talking from 1868 to 1869. 

A. I don’t remember that short space of time; [did not examine 
it very thoroughly. 

Q. Then you say, Mr. Nixon, that you first learned of the pro- . 
posed location of the park where it is now located some time in 
1868 ? . 

A. I think it was in 1868. 

Q. Can you tell us now whether there was any increase in values 
between that time and February, 1869, we will say ? 

A. I know that they greatly increased from 65th street through. 
Q. Can you answer that question ? 
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A. No, sir; because that is the time it did not do much. 
104 (). The ‘n you can’t tell now whether there was any increase 
in the value from 1868, when vou heard the location of this 
park was a fact, to February, 1869 ? 
A. I eannot in so short a time as that, sir. 
Q. Mr. Nixon, have you ever been upon this west 80 acres ? 


A. I have, sir. 

(. When ’ 

A. In 1871 and 1872. 

(). What is the character of that land ? : 

A. It is rolling to a certain extent; slightly rolling and_ solid ; 
there are times after heavy rains, melting of snows in winter, where 
there is a good deal of water on a considerable portion of it, and 
there are other times when it Is quite dry. 

Q. Does not some of it rolldown pretty low ? 

A. Not very low; no, sir. 

(). Do vou know Stony Island avenue ? 

A. Yes, sir. 

Q). Did you know that avenue in 1870? 

A. No. 

(). You had never been there in L870? 

A. Thad gone down by rail, and I have been on Stony Island 
ave = 

(). But vou have no recolle ction of the appearance of Stony Island 
avenue In LS70? 

A. No, sir; my attention was not called to it. 

Q. You have no recollection of the appearance of this land in 
1S70” 

A. | never saw it in 1S70. | 
195 Q. Can you tell me how much of that land at the present 
time, of this west SO acres, is below the level of Stony [sland 
avenue ? 

A. No, | 

(). Island three feet below the level of a street as valuable, and 
Was it as valuable in 1870, as land on the level of the street ? 

A. That ean hardly be answered in a categorical way. 

(Q. We will let vou answer in your own wavy. 

A. If part of a land is below a street and another portion above a 
street, and ata very little cost it can be brought up to the level of 
the street, it makes a difference, but a small one. 

(). But should it turn out that on this west SO acres there was 
nothing of that kind to be done, or it would require $150,000 to fill 
up the level to Stony Island avenue, would that affeet vour opinion 
of the value of the land in 1870? 

A. QO, of course it would—that cost of if would. 

(). Would affect it considerably ? 

A. No, sir; not to that extent, but I don’t think it necessary to 
be as high as Stony Island avenue to bring a full price. 

Why not? 

A. Because it would be high enough and dry enough to keep com- 

fortable without being quite as high as that street. 
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Q. How high do you think that land ought to be above the level 

of the lake to make it suitable residence property in that local- 
ity ? 

196 A. There is a great deal there in that neighborhood that is 
occupied as residence property and acceptable to the owners 

that is but a few inches, I think, above the level of the lake. 

Q. Just tell us where that property 1s. 

A. I could not tell you, sir; I have not investigated it except in 
passing there very often, by rail and otherwise. I have been through 
there a great many times. I saw a great many houses with ditches 
and drains on a line to the lake that were full of water, within a 
very few inches of the level where the houses were placed. 

@. Now, Mr. Nixon, try to confine yourself to facts. You just 
stated a mument ago that there was plenty of land that was within 
a few inches above the level of the lake that was desirable residence 
property. Now, I ask you, where is that? 

A. It is very hard to locate a house or lot in passing by rail 
although you may be perfectly satisfied of the fact. 

Q. Give me within half a mile of that locality. 

A. Well, I have seen it from most of these railroads. 

Q. What railroads? 

A. The Illinois Central. , . 

Q. Now, Mr. Nixon, you say that there is any land adjoining the 
Illinois Central, between 57th street and 67th street, that is only a 
few inches above Lake Michigan? : 

A. No, sir; I did not say so. 
197 (. Where is this land which you say that you saw from 
the car windows ? 

A. I said that I passed on a number of these railroads, and on 
many occasions I noticed it, but I can’t tell you which. 

Q. Then you can’t tell now any land located on the lake shore 
which is desirable residence property ? : 

A. No, sir. 

Q. Is there any land west of this land that we are now talking 
about in Hyde Park away over to State street that is only a few 
inches above Lake Michigan. 

A. Will you tell me how far South Park extends ? 

Q. I am not taking right west of this park; I am taking west 
between 59th street and 67th street; taking that belt right straight 
through to State street, which is the limit of Hyde Park, and tell me 
any land there which is only afew inches above Lake Michigan? 

A. No, sir; I don’t think my answer covers land exactly there. 
You asked me if I knew of land occupied by houses that was. onl 
-a few inches above the surface of the in and I answered that I 
had seen a great many houses within a few inches of the water. 

Q. In this vicinity ? 

A. Well, I can’t say how near to that, but in the railroads not so 

very far away south of that property. 
198 Q. And you consider that desirable residence property ? 
A. So desirable that people bought and hve on it. 

Q. Do you consider it desirable residence property ? 
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A. Not for myself; no, sir; but still pecple buy, build, and live 
there. 

Q. You say that this west 80 acres in its then condition was suit- 
able for subdivision among residence property ? 

A. It could have been made so with a very small outlay. 

(). What was necessary to be done? 

A. O, scraping the higher parts into the lower ones, which is very 
rapidly done with a horse scraper. 3 

(. Then you had a paradise of it ? 

A. O, not quite a paradise, but salable real estate. 

Q. You did not know or don’t know now how much of that was 
low land and how much was high land, do you ? 

A. Well, it averaged considerably above the water of the lake. 

q. Task you whether you know how much of it was high land 
and how much was low land? 

A. What is the definition of what high land is and what low 
land is? 

Q. How much of it is below the level of Stony Island avenue ? 

A. That I could not tell. 
199 Q. How much of it is above the level of Stony Island ave- 
nue? 

A. That I could not tell. 

Q. Do you know in that shore case how much of that was high land 
and how much of it was a marsh ? 

A. I didn’t think there was any marsh. 

(Q. What do you eall the low land in that shore case? 

A. Simply low land. 

Q. How much was that above the level of the lake? 

A. There may have been hollows there. I don’t remember of 
ever seeing that, but it was dry enough. I saw enough of it for that. 
There may have been some of it above the level of the lake. I don’t 
know that. 

Q. How much was above the level of the lake ? 

A. Some of it was ten feet. 

(). How much was ten feet ? 

A. I could not say. There were sand dunes. 

(). But in back of the sand dunes, how much was there ? 

A. A number of times I saw it it was dry, and at other times it 
Was not. | 

Q. What do you eall marshy land? 

A. Marshy land is soft, muddy land that always has water on it. 
You can't make it dry. 

Q. But you think the land that the water stands on on'y half of 
the time, only half of the vear, is not marshy land? 

A. It is not a piece to sell well. 
200 (). You consider that that land was suitable for residences ? 
A. It could be made so by levelling it up. 

(). Then you think it would make suitable residence property ? 

A. By some people it can, who could not afford to pay much 
for property. 

Q. But you think it desirable for $25 per foot ? 


—— 
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A. I do, sir. 

Q. How much of this property adjoining that on the west between 
that and the railroad and between 1870 and 1876? 

A. I could not say. : 

Q. Did anybody go there? 

A. I do not know. 

Q. Do you consider this shore piece very desirable for residence 
property ? 

A. It will always demand a higher price. 

Q. Do you consider it as desirable property as that on Stony 
Island ? 

A. There are many people that do. 

Q. I believe you said that one of the causes that increased the 
value of the shore business was the riparian rights ? 

A. I did not say so, but I am ready to say that. 

Q. That is the reason that you make the difference between that 
and the island ? 

A. Yes, sir. 

Q. What do you understand by riparian rights? 

A. The right to the shore and accretions. 

Q. ‘How do you make accretions? 
20] A. I have made accretions by running out three piers 25 
feet from the shore and 40 feet apart. I found that by run- 
ning three piers one could carry out the line of shore almost in a 
stri aight line along piers, which are usually used to carry out a point 
of land. 

. Where was it you made this experiment ‘ ? 

A. North of Lincoln Park. 

(. North side of the city? 

A. Yes, sir. 

(. How much did these piers cost to run out? 

A. On the basis of three lines, 672 feet in length, it cost me about 
$225 to run one row of these piers out. 

(). What was the character of these piers? 

A. I used four feet oak sticks, two inches thick, and pointed. I 
had them driven into the sand 15 or 20 feet, and running out into 
the lake until the man driving would be waist deep. I then run 
two rows two feet apart and sticks a foot apart in each row. I then 
had brush laid in between the sticks and stones, loose stones laid 
on top of it, and one stone would fill up 25 feet. 

Q. Would not the next storm take it all away? 

A. No, sir. 

Q. W hat protected your piers ? 

A. These piers remained there all through the summer time, and 

some I put in 25 years ago are good to-day. 
202 rs That is the reason you think this land more valuable? 
One of the reasons. 
Q. Is it “ the reason, that you can make riparian rights? 
A. That I can make accretions. 
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Redirect examination by Mr. THompson: 


Q. Have you made any of this accretion business, that you made 
on that land, this last year? 

A. Yes, sir. 

Mr. Swett: How much? 


| 
| Counsel for defendant objected to the question as not competent, 
aay which objection was overruled by the court. 
iY Q. Now, how much land did you get? 
atl A. From October of last year to July of this year we made nearly : 
pae | one hundred feet out. 
| | (. 100 feet out in the lake? 
| | A. 100 feet out in the lake. 
Q. How much north and south along the margin ? 
A. About 1,000 feet. 
: Recross-examination by Mr. FULLER: 
; Q. Whereabouts is that? 
A. That is just one mile north of Lincoln Park. 
Q. And this was simply accretion, you say ? 
A. Simply accretion. | : 
: Q. How many piers in 1,000 feet ? : 
A. I only put piers in for about 600 feet, and I maybe 
203 made 1,000 of them. They formed a point, or rather a large 
sand bank, out in the lake and cut through sands still 
i further up, so that the benefit which I receive from the piers is very 
great. 
| Q. How many piers would you have in 600 feet ? 
| A. In 600 feet i have about fifteen. 


Q. What was the nature of the soil within the piers? 

A. All sand. 

Q. Which way did the current set ? 

A. The current sets from the northeast generally, but there are 
occasional exceptions. oat 

Q. Substantially during the year has it set from the northeast ? 

A. Yes, sir; I think so. 

Q. Steadily ? 

A. I think so. 

Q. Do you know anything about the current on this side of the 
river? 

A. I have noticed 

Q. I don’t ask vou what vou notice; answer the question. 

A. I think I know from what I notice. ; 
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204 Jupson Q. Hoyt was then. called as a witness in behalf of 
the plaintiff, —, being first duly sworn, testified as follows: 


Q. What is your name? 
A. Judson Q. Hoyt. 
Q. Where do you reside, Mr. Hoyt? 
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A. Southwestern corner of 57th street and Madison avenue, Hyde 
Park. : 
Q. How far is that from the property in question in this suit ? 

A. About five blocks. : 
q. How long have you been living there? 
A. Twenty years. 
Q. What is your business ? 
A. Real estate. 
Q. How long have you been engaged in that business ? 
A. Ever since August, 1867, I think, when I first went into it. 
@. Are you familiar with transactions in that location or the east- 
ernmost part of the South Park, and that general neighborhood ? 
A. I know ofa few sales. 
(. From 1867 to the present time? 
A. I know a few sales that were made in our subdivision there on 
the lake shore. 
205 Q. Where is your subdivision—point it out on the map? 
A. Between 63rd and 67th street; that is, the southeast cor- 
ner of the park. 
Q. Is it within the park limits? 
A. Yes, sir. 
Q. Of this particular part of the park, the portion of which is in 
question in this suit ? 
A. It runs up to 63rd street and lake shore. 
Q. Where is it in reference to the part of the lake shore of the 
property in question in this suit? 
A. Directly to the east of this line. (Indicating on the map.) 
(. This land in question, marked in red ? 
A. Well, this is directly south. 
@. On the lake shore ? 
A. Yes, sir. , 
Q. Do you know of sales, or did you know of sales, made during 
the years 1869 and 1870 anywhere in that locality ? 
A. Yes, sir; we made quite a number ourselves of this land and 
directly west of South Park station. : 
Q. Did it front upon the park ? 
A. No, sir; there was nothing that fronted directly upon the park. 
Q. Show me on this map where that was. 7 
A. The property located in here on Madison avenue, between 
58th and 5¥9th, and also on 57th and 58th, alsoon Monroe avenue, 
just north of this driveway and about two blocks west of the 
206 South Park and lake shore. 
Q. Did it front on the driveway ? 
A. No, sir; there was nothing sold on that part. 
Mr. GREEN: You mean by the driveway Midway Pleasance ? 
A. Midway Pleasance. | 
Mr. THompson: Mr. Hoyt, do you remember the occasion when 
this park was in contemplation ? | 
A. Yes, sir; it was along in the spring of 1868—that is my impres- 
sion ; there was some agitation of a park there along in the fall of 1867, 
but this park that is located now was talked of in 1868. 
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Q. Were you or your father interested in land lying within the 
limits of the proposed park ? 
A. My father had a tract in the park lying between 63rd and 67th 
street, ly ing along the lake. 
Q. That is the piece you pointed out in the subdivision ? 
A. Yes. 
Q. When did the rise, in your judgment, occasioned by the loca- 
tion of the park, take place? 
Mr. GREEN: Not in his judgment—in fact. 
Mr. Swetr: When did it take place ? 
A. O, running along from the spring of 1868 to the summer of 
1870, Tshould judge. This general advance took place that I speak 
of, of the park there—commenced to jump up quite a little 
207 during the spring of 1869, about the time the park scheme 
was agitated. 


Mr. THompson: Was it prior to the absolute location or was it 
after that that this jump took took place ? 

A. It was during the agitation. 

Q, Was it prior to the vote of the people or afte ‘r the vote of the 
people on the park act? 

A. There was quite a sharp advance before the vote ; that 1s, before 
the vote in Mareh—along during February there was quite a boom. 

Q. Do you remember what day in March it was that vote was 
taken ? 

A. I think it was about 


Mr. THompson: It may be put down as admitted that it was the 
23rd of March that the park act was committed to the people for 
its adoption or rejection. 

Q. Now, prior to March 25rd, the time when this park act was 
adopted by the vote of the people, did you know of any sales in that 
immediate neighborhood ? 

A. Yes, sir; ‘T made sales. 

Counsel for defendant objected to the question as.being immate- 
rial whether he did or did not. 


The Court: Weil, [ will let it go in as tending to show his 
familiarity of the value to a certain extent of his knowledge. I 
think it is perfectly competent to let the jury understand to what 

extent the witness was acquainted with the locality of which 
208 he speaks and everything of that kind. 


A. Some sales in our subdivision there, on Washington avenue 


there, and on Madison avenue there, in 1869 and 1870, all the way 
from $25 
Counsel for defendant objected to stating price. 


Mr. Futter: Where did you say that subdivision was? 
A. Between 58th and 59th street-, White’s subdivision ; it is right 
east of Hopkins’ division. 
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Mr. THompson: You subdivided then into lots? 

A. Into lots; yes, sir. 

Q. I will ask you, Mr. Hovt, to give what sales were made by you 
or through your office in Hoyt’s ‘subdivision of the lots that you 
have indicated that you say had no front there upon the park or its - 
boulevard or driveways in the year 1869. 


Counsel for defendant objected to the question, which objection — 
was sustained by the court, to which ruling of the court counsel for 
the plaintiff then and there excepted. 


Q. Did you sell lots 11 and 12 of block 63, Hopkins’ addition to 
the town of Hyde Park, on the 24th day of April, 1869? 
A. I did. 
Q. The same being a lot two blocks north of the Midway Pleasance 
and three to four blocks west of the park? 
A. I did. 
209 Q. At what price was that sold ? 


Counsel for defendant objected to the question, which objection 
was sustained. 


Mr. Tuompson : It is argreed that the same form of thesame ques- 
tion locating the lots may be asked. 

Mr. Swett: The question not being objected to on account of the 
form of it. 

Mr. Tuompson: They are dated March 3rd, March 17th, April 1st, 
and April 24th, 1869. 


Q. Do you know of a sale made in Hoyt’s subdivision which you 
have spoken of lying within the limits of the South Park on or near 
the lake shore, and substantially south of the piece of property in 
question in this suit? 

A. Well, I know of several sales that my father made in his sub- 
division of the lake shore that was made in the park. 

@. When were those made ? 

A. Five sales made altogether. 

Q. Five lots ? 

A. Five lots. One made to Lydia A. Hough, one to George W. 
Matthews, one to George Le Gare, one to Wi liam H. Burmeister, 
and one to Mrs. Sydney A. Myers. 

Q. When did your father sell them? 

A. He sold along in 1867. 

Q. To the park ? He sold to these parties in 1867 ? 

A. And they sold to the park along about 1869 or 1870; I am not 

positive to the year. 
210 Q. Do you remember the date of any one of these sales? 

A No,I don’t. Ionly know this way: After settling for 

these we sold the balance we had left to the park. 
Q. To the park ? 
A. To the park. 
Q. When was that sale ? 
A. This sale took place to the park in the spring of 1870. 
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Mr. THompson : I will ask you to verify the time when that sale f 
took place from your father to the park, giving all the particulars of | 
the sale. xe 


The Court: This land is within the limit of the park, this piece ' 
of ground. How far from the first ? | 
Mr. THompson: The one next to it; next adjoining it. 
The Court: Further south. : 


Mr. THomrson: Right adjoining it on the south. I think your 
honor rules out all sales outside of the park. 


Q. Mr. Hoyt, are you familiar with this loeation ? 


. | A. Pretty much. [lave been over it a great many times; I ought 
f to be. I know about every foot of land around there. 
i QQ. What, in your judginent, was the 80 acres lying between 59th 


street and 63rd street and fronting west upon Stony Is'tand avenue 
worth, its fair market value, on the 27th day of August, 1870 ? 
211 A. 27th day of August, 1870? | 
Q. Yes; 1870. 
A. I base my opinion on the value of the property sold outside of 
the park at that time. 


i Q. Basing your opinion upon the property in the park and what- | 
. ever you think. t 
: ‘ Y . ¢ 
| The Court: What you think the property was worth at that 

~ time. 


Mr. Srorrs: [ understand that the witness has stated already that 
his opinion on this question was based entirely upon the sale of out- 
side property, which yvour honor has already announced is not 
proper. I now asked that the witness be admonished that this can- 
not be the case. | 

The Courr: You can answer as to what property outside sold at, 
lying upon the park front? 

A. $5,500 to $6,000 an acre. 


Mr. THompson: You base your opinion upon your. knowledge of 
what inside property was worth. Now, what, in your judgment, 
at the same time was the 34 acres on the lake shore worth ? 

A. Taking the location of that 34 acres, being on the lake shore 
there, I should value it at about the same, on account of the accre- 
tion that is liable to occur to a piece of land being on the lake front 
that way. 


Cross-examination by Mr. Storrs: 


Q. You have estimated the value of this 80-acre piece at 
212 = about fifty-five hundred dollars, and the time when you place 
that value was in August, 1870? ; 
A. Yes, sir. | 
Q. For what purpose would vou employ that land ? 
A. You are speaking of the west 80 acres ? 
Q. Yes; Iam speaking of the 80 acres in controversy. 
A. Just the same as I have all that property lying near it. 
Q. Would you use it for residence purposes ? 
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A. Reshianes purposes; yes, sir. 

Q. The value, then, which you place upon it is for residence pur- 
poses alone? 

A. Yes, sir. 


Q. And that does not include any speculative purposes for which 


you ted it? 

A. No, sir; there was nothing of that kind. 

Q. I want you now to tell me whether the estimate which you 
place upon the value of that land in August, 1870, includes the idea 
that the owner of it, or the supposed owner of it, was in such a situ- 
ation that he could sell it for residence property ? 

A. I don’t know anything about how he was situated. 

Q. I know it, but does it include that idea? 

A. I know that it is taken up by people for residence. 

Q. Suppose it could not have been placed in the market at that 
time ” 

A. I go on the basis that we sell it just the same as property out- 

side of the park. 
213 A. Suppose it could not have been placed in the market at 
all in August, 1870? 

A. I don’t know as you could make any sales if you could not 
place it in the market. 

Q. Then it would not be worth as much ? 

A. That would make a difference, of course. 

Q. It would not be worth as much if it could not be placed upon 
the market? 

A. If it was in litigation—— 

Q. Suppose it was not in litigation, and suppose the party claim- 
ing it could not have put it in the market, then the $5,500 an acre 
would be too high for it, would it not? 

A. No; I don’t think it would. I think a person could venture 
to pay that; it would have at that time been about the price. 

Q. To any one, whether he could sell it again or not? ~ 

A. He could retail it out. 

Q. My supposition is that he could not retail it or wholesale it. 

A. We anticipated high prices, and, of course, everything was 
booming. 

(J. Suppose it was in such a situation that it could not be returned 
for sales on the 24th of August, 1870; that you could not sell a lot 
toasingle man for the purpose of residence, would that, in your 
judgment, impair its value? 

A. I don’t understand what you mean by that. 

(). I mean this: I mean there is an 80 acres lying there, 

214. and a party who claims to be the owner of it is in such a sit- 

uation that he cannot sell a foot of that land to any person 

for the purpose of residence. Now, then, would such an obstruction 
to its sale impair its value ? 

A. Somewhat. | 

Q. Would it not quite a considerable? I want to assume that he 
could not sell it toa single human being for the purpose of residence, 
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I want to know whether that would impair its value—whether it 
would have just as much value or whether it could sell as readily ? 
A. Of course it is perfectly natural that anything that could not 
be sold would impair the sale. 
Q. It would not be worth as much, would it? 
A. I don’t see why the land should not be worth just as much. 
(. Now, coming around down to the land, vou have already said 
that the value which you have placed upon that land was for resi- 
dence purposes ? 
A. Yes, sir. 
(. Now, you want to say that if it could not be used for residence 
purposes at all the land is just as valuable? 
A. I don’t understand you. 
Q. You have stated that you have placed an estimate of $5,500 an 
acre upon that land, and the value you have put on it is for its use 
for residence purposes. Now, then, I want to know whether 
215 you say that if the land could not be used for residence pur- 
poses at all the land would be worth as much? — 
A. Of course not, if you could not use it for residence purposes. 
(). If it could not be used for residence purposes ? 
A. Of course not. | 
Q. Supposing there was one single person vou could sell it to, 
would it have impaired its value ? 
A. I don’t know about that. 
Q. And that not for residence purposes ? 
A. O, no. 
Q. Now come right down to what happened. Is there anything 
in the world that you could use that for, except for residences ? 
A. That is all it is fit for—residence property. 
Q. It is good for nothing for nguheabneel purposes ? 
A. That is all that property all around there is — for—residence 
property ; it is not farming property. 
Mr. Futter: Did you say that all that property around there is 
good for : 
A. I say all that land around the park is residence property ; it 
is no good for agricultural purposes. 
Mr. Sterns: Are there any vacant lands in that neigborhood 
now ? 
A. Yes, sir. 
(). They are rather a majority, are they not ? 
A. Well, they are decreasing very much. 
Q. But the vacant lots are largely in the majority, are they 
not ? 
216 A. Yes, sir; I guess they are. 
Q. There is a great deal of property in that immediate 
vicinity that is in a nature of prairie wildness ? 
A. Very little of it. You mean to say outside of the park ? 
(). Yes; outside of the park, or around it. 
A. Yes; there is a portion of it. 
Q. In 1870 a large portion of the property around the park was 
uninhabited by anything but muskrats ? 
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. I don’t know about that; not around the South Park station. 

Q. But take it around the East Park; that was wild ? 

A. Yes, sir; pretty wild. 

Q. It was wild for a good while ? 

A. It was wild a good while—a considerable portion around there. 

Q. You talk about facilities for selling: you‘are the owner of the 
property in the subdivision which you have mentioned; you cer- 
arg g are interested in driving off the property, or solicitous to 
sell it ? 

A. Yes, sir. 

Q. Can you give to me any good reason, down to within the last 
year, that this Tast tract of property has not been sold and occupied 
for residence other than the fact that it could not be sold for this 
purpose ? 

A. We were selling property all the time. 

217 Q. We have already reached the fact in your statement that 

there was after 1871, and down to within a year or two, large 
tracts of that property in that vicinity — were entirely naked and 
rather wild ; now, I have already stated to you that I suppose it was 
natural for all real estate dealers to sell their property as fast as 
they could ; can you account for the vacant land around in that 
neighborhood down to within the last year or two upon any other 
hy pothesis than that you could not sell it? 

. We were selling it all the time. 

Q. You were selling it just as fast as you could ? 

To be sure. 

Q. Rather pushed it ? 

A. Always did. 

. In other words, you would make a large extent of sales turn 
upon the fact, does it not, that the property was desirable because 
you generally put a price upon it too high? 

A. We never had any trouble about selling property there? 

Q. Why have you not sold it there? 

A. It has been sold and sold again, and there is a depreciation, of 
course. 
~Q. You had to take some of it back ? 

A. In some cases; yes, sir. i 

Q. Because you sold it for higher prices than a purchaser could 
pay ? 

A. I don’t know about that, sir; some paid higher prices; it was 

just the condition of the purchasers. 

218 Q. Respecting the condition of this East Park down to 1871, 
and the territory lying around there, you don’t think all that 
2 a — occupied by people having large means ? 

. No; I don’t think they would. 

Q. Your valuation is based apen selling this property by the lot, 
is it not? 

A. I don’t remember of any sales that were made by the acre at 
that time. 

Q. Is it not fair to say, Mr. Hoyt, that your valuation is based 
upon sales made by lots? 
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A. Made in subdivisions that were made. 
(). But the sales were made by lots? 
A. The sales were made by lots. 


Q. And upon those sales you have based your estimation of this 


property ? 

A. Yes, sir. 

Q. And those sales were made outside of the park ? 
A. They were within about three or four blocks. 
(Q. They were outside? 

A. They were outside. 

Q. Therefore the estimate that you have placed upon this property 
here in controversy is based upon the sales of property by the lot 
outside of the park ? Eig 

A. That is all. 

Mr. Storrs: Now, then, I move to exclude his testimony on that 
subject. . 


The Court: [ don't know that the Supreme Court has gone far 
enough to exciude sales of the inside property as affected by the 
park property sold. 

Mr. Srorrs: Well, leave it in for what it is worth. 

Adjourned at 4.15 p.n. 


919 Iripay, Dee. 5th, 1884—10 a. m.—Third day. 


Court met pursuant to adjournment. 

Mr. Hoyr reealled. 

Redirect examination by Mr. Swerr. 

Mr. Swerr: Your honor, we expect to prove by this witness now 
that in March, 1869, after the passage of the park act, by the Legis- 
lature, and before it became a law by the adoption of the people, the 
park act required it to be adopted by the people. Now, it was not 
a law until it was adopted. Now, we expect about March, 1869, we 
offer to prove a sale after the passage, but before it became a law by 
adoption by vote of the people, and before it could be affected by the 
passage of this law. It does not front on the park, but it is in the 
immediate vicinity, as illustrative of the values there in that vicinity. 
No assessment had been made on it; nothing had been done. It 
was simply a sale toa purchaser who chose to purchase it—the land 
adjacent to the park. 

Overruled and exception. 


The Court: I do net think the Supreme Court went upon the the- 
ory that the property was necessarily affected after the passage of 
the act. What was evidently in their minds was the affect of the 

project and the passage of the act upon the adjacent property. 
220 That is the substance of the opinion and the reason of it. 

Therefore, [ will give you the benefit of your exception, and 
you may save your objection. 

Mr. Swetr: We will reserve also the question. We want to re- 
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argue this when we get to the jury. Now, we have sent to the 
Supreme Court fora certified copy of the instructions which the 
Supreme Court passed on, and we ‘have also sent for the whole ab- 
stract, so that we may have the case. We preserve an exception to 
the ruling of the court. 

Mr. THOMPSON: 

Q. Mr. Hoyt, can vou state now the date when the price was fixed 
vt which your father sold the lands to the South Park Com mis- 
sioners ? 

Objected to. Overruled and exception. 


Q. The question is w hether you now know about the time that 
the price which your father received for the land which he sold in 
the subdivision on the lake shore was agreed upon. 

The Court (to the witness): Do you know the time? 

A. I will say the price agreed upon was along in the summer. 

Mr. GREEN: Does he know of his own knowledge? 

A. It was along in the summer of 1870. 

Mr. Tuompson: What was there in the way of an immediate con- 
summation of the sale? 

A. There was a mortgage given by Mr. Hoyt that had to be fore- 
closed, and I think there was a vacation of the whole subdivision, 

and it took a long while to have the abstract brought down. 
221 @. When was the transaction finally disclosed and the 
deeds passed * 4 : 
Along in March—about March, 1871. 

Q. lave you got the exact date? 

A. Yes, sir; the sale to George M. Mathews. 

(). I mean to your father ? 

A. Mareh 4th, 1871. 

The Courr: Did he convey the lands? 

A. Yes, sir. 


Mr. Swett: Now, the price was fixed in the summer of 1870, and 
then the abstract had to be perfected, and then it was closed in 
1871. | 

The Court: Where ts this land ? 

The Witness: It lies west of this tract, on the lake shore. 

The Court: In the neighborhood of the lands in controversy ? 

A. Yes, sir. : 


Mr. Swetr: Now, point out where is the land you speak of was 
situated ? : 


(Map handed to witness.) 

A. Between 65rd and 65th streets, fronting on the lake. 

The Court: He pointed that out yesterday. 

Mr. THompson: It is immediately south of the piece on the lake 
shore that is in question in this suit, isn’t it ? 

A. Yes, sir. 

Q. Now, what was the price per acre? 
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Objected to. Objection overruled. Exception. 
The Court: Do you know of negotiations between vour father 
and the park commission-rs ? 
A. Mr. Gage and Mr. Cornell was in our office a great 
222. many times during 1870, and along in there on different 
pieces of ground, getting valuations, ete., and negotiating 
about this time with my father for this sale of this land. 
The Court: Do you know that they agreed upon the price in 
1870? 
A. [am not positive as to that. I knew the price was agreed 
upon along in 1570—along in the summer of 1870. 
Mr. Futter: How do you know it, is the question ? 
A. I know from the fact that my father said to me 
QQ. You know it is a fact that he said it to you ? 
A. Yes, SIP. 
The Courr: At the time? 
A. At the time. 
Mr. Futter: Your father is living, isn’t he? 
A. Yes, sir. 
Mr. Swerr: Do you remember the conversation between Cornell 
and Gage and your father ? 
A. No; Ido not. I know of the circumstances though, for I 
heard them talking a good deal. 
Mr. THompson: Where is your father ? 
A. At the office, I suppose; 125 Dearborn street. 
The Court: He is at the office? 
A. I do not think he 1s down there now. 
Mr. Futter: But he does go up and down town, don’t he? 
A. Yes, sir. 
(). How old is he? 
A. 71 vears old. 


225 The Court: Well, he is not so old that he cannot come 

here; in this real estate deal a great many things are said > 
regarding prices, and sometimes the purchase-money is expressed in 
the deed, and sometimes it is not, for various reasons. I will not 
say now that vou shall not answer the question, but I think, under 
the circumstances, you ought to bring the party himself. He says 
his father told him that was what he got for it. Now, it is not nee- 
essary to resort to that. 


Mr. Duxtevy: Allow me to ask another question. I think I can 
tell just as well as his father. Did the plat have to be perfected 
there after the deed was executed ? 

A. That is my impression; I know there was a good deal of 
treuble. 


The Court: This witness does not say he was present and heard 
the parties agree. 

A. [do not remember distinetly any conversation that occurred, 
although I know the facts that occurred. 
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Mr. Futter : How old are you ? 

A. I am 38. 

Mr. THompson: Did you draw the papers up, Mr. Hoyt? 

A. For the South Park ? 

Q. As between your father and the South Park ? 

A. I did draw up a great many papers, but I am not certain 
whether I drew the papers or not. 

(. You were in the office all the time? 

A. I was in the office and drew most of the papers ; in fact, all of 

them, you might say 
224 Q. Did you — any interest in the land personally ? 
A. Nothing ; 

QQ. Well, do you ioae: whether they did pay him? 

A. Yes; I know they paid him. 

(2. How do you know that ? 

A. I know he got a check—— 

The Court: Do you know the amount they paid him ? 

A. They gave him a check for $5,950. 

Mr. FutLER: How much was the land? 

A. There was about two acres, I guess. 

Mr. THompson: Describe what the land was. 

A. I think there were three triangular pieces; that is, a triangular 
piece on the southeast corner, a triangular piece on the northeast 
corner, and a triangular piece on the southwest corner—about two 
acres that I judge he had left there that he sold to the park. 

Mr. GREEN: Do vou know the exact dimensions of it? 

A. Pretty near, because I went down with George W. Waite and 
surveyed it off in the spring of 1879, and we found the old road of 
Lake avenue had been washed awav ; that was 64 feet wide and 263 
feet. long. 

Q. In 1869 ? 

A. About 1869, I think. 

Q. Do you mean the street on the lake shore ? 

A. The street on the lake shore. I remember it had washed off 
into the bank there, and some trees that was on the edge of the bank 
had fallen over into the lake; I remember that distinctly. 


Mr. THompson: We will prove the sale by the com- 
225 missioners themselves, your honor, as to what is the exact 
conveyance covered. They will bring their books in here. 

The Court: I suppose there is no doubt of the fact that there 

ras a conveyance at the time he testifies. | 

Mr. Swetr: We want the compensation. 

The Court: He has said it. 

Mr. Green: But the point of the inquiry is not the amount that 
was paid, but how much land; he is entirely mistaken about the 
amount of the land. 

Mr. THompson: Well, that we can ascertain from the books. 


Recross-examination by Mr. FuLLER: 


Q. Have you a definite recollection about what the conversation 
was ? 
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A. I have not any definite recollection of it. 


226 THomas B. SNyperR was then ‘called as a witness in behalf 
of the plaintiff-, &, being first duly sworn, testified as follows : 


Direct examination by Mr. Tompson: 


(). What is vour business, Mr. Snyder ? 

A. Tam engaged in the real estate business. 

Q. How long have you been engaged in that business in this city? 

A. Nearly 22 vears. 

(. Is that exclusively your business ? 

A. It is. 

(). Was it so in 1869 and 1870? 

A. It was. 

Q. Mr. Snyder, were you alone in the business or were you con- 
nected with a firm in 1869 or 1870? 

A. With a firm. 

(). What was its name? 

A. Snyder & Lee. 

Q. To what extent did your firm in 1869 and 1870 deal in Hyde 
Park property? 

A. We did a very large trade down there. 

QJ. Can you give us any idea of it ? 

A. Not to a definite amount, but we bought and sold a 
227) so great deal of ground in the whole township of Hyde Park. 
(). Were you in the same business tn 1867 ?° 

A. Yes, sir. 

(. Here in this city ? 

A. Yes, sir. ; 

Q. When was the first park agitation in reference to Hyde Park? 

A. To my recollection, in the winter of 1867 and the spring of 
1S6S. 

(). Do vou remember what was done ? 

A. A bill was introduced into the Legislature, submitted to the 
vote of the people, and defeated. The bill was passed in the Legis- 
lature, submitted to the people, and defeated. 

(). It was defeated ? 

A. Yes, Sir, 

Q. What took place after that? 

A. Then there is what is called the second bill. It was passed by 
the Legislature, and submitted to the vote of the people. That, of 
course, Was carried. 

Q. Do you remember about the time of the last bill, when it was 
passed, and when it was submitted to the vote of the people ? : 

A. Yes; some time in the winter it was passed, and submitted to 
the people in the winter, or March, 1869. 

Q. Passed in February, wasn’t it? 

A. I beheve so. 

Q. Now, do vou remember distinetly when the rise in property in 
reference to the benefits supposed to be derived from this park took 
place? 
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228 A. Yes, sir; I do. 
Q. When ? 

A. I think the great increase was between the passage of the first 
bill and — defeat, and the passage and success of the second bill. 

Q. What was the condition of the real estate market in Hyde 
Park immediately after the ratification of the second bill—say, from 
March into the middle of the summer of 1869? 

A. It quieted down, and was not nearly as active as it had been 
before the passage of the act. 

Q. When did it resume activity again 

A. In the summer or fall of 1869. 

Q. What was the result of that? 

A. It was very active after the time of the panic. 

Q. In what year? 

A. 1873. 

(. What was its condition in the summer of 1873? 

A. Very active. 

Q. Can you give a better idea than simply active 
A. I think it was the a year I had in the city of Chicago, from 
1863 up to the present yea 

Q. What caused that activiey of which you speak in 1870? 


b 


Objected to. 


Q. What was the cause of the activity in 1870 that you speak of? 
A. Well, I think there was general causes; I think speculation 
was very ripe; the city of Chicago was growing very rapidly at that 
time; mare was a creat deal of excitement in real estate that 
Vear. 
229 Q. Was that limited to Hyde Park ? 
A. No, sIr. 

Q. Where was its limits ? 

A. All over the city of Chicago, and all over the county of Cook. 

Q. Was itso upon the north side? 

A. Yes, sir. 

®. And the west side? 

A. And the west side, and the northwest, na the south west. 

Q. What did the location of the park have to do with that rise 
that took place from the early fall of 1869 to the middle of August, 
1S70? 

A. I think that would have all been discounted before, and I think 
it was general booms that made an active market in 1870 after that ? 

The Court: From the early fall of 1869 to what time did you 
say ' 

‘A. To 1870. 

Mr. THompson: I will ask vou, was there any particular localities 
that sales were devoted to, or was it spread all over the entire city at 
that time ? 

A. It was spread over the entire city and town, the county rather. 

The Court: Q. As you propose to prove these ‘outside sales by all 
of the witnesses, it would be well to do it and save your exception. 
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Mr. THompson: Well, I do not suppose it will do for us to make 
that proposition alter the witnesses have left the stand. 

The Court: You can agree on it and save your exceptions. 

230 Mr. THompson: Mr. Snyder, I will ask you if you know 

the value of the property in question in this suit in 1870? 

What was its fair cash value—the property being the 80 acres lying 

between 59th and 68rd streets and fronting west upon Cottage Grove— 

I mean Stony Island avenue—and the 34 acres lying upon the shore 
immediately east of that tract? 

A. I do, sir. 

Q. What,in your judgment, was the faircash value of that property 
without regard to its benefits derived by reason of the park at that 
time? 

A. In my opinion it was well worth from $5,000 to $6,000 per 
acre. | 
(. How about the price on the east shore? 

A. I averaged them both about the same. 

Cross-examination by Mr. GREEN : 
'(. You say the name of your firm was Snyder & Lee? 

A. Yes, sir. 

Q. What was the name of your partner ? 

A. J. Lewis Lee. 

(J. When did you commence to deal in Hyde Park property ? 

A. Well, in about in 1865. | 

@. About 1865? 

A. About 1865; still from 1863 I was familiar and done all I could 
to post myself in regard to Hyde Park property. 

Q. Well, from that time on up to and after 1870 you say you dealt 
in Hyde Park property ? - 

A. Yes, sir. 

Q. Have you ever been on this west 80 acres ? 
931 A. Yes, sir. 
Q. When? 7 

A. Oh, quite a number of times; every year from 1856 up to the 
present time. | 

Q. Were you on there, then, in 1870? 

A. Morethan likely; yes, sir. 

Q. Well, were you? 

A. I cannot go back—well, I am certain I drove along there in 
1870 and through there in 1870; yes, sir. 

Q. Was that west 80, as far as the conformation of the ground, 
about the same now as it was then? 

A. Yes, sir. 

Q. Is there any low land in that west 80? 

A. Yes, sir. | 

Q. How much? 

A. Iam not prepared to say, except as to, the general lay of the 
land in this tract. 

Q. You do not know how much was low and how much was high 
Jand? 
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A. Not exactly. 
Q. Can you give your estimate ? 
A. I would judge about one-half. 
Q. You would judge one-half was low and one half was high ? 
A. Yes, sir. 
Q. The low land—how much was it below the surface of Stony 
Island avenue? 
A. I am not prepared to answer that question, but not much 
lower 
Q. Was it a foot lower? 
A. I am not prepared to say exactly. 
232 QQ. What is your estimate? 
A. Well, I say it wasn’t more than 
Q. It wasn’t a foot lower than Stony Island avenue? 
. I don’t believe it is. 
(. Is your recollection that about half of it was low land, and that 
low land was not a foot below the level of Stony Island avenue? 
A. Yes, sir; that is my recollection of that land. 
Q. In 1870 was Stony Island avenue opened ? 
A. Merely as a road. 
Q. It was not macadamized, was it ? 
A. I think not. 
Q. Was there any water pipes laid in that neighborhood ? 
A. No, sir. | 
Q. Any sewerage ? 
. No, sir. 
Any gas lamps—lamps of any kind ? 
No, sir. 
Was there any residence on this west 80? 
No, sir. | 
Was there any resideuce on the tract of land immediately. west 


A. Yes, sir; in the neighborhood of Wood Lawn there was. 

Q. On the tract west of it ?. 

A. Oh, immediately west ? 

Q. Yes. 

A. No, sir. 

Q. You say in the neighborhood of Wood Lawn station there was 
some residences ? 

A. Yes, sir. 

Q. About how many ? 
233 A. Well, my recoliection is there was fifteen houses. I 
want to correct myself. I think the Fitch House stood on 

the southwest corner of 63rd street and Stony Island avenue. 

Q. I guess not. 
A. On the southwest corner of Stony Island avenue and 63rd 
street. | 

Q. If it was, that is the only one that is there, isn’t it ? 

A. Immediately west of it; yes, sir. 

Q. Well, if it was on the southwest corner of Stony Island avenue 
and 63rd street it would not be just west of this tract? 


116 SUSIE M. KERR ET AL. VS. 

A. No, sir; not immediately west. 

Q. How was that neighborhood in 1865 ; what changes had taken 
place ? 

A. There had been very little improvement. 

QQ. What? 

A. To my recollection there had been a few houses built then. 

Q. How many? 

A. I could not pretend to give you the exact number. 

(). How was it in 1880? 

A. No great change about 1880. 

~Q. That neighborhood remained substantially a wilderness up to 
1880, didn’t it? 

A. No, sir; I never called it a wilderness and cannot to-day. 

Q. Did not it remain substantially uninhabited up to 1880 with 
the exception of the Improvements in the neighborhood of Wood 
Lawn ? 

A. Yes, sir. | 
254 Q. There was no great change in those from 1870 to 1880 ? 
A. No great change. 

Q. So that neighborhood remained in substantially the same con- 
dition, vacant and unoccupied for the most part, from 1870 to 1880, 
didn’t it ? 

A. Practically, yes, sir; with the exception of water pipes along 
through it. 

Q. But nobody to take the water. 

A. No, sir. 

Q. Now, in passing your estimate of the value of this ground, do 
you base it on subdividing that land and selling it in lots? 

A. No, sir; I do not. 

Q. What could that west 80 be used for ? 

A. It could be used for residence property. 

Q. It could be used for residence property ? 

A. Yes, sir. 

Q. Just in its then condition ? 

A. No, sir; to make it available a person would make a subdi- 
vision and probably drain a portion of the premises. 

Q. How would he drain it? 

A. They would grade the streets, fill up the low places, and level 
down the ridges. 

Q. Do you know how much that would cost ? 

A. No, sir; I don’t think it would be a very expensive job. 

Q. You don’t think it would be a very expensive job ? 

A. I don’t think it would be. 

Q. You say fill it?) You would want to fill it at least to the grade . 
of Stony Island avenue, wouldn't you ? 

A. Not all of it; not necessarily. 
235 Q. You think it would be desirable residence property even 
if it was below the grade of the street ? 

A. In a great many places they have a low place for the house 
and a high place for the garden. 
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Q. Do you kuow how high Stony Island avenue is above Lake 
Michigan ? 

A. Not to my own certain knowledge; I have been told, though. 

Q. If the land had been subdivided in 1870, do you think there 
would have been a ready sale of it in lots for residence purposes ? 

A. It would have sold better in blocks of acres. 

Q. Not for residence purposes, then, but for speculative purposes, 
then, wasn’t it? 

A. Well, we would have called it residence property. 

Q. You didn’t have people go there and reside at that time? 

A. I might have been able to sell it to parties for improvement in 
1870. 

Q. Was there any of the surrounding land improved in 1870— 
was it for ten years afterwards? 

A. No; it was not, then. 

Q. So you.don’t think that could have been sold for actual resi- 
dence in 1870, do you? 

A. If the proper effort had been onde it might have been sold ; 
_the chances are it could have been sold. 

Q. Was any of the surrounding land sold for that purpose ? 

A. I think there was very little cut up and offered for sale in 
small parcels. 

Q. Was not these subdivisions nade in that neighborhood ? 
236 A. Yes, sir; but not great many. 
(. Were those subdivisions sold and occupied in 1870? 

A. A great deal was sold. 

QQ. Was it occupied ? 

A. No, sir; only to a limited extent. 

Q. It was sold to people to sell again, wasn’t it? 

A. With a view some day that it would be occupied. 

Q. But the people that bought it bougnt it to sell again, didn’t 
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A. I don’t know what they intended to do. 
Q. The people that bought it didn’t actually occupy it, did they ; 
they didn’t occupy it as a ‘residence, did they? 
ve No, sir. 
The Court: Those who were dealing were generally speculators, 
weren't they ? 
A. Asa general thing in that location ; ves, sir. 
Mr. GREEN: Speculators were buying and selling for each other ; 
isn’t that about it? 
A. Yes, sir. ; : 
Q. The ultimate actual value of land must be based upon what 
that land can be used for, is it not, outside of speculators selling to 
each other ? 
A. Oh, I suppose so, to a hinaited extent ; yes, sir. 
Q. Isn’t it so to an actual extent? Iam “speaking of about the 
actual value of land. 
A. No, sir. 
Q. Well, what other value was there? 
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A. A man might buy a hundred feet of ground and hold it for a 
garden. 
Q. Isn’t that part of his residence ? 
237 A. Yes, sir. 
Q. That is what Iam saying. Outside of the actual use 
there is no other value to the land, except for speculation ? 
A. No, sir. 
(. So, at the price which you have given for this west 80 is a 
speculative price in 1880 according to your idea, isn’t it ? 
A. No; I gave what I considered a fair actual cash value at that 
time. | | 
Q. Do you believe that a person could have been found in 1870 to 
give $5,000 an acre for that land to go down there and live ? 
A. Well, with a view of making it residence property, I do. 
Q. Do you think he would have gone out there and lived himself 
in that neighborhood in 1870? 
A. Well, ves, sir. 
Q. You did not find anybody that did buy the henna and did go 
there and live in 1870? | 
A. Not at that particular point, but the Fitch’s went down and 
lived near there. 
(. ‘They were speculators too, were they not ? 
A. Yes, sir. 
Q. Now, the shore piece, was that available for residence property 
in 1870? 
A. If properly handled. 
(. For residence property ? 
A. Yes, sir. 
(. In its then: condition ? 
A. No. 
Q. What would be required to make that residence property ? 
238 A. It would have to be made a subdivision. 
Q. On paper? 
A. No; on the ground. 
Q. What would vou have to do to make a subdivision on the 
ground ? 
A. Survey it; plat it; make it into streets, ete. 
Q. Would you not have to fill 1t in ? 
\. Probably level it, and perhaps some filling. 
(). About how much do you think ? 
A. That would depend upon the use you wanted to make of it. 
Q. [am talking about residence property—not for a skating rink 
—for residence property 7 
A. I am referring to a large portion ; people would have bought 
a portion of the iow ground for residence purposes. 
Q. Would they be required to fill it? 
A. Some. 
Q. In its then condition it would have made an excellent skating 
rink, wouldn’t it? 
A. I do not believe it would. 
Q. Why; wasn’t there enough water ? 
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A. I don’t believe it would ; the location was not good. 


Q. It would have been a good location for residence property, but 


not a good location for a rink ? 

A. Yes, sir. 

Q. Why would it be better for residence property than for a skat- 
ing rink ; because there wasn’t enough people to go to it? 

‘A. Yes, sir. 
239 Q. But still you think that on that property in 1870 people 
could have been found to go down there and live? 

A. Not at all unlikely. 

Q. But where—live in an insane asylum ? 

A. No; live in a house and live on that 34 acres. 

Q. Do you think so? 

A. Yes, sir. 

Q. Do you know any place in that neighborhood, in the lake 
shore, where people did in fact come to live in 1870? 

A. Not in that immediate vicinity, but my did south of it. 


2. How far south ? ° 
A. 67th street, four blocks south. 
Q. Who? 


A. The Fitch’s. 

Q. The same old crowd of speculators ? 
\. Yes, sir. 

Q How many more besides Fitch ? 

. There were four or five went down to Clark’s Point—75th 
Poon ? 

Q. That is five; how many more? 

A. That is about all. : 

Q. So that all the people that lived there was about five? Don’t 
you think if you subdivided that property for actual residence the 
sale of lots would have been very slow ? 

A. Not with a view of making residence property. It would have 
sold very readily. 

(. I mean for people to go there and reside. 

A. In selling land a man never asks what they want it for, so that 
he gets his price. 

Q. Is that it? 
2-40 A. Yes, sir. 

Q. Do you think it could have been sold to anybody but 
toa man who was going to buy it to sell again, in 1870? 

A. Oh, if properly worked up and improved it could have been 
sold for strikingly residence property. 

Q. And you think people could have been found to go down there 
and live? 

The Court: If it had been divided into lots would people have 
bought it for residence property ? You say if it was improved. 

A. Then I will change my answer. If it had been properly de- 
veloped and improved. 


Mr. GREEN: Supposing that you had filled that up and laid out © 


streets and divided it into lots and recorded your plat, do you think 
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that in 1870 it could have been sold to actual settlers to go there 
and live? 

A. If a person had taken the ground 

Q. Answer my question—do vou think it could have been sold to 
actual settlers? 

A. Not unless you made them an inducement to get them there. 

Q. Did not the real estate agents all do that? 

A. No, sir; we did not make a business of building houses and 
grading streets and platting streets. 

The Court: I think he has fairly answered it. He savs there 
was not an active demand that would have brought them there. 

Mr. GREEN: Do you know when the second park act was 

passed ? 
241 A. I know it was passed some time in the winter—some 
time between the meeting of the meeting of the Legislature 
and the election, which was the 23rd day of March. 

Q. What year? 

A. 1869. 

Q. Was there any increase in value of property in the neighbor- 
hood of the park between December, 1868, and 1869 ? 

A. Yes, sir. 

Q. How sharp an increase in value was there ? 

A. Considerable of an increase ; quite sharp. 

Q). Now, take land that was to front upon the proposed park—was 
there any increase of value of park fronts, as they were then 
called ? 

A. Yes, sir. 

(). Between December, 1868, and May, L869 ? 

A. Yes, SID. 

(J. How sharp an increase was there? 

A. Pretty sharp; it is pretty hard to answer the question, because 
the park land from Gist street to 63rd street and from G6th street to 
67th street—— 

Q. Do vou know Drexel’s and Smith’s subdivions ? 

A. Yes, sir. 

Q. Fronting upon the West Park ? 

A. Yes, SIT. 

Q. Can you tell us about — the change of values in that subdi- 
vision was between 1868 and 1869? 

A. I cannot give the exact month, but I know in that winter 
242 and spring, up to the election, the trade was very active, and 
real estate advanced in that particular location, 

Q. Do you pretend to say that that advance was not caused by the 
fact that that property was to be adjacent to the park ? 

A. No, sir; I do not. 

(). Well, vou say it was, don’t you ? 

A. Yes, sir. 

Q. Mr. Snyder, do you know when it was known what was to be 
the proposed limits of the park under the new act? 

A. When the bill was before the Legislature we would have a 
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rumor nearly every day that it was to be here, and then that it was 
to be here. 

Q. Are you sure about that ? 

A. Up to the passage of the bill, yes, sir. 

Q. Do you know that when that bili was introduced into the Leg- 
islature that the limits of the park were not fixed ? 

A. I do not know about that. 

Q. You don’t know about that? 

A. No,’ ‘Sir. 

Q. But you say that there were rumors that it was going to be 
changed ? 

A. Y es, sir. 

@. And the values fluctuated as these rumors came ? 

A. It was always an upward movement. 

Q. But they fluctuated some, didn’t they ? 

A. Well, with the exception of an old decline, there was no decline 
in prices that year 

Q. But, as they thought the park would go to one place, prices 

were higher there ? 
243 A. Yes, sir. 
Q. And if they thought it would go to another ss the 
prices would be higher there , 

A. Yes, sir. 

QQ. And when the rumor came that it was not going to a place the 
price fell off there, or the activity decreased in_ that nelgbbestinnl 
didn’t it ? 

A. Yes, sir. 

Q. Now, let me illustrate this to yon. Supposing that the Mid- 
way Pleasance—you know what that is—had been wiped out of this 
scheme entirely, do vou think that would have had any effect upon 
the lands just adjacent to the ey Pleasance ? 

A. Yes, sir: I do. : 

Q. W ould it have affected to increase or decrease the prices of that 
adjacent land ? 

A. It would not have increased it. 
Q. Don’t you think it would have the effect to decrease it ? 
A. Immediately fronting it, yes, sir. 


i 
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Redirect examination waived. 


244 Martin Van ALLEN was then called as a witness on behalf 
of the plaintiff-, and, being first duly sworn, testified as fol- 
lows: : 

Direct examination by Mr. THompson: 


Q. Mr. Van Allen, what is your business ? 

A. Real estate and civil e1 igineer. 

Q. How long have you been engaged in the real estate business 
in this county ? 

A. Since 1854. 

. During that time have you had occasion to live in Hyde 
Park ? 
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A. Yes, sIr. 

Q. Are you acquainted with the land in soheoveney in this suit? 
A. In the Jackson Park—the South Park ? 

Q. Yes, sir. 

A. Yes, sir. 

Q. You know where it is’ 

A. Yes, sir. 

(y. Are you acquainted with the land itself? 

A. Yes, sir. 

(). Have you seen it? 


A. Yes, sir. 
Q. Were you acquainted with that land in 1870? 
A. Yes, sir. 
245 Q. Were you in the real estate business during the years 


1867, 1868, 1869, and 1870? 

A. Yes, sir. 

(. Do you remember the park agitation ? 

A. I do. 

Q. As to both bills” 

A. As to both biils. 

Q. When did the appreciation of property caused by the park 
agitation and by its location, take place? 

A. Well, that is a pretty hard question to ai:wer, because there 
Was a general appreciation of all matters in tie county after the 
panic of 1867; there was a general appreciation of property all over 
the country 

Q. | mean when was the effect of this particular park, so far as it 
affected land in Hyde Park? | 

A. That began about the time of the agitation of the bills passed 
in 1867. 

(). And continued until what time? 

A. On up to about 1870. During those periods there was seasons 
of intense activity ; indeed the season was almost continuous. 

Q. Do you remember when the present park act was passed ? 

A. I think it was in 1869—the session of the Legislature of 1869. 

Q. February, 1869? 

A. I think February, 1869. 

Q. And it was voted upon in March 3rd, 1869? 

A. Yes, sir. 

Q. When did the appreciation of property by reason of the South 

Park cease ? 
246 A. Well, it ceased very soon after the Supreme Court or 
about the time Supreme Court passed upon the legality of the 
thing, and people began to realize that they had a mortgage upon 
all they bought outside the park. Then the activity ceased, and 
there was not the same life and activity ever from that time forward 
that there was previously. : 

Q. Do you remember the condition of the real estate market in 
1870? 

A. In 1870 it was a very good vear for real estate—a very good 
year indeed. 
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Q. Was that confined to Hyde Park or was it general? 
A. It was general throughout the country. 
Q. Mr. Van Allen, what in vour judgment was the fair cash value 
of the 80 acres lying between 59th street and 63rd street, fronting 
west on Stony Island avenue—the piece of property in question—in 
the middle of August, the 27th of August, 1870? 

A. $5,000 an acre. | 

QQ. And what at the same time was the value of the piece lying 
upon the lake shore—the 34 acres there in question in this suit, as 
has been described, lying east of the 80—the 34-acre piece on the 
lake shore? 

A. It was worth, probably, in the neighborhood of $35 an acre 
more. 


Mr. Futter: We might as well have the agreement entered that 
the lake shore piece contained on the 27th of August, 1870, 34 
acres. 
247 Mr. THompson: That is all right, and the other piece con- 
tained 80 acres, less the three acres that we are not entitled 
to. 
The Court: Less three acres previously sold. 
Mr. Futter: It is an admission, of course, only for this case; 
there is some dispute over the other acres. 
The Court: Certainly. 


Cross-examination by Mr. Storrs: 


Mr. Storrs: Have you ever before been a witness in this condem- 
nation suit? 

A. Yes, sir; once or twice. 

Q. Is that all? 

A. Yes, sir. 

Q. How long do you say you have been engaged in the real estate 
business in this city ? 

A. Since 1854. 

(). I understand you to say there was a sharp advance in the value 
of property in that region immediately after the agitation of the 
park ? 

A. No; that is not what I said. 

Q. W hat did you say ? 

A. I said the advance commenced at the time of the agitation ; 
I did not say a sharp advance. 

Q. A good deal of that advance was attzibatable to the fact that a 
park was to be created there, wasn’t it? 

A. The advance was attributable to the fact that a large amount 
of property would be taken for a park, and not be available in the 

future for residence property. 
248 Q. That is my question which you have answered in the 
affirmative ; that it was to be used in the creation of a park. 

A. Yes, sir. 

Q. I understand you to say that there was an advance up to the 
time of the passage of the park act? 
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A. Continuously up to about the time of the decision of the mas- 
ter; probably along in the summer of 1870, when they began to 
realize the fact that the property was mortgaged to pay for this. 

Q. Did the property decline after the vote had been cast and after 
the fact had become known there that the park was to be located 
there? 

A. Not immediately afterwards, because the people who had got 
it were generally stiff holders; men who had made money and who 
could hold off and see their way out of it. 

(). Did it begin to decline afterwards ? 

A. It declined afterwards. 

(. The mortgages were to mature in 1873, I think ? 

A. I don’t remember really at what time the first assessment, that 
— the South Park Commissioners, began. 

Q. Times kept pretty good, didn’t they, up to 1873 ? 

Exactly, but 

Q. Answer the question. 

A. I prefer to make an explanation. 

Q. Answer the question and never mind your explanation. That 

park there did not share in the general prosperity of the 
249 country, as I understand you, then, from 1870 to 1873 ? 
A. Your misunderstanding is very grossly erroneous. 
Q. Did it advance or did it not after 1870 ? 
. After the thing was determined. 
. It was determined in 1870, wasn’t it ? 
. It was determined in 1870. 
Q. Did that property fail to share in the general prosperity of the 
country from 15870 to 1873? 
A. Oh, no; no sir. 
Q. There was a general increase 1n 


there? 
‘A. Well, hardly; not the property that was .covered down there. 


Q. Now, I am not speaking about that. 

A. What are you speaking of—the general prosperity of the whole 
country ? 

Q. There was a general increase in value of property throughout 
the whole country ? | 

A. Yes, sir. 

Q. But the property near South Park didn’t share in that pros- 
perity, did it? 

A. Because of the mortgages. 

Q. And the mortgage was a tax imposed upon it; that i is the reason 
why sales were so slow after 1870, 1s it? 

A. That is the reason why, and I know the number of my clients 
who drew their money as rapidly as they could do it. 

Q. Now, the burdens upon these adjacent property holders were 

so great in paving for the purchase of this land for the park 

250 that it really impaired the facility for sales, didn’t it, down 


there ? 
A. That was.one of the improvements. 


POS 
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Q. And the higher you got the lands in the parks the greater the 
burdens ? 

A. Yes, as a general principal; but the assessment was fixed on 
the estimate of the commissioners at a given sum, and that sum, as 
I understand it, was not to be increased or diminished by purchas- 
ing dearer or cheaper. 

q. When was that sum fixed ? 

A. I think it was fixed and determined—I am not really certain ; 
it was one of the elements that entered into the Supreme Court de- 
cision. 

Q. Never mind the Supreme Court decision ; I argued that case 
myself. 

A. You asked me, and I say I do not know; I say it was fixed in 
that litigation, but I am not certain; some time in there, but I am 
not familiar with that enough to know. 

Q. Now, all I'am after from you is to specify the times and 
burdens established, and that as soon as that was specified the sum 
became fixed, and that then a drop off took place in the value of 
that property again. 

A. No; I would not like to say that; that would not be an exact 
statement of what I would like to say. You are putting words in 
my mouth that I do not intend to say; but I do say when people 
began to realize the facts they were anxious to unload, and others 

did not want to purchase. 
251 Q. Did not the burdens begin about the time the knowl- 
edge was communicated ? 

A. About that time. 

Q. Now, the first assessment was to be paid pretty quick, wasn’t it? 

A. I don’t know ; I don’t remember. 

Q. Were you -not sufficiently familiar with the course of business 
to know about that? 

A. I do not remember it; but I was familiar with the course of 
business. 

Q. Was it a fact that so soon as the people owning this adjacent 
property came to realize what sums of money they were obliged to 
pay for this park that then activities in the purchase of that property 
ceased ? 

A. Activities were very, materially reduced. 

Q. Now, when was that ? 

A. I give it up. 

Q. Now, then, the higher the prices, therefore, that the park com- 
missioners were ‘compelled to pay for this land the lesser the activity 
in the sale of adjacent property ; 1s that so? 

A. Wait until 1 tell you. Don’t keep interrupting me all he 
time. 

Q. Will vou answer my question ? 

A. I will if the reporter will read the question. 


Mr. Storrs: Read the question. 
(Question read.) 


A. That is true to that extent. 


amen. 
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Q. That will do. 

A. It will not do. 

The Court: Explain, then, if you want to. | 
252 The Wirness: The commissioners went on and made esti- 

mates as to the values of all the lands, and those estimates 

were fixed as a basis upon the certain properties per acre. What 
those properties per acre is [ cannot tell you now. I had it in my 
head before. They were fixed upon a certain valuation of that prop- 
erty, but the valuation was spread out upon the adjacent property, 
and when the people began to realize the amount of the debt, the 
size of all there was to pay i 

Mr. Storrs: When did the activities begin to decline ? 

A. Along in the latter part of 1872 and 1873. 

Mr. Storrs: That will do. 

A. I mean 1870 and ‘871. 

(). How many times in the last three years have vou been a wit- 
ness In condemnation cases ? 

A. Condemnation cases of all kinds? 

Q. Yes; condemnation of all kinds; we will say all kinds? 

A. Well, the State street, [ guess 

(Q). Just give the number of times 

A. I am telling you where they were. 

Q. Never mind telling me where they were. 

A. But I will. There is an item here—the State-street condemna- 
tion ease; that was one ease, and there was 250 or 300 times that I 


was called as a witness. 
(). All in one suit? 
2538 A. It may amount to 75 or SU times within the last three 
years, In different suits. 
Dedirect examination by Mr. THOMPsoN : 

Q. You spoke about property in this cross-examination that was 
affected disadvantageously by reason of a mortgage. Did vou refer 
to the property lying within the park or did you refer to the prop- 
erty Iving outside the park ? 

A. That was outside. 

(. Now this mortgage; by the word “mortgage” you mean the 
special assessment levied upon the outside property for the purpose 
of this park ? 

A. Yes, sir; that is the exact thing I mean; the property lying 
outside had a special assessment, which I termed a mortgage; the 
property inside the park did not have to contribute towards the 
payment of that assessment. 

Q. Do you know whether the amount of the special assessments, 
which is to be specially assessed on this property by reason of this 
park, was determined ? 

A. My recollection is that it was determined at the time of the 


location of the limits. 
Q. Has not that amount, vears ago, been determined ? 


Objected to. 
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Q. Do you know about when it was determined *% ? 
A. I.do not know exactly. 
254  Q. Well, do you know whether it was necessary to de- 
termine an amount before you can assess it upon property ? 
A. Presumably it is; you cannot make an assessment without 
having the amount assessed. 
Q. In your judgment does the price of this property—the price 
that is to be paid for this property—have. any effect whatever upon 
the burdens of the property abutting it? 


Objected to as a question of law. Overruled. Exception. 


255 GEORGE W. WAITE was then called as a witness on behalf 
of the plaintiff, and, being first duly sworn, testified as follows: 


Direct examination by Mr. DuNLEvy : 


(. What is your name? 

A. George W. Waite. 

Q. Where do you reside? 

A. Hyde Park. 

Q. How long have vou lived there? 

A. 25 years. 

Q. What has been vour business ? 

A. Surveying, engineer, aid real estate business. 

Q. What official position have you held in the town of Hyde 
P an ? 

[ have been town clerk, collector, assessor, trustee, Superin- 
te oma of public works, village engineer, and supervisor. 

Mr. Green: You didn’t hold all these offices at unce, did you ? 

A. I held some of them at once, yes, sir; when I was assessor for 
6 years I was, e2-officio, one of the trustees. 

‘Mr. Duntevy: Well, you are well acquainted, then, with the 
values; are you well acquainted with values of land in the town of 

Hyde Park, and especially in relation to the south one-half 
256 of section 18? 
A. I know its topography. 

Q. What position have you had with reference to the park com- 
missioners? Had you in 1870 any connection with the park commis- 
sioners ? 

A. I was chief engineer of South Park. 

Q. Did you hold the position as assessor under the appointment 
of court for any purpose? 

A. I did. 

Q. In what year was it, 1871 or 1870? 

A. I was appointed in the summer of 1869 by the circuit court 
as one of the three commissioners to levy a special assessment on 
South Chicago—the south side here—Hyde Park and lake. 

Q. Were you appointed to make a valuation of lands in this 
neighborhood at the time? 

A. Yes, sir. 
Q. You were appointed under the laws of 1879 ? 
A. Yes, sir. 
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@. And performed the duties of assessor required by the law: 
who acted with you? 

A. William 8S. Greenleaf and B. F. Haddock. 

Q. At what time after that appointment did you make values of 
land in the immediate neighborhood of this 80 acres? 

A. I think we commenced in the fall of 1869. Now, as to dates, 
I do not wish to be too positive, but I think we commenced in the 

fall of 1869, and we were at work at it in 1870, and we were 
257 at work at it the time of the big fire—we were at work at it 

then. Whether we had closed it up or not before the big 
fire, 1 am not positive; but I am positive that what we did was all 
burned up. : 

Q. Twill ask you whether you'were one of the parties appointed to 
make the valuation of the lands lying outside the park ? 

A. We valued all the lands on the south side and in Hyde Park 
and in Lake. 

The Court: For this particular assessment ? 

Mr. THompson: Your honor, the law required that prior to mak- 
ing the assessment they should make a valuation of all the lands 
lying in the three towns, South Chicago, Hyde Park, and Lake. 
They should first make a valuation upon the land and then make 
an assessment, not based upon valuation, but based upon. special 
benefits. 

The Court: Did he help make this valuation ? 

Mr. THompson: Did he help make this valuation that Iam speak- 
ing of ? 

Mr. Futter: That was burned up. 

Mr. Tompson : And it was afterwards burned up. 

The Witness: But Iam not certain whether we were at work on 
it at the time of the big fire or whether we had closed it up before it 
was burned up; but we made ‘it over again. 

Q. Now, in making that valuation what was the basis of the valu- 

ation? Did it include the value of all the benefits that had 
258 accrued by reason of the park or was it a valuation without 
reference to the park ? 

Objected to as Incompetent, objection sustained, and exception. 


The Court: The jury understand that this gentleman (the wit- 
ness) has been In positions to acquire a knowledge of value of prop- 
erty down there, and he was selected under this act as one of the 
assessors. [le acted under that authority, and he gives his opinion 
now as to the value of property in controversy, and he does it with 
all these facts before the jury, and I think I will let him do that. I 
will sustain the objection and let you take an exception. Here:is 
property taken for public use, and the act describes a mode of pay- 
ing forit. The particular property is appraised, and then the owner 
is to be paid by levying assessments upon other property supposed 
to be benefited by the location of the park, and the court appoint- 
persons to appraise the outside property, ascertaining its value in 
that way. Now, the court does that, and this gentleman (the wit- 
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ness) was one of the —— appointed. He and the other 
—— made a list of all the property, attaching to each piece its 
value, in their judgment, and they returned that in court. Now, 
what else is there? : 
259 Mr. THomrson: The amendatory act changed that to this 
extent: It provided that these South Park Commissioners 
themselves should make that valuation instead of the assessors; 
and then, as we shall attempt to show, they did make that, and in- 
making it they took precisely the same figures that these gentlemen 
had made. | 

The Court: What is the amendatory act? Let us see it? 

Mr. THompson: Of course, if it was not that way I would concede. 
it at once. I will read, your honor, this act passed in 1871. This 
is an act approved June 16th, 1871. This is the act under which 
the assessment was made; it is prior to any assessment being made. 
There was no assessment made until this act, and this is the act 
under which the South Park assessment was made. (Act of June 
16th, 1871, read.) 

The Court: Well, I will reserve this question. You may go on 
upon another branen of it. 


Cross-examination waived. 


260 JONATHAN Y. ScAMMON was then called as a witness pro- 
duced on behalf of the plaintiff, and, being first duly sworn, 
testified as follows : 


Direct examination by Mr. THompson : 


Q. Your name is Jonathan Y. Scammon? 

A. Yes, sir. } 

Q. How long have you resided in this county, Mr. Scammon ? 

A. This is my 50th year. 

Q. Have you been an owner of property in Hyde Park during 
that time? 

A. Yes, sir; in various places; various parts of it. 

Q. Were you a dealer in real estate during the years of 1867, 
1868, 1869, and 1870? 

A. Yes, sir. 

Q. I wish you would give us some general idea as to about the 
size of your transactions of property in Hyde Park, as near as you 
can—a general idea of the extent to which you have dealt in prop- 
erty in Hyde Park. 

A. I should think to an extent, in different tracts, all somewhere 
from 300 to 600 acres—different pieces. 

Q. Where do you reside now? 
261 A. Well, I profess to live in Chicago and in Hyde Park 
too. I live in Chicago in summer and in Hyde Park in 
winter. 

Q. Where is vour summer residence ? 

A. Between 58th and 59th streets; and in Hyde Park, between 
Woodlawn avenue and Jackson avenue. I believe on the map it 
is called blocks 72, 73, and 74 of Kinzie’s division. 
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QQ. It is about in this position here, isn’t it? (Indicating map.) 

A. (Indicating.) It is right here; I should say right there, those 
three blocks there. I am north of Midway Pleasance; 72, 73, and 
74, they are the blocks. 

Q. How long has been your residence there, Mr. Secammon—in 
the summer, I mean ? 

A. I think I improved it in 1869. I think we went down there 
the next summer after the fire. 

Q. But you improved it in 1869? 

A. Yes, sir. 

Q. You have it all in one enclosure, haven’t you ? 

A. It was enclosed before that, but we made great improvements 
on it, I think, in 1869. 

(J. Have you been familiar with property lving on the lake shore, 
in Hyde Park, during those yvears—1867, 1868, 1869, and 1870 ? 

A. I think so. 

(). Have you had any experience with lake-shore property at all ? 

A. A great deal. 

(). As an owner or otherwise ? 

A. As an owner. 
262 (). On the south side ? 

A. Yes, sir; on the south side and on the west shore of the 
lake. 

(. For how many years were you owner of such property ? 

A. Oh, 20 or 350 years. 

Q. I will ask you what, in your judgment, on the 27th day of 
August, 1870, or about that time, what was the fair value of the 34 
acres in question in this case, lying along the lake shore? (Exhib- 
iting map to witness.) 

Objected to. 

Q. Are you acquainted with the property down here? (Indi-— 
cating. ) 

A. I think so. 

(). How long have you known it? 

A. [should think over 40 years. 

(. [ am speaking of this shore. Have you been familar with 
this shore piece ? 

A. | have been familiar with all that shore for a great many 
years—more than 40 years, I think. 

(). As to the value of this 54 acres lying from 59th street to 65rd 
street on the lake shore, and having its shore Iving angularly, of 
course, over a half mile on the lake shore ? 

A. Well, in answering that question I should like to say that the 
value of all the property in Cook county during the 50 years I have 
been here has been to a great extent speculative, and I can only 
answer what the market value of it would be. 

(). What it could be sold for in the market? 
263 A. What people who dealt in such lands and who oper- 
ated in such lands considered it worth, and I should say 
$5,000 an acre. 
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Mr. Futter: That is it. 


4 Cross-examination by Mr. FuLLER: 

i Q. Where did you say the property you reside on in summer is 
| situated ? 

| A. It is called on that map 72, 73, and 74 King’s Addition. 

‘ Q. It lies on what is known as that ? 


A. Yes, sir. 

2 At what time was that purchased ? 

In 1868, I think. 

Q Was there a very large increase in the value of that property 
between 1868 and 1870? : 

A. Oh, ves; all the property down there increased three or four 
times. 

(). In the vicinity of the park and the park system? 

A. Yes, sir. 

Q. It was affected by the existence of the park ? 

A. Of course it was affected by that, but there was a general boom 
In real estate in Hyde Park from 1869 to 1871, perhaps. 

Q. After February 24th, 1869? | 

A. Yes; I should say after th: at; after it became certain that the 
park was to be down there there was a very large boom. 

QQ. Now, in the valuation you have given us your judgment about 
the Jake shore price; can you recall what the situation of that piece 

was In 1870? 
264 A. I think Lean. I have been over there often, and I think 

| know exactly how it was. There were large piles of sand 
on the shore, not as large as they are at Michigan City, but large 
piles of sand there, and then sometimes when an adverse wind would 
come the sand would be taken away, but asa general thing the 
shore Was increasing and extending out into the lake by deposits of 
sand, and that was the case all along the shore, clear up to 35th 
street, at that time. 

(. Up to 55th street ? 

A. Yes, sir. 

Q. Do you mean from the piece we are speaking of north to 35th 
street? (Map shown to witness.) 

A. I mean all along on that shore there (indicating) there was 
an accumulation of sand. 

Q. That is not exactly an answer to my question. Do you recall 
the situation of that there (indicating), that piece there, in August, 
1880; was there any marsh on it ? 

A. Yes, sir. 

(. Any bullrushes there? | 

A. I don’t recollect particularly about buldrushes. 

(. What was the general grow th? 

A. That is the ceneral character of a marsh ; there is generally 
buldrushes. 

Q. Was there any on the land there ? 
A. Yes, sir; there was. 
Q. Do you recollect where ? 
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A. Well, I think in the southeast ‘portion of it there (indi- 
265 cating) there were oaks and poplars and some high land, and 
I think there was some high land with trees on it up nearer 

the north end of it. 

Q. To any considerable extent at the north end, would you say? 

A. I don’t how many, but I am sure there were some trees there ; 
but 1t was like a lot of land lying on the lake shore; there was a 
pile of sand 

Q. It is the same, isn’t it, as faras down to Michigan City ? 

A. Well, there is a great similarty in the whole of the lake shore, 
or was in the e: arly times, from 35th street down.’ 

Q. You have not stated that valuation as based on the adaptability 
of that particular tract for residence purposes, have you ? 

A. Well, it was a speculative value; in those times it was believed 
that property near the lake shore was exceedingly valuable and 
easier made into residences, or for almost any other use; that the 
only beauty of Chicago was the lake shore property; this always 
has been valued v: astly greater than any other. 

Q. What do you mean by speculative value; you mean to sell 
the property upon the chance that it will rise? 

A. I mean the value there is in it; the relative amount of money 
there is in it, just as the relative value of pork and beans. 

Q. Or stocks? 

A. Yes; whatever people are operating in. 
266 Q. Was there a great deal of activity between the spring 
of 1869 and the summer of 1870? 

A. I think there was a great deal. 

Q. You have said that north of 35th street it was about the same? 

A. There was some places that 1t was sometimes higher—like the 
old South Park Hotel was very low. 

Q. You said as far north as 35th street, I understand you. 

A. I said there’ was a rise in some places. 

Q. Were there any piers along the shores, do you remember ? 

A. I don’t recollect when the first pier—there was no piers along 
there that I recollect of, excepting those that were built by the town 
of Hyde Park ; but [ do not recollect exactly when that was done ; 
there was a little pier built at the end of several streets down there 
to protect sewerage, but at what time [ don’t know, and I am not 
sure that there was a little pier there, and [am not sure there was 
a little pier there that was used by some fisherman. 

Q. What was the system of drainage at that time, 1870, or;was 
there any system of sewerage ? 

A. I don’t think there was any system of sewerage, but*I cannot 
recollect the date when the first sewer was put down; but there was 
a sewer or outlet from the north end of that’ tract, and there was 

another one further down. 
267 Q. Now, you have said that your dealings were from 300 
to 600 acres during 1869 or 1870? 

A. Not in 1869—all I ever had in South Park 

Q. What dealings did you have in 1869 and 1870? You need 
not specify them, but give them to us in a general way. 
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A. I have had occasion to look up a great deal of property in 
which I was interested in there in connection with corporation or 
owned personally to a great extent in the village of Hyde Park. 

Q. What corporations ? | 

A. Well, the Chicago Marine & Fire Insurance Company is one. 

Q. A marine company ? | aa 

A. A marine company. It was named the Chicago Fire & Marine 
Insurance Company. 3 

Q. The Mechanics’ National Bank ? | 

A. No; I don’t think the Mechanics’ National Bank had any real 
estate there at that time. I don’t recollect that. I doubt that, but 
I was there loaning a good deal of money on mortgages, sometimes 
for corporations and others, and I had occasion to look up Hyde 
Park property a good deal. 

Q. In 1869 and 1870, do you mean ? 

A. Yes; I mean 1869 and 1870. 

Q. How long ago is it since you owned any property on the lake 
shore? 

A. Well, that depends upon the termination of lawsuits, when 
they are going to end. 

Q. Have you acquired any within ten years, for instance ? 
268 A. I don’t think I have. 

Q. Whatever interests you now allude to were acquired 
years ago? 

A. Yes, sir. 

Q. Have you made any special examinations of values with a view 
to giving your testimony in this case?. , 

A. No; well, I cannot say. I say both ves and no. I have been 
repeatedly called as a witness in relation to the value of property 
down there. I was called once before in this case, and I have been 
called in one or two suits before in relation to the value of some 
property down there in the park, and every time that I have been 
called as a witness, until this time, I have endeavored to refresh my 
recollection, and in some instances I have been on the property and 
looked at it for the purpose of being more certain about the facts 
which I had to testify to. 

Q. Do you include in your basis of judgment the value of sup- 
posed accretions ? 

A. Well, I suppose so. 1 include everything in connection with it. 

Q. Did you ever make any computation to see what it would take 
to fill that tract ? 

A. I never did, but I saw there was a good deal of sand there that 
would fill up the holes very readily. : 

Q. Did you make any specific calculations ? 

A. I did not make any specific calculation, but I formed 
269 my opinion from my general knowledge. 

Q. Can you state what the general direction of the current 
down there is? 

A. Well, the general direction of the current is, I should say, in 
1869 or before that, it was in the southeasterly direction—I mean 
southwesterly—and it piled up the sand on the lake shore; but 


- 4, eA 
hintaan ee ee 2 Bye > 
Bee ae, a 
way 


| 134 SUSIE M. KERR ET AL. VS. 


after the construction of the piers on the harbor and the building 

| of so many other works, the current was so changed that instead of 

piling up sand it cut it out. 

Q. In what direction does the current strike, or did it strike the 
land in 1870? 

A. Let us see; it must have been. The current must have run in 
the southwesterly direction. 

Q. Did it strike it perpendicularly ? 

A. It didn’t strike it always alike. I have had a great deal of 
experience, you know, at the foot.of 35th street. 

@. Never mind about that. 

A. One current would come and pile up sand and another would 
come and cut it out. The current was not uniform at all, and it de- 
pended upon the extent of the piers out into the lake and so many 
other circumstances that you could not say it; but the average up to 
1870 was to increase the quantity of sand and the quantity of soil all 

along the lake shore down to the mouth of the Calumet river. 

| 270 Q. Where did the sand come from—that is, from your ob- 

| servation ? : 

| A. It was said to come 
(. No; your own experience. 

| A. I went up to Evanston, and I found the bank was wearing away 

| there and drifting down, and 1 found the sand drifted around the 

new pier and dropped down two or three miles below the pier on 
the south side. 

Q. What pier are you speaking of ? 

A. I mean the Government piers. 

Q). When was the north pier constructed ? 

A. I should say they began to construct the north pier in 1875, 
when I first came here. | 

Q. Did that have any effect in stopping the flow, or whatever it 
| was, from Evans'own—from the north side ? 

A. It cut it and piled it up on that land that you call Ogden 
Slip; but, nevertheless, the sand would sweep around. 

Q. The object of my question was to get at this: Would not what- 
ever came around the north pier be lighter rather than heavier— 
the boulders coming around there—from your observation ? 

A. My observation is this, that I knew very little about currents 

of water, and I never did find anvbody who knew much about it. I 

found out from my experience on the lake shore that no two streams 

is like the other; sometimes a great deal of: coarse boulders 

| 271 ~~ of stone, such as you would use in making walks, are brought; 
| another would bring a coarse gravel, which we sold to men 
to put on the roofs, and another one would bring very fine sand. I 

do not know, and [ never have found anybody else that did know, 

' what special currents produced this effect. 


Redirect examination by Mr. THompson: 


Q. This average result of accumulation, as [understand you, con- 
tinued until the “building of the Government pier south, is it not? 
A. Well, [ think that those accumulations—yes, I should say that 
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that is so—but every time a new pier, whether it was put up by the 
Illinois Central or by the Government—any way, every time I have 
watched this lake shore, because we have had an interest ever since 
1839, and every new pier that would be put out the currents on the 
lake shore would be changed, and it is a subject I have expended a 
great deal of time on and talked a great deal with the officers of the 
Illinois Central and others, and the only thing we knew was that 
we did not know anything certain, excepting that certain currents 
would increase and certain others decrease, but we knew for years - 
and years that, say from 35th street down to South Chicago, there 
was a general increase of the sand and land on the lake shore, and. 

that the building of these piers gradually changed the cur- 
272 rent, and when the Government extended their piers out so 
: far and the Illinois Central extended theirs it began to cut 
out and wash away lower down. 

Mr. THompson: Which pier was that. You mean the pier on the 
south side of the harbor ? 

A. Yes, sir 

Q. Do you recollect the date when that was done? 

A. They had been doing it all along. 

Q. Wasn’t it after the fire that that pier was made ? 

A. They had been to work on those piers ever since I have been 
in Chicago. 

Q. But the pier that was extended south ? 

A. I don’t recollect the date when it was commenced, _ 

Mr. Futter: It had been commenced long befvre the fire, 
hadn’t it? 

A. They have been building piers ever since I have been in 
Chicago, and I should say they commenced—to my recollection, 
without knowing exactlyv—would be, that they commenced it before 
the fire. 


Adjourned to 2 p. m. 


273 3 Dec. 5tH—2 p. m. 

FREDERICK L, FAKE was then called as a witness on behalf of 
the plaintiff, and, having been duly sworn, was examined in chief 
by Mr. THompson, and testified as follows: 


Q. What is your business? 

A. Real estate broker. 

Q. How long have you been engaged in that business in this 
county ? 

A. 20 years. | 

Q. Were you so engaged from 1867 to 1870, inclusive ? 

A. Yes, sir. 

Q. Do you know the property that is involved in this suit ? 

A. I think I do. 

Q. It is the 80 acres lying between 59th and 63rd streets fronting 
west on Stony Island Ave. and geet the 34 acres lying on the lake 
shore? 
A. Yes, sir. 
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Q. Were you familiar with the value of property in that neigh- 
borhood in August, 1870? 
A. I think it I was. 
Q. Had you had transactions in Hyde Park? 
A. Yes, sir; for many years. 
Q. Did you have since 1870? 
A. Yes, sir. 
274 Q. What, in your opinion, was the fair cash market value 
of the 80-acre piece I have described to you,in August, 1870? 
A. From $4,500 to $5,090 an aere. 
Q. What was the v: alue of the 34 acres on the iis at the same 
time? 
A. About $1,000 an acre more. 


No cross-examination. 


270 WiILitiaAM L. GREENLEAF, a witness on behalf of the plain- 
tiff, was then called, and, having been duly sworn, was exam- 
ined by Mr. Thompson, and testified as follows 

Q. I want to ask this witness the date at which the special assess- 
ment of the South Park was confirmed. I ean bring in the record 
of the circuit court to show the date of confirmation, if necessary. 
Do you remember the date at which this act was submitted to the 
people for a vote? 

A. I dq not remember the precise date ; it was in March. 

QQ. March 25, 1869; that 1s agreed upon, is it not? 

We now offer a certified copy of a map, showing the subdivision 
as it existed at the time in 1870, and as showing the general sur- 
roundings of the property. 

By the Court: Is there any objection to that? 

Mr. GREEN: We do not know anything about this map. 

The Court: This is a map they have been using all the time, I 
understand. 

The map is admitted in evidence, but it is understood the coloring 
is not a part of the original map. 


(Here follows map marked p. 275.) 


Counsel for plaintiff produced the original assessment roll, which 
was shown to the witness. 

276 Q. On what day was a special assessment for benefits con- 
ferred by the location of the South Parks confirmed by the 
circuit court? | 

A. On the 27th day of June, 1872. 

Mr. THompson: We now offer the valuation of the property lying 
within half a mile of the property proposed to be taken on Stony 
Island Ave., made by the South Park Commissioners and reported 
to the court. We offer the record of that. We also offer to prove 
by the witness the date upon which that appraisal was made; we 
would have to do that by actual testimony. 

Mr. FuLLER: We object to this proof. 
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The Court: This is the report which you said this morning you 
would offer. | ) 

Mr. THompson: Yes, sir; and I will ask the witness one or two 
questions bearing upon that matter. 

Q. When was the estimate of valuation of the property lying out- 
side of the limits of the park near where the land in question is 
made first ? 

A. For this second assessment ? 

Q. For the first assessment. 

Mr. Futter: I object to that; we have nothing to do with the 
first assessment. 3 

Mr. Tuompson: This is preliminary, and I will correct it with 
this matter. , | 
Mr. GREEN: We would like to save the question that it is imma- 
terial. : 

The Court: Go on and answer the question. 

A. It was made some time between the Ist of July and the Ist of 

December, J 870. 
277 Q. That was made by assessors, was it not? 
A. Yes, sir. 

Q. Were you one of those assessors ? 

A. I was. 

Q. Did you have anything to do with the making of the second 
valuation that was made and signed by the commissioners ? 

A. Yes, sir. 

Q. Who assisted you in that? 

A. The assessors of South Chicago, Hyde Park and lake, and Mr. 
Geo. W. Waite. 

Q. Do you remember whether that second assessment, so far as 
your memuranda and memory serves you, was the same as the prior 
one? 3 | 


Objected to. 


The Court: I think we had better stop with this until I dispose 
of the main question. 

Mr. THompson: May I say, as 1 suppose I shall be able to show, 
they were the same, the first assessment being destroyed and the 
second assessment being like it? | 

Mr. Srorrs: Your honor has suggested you will deliberate on the 
question to-night, which is well, but before a decision is announced 
upon it we would like an opportunity of being heard, of course. 


278 ASAHEL Emicu was then called as a witness on -behalf of 
the plaintiff, and, being first duly sworn, was examined by 
Mr. Thompson and testified as follows: 


Q. Did you sell to the South Park Commissioners a piece of 
ground lying between 59th and 60th streets, and between Adams 
street, the first street west of the railroad, and Stony Island avenue? 

A. The boundary on the west is not Ada St., but Madison Ave; 
of the property I sold, I sold as an owner of an one-third undivided 
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Commencing at the southwest corner of Fiftv-first street and Cot- | 


tage Grove avenue, running thence south along the west side of 
Cottage Grove avenue to the south line of Fifty-ninth street; thence 

east along the south line of Fifty-ninth street to the east line 
283 of Hyde Park avenue; thence north on Hyde Park avenue to 

Fifty-sixth street ; thence east along the south line of Fifty- 
sixth street to Lake Mic higs in; thence southerly along the shore of 
the lake to a point due east of the center of section twenty- four (24), 
in township thirty-eight (38) north, range fourteen (14); thence west 
through the center of said section tw enty-four (24) to Hyde Park 


avenue; thence north on the east line of Hyde Park avenue to the 


north line of Sixteenth street, so called; thence west on the north 
line of Sixtieth street, so called, to Kankakee avenue; thence north 
on the east line of Kankakee avenue to F ifty-first street ; thence east 
to a point to the place of beginning; also a piece of land commenc- 
ing at the northeast corner of Kankakee avenue and Fifty-fifth 
street, running thence west a strip two hundred feet wide south and 
adjoining the north line of said Fifty-fifth street; along said Fifty- 
fifth street to the line between ranges thirteen (13) and fourteen (14) 
east; thence northeast of and adjoining said line a strip two hundred 
(200) feet wide to the Illinois and Michigan canal; also a parcel of 
land beginning at the southwest corner of Douglas place and Kan- 
kakee avenue, running thence south a strip of land 132 feet wide 
along the west side of said Kankakee ave. to a point 150 feet south 
of the south line of Fifty-first street ; also a strip of land commenc- 
ing at the intersection of Cottage Grove avenue and Fifty- 
284 first street, running thence east 100 feet in width on each side 
of centre line of Fifty-first street to. a point 100 feet east of the 
centre line of Drexel avenue; also a strip of land extending north 
from the intersection of Fifty-first street with Drexel avenue 100 feet 
in width on each side of the centre line of said avenue to the north 
line of Forty-third street ; thence northerly a strip of land 200 feet 
in width till it meets or intersects with Elm street, in Cleaverwille ; 
thence northerly along said Elm street 200 feet in width west from 
the east line of said street to its intersection with Oakland avenue; 
said Jands situate in and being a part of sections two (2), three (5), 
six (6), seven (7), eleven (11), fourteen (14), sixteen (16), seventeen 
(17), and eighteen (18); the southeast quarter of section 10 (10), and 
all of fractional section thirteen (13) except the north twenty-four 
yon acres; the northeast quarter of section fifteen (75), the north half 
of section twenty-four (24),1n township thirty-eight north, range 
fourteen east, and parts of sections thirty-one (31) and thirty- four 
(34), in township thirty-nine (39) north, range fourteen (14) east. 
In testimony whereof witness my hand and the corporate seal of 
said South Park Commissioners, this 25th day of October, 1883. 


[SEAL. ] H. W. HARMON, 
Secretary South Park Commissioners. 
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GrorGce W. Warre, a witness, called on behalf of the de- 
fendant, was examined bv Mr. Fuller, and testified as follows: 


Q. Were you acquainted with Alexander Wolcott? 

A. I was when he was alive. 

2 When did he die? 

I cannot give you the date, but some time last summer. 

Q He was county surveyor, was he not, of this county for many 
years ? 

A. He was. 

Mr. FuLiLerR: I now offer in evidence the testimony of Mr. Wolcott, 
taken on the first trial of this case. 


Counsel for defendant then read to the jury the testimony of Alex- 
ander Wolcott as given in the former trial of this case, which is 
as follows. , 


Adjourned to 10 a. m. Dee. 6th. 
286 (Map marked Exhibit A to this deposition ts objected to.) 


Mr. Futter: There is no objection to this tracing map? 
Mr. THompson: I don’t see any objection. 
Mr. Futter: The brown paper map we do not insist on. 


ALEXANDER WOLCOTT, a witness called on behalf of the defendant, 
being first duly sworn, was examined in chief by Mr. GREEN, and 
testified as follows: 


Q. What is vour name? : . 
A. Alexander Wolcott. 
QQ. What is vour business, Mr. Wolcott ? 
A. Civil engineer and surveyor. 
Q. How old are you? 
A. 68. 
Q. How long have you resided in this county ? 
A. 49 years. 
Q. What has been your business during all that time? 
A. Engineer and surveyor. 
Q. Have you ever held any official position in that respect in this 
county? 
A. County surveyor. 
Q. How long? 
A. It will be 28 years the first of December. 
The Court: That vou have held the office 28 years ? 
A. Yes, sir. 2 
Mr. Green: He is one of the institution- here. The prop- 
287 erty in controversy in this suit is the west 80 acres of the 
southwest quarter of section 13, town. 38 north, range 14 east, 
of the 3rd principal meridian ; do you know that piece of property ? 
A. Yes, sir. 
Q. How many acres is there in that piece ‘ ? 
A. A little over 80 acres. 
Q. Where is it situated ? 


J 
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A. It is situated on Blue Island avenue between 

Q. What? 

A. In the town of Hyde Park, between 59th street and 63rd. It 
fronts west on Blue Island—on Stony Island avenue; the other 
piece is the southeast fractional quarter of the same section. 

LQ] Do you know that piece of property ? 

Yes, sir. 
Q. Have you ever been upon that piece of property ? 
. Yes, sir. 
About when was the first time that you set foot upon it? 
The first time, I think, was in 1856. 
_ For what purpose did you go upon it In 1856 ? 
I surveyed it for Mr. Phillips. 
The whole tract ? 
Yes, sir; the Phillips tract. 
Did the Phillips tract, as you understand it, include both of 
these pieces that I kave called your attention to? 
A. Yes, sir. 
Q. You therefore surveyed both of these pieces in 1856 ? 
Yes, sir. 
Did you ever survey It again ’ 
I surveved it in 1869. [ think either 1869 or 1870, the next 
survev that I made there. 

Q. Did you ever survey it again ? 

A. Yes,sir; I surveved it in 1876. 

Q. Who with ? 

A. George W. Wait. 

Q. The Mr. Waite that has been on the stand here asa witness ? 

A. I think so. [I suppose he was on the stand. 

Q. Did you ever survey any portion of this west 80 — for the pur- 
pose of making a subdivision ? 

A. No, sir. , 

Q. Do you know any of this west 80 — being platted into lots? 

A. No, sir; I never heard of it. 


Q. Do you remember a man by the name of Bixbee in your em-: 


ploy? 
A. Yes, sir. 
Q. Do you remember his platting 26 acres there on Stony Island 
avenue? 
A. No, sir. 
@. Well, it is immaterial. Now, in 1870, what was the condition 
of that west 80 acres as compared with the present time ? 
2589 A. Well, I should say it was about the same thing; I can’t 
see any difference. 
Q. Did vou take levels in 1870 of that west 80 acres? 
A. No, sir; I did not. 
Q. Has the conformation of the ground changed any between 1870 
and the present time of this west 50 acres? 
A. No, sir; I should say not. 
Q. Have vou made a topographical map of that 80 acres as it now 
appears? 
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A. Yes, sir. i 3 : 

Q. Will you produce it. Does that also include a topographical 
map of the shore piece? 

A. Yes, sir. 

Q. As it now appears ? 

A. Yes, sir. 

Q. Does this map accurately show the topography of this § 80 acres? 

A. Yes, sir. 

Q. Does it at present show the present topography of the east 
shore piece? 

A. Yes, sir. 

Q. This east shore piece it is topographically substantially the 
same now as it was in 1870—that 1 is, What Is left of it? 

A. What is left of it is. 


Mr. GREEN: We now offer this map in evidence. 
Objected to. Objection overruled. Exception. 
Here insert Walcott’s. map. 

(Here follows map, marked p. 289.) 


290 Q. Upon this map, Mr. Walcott, I observe a number of 
figures in red ink; what do they denote? 

A. They denote the elevation of the ground by the city datum. 

Q. That is where it says there four feet and three- tenths; does 
that mean that the ground at that point is 4.3 above city datum? 

A. Yes, sir. 

Q. So where it is 3.8, that means that if is three feet and eight- 
tenths above city datum ? 

A. Yes, sir. 

(). Now, when was city datum established ? 

A. That was in 1847. 

(@. And what did the city datum establish ? 

A. The low water of 1847. 

2. That is, the city datum is the lowest point that Lake Michigan 
reached in 1847? 

A. Yes, sir. 

Q. How does Lake Michigan now compare, usually with city 
datum ? . 

A. It is 2 feet 6-tenths higher, it was Friday, than city datum. 

Q. 2.6 above city datum ? 

A. Yes, sir. 

Mr. Tuompson: To-day you mean? 

Mr. GREEN: No; he don’t say to-day, he says usually. 


Q. Is it ever higher than that ? 
A. Yes; it has been four feet above the city datum. 
291 Q. Well, take one year with another, what would be the 
usual highest point of Lake Michigan above city datum ? 
A. Well, there are no two years alike. 
Q. How ‘often does it get to be three feet above city datum ? 
A. About once in six years. 
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The Court: That is to make it nine feet high, you mean ? 


A. No, sir; to make it seven and a half feet hight. 

Q. That would make it how high above city datum ? 

A. Seven and a half feet. 

Q. How would that make it compare with the present heighth or 
grade of Stony Island avenue? 

A. About the same thing. 

(.. Now, in order to make that grade, would it be possible to take 
anything off of these ridges—off the crown of these ridges ? 

A. Take about nine inches off to make that seven feet and a half 
high ; take about nine inches off the crown of the ridge. 

QQ. Have you put that in your estimate of the filling ? 

A. No, sir. 

Q. How much, then, would the ridges themselves furnish of this 
filling ? 

A. Take about 25,000 yards off the ridge. 

(J. So that in order to fill that you would have to bring there 265 
cubic yards of filling ? | 

A. Yes, sir. 

Q. 265,000 ? 
296 A. Yes, sir. 
Q. And that—— 


Mr. THompson: I object to your asking all of the time leading 
questions. 


Q. And if that was brought there and the 275,000 cubic yards of 
filling, and 25,000 taken off the crown of the ridges, what grade 
would it bring that land to as compared with the present grade of 
Stony Island avenue? 
A. It would be the same grade of Stony Island avenue. I ecalcu- 
lated it as the same grade. 
Q. Do you know where that filling could be obtained to fill that, 
or could have been in 1870 ? 
A. It might lave been obtained a mile south of there, on the lake 
shore. i 


Q. Could it not have been obtained from the lake shore imme- 
diately east of this property ? 

A. No, sir. : 

Q. Why not? : 

A. Beeause the lake shore that time was lower thanseven feet and 
a half above grade. 


Q. Above datum, do you mean ? : 

A. Above city datum. . 

Q. Generally the land in Hyde Park, say half a mile from the lake : 
shore—land that is now improved—at what highth does the water j 


stand in that land ? | 
297 A. I don’t understand your question, Mr. Green. ie 
Q. In the improved land in Hyde Park how deep would 
vou have to dig to get water ? 
A. Well, about from eight to twelve feet. 
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) Mr. THompson: Whereabouts in Hyde Park—Hyde Park is a very 
big place ? 


A. I don’t mean how deep; I mean in comparison with the hight 
of the water in the lake. 

A. Well, you would strike water anywhere i in Hyde Park—any- 
where at the highth of the level of the lake. 

Q. Is that a permanent condition of things? 

A. Yes, sir. 

Q. Why is that so ? 

A. Because the substructure of the ground there is composed ot 
the sand and gravel, the water from the leke percolates through it, 
and the water that you would strike you would strike in the same 
level as you would strike the lake. 

Q. And that is, I understand ‘you to say, the permanent condition 
of things? 

A. Yes, sir. 

Q. Do you remember the condition of this lake-shore piece in 
1870? 

A. Yes, sir. 

Q. About how many acres was there then, oh about? 
298 A. Between 30 and 40, my recollection is. 
Q. How many acres are there there to-day? 
A. There is ten acres and thirteen hundredths. 


Mr. THompson: I object; I don’t know what that has to do with 
~ it. 

“< The Court: I think perhaps the evidence is competent as show- 

ing the jury the difference between the land in 1870 and what it is 

now, so they will understand it as they see it. 


Q. As of w hat day is this ten acres and a fraction that you speak 
of? 
A. 26th of October; you mean how much there was there ? 
Q. On the 26th of October there was how much land there? 
A. Ten acres and thirteen hundredths. 
Q. In this east fractional section ? 
A. Yes, sir. 
a The Court: This 34 acres? 
A. Yes, sir. 
The Court: All washed away but the ten acres, is it? 
A. Yes, sir. 
Q. I mr tel red figures upon that map of that piece of land ; 
what do they designate ? 
A. The levels above city datum. 
‘ Q. That is where it is put here as three feet and three inches or 


» 3.3, that means three feet and three-tenths above city datum ? 
A. Yes, sir. 
; 299 Q. Now, in 1870, what was the condition of that level as to 
‘ its level above city datum—the 34 acres ? 
v ee a 6 
es A. I should say it is the same as it 1s now. 


Q. The same as the balance is now ? 
A. Yes, sir. 
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Mr. Thompson: You say what is left of it now is precisely the 
same as It was in 1870? 

A. What is that, Mr. Thompson ? 

(J. [In 1870 what was there in the southeast corner of this frac- 
tional piece? 

A. The southeast corner ? 

(. Yes. 


A. There was a small clump of timber in there about—well—I 


should say about an acre. 


(. Have you observed from 1870 that the land has been blowing 
in on that land very much? 

A. No, sir. : 

(Q. Has it been raised any by the action of the waives? 

A. No, sir. 

(). Have you made a calculation, Mr. Wolcott, as to how much it 
would have taken in 1870 to have filled this 54-acre tract to the saine 
level above city datum as you have given for the: west S0-acre tract ? 

A. No, sir; I have not. | 

Q. You hav-n’t made any calculation ? 
300 A. No, sir. 
(). I wish you would before you go away, and give it to us. 
Mr. Wolcott, | will now show you a map which has been introduced 
in evidence, a topographical map of this district, as a topographical 
map of 1862, and I ask you if you have ever seen this ? 
A. Yes, sir; T have. 

Q. Did vou 1 have anything to do with the making of the map? 

A No, sir; not with the m: ap, but I helped to make the survey. 

Q. W ell, mn this map there is a ridge designated at the south por- 
tion of it as pasture lot-: is that the same ridge that is designated 
on your map as the eastern of the two ridges ? 

A. Yes, sir. 7 

(). And that east line, as | understand it, then, commences where, 
in reference to this ridge upon the Waite’s map, designated as 
er te lots? 

About 52 feet 

ot TTHOMRSON : Mr. Green, | shall have to ask you to put your 
questions so that an answer of Yes, sir, and No, sir, will not at all 
times be an answer. 

Q. Well, that question is not objectiona-l-. About how far did 
vou say? 

A. 30 feet east of it, about. 

(). What is the condition of the lake shore, with reference to being 

a ridge, now in comparison to what it was in i870? 
301 A. About the same thing. 
(). What is the action of the waves in making a ridge upon 
the lake shore, do you know”? 

A. Well, in that portion ? 

(Q). Yes. 

A. In that portion there is alow ridge there; it is about three 
feet above the water, and, well, in the last storm the water washed 
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right over it. It had every indication of washing right over into the 
land—right. over the ridge for half a mile there. 

Q. Now, Mr. Wolcott, do you know the means that would have to 
be resorted to to protect the lake shore from being washed away ? 

A. By building a breakwater. 

Q. Do you know? I ask you that question for yes or no. 

A. Yes, sir. , 

Q. Now, did you knowin 1870—that is, do you know what would 
have been required in 1870? 

A. Yes, sir. 

Q. What would have been required ? 

A. Breakwater. 

Q. Wait amoment. To protect that lake shore from being washed 
away ? 

A. A breakwater the whole length of the piece for half a mile. 

Q. Simply a breakwater north and south; would that have done it? 

A. Yes, sir. Well, diagonally with the line. 
302 Q. What else would have been needed besides that north 
and south breakwater diagonally to the land ? 

A. Well, put ina pier there at 63rd street, extend it out about half 
a mile, and that would help make the shore, but it would decrease 
the shore below. 

Mr. THompson: It would what? 

A Decrease the shore below it. 

Mr. GREEN: That we don’t care for; that is somebody else’s land. 

Mr. THompson: No; that is your land. 

Q. Do you know what the expense of such a pier would be or 
break water ? 
A. It would be about $15 a foot. 


Mr. THompson: He don’t say that he knows. 


(. Well, do you know, about? 
A. W ell, about. I think that in 1870 it would cost about $15 a 


@. A running foot? 

A. Yes, sir; a running foot. 

(). What is the character of this breakwater you speak of; just tell 
us how it would have to be constructed to withstand the action of 
the waives? 

A. It would either have to be constructed by cribs and piles driven 
or by a continuous line of two piles bolted together, about 14 feet 
apart, and filled with stone ? 

(.. Have you ever had any experience with filling land? 

A. Yes, sir; I have. : 

Q. Did you have any experience prior to 1870? 
303 A. Yes, sir. 
(. How large an experience? 

A. I was on the Illinois and Michigan canal ae also on the IIli- 
nois Central railroad, well, for seven years altogether, civil engineer. 

Q. How much would it have cost in 1870 per cubic yard ? 


Mr. THompson: Ask him if he knows. 
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Q. He has already said that he had experience; it is supposed that 
he knows if he has had experience. Do you know how much it 
would cost in 1870 per cubic yard to fill this land, giving an average 
haul of halfa mile, and allowing nothing for the cost of the material 
but to dredge it out from some place or other ? 

A. It would cost about 50 cents a yard. 

QQ. Per cubic yard? 

A. Yes, sir. 

Q. If the material had to be purchased, how much would it cost? 
A. It would cost about a dollar and a half. 

QQ. Where did you say they would have to get the material if they 
purchased it? 

A. About a mile and a half south on the lake shore. 


o 


304 Cross-examination by Mr. THompson: 


Q. Mr. Wolcott, this map, which was shown to you, that was made 
by Mr. Waite, you say you helped him make that survey? 
A. You will have to get up near here, Mr. Thompson, or I can’t 
hear you. 
Q. I will speak loud and I want you to speak so I can hear you. 
A. I will do it. 
Q. The map that was shown you, made by Mr. Waite, is a map, the 
survey for which you helped him make? 
A. Yes, sir. 
Q. Does that map represent, as you remember it, that survey ? 
. I suppose it did. 
ny Well, you saw it after it was made, didn’t you? 
A. No, sir; I did not; I don’t remember of ever seeing it until 
now. 
Q. On the map which you have brought here how many roads 
and ditches do you show on the west 80 acres? 
A. I show one ditch. 
(). As inside of it? 
A. I show one ditch. 
Q. Is that all that vou found there? 
A. No, sir. 
Q. W hy didn’t you show the others? 
A. I didn’t know that they wanted them. 
4 You didn’t know that they wanted them? 
305 A. No, sir. 
Q. You didn’t show the roads you found? 
A. No, sir. 
Q. And didn’t show the other ditches? 
A. No, sir. 
Q. Were you directed to show that ditch alone ? 
A. No, sir; [ was not directed to show it at all. 
Q. Now, 1 see that you have taken a level. Do these red figures 
indicate the position at which you took the levels? 
A. Yes, sir. 
Q. How did you take them? 
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A. I took them every hundred feet apart, — the first 1,200 
feet north of 63rd street. 

Q. And the balance 100 feet apart? 

A. Yes, sir. 

Q. And now, did you not in taking those levels go right down 
the lower part of it? 

. No, sir. 
_ Was there any part of it lying east lower? 
. Yes, sir. 
. Are you sure? 
. Yes, sir. 
. Was there any part lying west of it that was lower? 
. No, sir. 

Q. Did you not take these lévels down along the line, or 
vacated along the line, of the ditch which runs north 
and south ? 

. No, sir; I did not. 

. How far did you get away from it? 

. I am about 50 feet west of it to start with, and I am just east 
of it at the north end. 

Q. You are; why didn’t you show it so on the plan? 

A. I do. 

Q. No. “s your figures on the plan correspond with what you 
now tell me? 

A. Yes, sir. 

Q. Now, look at it; look here, along here, and tell me if you have 
shown on that plan a single place where vou took datum along west 
of that ditch ? 

A. No, sir; I don’t show that land at all. 

Q. You don’t show what land? 

A. The line which I took the levels on. 

Q. Don’t you? Just see these figures; they were placed on the 
map to indicate the point at which you took the levels? 

A. Certainly. 

Q. Then, if they do, they show the line on which you went, do 
they not? 

A. I took them at the—on 63rd street; I took them at 65 feet 
west of the ditch. 

Q. Did you take any levels east of that ditch ? 

307 A. Yes; I did. 

Q. Do you show them ? 

A. I don’t show them on here at all. 

Q. Do you show asingle level which you took east of that ditch? 

A. No, sir. 

Q. Now, I will ask you again, is the dirt that was thrown from 
that ditch thrown up on the bank ? 

A. Yes, sir. 

Q. And did you not take those levels just away from that dirt 
where that bank was made? 

A. No, sir. 

Q. Just west of it? 
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A. No, sir. 

Q. How far west were you ? 

A. 65 feet. 

(. Then your line of levels is 65 feet west of that ditch ? 

. Yes, sir. 

Q. Did you get just 65 feet west of it? 

A. No, sir; I did not. I ran due north. 

(). You ran due north ? 

A. Yes, sir. ; 

(. Did vou walk across there yourself? 

A. Yes, sir; I did. 

QJ. Did you set the stake? JT will ask you this: How did you take 

those levels? 
308 A. I took them—the first level I took 
Q. I don’t mean where did you take them; how did you 
take them; you took them through a leveling instrument ? 

A. Certainly : by a level and rod. 

Q. You had a man go wlong and set that rod ” 

A. Yes, sir. 

(). How large was—where was the point of the rod ? 

A. On the surface of the ground. 

(). You didn’t hold it? 

A. No, sir. 

Q You had a man hold it? 

A. Yes; [ had a man hold it. 

Q. And on that rod you had a sliding signal, to which you looked 
with your instrument ? 

A. I had a target. 

(). How large was the bottom of that pole at which you looked ? 

A. Two inches and a half square. 

(Q). When he set that down did you have i see that he was 
avoiding any little hollow or did you have him careful to avoid set- 
ting it on any hillock ? 

A. I did. Iwaswith him all the time,and I causioned him about 
that. 

Q. You were with him when you looked through the instrument ? 

A. I did not look through the instrument? 

Q You did not look through the instrument ? 

A. No, sIr. 

Q. And you did not hold the pole? 
309 A. No, sir. 
Q. And you are simply giving us what they told you ? 

A. Certainly. 

Q. Did you mire any when you went across there? 

A. No, sir. 

Q. It was the turf, was it not? 

A. Yes, sir. 

Q. All of it? 

A. Yes, sir; and been mowed. 

Q. Been mowed all over it? 

A. Yes, sir. 
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Q. And didn’t you see wagon tracks over there? 
A. No, sir; it had been mowed. 
Q. Didn’t you see the wagon tracks where wagons passed in there 
to haul the hay off? 
| A. No, sir; you could not see it. 
: Q. You could not see it? 
A. No; it was six inches under water. 
. It was six inches under water ? 
. Yes, sir. 
. At the time you made this survey? 
. Yes, sir. 
. The whole distance ? 
. About three-quarters of it. 
. Now, how wide was that water ? 
_ West of the slough it was 
. I am speaking about the west 80 acres; how wide a strip was 
covered with water 
310 A. West of the dite it would average about 70 feet; east 
of the ditch it would average about 125 feet. 
Q. And that was an average, taking it clear across, north and 
south, on the edges? 
A. No, sir; that was an average for about 121 feet. 
Q. Where was it widest, at the north end? 
“ A. Then, after that, it was just about on a level with the water. 
Q. The ground itself? 
A. Yes, sir; just about a level with the water. 
Q. That is, there wasn’t any six inches of water; the top of the 
ground was just about level with the water? 
A. Yes, sir. 
Q. Where was that, on the south end? 
A. That was north of that ditch; the north ditch. 
Q. Of the north ditch, running east and west? 
A. Yes, sir; that is, it don’t run east and west; it runs northwest 
-and geen 
Q. Now the tract in question, is this west 80 across here (indi- 4 
cating) ' ? | a 
A. Yes, sir. oe 
Q. Now, this ditch you speak of a here, runs up there; now, you 
took your measurements down along here (indicating)? 
311 A. Yes; when I got up here at 59th street, I was across the 
ditch, the other side of it. 
Q. The ditch has been filled up—the north end ? 
A. Yes, sir. 
Q. That ditch don’t extend up to the 59th-street ditch ? 
A. No, sir. You can see the traces of it. 
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: Q. But it does not any longer exist there? 
vi A. No, sir. 
e. Q. Now, did you notice any ditches cutting into the 59th-street 
: ditch upon this 80? 
’ A. No, sir. 
Be. 
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(). Did you notice any ditch emptying into the 63rd-street ditch 
upon this 80? 

A. Yes, sir. 

Q. Did this ditch empty into 65rd street ? 

A. This is 68rd _ street. 

Q. Was that ditch open into 63rd-street ditch when you were 
there ? | 

A. Yes, sir; the ditch opened in 65rd street—the north ditch ; 
both of them did—that ditch and that ditch. 

Q. Well, was that 65rd-street ditch open ? 

A. It was not open down here to the lake. 

Q. Was it open anywhere where it could empty out ? 

A. No, sir. 

Q. In starting from this ditch you speak of, and going over 
312 here, there was water in bere, wasn’t there? (Indicating.) | 

A. There was water south of the ditch; there was no water 
north of the ditch at all—that is, you would step on, and when you 
pulled your foot up you could just see it was moist and perceive the 
water under vour foot. 

(. Did you notice how far there was a hard, close turf running 
rom these ridges down towards what you call a slough ? 

A. Yes, sir; about 70 feet wide. I measured it in three or four 
places. It would average about 70 feet wide. 

(J. Didn't it go any further than that? 

A. It extends the whole length of the ridge. 

(). IT mean after vou get beyond the timber. Now, taking the last 
line of the timber—the last of the trees—how far was it from there 
until you got down to where the character of the grass changed ? 

A. Well, you take the last trees on the ridge; that would be about 
20 feet—generally about 20 feet—from the foot of the ridge the 
trees were. 

(). Yes. 

A. And there was about from what I call the foot of the ridge to 

the water—there was about—it averaged about 70 feet; in 
313 some places it was more and some places less. 

~Q. Now,,when you say there were 50 and there--quarters 
acres of the ridge land ? 

A. Yes, sir. 

(). How far did you measure beyond the actual timber itself ? 

A. From 20 to 25 feet bevond the actual timber, 

Q. From 20 to 25 feet from the absolute edge of the timber ” 

A. Yes, sir. 

Q. Then, as I understand you, if you take that timber ridge and 
run a line from 20 to 25 feet outside of the absolute timber that 
would include 50 and one-quarter acres ? 

Q. Yes, sir; 50 and three-quarters. 

Q. Did you in that survey notice the condition of 59th-street 
diteh while you were making that survey? 

A. Yes, I did, about. 

Q. Where is the ditch on 59th street ? 

A. Well, that is what I was going to tell you. About 350 feet 
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east of Stony Island avenue the ditch commences, and from there 
to the lake there is a ditch. 
Q. There is ? 
A. Yes, sir. 
(). You are sure of that? 
Yes, sir. 
Q. Absolutely positive of it? 
A. Yes, sir; I went over it; I ought to know. 
314 Q. Now, let me see, so we won’t misunderstand each other. 
You say that is on the south side of 59th street ? 
A. Yes, sir. : 
Q. That commences some 300 feet east of Stony Island avenue? 
A. 300 feet. : 
(). Well, 300. 
A. Yes, sir. 
Q. That from there there is an open ditch to the lake on the south 
side of 59th street ? 
A. Yes, sir. Well, the ditch at the lake is closed. 
Q. Oh. 
A. But it is open ditch to within 150 feet of the lake. 
(J. Now, did you notice what was at the west end of the ditch ? 
A. The west end of the ditch the park commissioners have filled 
it up and made quite a road, macadamized itand made quite a road. 
(J. Did you notice that’? 
A. No, sir. | 
Q. Did you notice any water in there, in that ditch ? 
A. Yes, sir. 
(. How much water was there there? 
A. Same as there was at 63rd street. 
Q. Well, about how much? 
A. About two feet of water. 
31d Q. You think there was two feet of water standing in that 
diteh ? 
A. Yes, sir. 
Q. Was it running ? a 
A. Not at all. '- 
Q. Stood perfectly stagnant ? a 
A. Pe efectly stagnant. 
Q. Now, was the top of that water as high asthe ground south 
of it? 
A. No, sir. 
Q. Was the water in that ditch as high as any portion of this 
west SO? 
A. Was what? 
Q. Was the surface of the water in that ditch as high as any por- 
tion of this west 80-acre tract ? 
A. No, sir. 
‘Q. How much below the lowest portion of that 80, in your in 
ment, stood the water in that ditch ? 
A.W ell, that I could not on you. I didn’t test the water at 59th- 
street ditch. 
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You didn’t take the level of that? 

. No, sir: I did not. 

Well, give us your opinion on it, Mr. Wolcott ? 

W ell, I should sa y that thew ater in the ditch at 59th street 

The surface of the water ? 

The surface of the water in the ditch at 59th street was about 

six inches lower than the surface of the water on that 80. 

316 Q. No, Iam not asking you about the surface of the water 
on the 80, I am asking you about the lowest part of the 80 

itself, the land ? 

A. Well, the land is about nine inches below the surface of the 
ground at 59th street. 

Q. The land is what ? 

A. The water was about nine inches below the surface of the 
ground at 59th street. 

Q. Well, that would make it about six inches lower than the 
lowest portion of this land, would it not? 

A. Yes, sir. 

Q. Now, Mr. Walcott, did you notice on the south side of that 
ditch along 59th street what was on the back right there? How 
was that ditch made, by throwing the dirt out on each side ? 

A. By throwing the dirth north. 

Q. Throwing north ? 

A. Yes, sir. 

Q. They didn’t throw any of the dirt that was got from the ditch 
south ? | 

A. No, sir. 

@. Are you sure of that? 

A. Yes, sir; I am sure of that. 

Q. So that the water that was standing upon this ground could 
have emptied right into the ditch ? 

A. Yes, sir. 
317 Q. It had no bank to get over ? 
A. No bank to get over. 

Q. Now, you are not mistaken; we don’t misunderstand each 
other now. Iam speaking of the ditch on the south side of 59th 
street. | 

A. Yes, sir. 

Q. You say that that water, if there was water on this land, this 
80 acres, immediately south of 59th street, that it would not have to 
get over any mound to empty into the 59th street ditch ? 

A. Why the ground rises as you go north from 63rd to 59th streets. 

Q. Was there an abrupt bank there? 

A. No, sir; there was no bank. 

i. The natural level of that ground came right down to the edge 
of the ditch and then the diteh sinks down ? 

A. Yes, sir. 

Q. Mr. Wolcott, have you bought and sold any sand? Did you 
buy or sell any sand in 1870 ? 

A. What do you say ? 

Q. Did you buy or sell any sand in 1870? 
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A. No, sir. 
Q. Have you bought or sold any sand at any time during your 
existence for which you paid a dollar a cubic yard ? 
318 A. For filling? 
@. No, sir; for the sand itself? 
A. I have for filling. 
Q. You have bought sand at a dollar a cubic yard? 
A. Yes, sir. 
Q. That i is, you paid for the sand from the place where you took 
it a dollar a cubic yard? 
A. Yes, sir; not sand, butearth. It don’t make any difference. 
Q. I am talking now about sand. 
A. Well. 
Q. Did you ever pay for purposes of filling one dollar-a yard for 
sand lying at the point where you took it? 
A. I never paid it, but the men have that I have been engineering 
: for. 
4 Q. When ? 
i A. At the time the city hospital was built up here; they paid 
5 over a dollar a yard, the contractors, did for that material. 
i (). That was delivered there? 
A. No, sir; they hauled it themselves. 
4 Q. W here did they get it? 
: A. They got it from one mile to three mile haul. Ee: 
i . Do you know where they got it from ? — 
A. No, sir; Ido not. All I know is they hauled it froin one to 4 
three mile-. 
Q. That is what they told you? 
A. What they told me. 
319 Q. You don’t know anything what they paid for it, only 
what they told you? 
A. That is all. 
Q. That it cost them a dollar a cubic yard. 
A. Yes, sIr. 
Q. Or that it was costing them a dollar a cubic yard ? | 
A. Yes, sir. 
Q. Did you ever make any bill of such property as this ? 
A. No, sir. 
Q. You say there was two foot of muck ; where was there two 
foot of muck on the surface ? 
A. The muck, I should think, was about two feet deep. 
». Where? 
A. All through that slough. 
Q. All through that slough ? 
A. Yes, sir. 
Then if you took a cane and pushed it down through, it will 
" go down before it strikes the sand—will go dowii—two feet ? 
td A. Yes, sir. 
Q. That is correct, is it? 
A. I think it would. 
Q. Did you try it? 
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A. No; I did not. 
(. You are guessing at it? 
A. No, sir; that is my judgment. 
Q. Did you take the datum of Stony Island avenue? 
320 A. No, sir; I did not. 
(). Then you are guessing at that, aren’t you? 
A. No, sir; I got that from the engineer of Hyde Park ? 
(). You took what somebody told vou about that ? 
A. Yes, sir. 
(). Who was that engineer ? 
A. Mr. MeClellan. 
(j. Did he teil you he knew? 
A. What do you say 
(). Does he know ? 
A. Yes, sir. 
Q. How do you know that ? 
A. Ile is the engineer of Hyde Park; he has taken levels all over it. 
Q). Oh; what did you ask him ? 


A. T asked him how the level of Stony Island avenue compared 
with the beneh he.gave me,and he told me that it was about a half 
a foot below it. | 3 

(). Whereabouts did he give vou the bench ? 

A.. He gave me the be meh on top of the hydrant, at the northwest 
corner of G8rd and Stony Island avenue. 


Q. 
A. 


(). 


There was Stony Island avenue right there, was it not? 


Yes, sir. 
It wouldn’t have taken you very long to — ascertained it ? 


A. No, sir. 


321 (). Stony Island avenue at 63rd street—what kind of a 
place is that, built over? 
A. Well, it was low ground when it was built over. 
(). It was low ground when it was built? 


A. Yes, sir. 

Q. Then you really, of your own knowledge, don’t .know what 
the average heighth of Stony Island avenue is? 

A. No, sir; I did not take it. 

Q. Did vou ask him for its average ? 

A. No, sir; [ asked him what it was. 

(. Do you know whether it is higher or lower at 59th street than 
it is at 63rd street ? . 

A. No, sir; I do not. 

Q. Now, I understood you tos say, Mr. Wolcott, that this east piece, 
what there is left of it, is the same as it was in 1870? 

A. Yes, sir; T should say it was precisely. 

(). Were vou there in August, 1870-? 

A. Yes, sir; it was either 1869 or 1870; I think it was in the 
spring of 1870. [It was when I made the survey for the park com- 
nIss1oners. 

Q. Was 63rd-street ditch open at that time? 

A. Not a one of them, sir; not one, any more than they are to- 
day. | 
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Q. And wasn’t it a fact the South Park Commissioners took 
322 possession before you went there ? 
A. Well, I think not; I think it was at the time just after 
the act was passed. 
Q. What act? 
A. Giving them the park. 
Q. When was that? - 
A. In 1869, I think. | 
Q. Then you think it was immediately after that that you were 
there. | : 
A. Yes, it was after that. 
Q. But you don’t think it was as late as the spring of 1870, or as 
late as August, 1870? 
A. It was either the fall of 1869 or the spring of 1870. 
Q. And you found water in the ground then? 
A. Yes, sir. 
Q. Do you remember whether the ditches were open ? 
A. No, there wasn’t a ditch open; you could walk right along 
anywhere on the lake shore. 
Q. Anywhere along there ? 
A. Yes, sir. 
Q. Was there any culve t under that bank along the lake? 
A. No, sir; I think not. 
Q. Was there a pier running out from 63rd street ? 
A. Yes, sir; there was. 
323 Q. Wasn’t there a box-drain sewer that went out in‘o that 
pier at that time? 
A. I don’t remember of anything. 
(). Do you ever remember a box sewer out there, into that pier ? 
A. No, sir; I do not. 
(). Did you ever rememb ra drain under the said hills un the 
lake shore at that point? 
A. I think there was. I think I have seen on the south side of 
63rd street a drain. : 
Q. Now, didn’t that run into that pier? 
A. No, sir. 
(). Did not? 
A. It did not; it went south of it. 
Q. In 1870, when you were there, prior to August, 1870, when 
you were there, were there any trees along the lake shore ? 
A. Yes, sir. 
Q. Are there any ther- now? 
A. Well, there is, I think, four willow trees there now. 
Q. That is right at 59th street ? 
A. That is right at the end of 63rd and the lake. 
Q. Were there not some trees part way along? After leaving 
the clump of trees on 63rd street, wasn’t there other trees along there? 
A. There was about an acre. 
o24 Q. I say, skipping that clump there at the south end, 
wasn't there other trees along there? 
A. No, sir; nothing but willow brush. 
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Q. Are you sure of that? 
A. Yes, sir. | 
Q. Well, is there any willow brush there now? 
A. Yes, sir. 
4 It isn’t the same willow brush ? 
. No, sir. 

O. Do you.mean to say to this jury, Mr. Walcott, that the sand 
bank that is there now is as high as the sand bank that was there ' 
in 1870? | a 

A. Yes, sir; I should say it was. 7 

(. That is your recollection ? 

A. Yes, sir. 

(. In 1870, do you remember whether the muck, the turf, run 
out to the lake? Did that muck turf reach to the lake in 1870? 

A. Yes, sir. 

(. It did? 

A. Yes, sir. 

(). It did? 

A. Yes, sir; it did. 

(. Reached under the sand hill? 

A. Under the sand hill? 

Q. And out to the lake? 

A. Yes, sir. 

(. In 1870? 

A. Yes, sir. 

Q. It does to-day, doesn’t it? 
325 A. Yes, sir. 
QQ. And vou think it did in 1870? 

A. Yes, sir. 

Q. Mr. Wolcott, did that shore increase or decrease from 1862 to 
1870? 

A. Decreased. 

NM It decreased ? 

. Yes, sir. 

ny Then there was less land there in 1870 than there was in 1862? 

A. Yes, sir. 

Q. You are sure of that? 

A. Iam certain of that. 

Q. Do you know whether there was accumulation of sand on that 
lake shore anywhere from from 1860 to 1870? 

A. On this? 

Q. Anywhere along that park front? 

A. No, sir; I do not know that. 

Q. It was a constant decrease from 1862 to 1870? 

A. From 1856. 

Q. Well, had it been continuing to decrease all the time ? 

A. Yes, sir. 

Q. And never any increase ? 

A. No, sir. 

Q. Iu nderstand you, Mr. Wolcott, to say that the result of putting 
out a pier running at right angles with the shore is that while it 


or 
oe eT ee gee ee ee 
a yeas YS SR pee 


EF ap Rete PO eR uae Spe Cet 


161 


THE SOUTH PARK COMMISSIONERS. 


accumulates ground upon its north it decreases and causes a 
326 washout on the south? 
A. Yes, sir. 

Q. That is correct, is it? 

A. Yes, sir. 

Q. Do you know whether South Park put out, after they took pos- 
session of this property, just such a pier on the north line of this 
property ? 

A. Yes, sir. 

Q. They did ? 

A. Yes, sir. 

Q. What was the result of that pier? 

A. It washed the ground. 

Q. South of it? 

A. Yes, sir. 
Q. That, is this tract? 
A. Yes, sir. 
Q. They didn’t put out any pier at 63rd street, did they ? 
A. No, sir. 
Q. Now, you say also that it would be necessary to build a break- 
water, In your opinion, to protect that property ? : 
A. Yes, sir. 
Q. Well, you say to run out your pier three or four hundred feet ? 
A. You would want to run it out at least a thousand feet. 
Q. How far? 
A. At least a thousand feet. 
Q. Then run north ? 
A. No, sir; put in a breakwater; you start at the end of the pier 
that the South Park had established there. 
327-8 Q. You might run that on out before you started ? 
A. Well that is there already. 

Q. There isn’t anything to hinder you from going further? 

A. No, sir. 

Q. Isn’t there a sand-bar out there? 

A. I couldn’t tell; I didn’t look. 

Q. Don’t you know from your old experience of Lake Michigan 
that just a little ways from the shore a sand-bar forms ? 

A. Yes, sir; generally three of them. 

Q. Now, if you should put that pier out from where they have 
formed one, how many feet would you have to go to cover those 
sand-bars ? 

A. You would have to go 1,000 feet beyond. | 

[Q.] Then you would have to put out a breakwater to the south ? 
. Yes, sir. 

To a pier that was 1,000 feet on the south? 

Yes, sir. 

. What would that result to the land lying in theeg piers ? 

In keeping it there just as it is. 

. Wouldn’t it fill up? 

: No, sir. 

Do you remember the breakwater they put in at 53d street? 
21—1142 
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A. I remember they put in a breakwater there. 
329 Q. Just the character of the one you speak of? 
A. Yes, sir. 

Q. Do you know what the result of that was? 

A. No, sir; I haven’t been there to see. 

Q. Do you ‘know ina single instance along this lake shore where 
you put down the kind of pier you have named—that is, drive 
piles—put in two rows—that it does not fill up; do you know a sin- 
gle instance that it does not fill up the land enclosed ? 

A. Not a breakwater, a pier. 

Q. I am speaking of a pile pier filled with stone. 

A. Extending parallel with the shore ? 

(). Yes; with other piers ronning out to it; now do you know of 
a single instance where it has not made land? 

A. [ don’t know a single instance where it has. 

(). Where hasn’t it ? | 

A. The whole length of the lake shore from Randolph street down 
to 14th. 

Q. There 1s that portion ? 

A. It hasn’t made an inch inside of that; instead of that it has 
washed away. 

Q. Is [fit] the Hlinois Central railroad track, that is what you are 
speaking of? 

A. Yes, sir. 
330 Q. Do you mean to tell this court and jury that that land 
there is less than when that track was made? 

A. No, sir; because there has been millions of yards of material 
put in there. | 

(J. Did it not wash in from the lake ? 

A. No, sir; not a foot of it; not a vard of it. 

(). You are sure of it” 

A. Yes, sir. 

(). Have vou lately examined the foot of 5Ist street ? 

A. No, sir; I have not. 

4 You haven’t been there”? 

. Not since the breakwater was put in. 

o You don’t know what the result of that was ? 

A. No; I do not. 

Q. Then this map which you have produced here does not attempt 
to show the ditches or the old road-beds that have been thrown up 
on that property ? 

A. No, sir. 

(). You are quite certain that vou are not mistaking about there 
being no clumps of trees over the line of this shore in 1870? 

A. Yes, sir; [ am, except at 65rd street. 

Q. How high is Lake Michigan above city datum, or how high 
was it the day you were down there? 

A. Two feet six tenths. 

(). Is it higher or lower to-day ? 
331 A. I could not tell you. I should think it is lower to-day ; 
the wind is west. 
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Q. This was on the 26th of October? 
A. Yes, sir. 
Q. Mr. Wolcott, where the north line of 59th street from the lake 
west 1s, what—w hat is there now ? 
_ Of 59th street ? Well, there is the park improved partially. 
. There is a canal there, isn’t there ? 
Yes, sir. 
. The water in that canal is entirely open with the lake, is it not? 
. I think it Is. | 

Q. Then the water in that canal would represent the level of the 
lake ? 

A. Yes, sir. 

Q. Now, would this 59th-street ditch open into that canal when 
you wer- down there? 

A. I didn’t go clear to the lake. I went just 1,320 feet, and there 
I stopped. 

Q. Well, wasn’t there a bridge right there? You didn’t puta rod 
over there, did you? 

A. Yes, sir. 

Q. Or pole with‘a piece of red flannel on it ? 

A. Yes; sir. 

Q. Now, right where you set that pole didn’t 59th-street ditch 

have a chance to get into that canal to empty into it ? 

do2 A. I didn’t take notice. I didn’t go beyond it; not ten feet. 
Q. Then, after you went to that point, vou went south, did 


Pr ererd 


you? 

A. I went south. 

Q. And after yon got through with this 80 you then went over to 
the lake shore, and did not come back to 59th street ? 

A. No, sir; I did not come back to 59th street at all. 

Q. Then you were not at the shore at 59th street ? 

A. No, sir. 

Q. Then how do you know the ditch was closed up there? 

A. I suppose it was; just the same as all the rest of them were 
closed up in the same way. 

Q. You are taking that on faith, then? 

A. What, sir? i 

Q. You don’t know anything about that ? 

A. No, sir; I do not. | 
Q You are simply giving that as what you supposed they were ? 
Yes, sir; I know we had pretty tall boots, and we had to get 

a am to get across the ditch. 

Q. What ditch ? 

A. d9th street. 

Q. Where did you cross it? 

A. 1,320 east of the ground. 

(. How was the bottom of the ditch, mirey ? 
333 A. I could not tell you, we did not get into its 
Q. You did not get into it? 

A. We sounded it and found it would be over our boots, and we 

didn’t cross it. 


164 SUSIE M. KERR ET AL. VS. 
Q. You didn’t attempt to cruss it towards Stony Island avenue? 
A. Certainly not ; there is no ditch there. 

Q. Did you cross ‘that ditch at all. 

A. No, sir. 

Q. Where did you go? 

A. No, sir; we got a plank and crossed it in that way ? 

Q. Did you have to have a plank to cross that ditch ? 

A. Yes, sir. 

Q. Sure? | 

A. Yes,sir; at 1,520. 

Q. That is right at that point? 

A. Yes,sir. 

Q. I am speaking of did you have to have a plank west of that ? 
A. We didn’t try. 

Q. And you think there was two feet of water in it? 

A. Yes, sir. 

Q. Suppose you took the center line of this 80, Mr. Wolcott, run- 


ning north and south; now, just in your mind, where the center 
line of that 80 would strike 59th street ditch, about, was there two 
feet of water in that ditch there? 
334 A. No, sir; I should not think there is. 
Q. How much was there? 
A. Oh, about a foot, I should think. 
Q. About a foot? 


A. Yes, sir. 
Q. W ell, if that ditch were open into that canal, and the water 


stood a foot at that point in that 59th-street ditch, that would be a 
little higher than the water in ore Michigan, would it not, if it 
were flowing that way ? 

A. No, sir; if it had passage into the carnal it would be the same 
height; there wouldn't be a quarter of an inch difference. 

Q. Notwithstanding it might be running? 

A. No; it wasn’t running. 

Q. If it were standing still, so the water in Lake Michigan stopped 
it and backed it back and held it there; you are right; but sup- 
posing the water was running toward the lake.a pretty rapid stream 
running in there, and suppose the water in that ditch isn’t over three 
inches, instead of a foot, and with a little narrow space not more than 
a foot wide, what should you say about it then ? 

A. I should say 

Q. That that water was higher than Lake Michigan ? 


335 Mr. GREEN: Wait; let him say it; don’t you say it. 


Q. Would that water be higher than Lake Michigan ? 
A. Yes, sir; in that case it would be higher than Lake Michigan 


Adjourned to 10 o’clock a. m., October 30, 1883. 
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336 TuEspDAyY, October 30th, A. D., 1883—10 vanes a.m. 
ALEXANDER Wo -cotTrt recalled. 


Redirect examination by Mr. GREEN: 


Q. Mr. Wolcott, in taking these levels that you have spoken of, 
who was it that held the rod ? 
. A rodman of mine named Swanson. 
Are the figures marked on this rod ? 
. Yes, sir; marked plain. 
. Who called the figures off to you ? 
. Part of the time the rodman and part of the time the leveler. 
. Did you see the rod placed every time? 
. Yes, sir. 
2. Now, did I understand you to say that that rod was always 
placed on the ground ? 
A. Yes, sir. 
Q. Was it every driven into the ground any ? 
A. No, sir. 
Q. In placing it on the ground what sort of placing did you 
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Mr. THompson: I object to this, your honor. 


The Court: I think it is competent. It is redirect. You showed 
by the witness that he did not make all these measurements; that 
he got them from some one else. 

(. (Continues.) Did you put it on? 

A. I put it on what was the average surface of the ground 
337 at the point where he stood. 

Q. Now, in recording these figures from which you have 
made your calculation here, did you record them as he gave them 
to you? 

A. Yes, sir. 

Q. I observe on this map that between these two ridges there is a 
ditch running north and south; there are no levels marked on 
this map east of the ditch ; did you take any levels east of the ditch ? 

A. I took about 20 east of the ditch, and they were from one to 
four inches lower than they were on the west side. 

i Inches—di ! you say inches? 

. One to four inches. 

o One to four inches lower ? 

A. Yes, sir. 

Q. Then where did you make the lowest part of this swamp? 

A. About 500 feet north of 63rd street and about 50 feet east of 
the ditch. 

Q. Col. Thompson asked you in reference to the turf that was 
outside of the timber land, and you said that it was about 70 feet 
wide, as I remember ? 

A. Yes,sir. 

Q. How much of that did you say you included in figuring the 
ridge? 

A. I don’t understand you. 
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Q. In figuring the high land here, which you say in these two 
tracts makes a little over 30 acres ridge, how much circumference 
did you take out of this turf? 

A. About 20 feet. 
338 (). Guteide of this 20 feet, then, there. would be about 50 
feet of turf before you got to the s ramp ? 

A. Yes, sir. ; 

Q. In that 50 feet of turf, how much higher was that, on the 
average, than the swamp land ? 

A. About from six to eight inches. 

Q. Does the land, after you get inside of that turf, commence to 
rise abruptly, or does it still go ona very general incline? 

A. A ery gradual rise. 

Q. Col. Thompson asked you about the making of the land on 
the north side of the pier en the lake shore? 

A. Yes, sir. 

Q. What experience have you had in observing the making of 
land on the north side of piers down on the south shore there ? 

A. In almost every instance the land makes on the north side of 
the piers where they are run out sufficiently to hold it. 

Q. How far would it be necessary to run out a pier to hold the 
land? 

A. About 400 feet. 

Q. How much does it make, on an average, say in 10 years ? 


A. Well, it depends on the season. If we have some heavy north- 

east blows during the season it will make very rapidly ; otherwise it 
will not. 

Q. Well, take in the course of ten vears, 1f you have observed it so 
long, what would be the permanent result on the shore of a pier 400 


%) 


feet on the north side of this pier 
339 A. Well,it would make ina pier 400 feet—it would make— 
in about three years it would be within 50 feet of the end of 
the pier. 
Q. Then what would be the effeet on the shore; how far would it 
be felt north ? 
A. Well, about an angle of 36 degrees. 
Q. W hat would be the effect on the next quarter of a mile north 
of that ? 
A. Searcely any. 
Q. Juror: Did yousay three years it would make that amount in? 
A. About three years. 
(). Mr Dunrevy: It would make how much? 
Mr. GReEN: So it would be an angle of 36 degrees to the pier ? 
Recross-examination by Mr. THoMpPson : 
Q. ] understood you just now, Mr. Wolcott, to say that from the 
ridge land there was turf for 70 feet ; is that right? 
A. Yes, sir. 
Q. Wasn’t that turf al! the way across it? 
A. Well, the turf below the slope of the ridge was a different turf 
entirely. 
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Q. But there was turf all the wav across, was there not? 
A. Yes, sir. 
Q. Is it all the way across ? 
A. It is all the way across. 
Q. Now, what do you mean by the word different kind of turf? 
A. One was a specie of blue grass and the other was a slough like 
slough grass. 
340 Q. Now, then, according to your best recollection 70 feet 
from the absolute timber edges you would leave this blue 
grass and strike slough grass ? 
A. No, sir. 
Q. Well, how far? 
A. From the absolute timber it would be about 100 feet. The 
timber is about 20 feet back. 
Q. From the edge of the ridge? 
A. From the ridge. 
Q. Then 100 feet from the timber itself you run out of this grass 
you speak of into slough grass ? 
A. Tan sir. | 
Q. What is that slough grass composed of ? 
A. Well, it is this heavy wire grass. 
Q. Round, is it? 
‘A. No, sir. 
Q. What do you mean by wire grass? 
A. I mean it is very tough, what is called slough grass. 
v Is it perceptiable to the eye, the change? 
A. Yes, sir. : : 
Q. Is it perceptiable ? 
A. Yes, sir. 
Q. I mean is it perceptiable so that a man who is not an expert 
would readily notice it? 
A. Certainly. 
Q. Do you know when the government breakwater was put in? 
. In 1884. 
a Oh, no; you misunderstand me. 
. Oh, the government out here. 
Q Yes, running south—do you remember ? 
A. Yes, sir; but I don’t remember the 
Q. You remember the fact, but you don’t remember the vear? 
A. Yes, sir. 
341 (). It was since 1870, was it not? 
A. Oh, yes; since 1873, I think. 
Q. Was it in 1873 ‘that it was started ? ? 
A. Well, I can’t tell. 
(). But it was since 1870? 
A. Sir, sir; since 1870. 
Q. Is this slough grass that you speak of—is that used for hay? 
A. I don’t know, sir, whether it is or not. 
Q. Do you know whether it has been cut off this traet? 


. It is all cut, on both sides of the ditch. 
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Q. Well, isn’t it cut clear across the tract, except simply the ditch 
itself ? 

A. Yes, sir. 

Q. Now, did you, in walking across there when this man set the 
pole down, were you right with him ? 

A. Yes; I was within five feet of him. 

Q. And did he feel around to see whether he was getting on a tus- 
sock or in a hollow ? 

A. No, sir; he would look and see where he was setting his rod, 
and set it down. | 

Q. Why, I thought it was under water ? 

A. So it is. 

QQ. But you could see the bottom through the water? 

A. Certainly, you could see the bottom. 

Q. Did you think he tried | get an average height ? 

Yes, sir; I do. 


342 Woxcort, a witness called in behalf of the defendants, being 
duly sworn, was examined by Mr. FuLver, and testified as fol- 

lows: 

Q. This is the map, Mr. Wolcott, that was attached to Mr. Waite’s 
deposition made in 1876? 

A. Yes, sir. 

(). Do you recollect the map ? 

A. Yes, sir. 

Q. Who made the measurements ? 

A. I made the most of them. 

(. Can you state how much there was in the tract on the lake 
shore at that time ? 

A. 20 acres; I think there was ;3,5 over 20 acres. 

(). But these measurements on this map are the measurements 
that you took at that time, are they not? 

A. Yes, sir. 

(). These measurements here have no connection with the meas- 


urements made in 15862, have they 
A. No, sir. 


343 ALEXANDER Wotcotrt reealled. 


Kxamined by Mr. GREEN : 


Q. Mr. Waleott, have you made an estimate of the filling that 
would have been required in 1870 to have brought that shore piece 
of 34 acres up to the grade of Stony Island avenue ? 

A. Yes, sir. 

Q. How much filling would it have required to have brought | 
that up to grade in 1870? 

A. 183,000. 

Q. Thousand what? 

A. 183,000 cubic yards. 
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Cross-examination by Mr. THoMpson : 


. Hew much did you figure on it was necessary to raise? 
1 A. 34 acres. 
| @. The whole 34? 
+ A. Yes. 
(. Three and one-half foot higher ? 
A. Yes. 
Mr. Green: Did you figure the whole on the lake shore of three 
. and one-half feet ? ; 
he A. Yes—no; that was taken out. I figured out what that was 
'F and deducted that out. 
| 344 Q. How much did you figure would have to be filled three 
feet—how many acres ? 
A. 354 acres. 
Q. Now, did you understand my question? How many acres did 
| | you ¢: alculate there would have to be a fill of three feet on ? 
| A. 34 acres. 


| 
| Redirect examination by Mr. GREEN : 
4 : 

‘ 


Q. Was there a ridge on the lake shore there? 

A. Yes, sir. 

Q. Do vou know what the lev el of that ridge was with reference 
to Stony Island ? 
a A. It was nearly a foot and a half below Stony Island avenue. 
, Q. Now, did you calculate in this 183,000 cubic yards that you 
would have to fill that ridge three feet ? 

A. No, s’. ; I deducted that out. I ealeulated the whole 34 acres 
at that filling,and then deducted out what was in the ridge. 

Q. That is what I ask you. Then the 183,000—do you know 
how many acres of the 34 would have required a fill of three feet ? 

A. There is about half an acre in that ridge; about thirty-three 
and one-half acres. 

(. The rest was swamp ? 

A. Yes, a" 

Q. Now, they speak of a little grove down at the southeast 

04) corner ? 


Mr. THompson: He has told you how he has made his ceal- 
culation. He excluded a half acre and calculated the fill upon the 
balance ; that is right, isn’t it? . 


A. Yes, sir. Hold on. There would be-‘more than that; there 
would be about an acre and a half of that ridge. 
Q. Does that inebade the little grove they speak of in the south- 
‘ast corner . 
A. Yes, a8 
(Q). Now, did vou, in calculating this 18: 3.000 cubic yards, take and 
deduct the less fill that would be 1 -equired for that sand-bar and 
grove 
A. Yes, sir. 
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Q. So in order to bring this up to grade you deduct that; and 


how much was the fil] required—the average fill required—upon - 


this sand-bar and this grove? 

A. Yes, sir. 

(2. How much was the average fill on that? 

A. The average fill was about a foot and a half. 

(). How much would be the average fill on the marsh? 

A. Three and one-half feet. | 

(J. Then the marsh was three and a half feet below the grade of 
Stony Isiand avenue? | 

A. Yes; that is what I calculated it. 

Mr. THompson: And how high was Stony Island avenue above 
the level of the lake? 

A. IT eall it seven and a? alf. 


346 ALEXANDER Wotcorrtr reealled. 
Mxamined by Mr. Green : 


Q). Mr. Reporter, will you read to Mr. Wolcott the question that 
was last asked him by Col. Thompson ? 


“And how high was Stony Island avenue above the level of the 
lake? A. IT call it seven and a half.” 


(). Is that correct ? 

A. Yes, sir; that is, When aman speaks to me about the level of 
the lake IT always call it city datum. The lake fluctuates all the 
time—every day. 

Q). Then I understand you that Stony Island avenue is seven and 
a half feet above city datum ? 

A. Yes, sir. 


Q. How high is the ordinary level of the lake above city datum ? — 


A. Oh, it will average about a foot and a half. 


(‘ross-examination by Mr. ‘THOMPSON : 


(). Now, did they come out there in the hall and tell you that 
your testimony was wrong and to come in here and correct 1t? 
A. What is that? 


Mr. SHEPHERD: Yes: I did. 


Q. Did they follow vou out and tell you your testimony 
347 was wrong and ask you to come in and correct it ? 
A. Yes, sir. 

Q. Now, how high did vou reckon the fill on that piece? 

A. Three feet and a half above city datum. 

Q. What? Seven feet and a half above city datum? That is 
three feet and a half above the level of the ground. Then how high 
would that be above the lake when the lake stood at its usual height? 

A. It would be about two feet. ; 

(). When filled ? 

A. Yes, sir. 
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Q. Let us see; how high does the lake stand when it stands at its 
usual height ? 

A. Now? : 

Q. No; at its usual height. 

A. It is about a foot and a half; it will average about a foot and 
a half above city datum. 

Q. Now, you have calculated the fill of this to seven and one-half 
feet above city datum ? 

A. Yes, sir. 

Q. Now, you take a foot and a half from seven and a half; how 
many does that leave? 

A. It leaves six feet 

Q. Then how many feet above the usual level of the lake did you 
fill, did you calculate to fill, that piece? 

A. I didn’t calculate at all. 

(). Well, how much does it result ? 

348 A. I cannot tell you that without calculation. 


After the foregoing testimony was read court adjourned to 10 a. 
n. Dee. 6th. 


349 Dec. 67H, 1884. 

J. F. Foster was then called as a witness on behalf of the 
defendant, and, having been duly sworn, was examined by Mr. 
GREEN, and testified as follows: 


(). What is your occupation ? 
A. Civil engineer. 
QQ. Where do you reside? 
A. Englewood. 
(). How far is that from Hyde Park ? 
A. Abont two and a half miles west. 
(). Adjoining town ? 
A. Yes, sir. 
Q. In whose employ are you? 
A. That of the South Park Commissioners. 
(). How long have you been in their employ ? 
A. Eight years. 
Q. In what capacity ? 
A. Engineer. 
QQ. Do you know a tract of land called Phillips’ tract ? 
A. I do. 
Q. Do you know the west 80 of that tract ? 
A. I do. 
(). How long have you know- it? 
A. Ten or eleven vears. 
Q. Describe the location of that west 80 acres of that tract ? 
A. It is between 59th and 68rd streets, and east of Stony Island 
avenue. 
Q. Stony Island avenue bounds it on the west? 
A. Yes, sir. 
Q. Have you ever made a survey of that west 80 acres ? 
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A. I have. 
QQ. Have you ever taken any levels there? 
A. I have. 
Q. What is city datum ? 
300 A. It is the basis from which the elevation taken by the 


city authorities above a certain basis which is called city 
datum. . 

Q. Do you know what city datum was supposed to represent? 

A. The city ordinances establishing city grades for the street say 
that the grades will be so many fect above city datum, which was 
low-water mark in 1847, as established by the canal commissioners. 

Q. That is, it was the low-water mark of Lake Michigan in 1847? 

A. Yes, sir. 

Q. Established by the canal commissioners; what is the average 
height of Lake Michigan of late vears as compared with its datum ? 

A. It is about two feet above. 

Q. That is, the lake now usually stands two feet higher than it 
did in 1847 ? 

A. Yes, sir. 

Q. Higher than the low-water mark ” 

A. Yes, sir. 

Q. What variation is there in the height of the lake during the 
last few vears ? 

A. The greatest variation I haye known is about five feet. 

~Q. Five feet above city datum ? 

A. No, sir; about four feet above city datum is the highest I have 
known it to go. 

QQ. How low does it ever go above city datum? 

A. It goes below city datum at times—that is, when the wind 
blows froém the southwest two or three days. 

Q. You say the average Is about two feet above city datum ? 

A. About two feet above city datum. 
351 Q. You say vou have surveyed this and taken levels there ? 
A. I have. io | 

Q. Have you made a map, a topographical map, of the west 80 
showing the levels of the land? 

A. T have. 

Q. What have you taken as the basis of your levels? 

A. City datum. 

Q. Is this map, which is now hung here the map which you 
made from this survey ? 

Q. I notice on that map some figures in red; what do they repre- 
sent ? 

A. The elevation of the ground at the points at which the figures 
are placed above city datum. 

Q. Will you point out on the map how you represent the high 
land and how you represent the low land in that west 80? 

A. This represents the high land with these figures on it (indicat- 
ing,) and this the low land; this is high land, or ridge land, you 
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might call it, and the balance of it is low land, with the small dots 
on it. 
Q. On that west 80 acres how much is high land and how much 
is low land? 

A. About 30 acres high land and 50 acres swamp land. 

Q. I see adjoining Stony Island Ave. a place marked off called 
“ Phillips’ subdivision;” how much is contained in that subdivision 
fronting on Stony Island avenue. 

A. 26 acres. 
: (). Do you know that is paid off into acre lots ? 
4t do2 A. I have seen an abstract with a plat of the subdivision 

in it. 

Q. In that 26 acres, called Phillips’ subdivision, how much is high 
land and how much is low land ? 
if A. High land, 13;35 acres; swamp land, 12,8% acres ; which is 
a just about half and half. : 
if Q. What is the elevation of Stony Island avenue at the corner of 
63rd St.? | 

A. 773; feet above city datum. 

Q. Is that what it has been substantially ever since you have 
known it ? 

A. Yes, sir 

Q. What is the height of the corner of Stony Island avenue and 
o9th St. ? 

A. Seven feet. 

Q. pape is the highest point in that land, in that west 80? 

A. 9;')5 feet. 

Q. How high is that above the level of Stony Island avenue at 
67th street ? 

A. 2,5. feet. 

Q). Take the middle of the ridge, right there; how high is that 
above city datum ? 

A. 6,1; feet. 

Q. Is that above or below the level of the street ? 

A. It is below the level of the street. 

Q. Where is the lowest point in the swamp land between the two 
ridges? 

A. It is a line about through there; about, half way between the 4 
ridges. ; 

(. How much lower than the level of Stony Island avenue is the 
low ground at that point? 

A. 375; feet. 

Q. Below the level of the street? 

A. Below the level of Stony. Island avenue. 
303 (). Take the northern portion of that low land bordering 
upon 59th street; how much is that below the level of Stony 

Island avenue? 

A. The lowest part of it? 

Q. Yes; there is one point there that: is 4 feet below! Go west to 
the next level you took ; how much lower is that ? 
A. Three and three-tenths feet. 
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(. Give us the next one west ? 

A. Three and one-tenths feet. 

(Q.. How many levels did you take over that 80 aeres ? 

A. 60 or 70 different observations. 

(). At different places ? 

A. At different places. 

@. You have given us the high and low land in the 26 acres of 
the subdivision; how much higher land is there in the east 54 acres 
of the 80? 

A. 17,53) acres, and 36,52; acres swamp land. 

Q. Take that low land along in the middle of it between the two 
ridges ; how mueh higher is that than the ordinary level of Lake 
Michigan ? 

A. A foot and a half. 

Q. Higher than the ordinary level of Lake Michigan ? 

A. Yes, sir. 

(J. I see the middle, for instance, is about 4 feet above city datum ; 
you have said that the average height of Lake Michigan 1s two feet 
above city datum; that would make that average two feet above 
city datum ? 

A. It would. 
oo4 Q. When the lake is four feet above city datum how would 
the water stand in Lake Michigan with reference to the 
height of the land ? 

A. It would be as high as the land. 

(. Have vou observed that land for the last ten years ? 

A. Yes, sir; to a greater or less extent. 

(Q). What is the condition of the swamp land as to being wet or 
dry ? 

A. It is generally swampy land. 

Q. What do you mean by swampy land ” 

A. Springy, wet land. One who would walk across it ordinarily 
would get his feet wet. 

(). Does the water ever stand upon that swamp ? 

A. It does. 

Q. ‘To what extent? ) 

A. Of course,it depends entirely as to the height of the water in 
the lake, or to a great extent upon that.. There is water over It six 
or eight inches deep; sometimes deeper than that. 

Q. Then, again, there will be no water? 

A. A very many times there was no water. In dry seasons, of 
course, it becomes very much dryer than in wet seasons. 

Q. In ordinary times, when the water is not standing on top of 
the ground, how long would you have to dig before you 1eached 
water ? 

A. In the swampy ground, do you mean ? 

(). Yes. 

A. Not to exceed a foot. 

Q. What is the basis of all the drainage of that region; that is, 
where does that region drain to ? | 

A. To the lake. 
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Q. Have you made a calculation of how much is required 
355 to fill that swamp land in the west 80 to the level of Stony 
Island avenue ? 

A. I have. 

Q. How much would it take? 

A. 236,000 cubic vards. 

Q. In making that calculation have you allowed anything to be 
taken off of the ridges ? 

A. I have not. 

Q. How much could be taken off the top of the ridges there and 
still leave them on the level of Stony Island avenue ? 

A. Not to exceed eighteen or twenty thousand cubic yards. 

Q. Why do you not allow that 20,000 yards in your filling ? 

A. There are trees all over there—not all over what is called the 
ridge land, but over a great extent of it, probably all that land 
which is above Stony Island avenue; and, in order to take the earth 
off, the trees would have their roots exposed and be destroyed. 

Q. People do not like to destroy trees in that neighborhood ? 

A. Not in this pra-rie country. 

Q. Do you know anything of the cost of filling ? 

A. Yes, sir. 

Q. What has been your experience? Give your knowledge of 
the cost of filling low ground. 

A. For the last five years I have been familiar with the cost of 
all filling which has been done by the park commissioners in the 

improvement of the park. 
dob Q. You say it would take 236,000 cubic yards to fiil that 
swamp land to the level of Stony Island avenue, to the level 
of the west 80-acre tract ? 
| A. It would. 
4 Q. Supposing that you could get that filling within a mile of that 

° west 80 acres, and didn’t have to pay anything for the filling, how 
much would it cost you for hauling and spreading ? 

A. About forty-five cents. 

Q. Per cubic vard ? 

A. Yes, sir. 

Q. So that it would cost substantially under these conditions 
$100,000 to fill that eighty ? : 

' A. Practically. 

~Q. In your opinion, would it be practicable to fill that part of the 
lake shore ? 

A. I hardly think it would. 

Q. Why not? 

A. Because there is very [little] land on the lake shore which is 
above the level of the lake; you mean, I suppose, immediately in 
front of this? 

@. Yes, sir. 

A. Say off of the property fronting on this track ? 

Q. Supposing you owned this ridge here, why cotid [you] not 
take it from here and take it over there ? 

A. There is not sand enough there to fill it; that is above the 
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level of the swampy ground—you would get right into the water, 


and be unable to get much sand out. 

Q. Suppose you “could : how much would it cost to handle that 
and spread it ? 

A. If there was sand on the beach ? 

Q. And you owned the intervening land so you could get across 

it? 
O07 A. It probably could be drawn over there for 50 cts. per- 
haps a vard. 

Q. What apparratus would you use to draw it over? 

A. Tram cars and tracks ; that would be the cheapest way. 

Q. Do you suppose in this amount you have your plant already ? 

A. Yes, sir. 

Q. The plant costs -omething ? 

A. Yes, sir. 

Q. Do you know how much ? 

A. The tracks cost about thirty-five cts. a foot, and the cars in the 
neighborhood of $100 apiece. 

Q. Why could you not go outside of the lake and dredge it out ? 

A. Into boats, and bring it in? 

Q. Yes. 

A. I suppose it could be done. 

Q. Have you any idea how much it would cost a cubie yard ? 

A. The price which we paid for dredging ? 


Mr. Thompson: Never mind that. 


A. Yes, sir; I have an idea 

Q. W hat is your idea ? 

A. I don’t think that could be dredged there and brought in where 
it could be got at, I suppose you mean, for less than forty to fortv- 


five cts. a vard. 


Q. To make that low land available for residence purposes, would 


it have to be filled any ? 
A. I think it would. 
(Q. How high would it have to be filled ? 


308 A. I think it would have to be filled up to the height of 


Stony Island avenue, if not above ? 

Q. Why ? 

A. Because the ordinary way of building a house, as the people 
have around here, is to have a basement, and, in order to have that 
basement so that the second floor above is not higher than is desira- 
ble, it is customary to go two and a half or three feet into the ground. 
If this was brought up to the level of Stomy Island Ave., which is 
seven feet above datum and five feet above the lake, you go down 
two and a half feet with your basement; that would a you two 
and half feet above the ordin: ary level of Lake Michigan, and the 
water In the lake often rises as much as that, and, of course, you 
have to provide for pipes running into the lake. And when ‘the 
water came up that high it would back into the basements and 
make and make them undesirable. 
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Q. Supposing you put only six inches of gravel on the: swamp and 
build a house right on it, would your cellar floor ever get wet ? 
A. Certainly. 4 

Q. Why? | 

A. Because it would be under the level of the water that some- : 
times rises there very: often. . 

Q. You don’t think it would make desirable residence property ? 

A. I do not. | 

Q). If the property was subdivided into small lots and built upon, 

what kind of drainage would be necessary. then for health ? 
3a) A. Sewers would have to be constructed of couse. 
(). Where do the sewers drain into in that region ? 
A. Lake Michigan. 

Q. In order to sewer that property, how high would it nave to be, 
taking Stony Island avenue as your basis ? 

A. Covering the sewers with a proper amount of dirt? 

Q. Of course. Put the sewers as low as it is necessary and make 
proper drainage, sewers could be put there and covered with suffi- 
cient earth to preserve them, and the suface of the land perhaps be 
possibly a foot below the surface of Stony Island avenue. 

A. That is simply for the drainage for that particular piece; they 
would not be large sewers; of course they would be small. 

Q. When did you make this survey ? 

A. In the fall of 1883 
Q. That is, last year? 

A. Last vear 

Q. Did you at the same time make survey of the shore piece 
called 34-acre piece ? 

A. Yes, sir. 

Q. At that time what was the dimensions of that ? 
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: Mr. THompson: I object to that; that has nothing to do with this 
case. 


Mr. Green: The object of the inquiry is to get at how much it 
would cost to fill the shore piece, suppostng it was 34 acres and of the 
character that has been testified to here. Of course he, of his own 
; knowledge, can only know what it was at the time of the sur- 

360 vey. I propose to ask him what was the character of the 
land, and, supposing it was 34 acres of the same character, 
what it would cost to fill it. 


Mr. THomMpson: We have nothing to do with the dimensions at 
that time. 

The Courr: I do not think any harm can come from the ques- 
tion. 

Exeeption by the plaintiff. 


A. 12.41 acres. 
Q. Have you correctly described it on this map as : it was then? 
A. I have. 
Mr. THompson : I object to the map. 
23—1142 
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Mr. GREEN: We liave not offered it yet. 

The Court: He is taking that as an illustration for the Jury. 

(. Did you take any level on the shore piece ? 

A. | did. 

Q. About how many ” 

A. I think there were six—five or six. 

(). What is the character of the shore piece ? 

A. Low swampy land. 

Q. Is there any ridge about it ? 

A. A small sand ridge at the shore on the lake. 

QQ. You have heard a description of the shore piece as if was In 
LS70, have you not ? | : 

A. Yes, SIT. 

(). What were the general levels of the swamp land in that shore 


: 5 


‘> 


A. The average level of the ground was about 3.6 above city 
datum. 

Q. Then that would be how much below the level of Stony Island 
Ave.? : 

A. About 54 feet. 
D6] Q. How much would that be above the average of the level 
of Lake Michigan ? 

A. This land ? 

(). Yes, sir. 

A. 1.6 feet practically. 

Q). How much would it be below the level of Lake Michigan when 
the water was high in Lake Michigan ? 

A. 2 feet or such a matter. 

Q. You have observed that land, of course, in the last ten years ? 

A. I have. 

(). When vou first observed it 1t was nearer in extent to what it 
was In 1S70 ” } 

A. Yes, sir; there was more ground there. 

(). What is the general condition of that land as to wetness ? 

A. It is wet nearly all the time. 

(). Have you made a calculation on the basis of the description 
that has been given in evidence of the land in 1870—how much it 
would require to fill it to the level of Stony Island avenue ? 


Mr. Tompson : T would like to know what evidence he is giving 
it on. 

Mr. GREEN: Mr. Wolcott's evidence. 

Mr. "THOMPSON : That is understood, Is it 4 


(). On what evidence was it you made the calculation ? 

A. IT have made an estimate what it would require to fill that 
piece of land provided it was 54 acres in extent, and that the sur- 
face of the land was the same as Is now shown, deducting therefrom 
the ridge line for halfa mile in length —the ridge of sand ; about as 
I found it at the time when I took these levels. 


362 Mr. ‘THomrson: To that I object, because the ridge of land 
is not at all as it was in 1870, 
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The Court: You can show that; this may tend to show some- 
thing; I cannot say it should be excluded on that ground. You 
may answer the question. 


Exceptions by complainant. 


A. I say I have made a calculation in that way, on that basis. 

(. How much ridge land did you allow ? 

A. A strip about seventy-five feet wide at the bottom. and about 
two anda half feet high, and sloping up to nothing at the top. 

Q. Is therea ridge down inthe southeast corner now of this prop- 
erty ? | | 

A. This ridge is sand thrown up by the waves on the shore, and 
it extends all along the shore. 

(). Is there an elevation down in the southezst corner now, or was 
there when you made that survey, where there is a clump of trees ?, 

A. No; it was not higher there than land : along the shore. 

Q. Figuring on that basis, how much would it have required to 
fill the 34 acres to the level of Stony Island Ave. ? 

A. 177,000 vards. 

Q. That would bring it to what level ? 

A. To the level of Stony Island avenue. | 

Q. Did vou deduct from that what was in the sand ridge? 

A. That is the amount after the deducting has been made for this 

sand ridge. 
363 (2. You have observed that sand ridge for how long ? 
A. Critically for about five vears. 

(). In order to produce that amount of filling, have vou calculated 
how high the sand ridge would have to be, supposing it was half a 
mile long and the same base as the present sand ridge? 

A. Sloping up to, say, five feet on the top. 

(J. Have you made a calculation, and give us the basis of your 
calculation? _ 

A. Taking the base of 75 feet, and width on top 5 feet, and a half 
a mile long, it would require a bank 60 feet high to produce 177,000 
cubic yards. No, that is not correct; that 1s, G0 feet high for 136,000 
cubic vards; that was for filling the west eighty —I made the caleu- 
lation. 

(). Have you. made a ecalculatien for this shore piece? 

A. I have not. } 

Q. Suppose that in 1870 that the 34 aeres piece consisted of 25 
acres of low ground and 9 acres of ridge land; how much would 
that require to fill it to the level of Stony Island avenue ? 

A. I can make that calculation for you. 

Q. You can make it afterwards. How long would it take you to? 

A. About five minutes. 


Mr. GREEN: We now offer this map in evidence that he has been 
testifying from. 

The Court: As part of his evidence ? 

Mr. GREEN: As part of the evidence of the witness. 


180 SUSIE M. KERR ET AL. VS. 


364 Mr. THompson: I object to the map as not showing the 
condition it was in in 1870. It simply shows the present 
condition. : 
The Courr: It can go in as part of his testimony. 


(Map marked defendants’ map A.) 
(Tere follows map marked p. 564.) 


Q. You made that in October, 1883 ” 

A. I did. 

Q. Tsee some pencil marks on this map. Do you know what 
they represent ? 

A. They represent the location of lots 9,10, and 15 of Phillips’ 
subdivision. 

Q. That is, if I understand, if you laid a map of Phillips’ subdi- 
vision right ever the topographical map, that is where those lots 
would come? 

A. That is where they would come. 

Q. IT will ask you to look at thismap. IT hand you a map marked 
defendants’ map B. State if you made it. 

A. Yes, sir; Idid. 

Q. What do the pieces of colored paint on that map represent ? 

A. They represent the land in question in this case. 

Q. What do the eighty acres colored vellow represent ? 

A. That represents the SO acres which has heretofore been settled, 
as | understand. At any rate it is part of Phillips’ tract. 

Q. I notice in the north some pieces laid off by lines. What do 
these lines represent ? 

A. The outlines of property as it was purchased by the Park Com- 

missioners. 
Q. There are lines south of that that represent their pur- 
chases, or lands condemned by the Park Commissioners ? 

A. Yes, sir; some of the minor details are left out. They were 
divided into lots. 

Mr. GREEN: Weare through with this witness on everything except 
one subject, which is entirely different. We would like, when he 
has made some examination, to recall him on that subject. 


Map marked deft’s map B was introduced in evidence, and is as 
follows: 


(Here follows map marked p. 365.) 
Cross-eyamination by Mr. THompson: 


Q. Is this low land in the west eightv land that has turf all 
over it? 
A. There is turf over it and grass growing. 
2. What makes turf, in your opinion ? 
Decayed vegetation. 

. It has turf over it? 
A. It has grass on it. 
Q. And turf? 
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. Turf. 
Do they cut hay on it? 
. Certain seasons hay is cut there. 
They don’t cut it in winter, but during. the time when hay 1s 
cut they cut it? 

A. Not always; not usually. 

Q. Was it cut last summer ? 

A. I think it was cut last fall; [ am not positive as to that. 

Q. Was it cut the vear before that? 

I cannot say. . 
You don’t know whether it is cut there yet or not ? 
: know it is not cut every year. 
Can you remember any year it was not cut ? 
A. I don’t think it was cut this year. 
Q. You say you have made a ‘map of that. Have vou 
shown the ditches there upon that piece of land ? 
I have not. 
Have you shown the road thrown upon it? 
I have not. 
How long have you been ean engineer for the South Park 
Commissioners ? 

A. About eight vears. 

Q. During that eight years has the drain on 63d _ street been 
opened into the lake * ? 

A. It has been opened and kept open ; it is open. 

Q. Has it been kept open all the time? 

A. It has been kept open every time they have a storm ; and in 
consequence the mouth has been closed, and directly after the storm - 
it has been opened. 

. Do you remember when the park put out this pier at 50th St. ? 
. I was not there when that was done. 
Do vou remember the fact? 
\. I remember there is a pier there, and the park built it. 
How long is that pier out there? 
700 feet. 
tight out into the lake? 
Not that much into the lake; part of it is protecting the en- 
trance into the inland lake. 

Q. That ison the north line of this property in question, is it 
not? 

A. Just north of it; immediately north of it. 

Q. Fhe south line of the pier is the north line of the property ? 

A. Not exactly, but within thirty or forty feet of it. 
367 Q. Do you know what effect the putting out v4 that pier 
had on the shore of this land ? 

A. My impression is, as I observed, that it caused a scouring out 
of the land. 

Q. Caused a washing away of the land ? 

A. I think so. 

Q. What effect would that have on the north pier? 
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Q. Do you know where Grand Crossing is ? 

A. I do. 

Q. Are there any inhabitants at Grand Crossing ? 

A. Yes, sir. 

(). About how many houses are there in Grand Crossing ? 

A. | have not an idea how many there are. 

Q. A general idea 

A. Two or three hundred, perhaps. 
oil Q. Do you know the height of the surface of this ground, 
right around where these houses are at Grand Crossing, above 

city datum ? 

A. I do not. 

(Q. You are an engineer, are you not? 

A. Tam. 

Q. Did you ever take auy levels down there ? 

A. I took some levels at one time, but that was in 1869, at the 


Q. Did you not take any levels at Grand Crossing? 
A. I don’t think the levels were run there run up to Grand Cro:s- 


(J. Did you not do some work for Hyde Park ? 

A. No, sir; not there. 

Q. Do you know whether or not at Grand Crossing the surface of 
the eround where the houses are built is over four | feet above city 
datum ? 

A. 1 am satisfied it Is. 

(Q). How much ? 

A. That I could not say. 

: About how much ? 

. I should judge it must be six or seven feet above. 

ny Is that your opinion ? 

A. That is my opinion. 

Q. Do you know of any houses built on property in the village of 
Hyde Park that is not over four feet — city datum ? 

I do not know that [ do. 

(. Do you know Robertson’s subdivision ? 

A. I believe that is south of 63rd street. 

Q. Is that built over? 

A. I think there are some houses there. 

Q. Do you know what the character of the ground is where 
372 ~—s those houses are built as compared with this ? 

A. Well, it is probably somewhat below Stony Island avenue, 
how mueh I don’t know; whether it is or not [am not positive. 

Q. You don’t know about the topography of Hyde Park at all ? 

A. I have seen Hyde Park. 

(). Are there cellars under these houses ? 

A. I don’t know — there are. 

(). Are there basements to any of these houses? 

A. I can’t say. 

Q. Do you — of a house lying within a mile of this tract that has 
got a basement to it? 
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A. I think the houses that have lately been built down there, what 
are called Rosalie villas, have basements. 

Q. Do you know it? 

A. Iam pretty well satisfied, but I have not examined them ; 
thev look as if they bad. 

(. Did you take any levels where Rosalie villas are ? 

A. Along the south and where 59th street boulevard runs. I had 
levels across there. 

Q. Is that boulevard a good deal higher than the villas? 

A. Not higher than the street. 

Q. Is it higher than the ground on Ww hich they build their houses ; 
the street has been raised up? 

A. The street is above the natural level of the ground. 

(). All these streets are, are they not? 

A. The majority of them are. 
373 Q. They are all above the ground on which the houses are 
built? 

A. Certainly ? 

Q. Do you know how much these streets are above the level of the 
ground where houses are built? 

A. I cannot say. 

rs It is some two or three feet in some places, is it not? 

A. I should judge two feet at least. 

Q. Is there a ditch on the north line of this property ? 

A. Yes, sir. 

Q. Look at this map. I will ask you whether that consul rep- 
resents the ditehes and roads on this property ? (Showing witness 
topogs raphical map attached to Geo. W. Waite’s deposition, p. 2753.) 

I have not examined the map as to that, but there are ditches 
atid roads, Ke. 

Q. Look at it. i 

A. They are near the location of this road. 

Mr. Futter: He is referring to a map attached to Mr. Waite’s 
deposition in the chancery case, which was made in 1876 to show 
the topography in 1862. (See map at page —.) 

Q. I notice at a place you have taken a level in red figures 3.5. 
That is above city datum ? 

| aie Cs, sIr. 

Q. Did you not take that in what is : knewn as Phillips’ slough ? 

A. I don’t know what is known as Phillips’ slough. 

Q. You took it in a slough ? 

A. I took it in the place shown on the map. 

Q. Is not that a fact that it is a slough? 

A. Undoubtedly. 

Q. And ut was right in at that point that represents it on this 
map ? 

A. I don’t know where that is; I am unable to judge from 

that. 
374 Q. I will ask you, as an engineer, if you cannot tell by 
looking at this map whether the level you put on this map 1s 
not in the same place—just south of the central line of the 80? 
24—1142 
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A. I cannot say; I can say that the figure shown on that is not 
where this re presents open water. 

(J. Was it not as low a place as there was on there? 

A. | don’t think that 1t was. 

(Q). Whereabouts did you find any place that was lower ? 

A. I sent the rodman at the north and told him to take the aver- 
age ground. 

(). Is that all you know about it? 

A. That is all I know about it. 

Q). That is what vou told him to do? 

A. And of course I relied upon him to do it. 

Q. Did your rodinan know the purpose for which you were 


making thi at surve Vv 


A. | “don? t know . at he did. 

(). You didn’t, didn’ vou ? 

A. I was told to make the survey. 

(). Didn’t you know you were making this survey for the purposes 


of this suit ? 
A. 
by Mr. Fuller. 

Q. Where is the lowest point on that east 34 acres? 
A. 
(). 
A. 


I supposed that was what it was for; I was instructed to make 


I am unable to state Just where the lowest point is ? 
Were there any trees on it when you examined it ? 
No, sir. 

Q. This ridge which you speak. of that is on it to-day 
is simply a little raised ground up to two feet in the center 
and dropping off? 

That is it; it isasand deposited by the waves along the shore. 
That is so the entire lenghth of it? 

Yes, sir. 

There is no difference in the entire length ? 

No practical difference. 

Was that so in 1870? 

| don’t know. 

Do you know anything about it in 1870% 

| do not. 

You say that the average above city datum of the lake-shore 


Where’ did you find anything less than that? 
As to elevation ? 

Yes. 

Upon this property ? 

Yes. 

There was one place, as I said before, on the SO. 
I am talking about the 34 acres. 

I did not find any place lower than that. 


Then it was all the same height ? 


Practically level. 
No portion of it higher than another ? 
Except as to the ridge along the shore. 
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Q. I am speaking of that not on the ridge? 

A. It was practically level as far as I was able to judge. 

Q. You say the lake sometimes rises—how high ? 

. I have known it to go four feet above datum. 

Q. Then, when you say the lake is four feet above datum, how 
much under the height of the lake did you say this low portion of 
of the 34acres would be? 

A. Somewhere in the neighborhood of a foot and a half or 
376 two feet ; it would be less than two feet. 

Q. If the lowest portion is three and a half, and you deduct 
three and a half from four feet, it would leave 

A. About six inches. 

Q. Then it was not from two to two and a half feet ? 

A. Not according to that. 

Q. Did you see the water back from the lake on this eighty ? 

A. I have seen the water roll from the shore and go over it. 

@. Over the 80 acres? 

A. On the 80. | | 
Q. Ever see the water flow from the lake onto any portion of the 


A. I do not know that I have. 
Q. When was it you saw Lake Michigan as high as you state? 
A. There was a time this summer—the date I cannot renember— 
there was what we term a tidal wave came in, and the water rose 

up very high indeed. 

(. How long did that last ? 

A. It did not last not to exceed half an hour. 

Q. It was a very unusual phenom-on, was it not? 

A. During the past two years those occurrences have been quite 
frequent. 

(. How frequent? 

A. During 1882 three or four times it occurred. 

Q. When ‘it first occurred did it not attract a good deal of atten- 
tion among people who observed it ? 

A. There was more or less talk about it. 

(J. Did you ever know that to occur prior to two years ago? 

A. I did not. 
377 (. I understand you that residence sewers are necessary ? 
A. I think so. 

Q. That is your judgment % ? 

A. It is. 

(. Are there many residences in Hyde Park south of 56th street ? 

A. There are residences. 

(. 56th street is the north line of that tract ? 

A. Yes, sir. 

. Is there any sewer south of 56th street that you know of? 

Mr. FuLLER: Do you mean now? 

QQ. Yes, sir; now, to-day. 

A. There is a box sewer at 63d street ; I don’t know of any other. 

Q. How many inhabitants are there at South Chicago, where the 
North Chicago Rolling Mills are situated ? 
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A. I only know by hearsay. 

QQ. What is your best judgment? 

A. T presume about eight or nine thousand. 

Q). Do they have sewers ? 

A. I don’t know. 

Q. Do you know whether the land is higher or lower than this 
land ? 

A. I don’t know that. 

Redirect examination by Mr. GREEN: 

Q. Do you know the land where the rolling mill employes live? 

A. I only know generally. 

Q. Don’t you know the land between South Chicago Ave. and 
the rolling mills, where all these houses are out there? 

A. I have seen them. 

Q. Do you consider that desirable residence property ? 
SY Eo) A. I should not consider it so for myself. 
Q. Under water most of time, is it not? 

A. That I don’t know. 

Q. T understand you to say you know the effect of running a pier 
out on the lake shore ? 

A. I think I do. 

Q. Taking half a mile frontage, and supposing that frontage is a 
straight line, and you run a pier out to the southern boundary three 
or four hundred feet, what is the effect of the action of Lake Mich- 
igan on the half- mile front ? 

A. The water will scour the land out from above the pier and 
make perhaps a small deposit of land right at the pier at the hack 
end ; it does so sometimes and in some places, and in other places 
it does-‘not make any deposit there at all 

Q. When it does make a deposit and accretion, what becomes of 
the straight line of shore? 

The shore line on the north pier always forms in the shape of 
a crescent. 

(). Where does the sand come from that forms the secretion ? 

A. Usually immediately north. 

[On the margin:] It was agreed for the purposes of this case that 
the land in controversy consisted of one hundred & eleven (111) acres, 
to wit: 34 acres, 54 acres, & 25 acres, as explained by witnesses «& 
maps. ; 


CHARLES IITZSIMMONS Was then called as a witness on behalf of 
defendants, and, having been fully sworn, examined by Mr. Fuller, 
testified as follows: 

Q. What is your present occupation ? 

A. Contractor of public works—dredging, docking, and bridge 
building. 

Q. How long have you been engaged in that business ? 

A. Kighteen years—in Chicago. 

Q. In what business were you engaged before that ? 
379) A. Just previous to that time I was in the army. 
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How long? 
Five years. 
Did you commence that business in Chicago in ’66 ?. 

In 67. 

Have you had any experience on the lake shore; and, if so, 
Ww hat ° ? 

A. I have had considerable experience on the lake shore—in 
building piers and breakwaters and aiding in the construction [of] 
harbors and actively engaged every year since I have been here. 

(). Since ’67 

A. Yes, sir; and during ’67. 

> For what purpose were these piers and breakwaters erected ? 

The first | was engaged in was for harbor purposes for the 
Game it was the extension of the north pier. 

QQ. That was in what year 

A. ’67 and ’68. 

(. That was an extension of the north pier? 

A. Yes, sir. 

(). The others, were they for the purpose of protecting the lake 
shore, any of them ? 

A. The Chicago breakwater was built by the Government; I 
built 1,100 feet of it; it was for the protection of the harbor. The 
work I constructed for the Lincoln Park commissioners was for the 
purpose of protecting the shore. 

Q. Where is Lincoln Park ? 

A. It is just north of the water works. 


gerere 


Q. 


. Yes, sir. 


On the north side ? 


When were you employed in the breakwater there? 
1874. 


Q. Where was it? 
A. Parallel breakwater. 
380 A. Parallel with the shore line. 
Q. When were you employed when you built the 1,100 feet 
for the Government ? 

A. In 73 

(. That was a parallel break water ? 

A. Parallel to the shore, but distant from it east of the shore line. 

Q. When were you employed on the pier on the north side in ’67? 
What kind of a pier was that? 

A. That was what might be called a continuation of the north 
pier ; that is, it resulted in carrying the outer end of the pier some 
450 feet further east than it was previous to ’67. 

Q. Now, this work on the Government pier in 1873, was that a 
continuation of previous work ? 

A. Yes, sir. 

Q. How long has the Government been erecting a pier there on 
the south side of the river? 

A. I think the first work on that pier was performed in ’69. 

Q. Prior to 1870? 

A. Yes, sir; that is my recollection that it was in ’69. 
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Q. What other piers and breakwaters have you been engaged in 
erecting ? 

A. I have built piers for the South Park Commissioners. 

Q. Where? 

A. One at 57th and one at 59th streets. 

Q. What other piers and breakwaters have you made, and for 
what persons or corporations ? 

A. For the [l’s Central railroad. I have done a great deal of 
filling up and building new docks. 

Q. Have you observed the other work of the Illinois Central other 

than what you have been personally engaged in upon the 
os] lake shore? 
A. I have observed their labors in protecting the shore 
from Chicago to Hyde Park ever since I have been here. 

(). Can you state from \ our experience what the prevailing winds 
are on Lake Michigan ? 

A. Our heaviest winds that create the greatest wave motion are 
from the northeast. 

Q). In what way do these winds operate or the currents of the lake 
operate in the way of secretions, if any, er of erosions ? 

A. At times where the shore is not protected the operations of the 
Waves is to cut out and erode the shore, and earry it to the southern 
or carry the e-cretions to the southern. 

(). Has there been during your experience any increase of the 
shore of the lake; and, if so, where? 

A. That is a comprehensive question. At points there has been 
an increase: that is, the shore line has been pushed out by opera- 
tion of the water. 

(). Is there any difference between the north and south, the north 
shore of the lake and the south shore, in reference to Increase by 
excretion; and, if so, what ? 

A. My opinion is that the -ecretions are greater to the northward, 
because the source of all the sand and shingle that is moved on shore 
is to the northward from the high bluffs eroded by the ice, and 
brought down in the shape of pebbles, sand, and boulders. 

Q. These substances you have mentioned: pass to the south ? 
382. <A. The lighter portions always—that 1s, held in suspension 
by the waves. 

Q. That is the very lightest, is it not ? 

A. Yes, sir: 

Q). Why is that; why doves the lighter come south ? 

A. By the law of gravity that the heavier material requires more 
wave action to carry it: it will deposit sooner and more readily than 
lighter material. 

(). Any other reason ? 

A. In this special locality the jutting out of our harbor prevents 
the heavy material passing. 

Q. How is it with the north pier; what effect does that have ? 

A. The effect of — north pier isto prevent the heavy material —; that 
is, the material moves and is rolled over by the action of the waves ; 
where any great quantity Is In motion it is that way. It moves on 
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its own surface held in suspension by the waves. Of course, it passes 
with the waves until it finds still water or lodges. 

Q. In what way does the water strike the shore below 35th street ? 

A. It strikes it more nearly direct below 35th street; the land 
makes to the eastward, and the prevaling seas strike it more nearly 
at right angles than it does to the northward. 

Q. What action of the waves is it that carries the shore away ? 

A. My observation is that itis the undertow, the flowing back 
383 after the waves, are piled up on the low line of shore, the re- 
ceeding action carries along the sand. 

Q. Is the intensity of that action more likely to be greater in 
proportion to the perpendicularity in the stroke of the wave in the 
first instance ? 

A. Yes, sir; the more nearly perpendicular the waves strike the 
greater the erosive action. 

Q. Has your experience given you any intimation as to the char- 
acter of the bottom of the lake? 

A. Yes, sir. 

Q. What is its character near the shore ? 

A. It is usually clay within 1,200 feet, or thereabouts, to tne shore. 
The slope of sand, gravel, &e., begins running from nothing—say, 
out 1,200 feet to perhaps ] 400 feet at low-water line. 

Q. ‘So 1,200 feet out it loses its sandy bottom ? 

A. Yes, sir; my observation is that it is clay or boulder 1,200 
feet out. 

Q. You know the tract called Phillips’, south of the improved por- 
tion of East Park ? 

A. Yes, sir; I am somewhat familiar with it. 

Q. You are familiar with the character of the land south of 59th 
street ? 

A. Yes, sir; to 63rd. 

Q. What was the effect on the shore north of the o9th-street pier 
for two or three. years after it was built ? 


Mr. THompson: When was it built? 


A. I think it was in ’74. 
Q. What was the effect on the shore north of the pier for 
384 two or three years after it was built ? 
A. It appears to increase at the junction of the pier with 
the shore line. A triangular piece of land formed there. 
Q. At the base of the pier? 
A. At the base of the pier. 
Q. What was the effect on the shore further north ? 
A. There was, or appeared to be, a crescent shape or circular, which 
seemed to be eroded from a straight line. 
Q. It was scooped out? 
A. Yes, sir; that expresses It. 
Q. Do you mean what may have been gained at the foot of the 
pier was lost at the other part ? 
A. I think very nearly all gained. 
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Q. Then if you took a perpendicular line north and south the 
area at the time the pier was built would be about the same ? 

A. Yes, sir; would not increase very much. 

Q. Take the shore from 59th to 63d_street-, a strip half a mile, 
and suppose a pier was built from 63d street 400 or 500 feet into the 
lake, what would the effect be on the north side of the pier ? 

A. It would appear to make land on the north side of the pier, 
immediately along the pier. 

Q. North of it would. there be a corresponding decretion of the 
shore line? 

A. Yes, sir; I think the effect of the pier would be to throw the 
current at. some point on the shore north of it; that would erode it 

in the curve. 
385 Q. What would be the permanent effect on the whole half- 
mile frontage, supposiig a pier such as I have assumed at 
63d street, on the area? 

A. You mean the effect of the 63d street-pier? 

(. Yes, on the whole frontage of half a mile—that is, what dif- 
ference would be made in the area by the change of shape; would 
the area remain the same? 

A. About the same in that situation. T don’t think it would 
gain; it would change the shore. 

Q. But it would not gain? 

A. No, sir. 

Q. In order to protect the shore line of a half a mile in extent, 
protect it as shore and hold it in possession, what would be neces- 
sary to be done? 

A. It would be necessary to build a protection sufficiently strong 
to resist the action of the waves and prevent the sand from washing 


‘through it. 


Q. What kind of protection would that be? 

A. It might be protected in several ways. The most common 
way is to drive piles and fll in between them—drive two rows of 
piles. 

Q. You mean a breakwater ? 

A. Yes, sir. 

Q. A parallel breakwater ? 

A. A parallel breakwater. 

(). Two close rows of piles—that is, in an exposed situation, such 
as the Illinois Central, such places are protected in. that manner. 
The breakwaters built by the Illinois Central—all the way, I think, 

from 16th street to Hyde Park—have two parallel rows of 
386 piles driven closely together and filled in between with stone, 
and tied across with iron rod-. 

(). How far apart are the two rows? 

A. About eight feet apart. 

Q. Filled with what ? 

A. Stone. 

Q. How much did that cost.? 

A. About $20 a lineal foot. 

Q. How much would that have cost in 1870? 
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A. No material difference in the cost of that work ; about the 
same. 

Q. You are speaking now of breakwater nnn parallel with the 
shore? 

A. Yes, sir. 

Q. Would it need a pier at each end ? 

A. It would need something. It would have to be connected with 
the shore. 

Q. How far out would such a breakwater necessarily have to be 
constructed ? 

A. Right along the shore. 

Q. You said the ends would have to be joined with the shore ; 
what would the distance of high-water mark be? 

A. The ends would have to be connected with a point on shoreas 
high as high-water mark, or the waves would get around the 
breakwater and undermine it. 

Q. That is the reason ? 

A. Yes, sir. 

Q. How much would such a pier cost—that is, to run out and 
connect with the breakwater ? 

A. $12 to $15 a lineal foot. 

Q. How long would that have to be at 59th street, as you remem- 
ber the lay of the property? Give a general idea. 

A. About 150 feet. 
387 Q. Have you had any experience in dredging on the lake 
shore? 

A. Yes, sir. 

Q. To what extent ? 

A. A great many thousand yards. 

Q. For how many years ? 

A. For the past ten years. | 

Q. Take the west 80 of that tract, which lies between 59th and - 

63rd streets and Stony Island avenue on the west, and assuming 
that to bring it te the grade of Stony Island avenue would require 
a fill of 220,000 cubic yards, what, in your opinion, would be the 
cost of that in 1870? 

A. And to obtain it from the lake ? 

Q. What other way would there be? 

A. I don’t know of any other way. ~ 

Q. Then take it from the lake? 

A. About seventy cents per yard for the west 80. 

Q. That is $150,000 in round numbers. 

A. I can figure it at $154,000. 

Q. Suppose the shore piece required 175,000 cubic yards to fill it, 
what would that cost, the filling of it? 

A. How distant is any portion of it? Is it that pink piece on 
the map? | 

Q. Yes, sir; it is all on the lake shore. 

A. In the neighborhood of 50 cents per yard. 

Q. How much would that make for the whole 34 acres? 

A. An average of 50 cents. 
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(J. 175,000 cubic yards, I assume ? 
A. $87,500. 
388 (. About how much could that contract have been let fo- 
in 1870 to do that filling ? 

Mr. Tompson: That was the question before, what it would cost 
in 1870. 

(). You were dredging then ? 

A. Dredging on the canal, not on the lake then I think the 
cost — I am speaking now of a price that would warrant a con- 
tractor in doing the work, pay a proper interest on his plans, and 
pay for superintendent, labor, and work. 

Mr. THomMpson: The prices you have given were contract prices ? 

A. Yes, sir. 

Mr. Futter: In 1870” 

A. Yes, sir. | 

(). Where would you get the sand and filling on the lake shore? 
You assume in your statement that the breakwater is built, and you 
get this sand by dredging. If there was a breakwater, it might be 
got by dredging in front of the property, some distance from the 
breakwater. It would not be a good policy to dredge immediately 
along the breakwater. Why couldn’t you dig holes on the lake 
shore, even if you didn’t have a breakwater ? 

A. You dig it along the lake shore without a breakwater, and 
you will simply rob Peter to pay Paul. You take sand in one place 
and put it in another. Your shore line would recede. There would 
be so much of your land gone. 


~Q. : 
A. Yes, sir. 
389 Q. What is the consistency of the sand on the lake shore 
when you dig down six inches ? 

A. It has the usual consistency of sand brought there by the 
action of the waves. It is what you would call quicksand. It is 
very hard when saturated with water. 

Q). When submerged and packed could it be dug by hand? 


A. Not profitably; it is very hard. { 
(). How hard did vou say—like sandstone? 


A. Soft sandstone. You take and dig down to a level spot of it 
and strike it with a crowbar, and it will ring under the action of the 
crowbar, and emit a sound as if striking on a rock. 

Q. You couldn’t dig it out by hand ? 

A. Not profitably. : 

(Q. What are jetties? 3 | 

A. | understand the professional term is short pier, starting from 
the shore line and protruding in a water-course, either a river or 
lake. | 
Q. Are they practicabie, or were they in ’70 on the shore ? 

A. The practical effect of these jetties, according to my observa- 
tion, is to deepen the water immediately in front of their outer end. 
That was the purpose for which they are used on the Mississippi, 
and that is the legitimate use and province of jetties, to deepen water 
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in front of their outer end. On the shore, jetties erected there would 
have that effect. 

390 Q. You know whether the Illinois Central tried these jetty 
piers? 

A. Yes, sir; between here and Hyde Park. They had somewhere 
from 50 to 100 of these jetties. They were built, I think, commenc- 
ing along in ’67. I saw them at work, and they continued to build 
these jetties up to 73 or ’4. 

Q. How did they work as a protection ? 

A. The fact they have built a parallel pier outside of them since . 
then shows that they did not serve the purpose of protecting the 
shore line. 

Q. Would you say that jetties running out a few feet from the 
shore would ever produce e-cretions there to any considerable extent 
in 1870? 

A. No, sir; not in themselves they could not. They could not 
in themselves produce e-cretions ; there might be other causes. 

Q. What other causes ? 

A. If they were shielded to the northward to mast the property 
that might produce e-cretions. 

Q. From your experience on lake shore how was the fact in 1870, 
and prior thereto, as to their being erosions of the south shore as 
well as accretions ? | 

A. The first I noticed the south shore was in ’73. 

Q. So you don’t know about that ? 

A. Previous to that I don’t know. 

The Courr: Do you know of any causes that would produce ero- 

sions in 73? 
391 A. The Government was constantly being pushed out since 
67. The effect of that in a small messure was perhaps to 
do it. S 
Q. I willask you that: How has it been since 1873 as to e-cretions 
and erosion on the south shore of the lake? 


Objected to. 


A. The south shore seemed to be continually eroded since ’73. 

(. What effect upon the south shore in that regard did the Gov- 
ernment pier have ? 

A. It is my opinion it had the effect of throwing the current on 
that shore, a current of water which tended to erode; which would 
vary wherever that current struck a point according to the direc- 
tion of the wind and according to the height of the lake; so that 
one time it would cut out in one place and deposit in another, and 
the next storm perhaps would cut out where it had deposited in the 
previous storm. 

Q. To what extent do you think the pier had this influence, in 
your judgment as an expert. 

A. It is a pretty hard question to solve. It is an unknown 
quantity. 

2. Is it large or small; slight or great? 

. It cut off the bringing of erections from the northern ; that is, 
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the waters that strike this pier have very little sand and mate Jal in 
suspension. 
Q. You refer to the extension of the Government pier in 73, do 
you not? | 
A. Yes, sir. 
392 (). The same influence would attach to what there was of 
the pier before 1575” 
A. To the extent it went eastward the projection of the pier into 
deeper water cuts off the passage of heavy e-cretions. 
(). That was true of the north pier ? 
A. Yes, sir. 
(). It has been true all the years you have been here, has it not? 
A. Yes, sir; the extension of the pier to the eastward has that 
effect, as well as throwing the current at some point below. 
Q. Do you recollect when the Illinois Central first ‘commenced 
protecting their shore ? 
A. I think it —’67; I am not positive; I think it was in’67 I first 
observed them. | . 
Mr. Futter: I would like to say there is another question we 
would like to ask this witness after he has made an examination. 
Mr. THomrson: I would like to know what this question to these 
experts that is held back is. 
Mr. Futter: There is no reservation of any question. 
Mr. Thompson : I shall object, then. 
The Courr: That will come up when the examination 1s con- 
tinued. 
Mr. THompson: IT wish to make an objection to it, so that they will 
know it now. 
Cross-examination by Mr. THOMPSON : 


(). | wish you would state what change there was made in the 
Government pier in 1875—the breakwater. 

A. There was 1,100 feet built, continuing it to the southward. 

Q). That is, parallel with the shore, or nearly so, extending south 

some 1,100 feet. 
393 Q. More than it had extended previously? That extended 
down‘south of 16th street or just about 16th St.? 

A. No; I think the south end does not extend farther than Van 
Buren St. 

Q. What pier is that that goes from the Government pier ‘up to 
the Illinois Central works ? 

A. There is a pier diagonally from the end of the south break- 
water. There is a diagonal pier which leaves an opening at the 
south end of the breakwater and goes in the direction of the shore 
line. 

Q. Was that built about the same time or shortly after? 

A. That was built in 1876. 

(Q). Did you build a pier in front of a little park at Hyde Park 
north of the hotel? 

A. Yes, sir. 


figs 
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(). Do you remember when you built that? 
A. I think it was in the year 1872; it was either in 1872 or ’3. 

Q. Was it not after the Government pier was built? 

A. Yes; it was after, im 1874. 

Q. That was built on the model you havedescribed with two rows 
of piles and stones put in between ? 

A. One close row in front and two rows of piles in the rear five 
feet apart. ° 

Q. How far was that from the shore line; about — it commenced 
on the shore line near the south end, and about how far'was it from 

it on the north end ? 
394 A. It was immediately at the shore line at the south ond. 
On the north end at low water it was, perhaps, 500 feet from 
the shore. | 

Q. Have you noticed what accretions have taken place there; 
what has been the result of building that pier? 

A. It has filled up and restored the land that was cut away In a 
great measure. 

Q. In making these piers you ‘have spoken of the kind you have 
spoken of. Supposing a pier was run out on the south line of the 
property in question, at 65d street—supposing you run a pier out 
here a hundred feet, and then run a pier directly north, what would 
have been the result? 

A. The south end weuld fill up if the pier was tight. 

Q. That is, in here it would - up on its own accord ? 

A. Yes, sir. 

Q. Have you built any piers or done any work for the South 
Park where you have put down piers and then dredged the clay and 
sand over it to fill it up? 

A. We filled up at 59th St.—dredged over the pier there. 

Q. You constructed a line along the shore—a single line? 

A. A double line. 

Q. And then put your dredges here, and dredged right over it 
with one sweep of the dredge ? 

A. Yes, sir. 

(2. What took place in the hole you dug outside? 

A. After a long period it filled up, or practically so. 

Q. W henever: you dtg a hole or dredged on the shore a 
395 few feet from the shore, what is the result ? 
A. After we have a northeast storm it fills u 

Q. I understand you that from the shore line the sand gradually 
oe out to clay, striking the clay at 1,200 feet ? 

A. About that : it varies in places according to the nature of the 
banks. 

Q. I mean down here, off this shore? 

A. Perhaps it is more than 1,200 feet there. 

(Q. That commences at the water line there. 
there? . 

A. At what place? 
Q. In front of this property there is no abrupt bank? 
A. It is sloping. 


There is no bank, is 
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(. It continues that slope out for over 1,200 feet ? 

A. It is not regular; it is formed by three bars. 

Q. What is the depth of the water? How far has a man to go 
from the shore right out at right angles with the lake shore to get 
over his head ? | 

A. A good ways, in places 

«. About how far? 

A. 200 feet, or thereabouts. 

Q. There was nothing impracticable in building a pier, such as | 

have deseribed, there in 1870” 

A. On 63d St. ? 

Q. From 63d street north? 

A. No, sir; it could be done. 

(). Placing dredges there to put that sand and clay over from 
tim: to time with the swee; the arm of the dredge would naturally 

have. That could have been filled if it was enclosed with a 
396 pier on the north, could it not? T do not mean at once, but 
waiting for storms to refill it, and then dredge again. 

A. Yes, sir; if there was a breakwater that would hold it. 

(). It would fill of itself? 

A. Yes, sir. | 

(). The same effect that happened at Hyde Park at the hotel ? 

A. Very much the same, except this was nearer to the source of 
accretion. 

Q. Do you remember James Morgan’s pier ? 

A. Yes, sir. 

Q. Was not that ina very unfavorable position for filling with 
the end of the pier running out north of it? 

A. I do not consider it unsafe. : 

Q. Would it have been more or less likely to fill than a pier put 
here at 63d street ? 

A. [think it would fill more rapidly, more su ely, by Mr. Mor- 
gan’s pier misking the entrance; that is, it made the water stiller, 
and sand in suspension deposits more readily in still water. 

Q. A pier running out here would have the same effect ? 

A. Leaving an opening to the south. | 

Q. Did you do the dredging that was done immediately south of 
the 59th-St. pier ? 

A. I dredged there. 

Q. You know what was done there ? 

A. Yes, sir. 

Q. There is a large canal cut right south of 59-St. pier ? 

A. Yes, sir; and a lake inside. 

(Q. And dredged in along 59th street ? 
397 A. Yes, sir. 

Q. You spoke about these jetty-s running out with the effect 
to deepen the water in front of them; if these jett-s were put out a 
few feet apart, or not very far apart, it would hold the sand, would 
it not, there? 
A. No, sir; you would not gain any sand with short jetty-s. 
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Q. You would not gain beyond the end of the jetty and opposite 
the end of the jetty, but you would gain some? 

A. It would be an absolute loss with the construction of jetty-s on 
a low line of shore. 

Q. You don’t believe in the construction of jetty-s? 

A. No, sir; except for the es og of spe in ‘roms: 

Mr. Futter: It is an absolutely loss eventually ? 

A. Yes, sir. 

Q. Do you know anywhere along the lake shore where the put- 
ting out of jetty-s as the apposite effect of which you speak ? 

A. I do not know of any place where it has had opposite effect 
finall 

Q. U p to the present time has it had the effect of making ground ? 

A. The jetty-s I have in mind, and they were the most numerous 
and strictly speaking jetty-s, built by the Illinois Central. They 
| have had the effect of deeping the shore line. 
| Q. Have you observed any Jetty-s north? 
A. Yes, sir; at Lincoln Park they put out a series of i jyetye at one 
| time ; in 1870, I think. 
af 398 Q. Did that deepen the water ” 
A. It had that effect—the water got inside of their ends. 
| Q. That was because the shore end was not protected ? 
A. Partly. 
( Q. Do you know of any jetty-s along this lake shore, the present 


condition of which is they had gained in the neighborhood of 100 
feet; do you know of any such condition ? 

A. When I speak of these I mean a short pier: if it was a long 
pier that extends out quite a distance into the lake, I have said in 
my testimony the effect will be to apparently gain at the base of 
that a more or less gain of land. 

The Court: The question is do you kuow ofa case where there 
has been a gain of 100 feet by the construction of jetty-s on this 
shore ? | 

A. A I understand the term jetty, it means a short 

Q. I mean a long pier; it must be over 100 feet to gain 100 feet? 

A. A long pier would cause a gain immediately at the base of the 
pier. I know of the north pier. 


os 


SATURDAY, December 6th, 1884. 


Court met pursuant to adjournment at 2 p.m. (FItTzIMMons on 
the stand). 


Mr. THompson: 


Q. What effect upon the land immediately south of 59th 

399 street did the running out of the pier by the South Park 
Commissioners just north of 59th street, and the cutting of 

the canal just south of it have upon the shore south running clear 

out here (indicating), and cutting the canal in here? (Indicating.) 

A. From the points of the pier the water would strike a point 

about as long distant from the pier (indicating) ; about down there. 

' It would striks that with increased force, and, of course, form a 
crescent shape. 
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Q. Did it wash it away? 
A. Not to any great extent, but it changed the line, making it 
curve along inside of thatone. (Indicating.) 
Q. It took it away from here south? 
A. Not from immediately under the pier. 
(. Immediately under the pier is a canal? 
A. It is dug away partly. 
Q. What effect did the building of the pier and the cutting of 
the canal have with reference to the ground south ? 
A. It would have the effect of changing the shore line. 
(. Does it take any of it away? 
A. It took it away where the water was deepened immediately for 
the canal. 
Q. This line on this map (indicating); one map is this line here 
on this map? (Indicating another map.) 
A. From the en‘ of this pier (indicating map); the water 
400 rushing down here (indicating), and washing against the 
shore would strike the shore equal to the length of that pier 
distant from it, and make an erosure there, carrying the material 
further south. 
Q. Are you familiar with the work that has been done by the 
Lincoln Park Commissioners ? 
A. Yes, sir. 
Q. How much land have they accumulated on their shore alto- 
gether? | 
A. Down on one point, where North Ave. was to be carried out, is 
a pier carried out south 1,000 feet from the original shore line; there 
has been an accumulation of land. 
Q. That was the north line? 
A. At one time it was; ves, sir; in 1867. 
Q. Now how much land have they accumulated ? 
A. Well, the carrying out of that pier 
Mr. Swerr. Oh, how much have they accumulated altogether ? 
A. 15 or 20 acres. 
Q. 15 or 20 acres altogether? 
A. Yes, sir. 
Mr. THompson: Was that aceumulation of that pier by dredging ? 
A. No, sir. 
Q. Did they fill up with dredges or did it make itself? 
A. It made itself. | 
| Mr. Swett: Ask him where the location of the park is. 
| Mr. THompson: Do you know where the location of the park is? 
A. Yes, sIr. 
| (Q. Where is it ? 
| A. North of the city of Chicago, and the position you refer to now 
| is north of North avenue. 
: Q. Did they make the land at Lincoln Park also—accumulate 
: land by extending it out into the lake? 
| 401 A. They built a breakwater south from North avenue 
.- about 4,000 feet long. 
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. That is here; that is from that point to there? (Indicating.) 
A. Yes, sir. 
Q. How much ground did they accumulate there? 
A. A strip of land varying from 250 to 500 feet wide. 
4 You mean by “ wide” running east into the Jake? 
Yes, sir; from a straight line. The shore was irregular when 
we built that bre akwater, and it varied. from 250 to 500 feet wide. 
That is the space of water which they filled up. 
Mr. Swetr: How long was it? 
A. 4,000 feet long. 
Redirect examination by Mr. GREEN: 
Q. You say it was filled up? 
A. Yes, sir. 
Q. How ? | 
A. By dredging. [In pencil:] Not correct. 
(. From the outside of the pier? 
A. Partly in that way and partly by bringing material there by 
teams, and partly by taking the dumpings from the river. 
Q. That was not by accretion from the lake? 
A. No, sir; nothing south from North avenue. 
Q. How much did that pier that was run out there 1,000 feet cost 
per foot ? , 
A. Between $14 and $15 per foot. I don’t remember the exact 
figures. 
“Q. About what is the average life of such a pier as that? 
A. That portion above the water 1s good for about 15 years. 
402. Q. Then what would be necessary to do to hold the land 
there ? 
A. It should be cut down and rebuilt. 
Q. And that would occur every 15 years ? 
A. Yes, sir. | 
Q. Now, General, you spoke of a little park just north of the Hyde 
Park Hotel. (Indicating.) 
A. Yes, sir. 
Q. That is about how far north of this land in question ? 
A. About two miles. 
Q. No; the Hyde Park Hotel ; that is 53d St. ? 
A. The pier at the Hyde Park Hotel is at 53d St. ; yes, sir. 
Q. And this is 59th St. here? (Indicating.) 
A. Yes; that is 59th St. About six blocks. 
Q. Is it not about two-thirds of a mile? 
A. About two-thirds of a mile. 
Q. From the north end of this property ? 
A. Yes, sir. 
Q. Now, you say you built the breakwater there ? 
A. Yes, sir. 
Q. In what year? 
A. In 1874. 
Q. How long was that? 
A. 1,000 feet long. 
26—1142 
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(). And it cost how much ? 

A. $14,000 per lineal foot. 

(J. That was connected with the shore by what? 

A. By a pier. 

Q. If you had had to build that pier, how much would it have 


A. About $1,000. 

(). And $15,000 would liave been the total cost of the work ? 

A. Yes, sir. 

QJ. Representing at the present time an investment at six per 
cent. of how much for ten years? 

A. $24,000. 
(). $24,000 ” 

} 


A. Yes, sir. 
(J. In that ten years it has made how much land ? 
403 A. Not to exceed % acres,in my opinion, in my observation. 


(). $8,000 an acre ? 

A. Yes, sir. 

Q. What kind of land was it when you got it? 

A. It was sand. 

(). Has the sand filled to the level all through those three acres 
to the level of the adjoining shore? 

A. Searcely; there is a portion of it at high water that is sub- 
merged. 

(). Now, are you familiar with the experiments of jetties on the 
south shore in the neighborhood of this land? 


Mr. THomMpson: We object to that on the ground that it is has 
been gone over in chief. 

The Court: You have gone into it, unless you have got an omitted 
question. 


Mr. GREEN: Were you inquired by Col. Thompson in reference 
to the Morgan pier north of this little park pier ? 

A. I think he asked me what its effect was. 

(). What was its effect? 

A. Its effect is partially the cause of this accretion ; that is, it pre- 
vents the direct action of the waves to wash away these accretions 
made. 

(). Are you acquainted with the character of the south shore ? 

A. Yes, sir. 

().. Now, just tell us what the character of that shore is. 

A. It is a low-lying shore, evidently an old lagoon filled up with 
light sand brought there by deposits of that character that would 

float in the water with no heavy material, scarcely any heavy 
404 material whatever, and it was liable to be washed away at 
any time by a high lake action. 

(). I understood you to say that from that character of the soil 
that is the reason that 1t washes in and washes out ? 

A. Yes, sir. 

(. It hasn’t any permanency in its character ? 

Q. It is uncertain and light in its character. 
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the defendant, —, being first duly sworn, testified a follows: 


‘Direct examination by Mr. GREEN: 


Q. What is your name? 

A. Jason H. Shephard. 

Q. What is your occupation ? 

A. Paying contractor. 

QQ. How long have you been in that business ? 

A. Since 1868. 

q. Alone or in a firm? 

A. In a firm. 

Q. What is the name of the firm ? 

A. Dolis & Shephard. 

2 Have you had any experience in filling up low land? 

A. We have not particularly in low land, but we have had consid- 
erable experience in filling on street work, from high plases to low 
plases. 

Q. Have you had experience in obtaining filling and putting it 
upon land, either on streets or otherwise ? 

A. Yes, we have. 

Q. Do you know what the cost [is] of getting dirt and laving it and 
spreading it upon a piece of land in the village of Hyde Park ? 

A. We do when we know the surroundings. 

405 Q. Let me call your attention to the piece of land in con- 

troversy in this suit (indicating map) this land, which bor- 
ders upon Stony Island avenue, the north boundary being 59th St., 
the south boundary being 63rd St.—80 acres—and the shore piece 
directly east of that—the 34 acres. Now, what would it,in your 
opinion, have cost per cubic yard to fill that west 80 acres there by 
contract in 1870? 

A. Where would we get the dirt? 

Q. I don’t know where you could find it; you must get it where 
you can. 

A. During that time—about that time the firm that I was with 
furnished probably about 1,000 cars of clay from the canal bank 
down in East Park; we got a dollar a yard for that. 

Mr. Toompson: You brought that from the west park of Chicago. 
Now, we are not talking about going ten miles for it. 

The Court: Give your judgment what it would cost. 

Mr. STORRS ; Get it where vou could if you had to take it from 
another man’s land. 

A. It is hard to say unless I knew where to get the dirt. 

Mr. GREEN: Was there any difficulty in getting dirt? 

A. There is in that low ground. 

The Court: Assuming that you know the conditions and ae the 
dirt where it would be the cheapest. 7 

A. It would cost from somewhere about 50, 60, or 75 cents per 
vard to do that. 

Mr. GREEN: A cubic yard ? 


JAsoN H. SHEPHARD was then called as a witness on behalf of 
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A. Yes, sir. 
400 Q. How much to fill out the lake shore; that 34 acres ? 

A. It would cost more on the lake shore, I should judge, 
than it would in there. } 

Q. Why? 

A. It was had along there—that tract. Wehad to go into the 
lake and dredge it out, and it would cost considerable money to keep 
a scow and dredger dredging there. 

Q. Supposing you filled it. by dredging from the lake shore; how 
much would it cost to fill that shore piece in 1870 per cubic j ard ? 

A. I have not doné any of that work; I can only tell you what I 
do now. [never had any experience in that. 

QQ. You never had any experience in that? 

A. No,sir. 

(). Never had any contract~ of that sort? 

A. No, sir. | 


Cross-examination by Mr. THOMPSON : 
| Q. Have you done any park work for the South Park Commis- 
| sioners? | 
| A. We have. 


Q. You have done a great deal, have you not? 


A. Yes, sir. 
(). Hav e you got any contracts with them now‘ 
A. No, sir. 


(). Can you give us some idea of the amount of your contract 
work with these commissioners ? 

A. Well, I don’t know as I can. 

(). Give us some idea of, say, how many thousand dollars’ worth 
of work you have done; about how much; I don’t ask the actual 
figures. 

At least $100,000. 

Q. $100.000 2 

A. Yes, sIr. 


se 


Redirect examination by Mr. GREEN: | 


| (). Ww hen was it vou did this work for the South Park Commis- 
| sioners ? 
A. From the first boulevard building. 
Q). What year; until when; about when ? 
A. Back in 1870, up to 1854. 


407 Recross-examination by Mr. THompsony : 


I | Q. This vear? 

| A. We have not done any Ww ork for them this y 

Q. But up to this vear? 

A. Last year. 

Q. They haven’t done any street building this year? 
I guess not. 
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COMMISSIONERS. 


JAMES WADSWORTH was then called as a witness on behalf of the 


defense, —, being first duly sworn, testified as follows : 


Q. What is your name? 
James Wadsworth. 
How old are you? 
56 last July. 

Where do you live? 
I live in Hyde Park. 


A. 
Q. 
A. 
Q. 
A. 


Q. 
A. 


A. 


Direct examination by Mr. GREEN: 


Whereabouts in Hyde Park ? 
The southwest corner of 63d and Woodlawn avenue. : 


(Pointing to map.) 
of the Phillips tract? 
About five blocks. 


About how far is that from the west line 


Q. Am I pointing tothe right place on the map? 
Pretty nearly, I think. 

Where is Woodlawn station ? 

It is about 1,300 feet east of my house. 
Well,on what street—what cross street. 


A. 
Q. 


A. 


. 63d. 


. Isit where the Illinois Central: crosses 63d St. ? 


. Yes, sir. 


And 63d St. is the same street vou live on? 


_Y es, sir. 


And 63d St. is also the south boundary of the Phillips tract, is 
It not? 


Yes, sir. 


Q. How long have you lived in that same place? 


A, 


Q. 
A. 


408 


A. 
Q. 
A. 
Q. 
A. 
Q. 


Phillips tract in 1870? 


25 years last May. 


You therefore lived there between 1860 and 1870? 


Yes, sir. 
Q. Continuously ? 
A. Yes, sir; 


I went there in 1859. 


(). You went there in 1859, and have lived there continu- 


ously ever since ? 
Yes, sir. 


You know the Phillips tract? 


Yes, sir. 


How long have you known that tract ? 
I began to know it in 1858. 
Please state how many houses there were on the west 80 of the 


A. Well, there has never has been a permanent residence on that 


tract 


. - there has been 


nasmall house on the southwest corner, occu- 


pied by some employees of the park or by a policeman, or something 
of that kind. 
Q. You mean of the whole tract? 
A. Of the 80 you speak of. 
Q. Is that the only residence you ever knew of being there ? 


A. I do not remember of any other on that tract. 
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Q. Take the tract of land between 59th St. and 68rd. St, Stony 
Island avenue, and the Illinois Central (indicating), being the tract 
just west of the 80 in question, and tell me how many residences 
there were on that tract in 1870? 

A. Not any. 

Q. Were there any buildings or improvements of any kind there? 

A. An old house stood on the north point—what would be now in 
the Midway Pleasance—just where the point of your stick is now. 
A house and a barn stood there when I went to Hyde Park to live. 

(). That is about the corner of old 59th St. ? 

A. Yes, sir; a partly finished house—it was not a new house when 
I went down there in 15858. 

Q. Was that the only residence on that tract ” 
409 A. Well, after th! house was removed, a Dutchman by the 
name of Schroeder had a small place next to that, close to 
the railroad. 

Q). That old house you speak of didn’t stay there ? 

A. No, sir; the boulevard took that aw ay. 

(). Anybody but the Dutchman ? 

A. Between 59th and 63d ? 

QQ. Yes, sir; and Stony Island avenue and the park ? 

A. The house on the south end of the tract? There was a house 
when I went there on what we knew as the Richards tract, right at 
63d St.—there was an old house standing there. 

(). Was that there in 1870 ? 

A. Yes, sir. 

(). Now, is there anything else ? 

A. No, sir. 

Q. That is all on that traet ? 

Yes, sir. 

> Take the next tractsouth, between 635- and 67th Sts., Stony Island 
avenue, and the Illinois Central right of way in 1870, how many 
houses were there on that tract ? 

A. Well, there was the Stuggart House,.at the corner of Stony 
Island and 63d Sts., built by the Fitch Sons for their mother : there 
was the Sanders Ilouse, standing near the station on 63d St. ‘Tt was 

standing there when I went there. It was built by Mr. Law in 1856, 
[ guess. There was a house on Stony Island avenue, built by Wm. 


Fitch, a brother of Timothy Fitch, about a block south of 63d, and 
one or two others. 


(). About five in all? 
A. I think there were not more than five 
Q. Do you know the name of any subdivision in that tract that I. 
am now speaking of ? 
410 A. Yes, sir. 
Q. What? 
A. Robertson’s subdivision. 
Q. Upon Robertson’s subdivision in 1870 how many houses were 
there ? 


A. I think not over five. 
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Q. Did that subdivision take in the whole of this tract between 
63d and 67th and Stony Island avenue? 
|: A. No,sir. When I went to Woodlawn there was only three par- 
ties. Mason owned the north and Robertson owned the other. 
Q. And the houses you speak of are all on that tract ? 


A. Yes, sir. | oe 
’ Q. Now, take west of the tract. What was the subdivision adjoin- 4 
fe ing Robertson’s on the west. 
df A. In 1870? 
") Q. In 1870. 
| A. Waite & Bowen’s subdivision ran 
J Q. That ran from what street ? 
: A. It ran from Madison avenue to W oodlawt hn avenue, east and 
west, from 63d to 67th St. 
Q. That tract just west of the railroad there? (Indicating.) 
A. Yes, sir. 
| Q. Now, upon that Waite & Bowen’s subdivision, from’ 63d to 
67th St., how many houses were there in 1870 ? 


| A. Not any. 
| (). That was half a mile, wasn’t it ? 
A. A half mile from 
| Q. From 638- to 67th St.? 
} A. Yes, sir. I think it is possible that a house built by Robert 
Poley. adjoining the railroad at 67th St., may have been built 
\ before 1870—about that time—a small house, and the house is 
not there now. 
Mr. Storrs: What became of the house; has it blow n nny? 
A. It was removed east of the railroad. 
411 Mr. GREEN: You will please look at the map that I have 
just hung up here, and tell me upon that map that I have 
just hung up here what tract of land that represents right there 
(indicating), so that we will get the — lay of this thing. What 
is that? (Indicating.) 
A. That is the Phillips tract. 
Q. What does that represent there? (Indicating.) 
A. I think that is the Robertson tract. 
Q. The Robertson subdivision ? : 
A. Yes, sir. +34 
Q. And that is where you say there were five or six houses? 
. Five are all I can remember now. 
o On this tract, directly west of the 55 acres, you say there was 
no house, except this one or two? a 
A. The house on Boulevard and the one on 63d, next the railroad. 1s 
Q. One here and one here? (Indicating.) 
A. Yes, sir. 
(. Is'this Waite & Bowen’s subdivision ? 
A. Yes, sir. 
Q. You say there was no house except this one of Poley’s in 1870? 
A. Down right there by the railroad, where the peint of your 
stick is now. 


-. 
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(). Now take the tract of land between 63d and 59th St., the rail- 
road and Woodlawn avenue, and tell me, in 1870, in that whole 
territory, how many houses there were. 

A. One. 

Q. One? 

A. Yes, sir; one on 65d by the railroad—there (indicating); west 
of the tract between Madison avenue and the railroad. 

(). There is one, two, three, eight, nine (indicating), as I under- 

stand you, in this whole territory from 459th St. to 67th St., 
412. and from Woodlawn avenue to Stony Island avenue there 
were not more than ten houses in 1870? 

A. I guess, not ever eight or nine. 

(). Not over eight or nine ? 

A. No, sir. | 

Q. From 59th to 67t): St., how far is it? (Indieating.) 

A. That is a mile. 

Q). Was there any change in that territory, in reference to resi- 
dences, in 1871 ? 

A. I think not. 

(). In 1872? 

A. Well, Mr. Geo. Brown built a house on the west stde of that 
block. Raise your stick up further west, now across the railroad ; 
the next block—that block. He built a house on the west side of 
that bloeck—about the middle of the block, fronting west. 

Q. You mean in Waite & Bowen’s subdivision, block 1 ? 

A. Yes, sir. 

(). You think that was in 1872? 

A. I don’t think it was as early as 1872, but it may have been as 
early as 1872. 

(). Let me ask you, up to 1875, in this territory, from 59th to 67th, 
Woodlawn avenue to Stony Island avenue, what change was there, 
as far as residences ? 

A. Up to what time? 

(). 1S75. 

A. Well, there were some houses built on the Robertson subdi- 
Vision. 

Q. About when ? 

\. About 1872 or 1873. 

(). About how many ? 

A. About six or seven. 

Q. Well, what otherchange? Any change in Waite & Bowen’s? 

A. No, sir; no, sir. . 

Q. Any change in the tract north of that to 59th street ? 

A. Nothing whatever. 

Q. Any change in the tract south of Robertson’s ? 
415 A. You have not inquired of me regarding that. 
(). Have not I?. 
A. No, sir. : 

Q. Any change in those 35 acres directly west of the Phillips 
tract ? 

A. No, sir. 
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Q. Now, take the 48 acres south of Robertson’s subdivision, ving 
between Robertson’s subdivision and 67th — and Stony Islanc 
avenue and the Illinois Central right of wa 


A. Now, put you stick up above 67th sane close to the railroad, | 


and a little further west up there (indicating), 66; a little higher u 
there (indicating), there was a house owned by Mr. Mulvey—a mall 
house, big enough for a doctor’s office, perhaps; he once made his 
home there; he staid there at nights, and used to cultivate straw- 
berries there, and there was some flat land there, and he raised it 
up by hauling dirt from the right of way of the Illinois Central, 
and improved it somewhat, and built a house fronting on Stony 
Island avenue, and another one a little further north. 

Q. Any other change up to 1875? 

A. No change up to this time. 

Q. I have not got up to this time yet. 

A. In the 48 acres? 

Q. Up to 1875, in the whole territory that I am speaking of be- 
tween 59th, 67th, Woodlawn and Stony Island avenue-, there had 
been added about six houses in Robertson’s subdivision ? 

A. Well, in Robertson’s subdivision Mr. Winney came in some 
years ago—I cannot remember the year—and he built a house—a 

house in the southwest corner there (indicating), and the 
414 house was built right near the Saunders’ house, that is now 

occupied by Mrs. Rosa, some relative of Mr. Stinson’s. Tt has 
been remodelled. 

QQ. These particulars we do not ask for; I want the number. 

A. Then there have been a few houses built there once in awhile 
on the Robertson subdivision. I presume there are now 12 houses. 

Q. Now, on this entire subdivision there are 12 houses ? 

A. I think there are perhaps 12 houses. | 

Q. Are there any houses on the tract of land betwe2n 59th and 
63, and Stony Island avenue and the I[llinois Central right of way ? 

A. Nothing, except the ones on 63d street ; that old house remains 
there now. } : 

Q. And that is all waste land except this one house ? 

A. It is unoccupied now. 

Q. It is unoccupied now ; it 1s unoccupied land? 

A. Yes, sir. te 

(). Does this 48-acre tract of land remain as it did in 1875? 

A. Substantially. 

Q. Only this one house? 

A. Only this one house and two on Stony Island avenue. 

Q. Now, up to 1880, was there any change in Waite & Bowen's 
subdivision? . 

A. I think not, except the house of Mr. Brown’s. 

Q. In the tract of land between 63 and 59th streets, Woodlawn 
avenue and the Illinois Central right of way, was there any change 
up to 1880; and, if so, what? 

A. No change until last year—until the year 1884. 

Q. Was that up to 1880—tnis whole territory here (indicating) of 
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amule in length, from Woodlawn avenue to Stony Island avenue, 
had increased its ‘popul: ition by about 7 or 8 houses 
A. To 1880. 
415 (). ‘To ISSO, 10 vears” 
That is about it. 

(. In 1870 were there any improvements in this neighborhood? 

A. No, sIr. 

(). Any sewer or water or hghts—macadamized streets ? 

A. We had a box drain in 65d street put in about, probably, 1569 
or 15870. 

Q. What was that for? 

A. To carry the water off the land west of the railroad and west 
of Woodlawn avenue into Lake Michigan. 

(Q). Was there any other improve ments in this neighborhood ex- 
cept the box drain” 

A. Side walks. 

(). Sidewalks along Stony Island avenue ? 

A. No, sir. 

(). There are not any there to-day, are there? 

A. No, sii 

Q. When was Stony Island avenue first macadamized, if you re- 
member ? : 

A. Well, I guess about 1870. 

Q. There was no street lamps there in 1870” 

A. No street lights there last year. 

Q. Not until last year? 

A. 1S55. 

(). No sewers ? 

A. Nothing but the box drain. 

(). No water pipes ” 

A. No, sir. 

Mr. Storrs: What did you have there except prairie? 

A. We had a good respectable community ; good neighbors. 

Mr. GREEN: Far apart, though ? 

A. Friendly anyway. 

(). Now you say there was Woodlawn station at the crossing of 
63d street and the Illinois Central right of way’ 

A. Yes, sir. 

(). What was there there at that station ? 

A. This station-house that we built that cost 8800; a frame build- 

Ing standing on posts. 
416 Q. Were there some people sing lived west of this station 
who used the station ? 

A. I used it: I lived west of it. 

(). Was it called Woodlawn station at that time ? 

A. Yes, sir; in 1858. 

(). In 1858? 

A. Yes, sir: there was a station there before the house was built. 

Q). How far was that station from, say, the middle of the Phillips 
tract on Stoney Island avenue ? 
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A. Well, it was a little more than half a mile from the Stony 
Island averue front. 

Mr. THompson: The Woodlawn depot ? 

A. Yes, sir. 

Mr. GreEEN: From the middle of it ? 

A. Yes, sir; just about half a mile. : 

Q. How far was the corner of 59th and Stony Island avenue from, 
say, the U.S. build: :g that we are in now, by road ? 

A. The northwest corner of that tract ‘ 

Q. Oh, about how far ? 

A. About 7 miles and 3ths. 

Q. Mr. Wadsworth, in 1870, from the middle of the Phillips tract 
on Stony Island avenue, how far was it to the nearest school-house? 

A. In 1870? | 

(. In 1870. 

A. Well, it was about iths of a mile. 

(). How far was it to the nearest church ? 

A. About the same, I guess; from {ths to ?th- of a mile.. 

(). Where was the nearest church 7? 

A. Corner of Washington avenue and 53d street. 

QQ. Down in the village of Hyde Park ? 

A. Yes, sir. | 

(). How far was the nearest store ? 

A. The nearest store would be one or two. — Mr. Fitch had 

417 =a store on Stoney Island avenue at 64th street. 
(). What kind of a store ? 

A. A small grocery store: he kept a variety of articles such as 
people wanted. i 3 

(). How far was it to the stores in the village of Hyde Park ? 

A. About 3ths of a mile or {ths of a mile. 
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Mr. DunLEvy: You can see exactly how far it is from the block 
on the plat. 


Mr. GREEN: How far was it to the nearest doctor ? 
A. Well, Dr. Flood was a little nearer. 

(). How far? 
A. About 3ths of a mile. < 
Mr. Storrs: Was Mr. Thompson the nearest lawyer ? is 
Mr. THompson: I think I was. It is good enough for me to 

live in. 
Mr. GREEN: Have you ever been the owner of any property in 


Hyde Park ? 


A. Yes, sir. i3 
(). About how much? : ig 
A. Well, about 200 or 500 acres. a 
Q. Did you ever own any property in the vicinity of this Phillips 2 
tract ? | 3 


A. I never had any nearer than Woodlawn avenue. 
Q. Where you lived ? 4 
A. Yes, sir. i 
Q. Where has been the other property that you have owned? a 
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A. West of that, north and south. 

(). In the vicinity of where the South parks are now located ? 

A. Yes, sir; I had 77} acres fronting within a block of Midway 
Pleasance from Woodlawn avenue to C ottage Grove avenue and 27 
acres from Cottage Grove avenue to 63d street : and I had 60 acres 
south of 63d street, west of Woodlawn avenue. I had at one time 

an interest in the property that 1s now the driving park. 
418 Q. That is just south of the West Park ? 
A. One block south. 

Q. Were you acquainted with the value of property in and about 
Hyde Park in 1570? 

A. Yes, sir; I think I was. 

Q. Did I understand you to say that you had ever been on the 
west $0 of the Phillips tract? 

A. A great many times. 

(). Give us a description of that tract. 

A. The west 80, the first property along Stony Island avenue, Isa 
ridge with a little low land, siightly low between the ridge : and 
Stony [sland avenue in places, other places where the ridge comes 
to the avenue and that ridge. Well, I examined it within a day or 
tw. I could give the dimensions of it, of that ridge, pretty near. 

Q. Just describe the land. 

A. But perhaps the west 20 acres, or maybe the west 22 acres, go 
as a ridge higher from one to two or three or four feet—three feet, 
perhaps, above Stony Island avenue clevation, and is covered with 
small oak trees, very nice trees. A very nice piece of ground east 
of that is a piece of woodland that 1s wider than the ridge, perhaps 
a hundred or two hundred feet, perhaps 500 or 600 feet, wide on 
63d street, and extending north to 59th street, and rising as you go 


north. The land at 63d street is lower, nearer the level of the lake. 


than the land on 59th street, gr: adivally vetting better as you 
419 = go towards 59th street, and in some places the vale, as you 
might call it, is wider as vou go north. 

Q. About how much of the land do you say is high land, the 
land there, and how much of it do you say is low land in that 80? 

A. I think there is about 45 acres of very good land, and about 
oo acres of wood land. | 

Q. Do you remember what was called the Phillips subdivision in 
the acres lots fronting on Stoney Island avenue ? 

A. I know pretty near where it was. 

Q. What, in your opinion, was the fair eash value, the fair market 
ralue, of the Stony Island front, by acre lots, of the west 80 acres of 
land in controversy on the 27th day of August, LS70, without taking 
into consideration the effect produc ‘red upon the |: inds in that Vicinity 
by the location of the park ? 


Objected to. 


Mr. Swett: [ insist the ruling should be changed. 

The Court: [ think the supreme court have stated here they are 
entitled to the fair cash value of the land at the time ; it being theirs, 
they have a right to use it. 
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Mr.'GREEN: That is precisely what my question is. 

Mr. Swett: No; it is coupled with a condition that it shall not 
share in the rise in value of the park. 

The Court: So far as I have gone, I said they could not introduce 
evidence of sales outside abutting the property, and then draw an 

inference of what the property in controversy was worth, 
420 this outside property being influenced by the location of the 
| park, and subject to the assessments. Thus farI have simply 
excluded the evidence on the ruling of the supreme court of this 
State. It is not evidence fairly tending to show the value of the 
property in controversy, and therefore it isexcluded. I have looked 
into the record of the case that Mr. Swett furnished me, and I must 
say that it is a little bit misleading in some of its particulars, but I 
am not changing the ruling I made. | 

Mr. GREEN: Does your honor hold that that is an improper ques- 
tion ? 

The Court: No; you have a right to prove. The real question 
is What the property in controversy was worth. You have a right 
to analyze it. You have a right to show what the property was 

-worth. I have not refused to let your side show what the value of 
the property in controversy was uninfluenced by the park, and 
what it was worth influenced by the park. 

Mr. Storrs : We will reserve the question, then, : 

The Court: You may ask this question and they can do the same 
thing. Read the question. 

(Question read.) 


Objected to. 


The Court: The lands in the vicinity you say, you don’t say the 
effect upon the lands do you ? | 

Mr. GREEN: Yes. 

The Court: You say “without taking into effect the influence of 
the establishment of the park of the lands in that vicinity.” 

Mr. GREEN: Yes, sir. 
42] Mr. Reporter, add to that question “ outside of the bounda- 
ries of the park.” 
Mr. Swett: That does not cover the question. 

Mr. GREEN: It covers my question. Read the question, Mr. Re- 
porter, as I have amended it. 

REPORTER: “ What, in your opinion, was the fair cash value of 
the ‘Stony Island front, by acre lots, of the west 80 acres of land’ in 
controversy, on the 27th day of August, 1870, without taking into 
consideration the effect produced upon the lands in that vicinity by 
the location of the park, outside of the boundaries of the park ” 

The Court: You are going on the theory that they are to be de- 
prived of all benefit of the establishment of the park. 

Mr. Swett: Certainly. 

The Court: The supreme court expressly held the other way. 

Mr. GREEN: I do not understand anything of the sort. 

The Court: I will sustain the objection for the present and will 
hear you further Monday morning. 


aie SII ES 


acuminate eae i ie a —— 


214 SUSIE M. KERR ET AL. VS. 


Mr. GREEN : | 

Q. What, in your opinion, was the fair cash market value of the 
Stony Island avenue front of the west 80 acres in controversy, on the 
27th of August, 1870 ? 

A. You mean the ridge land there (indicating), the best portion 
of that 80, you don’t mean just simply the front 150 feet deep, or 
whatever it would measure ? 

(J. Being the west 26 acres of the west 80 acres in contro- 

versy ? : 


422 A. Well, there is a differetice from the other question as to 


their being acre lots. 

Q. I know it. There is the question; answer the question. 

A. Well, I consider it worth at the time, in cash, somewhere from 
$1.000 to $1,500. 

Mr. Storrs: Your honor, on this other matter on which Mr Swett 
seems to have handed you a record—we don’t know what record, 
and we have never seen it, but a record of some case--he has not 
given us any notice, and we desire to be heard on that. 

The Court: (To witness.) What price did you say ? 

A. I said from 10 to 1,500 dollars. 

The Court: Per acre? 

A. Yes, sir; per acre. 

Mr. Srorrs: Now, your honor, we have not seen what Mr. Swett 
has handed up to you. 

The Court: It is nothing but a copy of a ease. 

Mr. Srorrs: But we have not seen it, and it should be presented 
In Open court. The papers should be presented in open court. We 
propose to do all our business in open court. 

Mr. FULLER: What is the record, General ? 

Mr. Storrs: I do not know what it is. 

Mr. Grosscup: It is an abstract of a case in Cook county. 


At which point court adjourned until Monday, December 8th, at 
11 o'clock. | | 
423 | Monpbay, December 8th, 1884. 
Court met, pursuant to adjournment, at eleven a. m., & 
JaMES WaApDsWoRTH was recalled for continued examination. 


Mr. GREEN: On Saturday you were asked the value of the west 
26 acres of this‘eignty. (Indicating.) Now, what did you give as the 
value of the west 26 acres, or did you divide it that way ? 

A. Well, [assume that from the way the question was put that 
the 26 acres was supposed — about the quantity of ridge land on the 
west line of the eighty. I value it in that way as being the ridge 
land. 

Q. That is, for this ridge land that ransthrough here? (Indicat- 
Ing.) 

A. Yes, sir. 

A. Now, I will ask you this general question—vou can answer it 
in vour own way: First, let me ask, vou to know the time that the 
park act was passed ? 
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A. Yes, sir. 

(. Were you cognizant of the proceedings in reference to the loca- 
tion of the park before and after that time? 

A. Yes, sir; I know pretty nearly what was going on. 

Q. Did this land that we are now considering form any portion of 

the land selected for the park ? _ 
424 A. Selected by the Legislature ? 2 
Q. Yes, selected by the Legislature. as 

A. Yes, sir. 

Q. W hat, i in your opinion, was the fair ae market value of the 
west eighty acres on the 27th of August, 1870, under consideration, 
us it stood, dividing it, if you so please, into different pieces ? 

A. Of the whole eighty ? 

Q. Of the whole eighty; and divide it up as you please. 

A. Well, if it is in evidence before the court, the quantity in that 
west ridge is about 26 acres. 

(. No, as the evidence stands, in the west ridge there are 13 acres 
of high land and 12 acres of low lands; do you know what it is 
yourself? 

The Court: He asks your judgment. Knowing it as you do, 
what is the value? 

A. I think that west [is] 26 acres. 

Mr. Srorrs: Give the value of the whole eighty. 

The Court: He has already given his opinion as to the 26 acres. 
He said the other day that that was worth from one thousand to 
fifteen hundred dollars per acre; now he is asked what, in his opin- 
ion, the entire eighty acres is worth. 

Mr. GREEN: Dividing it as he sees it. 

A. Ihave not made the survey accurately enough to figure it out, 
you know, but I think it would be fair, in my judgment, in my esti- 

mate, to place a certain price upon the wet land and certain 
425 price upon the dry land. that 1s what I would like todo, but 

If the evidence shows the quantity, that will fix the amount 
it came to. 

Q. On an average; do it that way. 

A. I would value the 26 acres as I did on Saturday, of course. I 
would value the swell between the two ridges. 

Q. This land here? (Indicating.) 

A. Yes, sir; at from $25 to $200 per acre. 

Q. And then the second ridge here? (Indicating.) 

A. I think that is worth about $800 in its situation. 

; (. At that time? 
we A. Yes, sir; at that time. 
he The Court: What is worth $800 ? 

A. The east ridge of the 80. A computation as to the quantity 
would only be conjecture. 

Mr. GREEN: Were you familiar with the shore piece in 1870? 

A. Yes, sir. 

Q. I wish you would describe that briefly to the jury. 

Me A. Well, in 1870 the shore piece immediately at the shore and 4 
immediately at 63rd street was at an elevation—perhaps 5 or 6 acres a 
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of pretty nice ground; if the ground west of it had been as good 
as that, that piece would have been a nice piece of ground. It was 
elev: ated, perhaps, maybe from 3 to 7 feet above the lake and ex- 
tending lengthwise up and down the shore, probably six acres of 
that; then north of that would be a place where the slough came 
almost to the margin of the water, and north of that was another 

elevation—not so much, not quite so high—about four acres, 
426 perhaps. . Then west of that, between that and what I would 

all the middle ridge, is a very deep slough—a parcel of very 
low land, under water generally. In the 25 years that I have liv ed 
there | have very rarely seen it above water so that a man could go 
across it dry shod. The centre of it would be deeper of course than 
in other places. There would bea place near when you go in where 
it would be'a trifle higher than it would be in the center of the 
slough, where the current was. There was a little current there 
where the water from one direction passed through under 63rd St. 
and out into the lake,. into what we’ call- Mr. Phillips’ harbor in 
early times. 

Q. I wan’t to direct your attention simply to the 34 acres on the 
shore, which it is conceded were there in 1870; that 1s, there was 
eighty that we are talking about—the west eighty, and between that 
another eighty, and then 54 acres on the shore. Does this deserip- 
tion you have given apply to the 34 acres on the shore as it lies upon 
the map (indicating) which.is introduced in evidence and made by 
Mr. Wait? 

A. Yes, sir. Will you let me take that stick a moment ? 

(). Yes, sir. 

A. (Indicating map.) I suppose this is the highlands ? 

(). Yes, sir? 

A. I should have thought it extended further north just from my 

own mind, and then some high land up here. I estimated 
427 ~— this about 6 acres, and this up here about four. 
| Q. Was there between those two a sort of sand ridge on the 
shore ? 

A. Yes, sir,a little along there, where the sand had washed up. 

Q. Well, then, what was back of the high land and the sand ridge 
in the 34 acres ? 

A. Wet land. 

Q. How high was that sand ridge in 1870 above the lake ? 

A. I did not survey it; [suppose you know. 

QQ. Give an estimate. Is it fifty feet high ? 

A. Oh, two or three feet. 

(. Take your chair again, please. What, in your opinion, was the 
cash value of that 34-acre shore plece on the 27th of August, 1870? 

A. I think that the S. E. corner there (indicating) was worth $600 
an acre—say, for six acres; and, I think, the four acres above that, 
which I have described, was. worth $400 per acre; then the re- 
mainder of the 54 acres had a speculative value. 

The Court: What do you think it was worth ? 

A. I think, about $100 per acre. 
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Cross-examination by Mr. THOMPSON: 


Q. Mr. Wadsworth you have given your estimate of value in Au- 
gust, 1870, have you not ? 

A. Yes, sir. 

Q. Did you in 1870 know of any land, high or ow within a mile 
of this shore piece, selling for any such prices as you have named 
there? 

Objected to. Overruled. Exception. 

A. I do not call any to mind now. 


Mr. Storrs: The court will understand before we get through with 

this case that we have examined this decision as thoroughly 

428 as the other side have, and by and bve we are going to argue 

this entire question on all these instructions, and we simply 

want to reserve the point, and understand that up to this time the 

court adheres to the rulings originally made as to the value of out- 

side property ; or, if there is to be any change made in that, we want 
to know it in advance. 

The Court: This is somewhat different in cross-examination ; they 
want to know to what extent he has knowledge. 

Mr. Storrs: We propose the objection early. 

The Court: Yes. 

Mr. THomMpson: Do you remember of any sale inside of that entire 
park system, within a yearof the date which you have fixed, of prop- 
erty selling for any such sum as you have named for the lake-shore 
piece? 

Mr. Srorrs: Now, that is objected to, too. 

Mr. ‘THompson: [| simply ask what he knows. 

The Court: Answer. 

A. I do not remember any such sale, and [ do not remember any 
such land in the entire system as being sold. 

Mr. THompson: Q. What difference was there between the land 
that you have named, so far as the property on the shore and the 
property north of it and the property south of 1t —? 

3 The good land ? 
| (. Yes; that you say was 6 feet high on the shore. 
429 A. The good land south of it. You “would probably.include 
in that what we know as the Eaton tract and Dunlevy tract. 

(). No, [am speaking about the lake shore. 

A. The lake shore? ) 

Q. Yes, sir; the lake shore. 

A. The difference between this good land north of 63rd St. and the 


good land south of 63rd St.? 


Q. Was there any difference ? 

A. There was. 

Q. What was the difference? 

A. The difference was that the ridge was much wider south of 
63rd St., and more capable of being developed into a subdivision. 

(). How was it north? 

A. North ? 
28—1142 
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Q. Yes, sir; up here. (Indicating.) How was it up here? 

A. North of 59th St.? 

(). Yes, sir. 

. Well, there was a ridge of some width to there. (Indicating.) 
Q. Was it any wider here than it was there(indicating), and wider 


than it was here? (Indicating) 

A. Yes, sIr. 

Q. Isthat your judgment? 

A. Yes, sir; my recollection. 

(J). Are you positive ? 

A. [am quite sure; [ have examined the land a great inany times. 

(J. Now, you speak of a spot as always having water on it on this 
34 acres. (Indicating.) Now, that was the spot that was commonly 
known as the Phillips slough, wasn’t it? 

A. Yes, sir. 

Q). That is it; and on this map that you have been looking at it 
ix designated rieht there, isn’t it? (Indieating.) 

A. Why, no; that is about where the harbor was. 

Q). That is the Phillips slough, isn’t it? (Indieating.) 

A. So is this all along down here. (Indicating.) 
450 (). Is not that the spot that vou know as the Phillips slough ? 
A. No, sir. 

(). Where was it? 

A. That is the outlet on the Phillips Jand. 

(). Whereabouts was the Phillips slough ? 

A. All along down here. (Indicating.) 

(). Of the whole thing ? 

A. Yes, sir. 

Q. And you say that water ran over the entire west portion of 
that 34 acres” 

A, Yes, sir. 

Q). Is that what vou say ? 
A. I think so. 
(). Whereabouts is the lowest part of that? 

A. If this is where the water went under 63rd St., it would be 
at this point. (Indicating.) | 

ry That ts not on the 54 acres at all ? 

. No, sir. 
, Now, tn 1570, were these ditches upon this property ? 
. Yes, sir. 

= Did the water run in those ditches ? 

A. It stood in them. 

(). It stood in them ? 

A. Yes, sir. 

(. Why did it stand in them ” 

A. Because there was no chance for it to run off; there is very 


little rise to the land, Mr. Thompson. 

Q. If the surface of the land was higher than the lake it would 
run off, wouldn't it? 

A. Off this land ? 

®. Yes; off this land. 


+ 
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But you say that it didn’t run off of it—is that your testimony ? 
The ditches were constructed months before I went to that 


country to live—1859. After I went there Mr. Phillips either did 
not have money enough, or else disposition, to improve the ditches 
and keep them open; they gradully became imperative. 


Q. 
A. 


431 


A. 
Q. 


A. 
Q. 


When you went there, was this land wet? 
Yes, sir. 
Q. This 34 acres ? 
A. Yes, sir. | 
Q. Was this other? (Indicating.) (Jndicating.) 
Yes, sir. 
The eighty acres? 
This land here? (Indicating) 
I am speaking of the low portion of the eighty acres? 


[A.] It has always s been wet. 


A 
Q. 


Is it to-day ? 

It was day before yesterday. 

During that rain we had ? 

Before the rain. 

Before the rain there was water on it” 
Yes, sir. 

Where is the water ? | 

On that wet land; the water was nearly up to twelve inches. 


. But there was water down below twelve inches, you think ? 


I don’t think anything about it; I know there was. 


Did you dig down to find out? 
. I got into the water, in going across it, above my instep, and 


wet my pantaloons. 


Q. 


Did you examine to see Whether this ditch was ‘open that 


— into 63rd St? 


A. 


Q. 
A. 


I did not. 
Where did you get into the water 7 
On this (indicating) and on this (indicating) I crossed on both 


of those Friday. 


Q. 
A. 
Q). 
A. 
Q. 
A. 
Q. 
A. 


A. 


Q. 


Was this ditch open here? (Indicating.) 
Yes, sir. , 

The 63rd-St. ditch ? 

Yes, sir. 

Wag it open at the lake? 

Yes, sir. 

Did you go down to see ? 

It was open. 

Had it just been opened ? 

I cannot tell. 

Yes you can tell; you can tell whether the dirt was thoroughly 


washed out. 


A. 


Q. 


432 


I- did not seem to be so at any recent time. 
Was this ditch in through 69rd St. open ? 
A. I didn’t examine it. 
Q. Was the 59th St. open to the lake? 
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A. You mean at the pier? 

Q. I mean this ditch running along here. (Indicating.) 

A. I didn’t examine it. 

Q. Now, you have given your ideas of value. Where in Hyde 
Park, within two miles of that lake shore piece, in 1870, did you ever 
hear of a piece of property selling at $150 an acre? 

A. I cannot call one to mind. ‘There was no land within two 
miles of that as poor as that was. The nearest we could go to it 
would be down about 6Sth St. 

Q. On the same slough ” 

A. Yes, sir. 

(). Does this slough run south of 65rd St.? 

A. Yes, sil 

Q. W here does this slough go and what is the character of that as 
it goes south—I am talking about this slough what vou call) Phil- 
lips’ slough, starting on the north end of this 34 acres and running 
. south—where docs that go? 

A. It goes down, if vou know. 

Q. I know, but IT want the jury to know. 

A. Well, IT want to explain to vou. 

Q). Yes, that is right; go on and explain. 

A. That slough rans south across a piece of land that we used to 
call the Dunievy tract, that Mr. Blackwell lived on 

Q. That is in the park? 

A. I think it is now in the park; I think it was litigated as the 
Colehour tract. 

Q. That piece is condemned ? 

A. Yes, sir. 

(). Now, where else does it got 

A. It goes about one-half to three-quarters of a mile south of that. 

* (Indicating) 
433 Q. What is the width of it after it passes the park limits ? 
A. Well, at the point where John Fitch’s one-legged rail- 
road went across it—this piece. 

Q. That is on the South Park line? 

A. Yes, - s about 1,000 feet wide there. 

QM. Now, go south of that half a mile and how wide's Was It? 

A. When vou get down pretty near where Crosterr used to live, 
where the Illinois Central crosses it now, it began torun out, and as 
you get two or three blocks south of that it would be nice mowing 
land, without bog, but not ridge land. | 

Q. Was there water near where vou resided, between where you 
resided and the [linois Central, when you first went there? 

A. In very wet times; a place about half way from my house to 
the de ‘pot there that water used to stand in. 

(). How deep? 

From nothing to six inches. 

Q). Didn't it stand any deeper than that? 

A. I guess not often. 

Q. How about this piece right here—right near railroad? (Indi- 
ating.) 
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. Do you mean the 17 acres that Mr. Loveland bought? 
Q. Yes, sir. 
_A. That is pretty wet. 

Q. That is wetter than you ever saw the eighty acres, isn’t it ? 

A. No, sir. 

Q. T he water stands there prior to the cutting of that ditch there? 
(Indicating.) 

A. It was wet land, but it wasn’t so wet as the Phillips land. 

Q. Was that Phillips land mown ? 
434 A. I saw Friday when I examined it that the west slough 
had been mown and the hay havled off. 

Q. Yes, sir; still on this eighty acres? 

A. Yes, sir: and a portion “of this slough had been mown and 
the hay hauled off. This had not been mown at all. (Indicating.) 
Q. This centre eighty (indicating) we have nothing to do with. 

A. Now, on this ground here (indie ating) that I have been testi- 
fying to I saw where some party had gone in there with a mowing- 
machine this summer, evidently, from its appearance, and cut’ the 
rods or rushes or twigs, or whatever you would call it—wild grass, 
wild rye—cnt it down and ran a swath as far down as this line here 
(indicating), and down and back towards the high ground again— 
but they did net get the hay off; it had not been raked and it is 
not to-day. It was not Si aturd: av, and I don’t think it is to-day. 

Q. On this 80 acres (indicating) the hay has all been taken off 
of it? 

A. I should think it had. That is pretty good hay land—part of 
it down here (indicating) is wider. 

(). Down south, you mean ? 

A. Towards 63rd street. | 

(). Do you know of a single sale in Hyde Park in 1870 in the 
township ? 

A. I have not examined the records. 

(. Do you now remember any sale in 1870? 

A. [should say about Woodlawn, near where I live. 
ABS Q. Do you know, can you name them now, and‘be willing 
to swear they took place in 1870? | 
A. Yes, sir. 
(). Well, where were they ? 
A. There was a sale west of my house there. 
(). Of how much, in 1870? 
A. I bought in April, 1870; it might have been, possibly, in 1871— 
the latter part of 1870 or 1871—the latter part of ’70 or 771. 

Q. Have you refreshed vour memory since since you last testitied 
In this case ? 

A. Somewhat. 

(). About that sale? 

A. Somewhat. 

QQ. Well, how did you refresh your memory about that sale since 


» 


you last testified? What did vou do? 


A. I consulted Mr. Handvy’s indices. 
Q. Then you have been looking for sales ? 
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A. Somewhat, in that subdivision. 
Q. For that year? 
A. Yes, sir. 
Q. Is that the only one you now have in mind? © 
A. I only examined in that subdivision and in the eighty north- 
east of my house there. (Indicating.) 
Q. Do you swear that you bought west of your house in 1870, and | 
that you got that information from Mr. Handy’s index ? 
A. I swear I bought a fifty-foot lot from Mr. Clark in 1870 or 
1871—earlv in 1871. 
Q. Which was it ? 
A. Tam inclined to think it was in the spring of 1871—a_ fifty- 
foot lot. 
Q. Now, how large is the township of Hyde Park—how many 
miles does it run west of this property ? 
A. Of this propert: 
Q. Yes, of this property ? 
436 A. It runs a mile and a half; one mile and a half. 
Q. From Stony Island avenue to Cottage Grove avenue is 
just a mile, isn’t it ? 
Just half a mile. | 
What; it is half a mile from Stony avenue to Woodlawn 


where you live? 
You say to Cott ize Grove Ay e.? 

(). Yes, sir; it is just a mile isn’t it? 

A. Yes, wt just a mile. 

(. From Cottage Grove avenue ? 

A. It is just two miles. 

(). It is just two miles, isn’t it? 

A. Yes, sir; just two miles. 

(. And what is the length of Hyde Park ” 

A. About 12 miles. 

Q. About 12 miles long? 

A. Yes, sir. 

(). How wide was it at its southern end; about how wide? 

A. I guess about four miles. 

(). Do you remember about how many square miles there are in 
the tow nship ? 


A. No, sir. 
Q. Do you know of any sale within half a mile of this; well, it is 


a mile of this lake shore piece in 1870; he says he does not know 
of any in 1870; within two years of this time that vou fixed your 

valuation at double, or less than double, any of the prices which you 
have named ? 

Mr. GREEN: I object to the form of the question. 

The Court: He says he does not know of any at all. 

Mr. THompson : He does not say for what price within two years 


of the time. 
Witness: I understand you are inquiring about 34 acres now ? 


(). Within a mile of that 34 acres ? 
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437 A. That 34 acres is a mile from my house; Just a mile; if 
this eighty here (indicating) and this is eighty here (indicat- 


Yes. 

A. Two 80’s between Stony Island avenue : ‘and 34 acres? 
(. Yes. 

A. Then I don’t know. 


Redirect examination by Mr. GREEN: 


(. Do you remember any sales in 1869, within two miles of the 
west line of the west 80? 

A. Yes, sir. 

Q. Where? 

A. I bought myself in 1869—the latter part of 1869—in the south 
half of the southwest 4, 23, 38, 14. 

Mr. THompson: I did not examine him within two miles. 

The Court: I understood him to say two miles. 

Mr. GREEN: He has gone all over the whole township of Hyde 
Park. | 

Mr. ‘THompson: Your honor, if you are going to let them in, we 
are perfectly willing to let them in. . 

The Court: I will let that question go. 

Mr. GREEN: Where was that land? 

The Court: (To witness.) How far was it from the land; he asks 
was it two miles ? 

A. Yes. 

Mr. GREEN: Where was it? 

A. It is half a mile west of the west 80, ea: 
rods south of the west 80, east and west. 

q. And between what streets ? 

A. Between 65th and 66th Sts., fronting 65th, fronting north on 
65th. | 

Mr. THompson : Is that the park lot ? 


v7 
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_ and. west, and 80 


A. No, sIr. 
Mr. GREEN >: Froiting north on 65th, and between what other 
streets ? 
438 A. West Woodlawn avenue; 8 rods by 20 on the ridge. 


Q. How many acres”? 

A. One acre; the best acre in that farm of 80 acres. 

Q. You bought that in 1869 ? 

A. Yes, sir; the latter part of 1869; a single acre. 

Q. Do you know of any other sales, within the Timit that I have 
named, in 1869? 

A. I do not know as I can testify definitely about specific sales in 
that year between those limits. 

Q. Did you, in 1869 and 1870, know of these sales, or keep run of 
the sales and purchases in that vicinity? 

A. Well, I know of them as I would hear of them; I was dealing 
in lands. 


Objected to. 
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Mr. GREEN: I am asking about other sales. 

The Court: He does not know of any other sales. 

Mr. Green: I want to know if he knew of them at the time. 

The Court: (To witness.) Do you recollect of any other sales ? 

A. I cannot call them to mind and fix the time of particular sales 
in 1869. 

The Court: What was the time you asked, Mr. Green ? 

Mr. GREEN: 1869, 

Witness: I sold a large tract just before that for which I hadn’t 
got paid, and for which [ took papers, and which paper I sold and 
cuaranteed ; [I was watching lest it might come back on my hands ; 
it was not due till 1871, so I ke ‘pt posted. 

The Court: It is hi urdly necessary to go into this, Mr. Green. 

Mr. Green: I only wanted to ask this, if your honor please, 
439 to show that it was necessary at that time to keep posted—to 
keep run of the prices as which property was sold at that time. 

That is the only object a this time. 

The Court: Now, if you both desire to > into outside sales, say 
so, and let us 0 into it. 

Mr. PULLER No, sir. 

The Court: You are both intim: iting it, and if you both desire 
to show outside sales, eo on and do it? 

Mr. THompson : We do. 

Mr. Srorrs: T think it fair to the court that we state our position. 
I do not think we have trenched on you honor’s rule. Col Phomp- 
son has asked as to the experience and knowledge of poe Witness 
for two vears preceeding the time tixed by this decree as to other 
sales. Now, then, is it not fair forus to sav that that laws the founda- 
tion for us to ask questions without being complicated by the rule 
which vour honor has laid down. He asks the knowledge of this 
Witness as to sales back in 1868, On cross-examination IT objected 
and your honor ruled it in. Now, why should we be complicated 
by that situation of affairs? Let us take the thing just as it tran- 
spires It frequently happens, your honor, that a man on cross- 
examination may open the door to an examination which he does 
not wish to have investigated, and vet it does not bind the other 

side whe pursues the cross-examination. 
444) The Court: I- cross-examination they can take some lati- 

tude with that witness that you cannot. For instance, they 
may care to know to what extent he was qualified to testify. What 
did he know of business in that neighborhood generally — All this 
[is] to let ‘the jury see how far he is qualified to give his opinion. 
What his opinion may be worth. They simply asked him what he 
had observed. 

Mr. Storrs: You know that that was not the purportof the ques- 
tion. 

The Court: They would be entitled to it for that purpose. 

Mr. Srorrs: Bat you know, your honor, it was not for that pur- 
Ose, 

The Court: I cannot look into 


Mr. Storrs: They asked this question away in this latitude and 
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that, east, south, north, if he had ever heard of any sales made for 
that price. Now, that, of course, may be for a twofold effect, but the 
real effect is,and your honor.sees it just as well as I do; your honor 
sees that the tendency of the inquiry is not to test the knowledge of 
the witness at all, but is simply to show that the value be has given 
is incorrect. That is all there is about it. Now, they open the door, 
but we do not care to investigate. I objected formally in order to 
save the position which we have maintained from the beginning of 

this case and your honor ruled it in. _ Now, then, having 
441 tried three points of the compass and having opened the door 

two years preceeding the time fixed by this court for the 
inquiry, we have the right to do the same thing ourselves. We ask 
a question upon another point of the compass. I do not care about 
pressing it, but I do care about saving our record. WhatI have 
been saying Is simply to preserve the reputation which we have 
held up to this time before this court. 

Mr. Green: Col. Thompson asked you about the spot called the 
Phillips slough. How big a spot was the Phillips x sti ? 

A. Fifty, 60, or 70 acres. 

QQ. You speak of some of the slough land between the two ridges 
as having been mown. What kind of grass did they get off of 
that? | 

A. Well, close to the ridges you would get very nice prairie hay ; 
good prairie hay. 

Q. What ts the rest? 

A. Then in the upper grounds you would get coarser hay,a hay 
that does very well for roughness for stock, but not a nice quality of 
prairie hay. 

Q. You were asked about this slough and how far it continued. 
What is the character of the land as it recedes from the lake in 
Hyde Park ? 

A. There at Hyde Park ? 
(. As it goes back from the lake ? 
A. That varies; there are places where the land is pretty well 
elevated. 
442 (). I understand, but is not there a general conformation 
of the land as it goes back from the lake? 

A. The whole town is in ridges and sloughs. 

Q. A slough and a ridge, and a slough and a ridge, is it ? 

A, Yes, sir. 

Q. As you go back, do the sloughs and ridges rise or do they 
fall? 

A. .Thev rise until you get west of Cottage Grove Ave.; then they 
fall off again. 7 3 


. 


Recross-examination by Mr. Tompson : 

Q. I will ask you one more question. Did you assist at all in 
making the valuations that were placed by the commissioners upon 
the outside property ? 

A. I think not at all. 
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(. Were not you consulted about that at all? . 
A. I think ro 


Judge Van H. Hicains was then called as a witness on behalf of 
the defendants, and, being first duly sworn, testified as follows 


Direct examination by Mr. GREEN: 


[Q.] What is your name? 

A. Van H. Higgins. 

(. Were do you live? . 

A. Well, my residence is in Hyde Park. I am at present, how- 
ever, boarding in the city for the winter. 

QQ. How long have you resided in this county ? 

A. Well, I came here first in 1837, and staid here two or three 
years, but went away, and was away until 1852 or 1853, and have 
been here ever since. 
443 Q. What has been your occupation since you have been in 
this prea 

A. Since 1852 I have been practicing law part of the time and 
operating in real estate, and have been a judge a few years of the 
superior court. 

Q. When did you commence to operate in real estate in this 
county ? 

A. Before I came here—that 1s to say, before I came here the last 
time—I was then residing at Galena and practicing law, and I came 
over here and saw how much cheaper property was, and I thought 
I would take a little money and put a little money in this county. 

Q. Have vou continued to deal in real estate in this county ever 
since ? 

A. Yes, sir. 

Q. When did you first turn you attention to Hyde Park property ? 

A. Well, | may have bought something down there, but to no 
large amount, until I went there to live, which Was 1n 1866: probably 
about that time. 

(). Was it in 1866 that you bevght your residence there ? 

A. No; I bought that later about 1869 or 1870. I should think 
I bought it the year before the tire. The fire was in 1871, and I 
bought it in 1870. 

Q. Where was it that vou resided in 1866? 

A. In 1866-7 I rented what is called the Haven property; I 

rented that for five years. 
444 Q. Whereabouts is that ? 

A. Just north of 47th. It is about where 46th St. would 
be if it extended through to the lake; it would go throes the north 
end of the property. 

@. And near what cross-street ? 

A. What do you mean by cross-street ? 

(). I mean north and south. 

A. Fronting on Hyde Park Ave., right next to the lake, it is just 
about 1,000 feet, I should say, north of Kenwood station. 

Q. Kenwood station is at 47th St. ? 
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A. Yes, sir. 

Q. Where did you reside afterwards ? 

A. Across the street; I bought seven acres across the street; it 
had been subdivided into lots, but I bought the whole tract. 

Q. How long did you live in that place ? 

A. I lived there until—I think I altered the premises there in 
1870—moved in the fall of 1870, and resided there until about 4 or 
D) years ago. : 

Q. Then you sold that place? 

A. Until about 1880; I must have been there about nine years. 

Q. And sold that place ?. 

A. Yes,sir; I sold that place. 

Q. Where did you go to live then ? 

A. I went to the corner of 50th street and Woodlawn avenue; I 
bough- a place there. | 

@. About how far north of Mr.Wadsworth’s place was that? 
445 A. It must be a mile and a quarter or a si and a half. 
- Q. And about how far east of the Drexel boulevard ? 
About 3 blocks east of the Drexel boulevard. 
. That place you still own ? | 
T hat place ? 
The Williams place, where you live now. 
Yes, sir. 
Have vou owned any other property in Hyde Park ? 
Yes, sir. | 

Q. Commencing in 1866, when you first went in, can you give us 
any general idea of any piece of property that you have been the 
owner of in that town ? 

A. Well, [ have bought my residence there, for which I paid 
$45,000 for the ground; and I bought some property down near 
where Long’s house is. I bought two hundred feet there, and gave 
$10,000 for that, I think it was. 

Q. You need not give us the prices, because prices in reference to 
outside sales have been ruled out. 

The Court: He has already given the price of two pieces. 

Mr. FuLLerR: Well, we will ask that that be withdrawn. 

Witness: I thought he wanted to know the char-cter of the pur- 
chases ; whether it was of any considerable amount or whether they 
were trifling purchisses. I misunderstood your object. I thought 
you wanted to know whether I had been operating largely 


446 Mr. GREEN: What other pieces of property have you been 
the owner of? My idea is to get at how extensive has been 
vour dealings in real estate there. 

A. I have operated chiefly in Chicago. 

Q. Have you owned any other tracts there, or an interest in any 
other tracts in the neighborhood—say, of the South Park system 
and south of it? : 

A. I do not remember everything that I have handled, but I re- 
member a lot right down by the 50th-street station that I sold to the 
music dealer, Mr. Caddy, near the Atkinson place—in fact, it is the 
lot that the Atkinson House stands on. 
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Q. Take south of the Midway Plaisance, have you been interested 
in any property there? 

A. At the present time, or 4 or 5 years ago, I bought, in connec- 
tion with the National Life Ins. Co., some property in that locality. 
We owned probably 80 or 100 acres in that low land—that marshy 
ground—very like the Phillips, tract. Some of it was lower and 
some of it was higher. There are probably a good many other 
tracts, but I did not have my atte ntion called to it, and do not re- 
member them now. 

Q. Have you ever bought land and subdivided it in this county ? 

A. Bless vou; surely there is 25 aeres. I did not think of 
447 = that; 25 acresabout 45thSt. There is 25 facres there that was 
subdivided. Then at 45rd St. we bought—my firm bought— 
13 acres there—a very large purchase. This house built by Smith 
there at the station, called the Orchard property, we bought that, 
and on Drexel boulevard there was 100 feet fronting on the boule- 
vard, and 80 fect on 47th S\., fronting on the boulevard, and then I 
have acted as agent for the Charter Oak. They had lands in there 
from 1876 to about one year ago. I did not have time to attend to 
it and gave it up, but I handled large amounts of land for them. 
There is 5acres right there on 55th St., about Greenwood Ave.; and 
then they had several hundred feet on Drexel Ave., fronting on the 
boulevard ; and they had large amounts there; [ cannot reeall 
them all; and had down south of 47th St. two or three hun- 
dred feet. 

Q. You have had experience, as [ asked you, in subdividing prop- 
erty, then? 

A. Yes, sir; and in buying large tracts and selling them out in 
parcels for my clients, ete. 

Q. Have you, since 1866 and 1867, been familiar with the price 
of property in the town of Hyde Park, in the vicinity of the park 
and boulevards? 

A. Oh, ves: IT went down there, I think, in 1866. Yes, I went 

down there in 1866; 1n 1867 1 did not do much. I had some 
448 money tied up, and after I had closed out all operations, 1 

think it was in 1868, then I began to look around for a piece 
of property to buy. } 

q. And from then on? 

A. From then on I have operated more or less all the time. 

Q. Do you remember when the park act was passed ? 

A. Yes, sir; substantially; IT know when we understood it was 
passed, and it Was stated in the papers, and they acted upon It. 

Q. When. did they commence to act upon it ? 

A. I think they commenced to act upon it in one session of the 
Legislature and failed, and I think that at the next session of the 
Legislature they passed it; I should think that was in 1869. 

Q. February, 1869 ? 

A. I could not state that, but I think it was the winter of 1869— 
1868 or 1869—that the act was passed. 

Q. Were you familiar with the passage of that act upon land 
outside of and in proximity too the proposed parks and boulevards? 
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A. Oh, I think after that act was passed, I think, people began to 

look about for property bordering on the parks and on the boule- 

vard and Midway Plaisance, which they thought would be effected 

bg the improvements. 
What was the effect ? 
449 A. Thetendency wasthat it commenced to advance from that 
time, | think, and I think it continued to advance up to 1875, 
not so rapidly at first as it did in 1871 or 1872, after they had got a 
little wild in speculating; I think the highest point reached was in 
the fall of 1873, and then the panic struck us in the fall of 1873. 
Mr. THompson : September ? 
A. Perhaps it was. 
Mr. GREEN: Do you know the land called the Phillips tract ? 
A. Oh, ye: 3: very well. Do you mean that land down there that 
is now oce upied by the park ? 
q. I mean the land between 59th, 63rd, Stony Island Ave., and 
the lake. 
A. Yes, sir; I know it. 
Q. When did you first became acquainted with that land ? 
A. I do not remember; I probably have known the land as land, 
but did not know it as the Phillips tract, probably, until about the 
time he was arrested; I was living then in the city; he was sued 
by Ker, and, I think, for a debt, and they levied on this land, and 
he swas arrested; I went on his bail $14, 000, and : remember his 
telling me w hat he had down there. 
Q. Do you remember what year that was in? 
A. I cannot state; it was away back; I think I was living 
450 then on the corner of Jackson and Wabash Ave., and I should 
say that was about 1857, 1858, or 1859 ; it is pretty far to go 

back, and one cannot recall those things exac ily. 

Q. From that time on you, of course, knew it as a particular piece 
of land? 

A. I knew it before, but I knew it from Phillips’ talk from that 
time on; he was arrested and told me the story about being mixed 
up with Ker, ete. 

(). Did you have your attention called to that land in the latter 
part of 1869, and to the value of it? 

A. Well, I do not know that I can fix a date exactly; I remember 
that about the time that he made some sort of contract with the 
Park Commissioners 

Mr. THompson : We object to that. 

Mr. GREEN: Object to what? Iam not asking him for the con- 
tract. | 

Wirtyess: I am only fixing a date. 

Mr. Tuompson : Don’t go into the particular s unless vou are asked. 

re GREEN: Just go on. 

A. About the time that he had 

Mr. THompson : Wait a moment, I do not desire to have the par- 
ticulars of a transaction come in here of which the witness does not 
know the date, and, as a matter of fact, it was not in 1870 that this 
transaction took place at all. 
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Mr. Futter: It was the 10th of December, 1869. 
45] Witness: It is very difficult to fix a date as far back as 16 
vears. 3 

Mr. Swerr: [s 1869 a proper date to bring into this case ? 

Mr. Futter: This is merely relative as to having his attention 
called to the land; he has already said he had his attention called 
to it in 1858. 

Mr. Swerr: You don’t propose to draw out any valuation at that 
time ? 

Mr. GREEN: No, no, no; [ just wanted to see when it was. 

Witness: I cannot fix the date when it was; of course, at this 
distance of time I can only state what oceurred. 

Mr. THompson : You need not name any figures. 

Mr. GREEN: All I asked vou was what were the circumstances 
that called your attention to it? 

A. Phillips came to me with a contract 

Mr. Swerr: Wait a minute, I do not understand that it 1s proper 
to bring up a price as of the date of 1869. 

Mr. THOomMpson: It is simply this, that the man Phillips came to 
the judge (the witnes) In reference to making a contract with the 
South Park Commissioners in regard to this land, which at that 
time was Involved in this litigation, and we decline to have it come 
in here now as to what took place between these commissioners, who 

were not litigating us at that time. 
452 Mr. Futter: You cannot state it correctly even; the ob- 
ject of the question is not to bring out anything of that con- 


tract. 

The Court: Is this property within the park ? 

Mr. GREEN: The very park in question, your honor. 

Mr. svamssenger # It is a whole half section. 

The Court: Well, now, he says his attention was directed to it, 
and that uaa was familiar with this land ; that is enough, it seems to 
me. | 

Mr. Green: That is all satisfactory to me. 

Mr. rato Did you know the value of this land, or did you 
havean opinion about the value of this land in August, 1870 ? 

A. It is difficult to fix any exact date. I had an opinion about 
that time. 

(). What, in your judgment, was tho fair cash market value of 
the west eighty of the Phillips tract on or about the 27th of August, 
IS70? 

A. It would be difficult te fix what we would call a tixed value 
for that property. It had a value, of course, and a prudent man 

would not:sell it unless he got something for it; but I do not 
453 think it was sellable at any price; that kind of property was 

not sought after particularly ; it would have been difficult to 
sellit. I thought about that time that $800 an acre was a desirable 
price to obtain for it. 

Q. Do you think it was worth more than $800 per acre ? 

A. No; I would not have bought it at anything like that. 

Q. Take the 54 acres which lav east of the middle 80, what we 
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‘all the shore piece of 34 acres; what, in your opinion, was the fair 
cash value of that shore piece on or about the 27th of August, 
1870? : 

A. I would not like to fix upon any particular portion of the tract, 
because I do not think my attention was called to that 24 acres. 1 
was looking at the whole tract as a tract, and looking at it as a tract 
I had an opinion of its value; but to pick out particulars I don’t 
think I have. I know a general value of the land. 

Q. You mean $800 for the whole tract by acres ? 

_A. I think it was a very full price for it. 

Q. You think it was a very full price? 

A. Yes, sir. 

454 The Court: Does that include the 34 acres? 

A. Yes, sir; it was part of the tract, as ] understood. Of 
course, that back from the road was not worth so much, but I wouid 
not like to say how much it was worth, because some of it was 
higher than the other. It was all low; but the lowest was quite 
low, and some of it was under water. 


At which point court adjourned till 2 p. m. 


455 | Monpay, December 8th, 1884—2 p. m. 
The direct examination of the witness, Van H. Hiaains, 
was continued by Mr. GREEN as follows: ? 


456 (. You have said, in your opinion, this land was unsala- 
ble in 1870. Why do you say it was unsalable? What are 
the reasons? : 

A. That kind of land would be unsalable at almost any time. 
Land that was so low that it would have to be filled to use for resi- 
dence purposes would not be salable property; of course, it could be 
sold at some price, but you could not get very much for it. if vou 
had to foree it. That kind of land is not sought after. When one 
looks at property, they have to see what it is good for; for farm 
ourposes it would be too high-priced. It would not be good for 
ee sa manufacturing, or residence purposes. You have to use it 
for something to make it valuable. What use could you apply this 
to? It would not be suitable for manufacturing and would not be 
suitable for residences. People in buying for residences would not 
choose that sort of property. That would be so low they would 
have to fill it, or use a portion of it by making excavations to get 
dirt to fill the rest. That is the reason why it would not be salable; 
people would rather buy something fit for use when they buy it, 
instead of making it fit for use. That would be my opinion, and, 
I think, you would find people who wanted to buy would want to 
see that they get something for their money. 

@. Have you any idea about how much it would cost to 
457 fill that land so it would be suitable for residence purposes? 
A. The cheapest way to fill it would be to take an excavation 
and make a canal, and take the dirt out of the canal. If one had a 
private residence he would have to make a lake and take it out that 
way. Probabiy if you had to buy the dirt it would costy fifty to 
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seventy-five cents a cubic yard. It would cost to raise it only 3 feet 
in the’ neighborhood of $2,500 an acre, but it would hardly be fit 
for residences, raising it up three feet; that is, the lowest part ; 
you would not want to build where the ground was only three or 
five feet; that is, a house of any considerable value. It might be 
occupied. It was so far away it would hardly be occupied for small 
residences, and one would have to wait for that sort of property to 
make it available. You see any quantity of it there now. 

Q. In buying land to subdivide in lots, how much gross profit 
sara a man have to make to get out whole? : 

That would depend on how quick he would sell it. If he could 
subvlivide it and make an auction and sell it right out, he might do 
it for a great deal less than if it took sev eral years to close it up. 
Generally, to buy large tracts and subdivide it into lots you will 
find it takes several years to close it. I have had a good deal of 

experience in that line. I would not buy property to-day at 
458 one-half what I would get for the lots. Suppose I would sell 

the lots at $100 apices. making eight or ten to the acre, I 
would not give more than $500 an acre for th: at; it would not pay 
interest on the whole cost—taxes and assessments, and a man does 
not get out very much ahead if he makes less than 100 per cent. I 
bought a large tract over here, and I was figuring it up the other 
day. I bought it about 1854. That property I “bought at $30 a 
foot, and counting 10 per cent., which we had to pay for money at 
that time, the property would cost ne arly $000 a foot to-day; money 
at 7 per cent. doubles in 7,27 years, compounding it. Very few 
people know, who have not any experience, what it is to buy a tract 
of land, pay interest, taxes, and assessments, and peddle it out. 
And then the cost of dealing with so many people, recording deeds, 
mortgages, and all that sort “of thing is an item of expense very few 
people ‘understand ; that is, the majority of people do not under- 
stand it. 

Q). In saying it was unsalable, you do not refer to the fact that it 
was Inside the park ? 

A. That had nothing to do with it. [It was a question simply of 
the character of the property. Some property even now, as dull as 
things are, is salable. You can sell inside desirable property paying 

a good interest, but you cannot sell an outside piece. You 
459 cannot sell an unproductiv e piece. <A desirable piece of prop- 

erty will always sell better than an undesirable piece ; that 
is What I meant in saying that it was undesirable property. 


Cross-examination by Mr. THompson : 


(). You testified before in this case? 

A. I did. 

Q. In the estimate which you have given here of $800 an acre ‘ 

A. I can hardly say [ estimated it at that. [said I thought it 
was a good sale for that. 

Q. You have in this case said that was your estimate, $800 an 
acre. I understand you estimated the entire Phillips tract? 

A. That is what I was called upon to look at. 
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Q. In that estimate you mean $800 from Stony Island Ave. clear 
to the lake? 

A. Yes, sir. 

(. Do you remember taking the two eighty’s—that is, the west 
eighty in question in this suit, which: lies along Stony Island avenue, 
and the east eighty adjoining, which is not in controversy in this 
suit? As between those two eighty’s, which is the more valuable? 

A. That nearest the road, nearest the railway, nearest the line of 
communication to the city; I think it was a little higher; I think 
it was better anywhere. 

Q. I willask vou, what is the difference between those two eighty’s, 
in your judgment’ 

A. I do not be lieve I looked at it close eh to have a definite 
idea, but [ am clear it would be worth considerably more next the 
railway, next to Stony Island avenue. 


460 (Q). That was a macadamized street, was it not, in 1870? 
A. I don’t remember whether it was then or the year after. 
At about that time it was macadaimized. | . 


Q. Give us some idea of what difference you would make in those 
two eighty’s. 

A. T could only give you a general impression, because I did not 
vo over the ground to look at it; — might be more difference than I 
thought. [ donot think there would be less. I think the locality 
being near the railway — would be worth a couple of hundred dollars 
an acre. I think that would be as cheap at $800 as the other at 
$600. 

Q. Do you remember your testimony before ? 

A. Ido not know. I can only remember I must have stated what 
I thought was so. Ido not think I could have gone very far from 
that. I must have had a pretty definite impression about values 
then. 

Q. Was this question asked you in regard to those two eighty’s 
before ? 

A. 

Q. “The depot is at 57th street, only a few feet west of Stony 
Island avenue. Now, what would be the fair—I want to get at the 
ralue of this ground—I want to know “what would be the fair 
difference between those two eighty’s?” On the estimate there is twice 
as much high ground on the “west eighty as on the east eighty,” 

and the west e ighty lying as it does. 
461 A. I should think there would be considerable difference— 
it would be worth considerable more. 
Q. How mueh? Give us a fair value—wouild it be two to one. 

A. I should think it would be not as much as that—perhaps as 
much as eight to six. I should think it would be perhaps that, if it is 
as stated ; perhaps it would be more than that—perhaps eight to five. 

I do not think I would differ from that now, as you put the ques- 
tion. Saying the west eighty had twice as much high ground as 
the other, I should think it would be as cheap at $800 as the other 
at $500. I think I would rather buy it at $800 than the other at 
five, if I had to buy either of them. 
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Q. Did you know of any sales in 1870 anywhere in that vicinity? 

A. Itis so difficult at this distance of tinve—twelve or fourteen years— 
to fix upon the exact time of thesale. I know of a number of sales in 
that vicinity. I know of some that were way below their value. I 
know some Bowen bought of Bates below its value. 

(). Was it in 1870? 

AA. I think 1870 or 1871. It was after he was appointed park 
commissioner. 

(.. He was appointed early in 1869? 

A. It was after that. I don’t remember the precise year, but I 
should say it was 1870 or 1871. 

(2. How far is that from this property ” 

A. [ can show you on the map (referring to map). It is this 

eighty ; but he bought that way below the market. 

42 ‘Q. “Waite & Bowen’s subdivision existed in 1870. Waite 

purchased and subdivided prior to that ? 
\. | would not undertake to state positively. 
Q. You have no sale in your mind now that was made in 1870? 
\. [I would not undertake to say anything was done in 1870 that 
I did not do myself. There is nothing to fix it in my mind thir. 
teen or fourteen vears afterwards. 

(J. Prior to 1870, and prior to the extension of the Government 
pier, do you know whether the shore made there or whether it 
washed away ? 

A. Iam very familiar with this matter of the formation of these 
bars about the pier, because I was interested in this north pier. 

(). Prior to the extension of the Government pier? 

A. The current of the lake on this side of the lake is south and 
on the other side is north. You put an obstruction anywhere on 
the shore of the lake, or almost anywhere, and sand will form behind 
on the north side of the pier, and generally that creates a current 
around the end of the pier and generally sweeps away at the end 
and south of the pier. That is the general effect of it, but in the 
last thirty-five years it has formed several acres north of the north 
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pier. The current comes from the north, travelling south, and the 


sand is deposited on the north side of the pier. As it sweeps 
463 around it forms a current and makes a kind of eddy that 
takes it away from the south side of the pier. 

(. That was done here? 

A. Yes, sir; and it is natural that it would be so all along the 
shore—any where on the lake shore. On the west shore of the lake, 
the current running south, it will form a deposit on the north side 
of the pier, or sweeps it away by forming an eddy, and turns it 
away from the south side of the pier. 

(). Were you consulted with reference to the - aluations that were 
made by the South Park Commissioners of the property lying 
around that vicinity * ° 


Mr. FuLLER: When ? 
Mr. THompson: Prior to their making their valuations. 
Mr. FuLLER: What valuations”? 
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Mr. THompson: While they were making valuations of the prop- 
erty surrounding this park. 

Mr. Futter: In 1872? 

Mr. THompson: Were you consulted by the assessors who were 
making the valuations in 1870? 


A. I have no recollection of it; I don’t think I was. 


Homer N. Hipparp was then called as a witness on behalf of the 
plaintiff, [and], being first duly sworn, testified as follows: 


Direct examination by Mr. GREEN 


Q. What’s your name? 

A. Homer N. Hibbard. 

Q. Where do you live, Mr. Hibbard ? 

A. I live in the village of Hyde Park, on the corner of 54th 

street and Jefferson avenue, where I have lived for nearly 
464 twenty-five years. 
Q. What has been your occupation, Mr. Hibbard, for the 
last twenty-five years ? 

A. I have been practicing law more or less, and was register in 
bankruptey during the active matters 

Q. How long were you in that position ? 

A. Thirteen years; fourteen years. 

Q. When did you go to reside in Hyde Park ? 

A. In the spring of 1860; but I had been there some in 1859, and 
more or less familiar with it since 1858. 

Q. You have lived there continuously since 1860 ° ? 

A. 1860; yes, sir. 

Q. How far is your residence from the corner of Fifty-ninth street 
and Stony Island avenue? 

A. Less than half a mile; I think, about 2. half a mile? 

Q. Since vou have been in Hyde Park have you been the owner 
of any real estate there? 

A. Yes, sir; ever since I went there. 

QQ. You own the place where vou live? 

A. Yes, sIr. 

QQ. How long have you owned the land and land adjoining ? 

A. The house itself and part of the lot; it stands in the name of 
my wife; but my old house, which I used to live in until within a 
few years, I own. 

Q. How long have you owned that? 

A. Twenty-four years and over; nearly twenty-four years and a 
half. 

Q. Have you ever had any other dealings in any other lands in 
Hyde Park? 

‘A. Yes, sir. 

Q. Just give us a short description of some of the pieces you have 

owned, so as to give a general idea. 
465 A. Well, I own now what, as it is subdivided, in the neigh- 
borhood of sixty lots at Grand Crossing, and an interest in 
one hundred and fifty acres; I own five acres on the corner of Fifty- 
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first street and Madison avenue—a block and another block—and 
own towards one thousand feet front in the neighborhood of my 
house and that vicinity, within thousand feet and, say, two thou- 
sand feet of the park. 

Q. Well, you have [been] buying and selling Hyde Park real estate 
more or less ever since you have been residing in the Hyde Park? 

A. Well, I have bought more than I have sold. [have sold some, 
but I have held most of the property I have ever owned there, ex- 
cepting I had the title to seventy-five aeres in Grand Crossing, in 
which [ had an interest, which I sold in behalf of myself and other 
parties. The title was in my name. 

(. Grand Crossing; that 1s east of Hyde Park ? 

A. This land [ was interested in was situated between Seventy- 
fifth street on the south and Seventy-first street on the north. 

(). That is southwest of East Park ? 

A. [t is directly west from the East Park:and southwest from the 
West Park—directly west from about the middle of the East Park ; 
no, it is southwest. 

Q. The park stops at Sixty-seventh street ? 

A. The park stops at Sixty-seventh street. 

Q. Do youknowa tract of land called the “ Phillips tract?” 
466 A. I believe [ know what you designate | 

Q. A tract of land between Fifty-ninth street and Sixty- 
third street, and Stony Island avenue and the park ?. 

A. Yes, sir; I know it; [ have been over it a great many times. 
Q. How long have vou been familiar with it? 

A. About twenty vears. 

(. Have you ever been on that tract ? 

A. A great many times. | 

Q. About how many times ? 

A. I couldn't tell you; [I suppose one thousand. 
(). One thousand times ? 

A. I presume so. 

Mr. Swerr: That’s presumption, rather; but state the facts. 

A. Yes, I lave driven across it twenty times the last vear. 

Q. That’s a good many times—over one thousand ? 

A. IT mean that in twenty vears. The first time I,went across it 
I went down to South Chicago to make a speech for Lincoln, and I 
drove the whole length of it—in the fall of 1860. 

Q. Were you acquainted with the value of lands in that vicinity 
in 1870? 

A. I think I can say I was, though Tam not so familiar with it 
as a man would be who was in the real estate business. 

QQ. What, in your opinion, was the west eighty of the Phillips 
tract worth; what was its fair cash or market value on or about 
August 27th, 1870? 

A. Take it altogether, averaging it right through ? 

Q. Average it and give the difference between the high 
467 land and the low land of the west eighty. 

A. Well, ‘I think the land which bordered on Stony Island 
avenue, extending over into the sloughs on the east side—extending 
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from Stony Island avenue eztending to the slough on the east side 
of the ridges—I believe, was worth from $1,000 to $1,200 an acre. 

Q. Take the slough between the west ridge and the east ridge? 

A. Well, i should not have been willing to give much for it— 
anvthing for it. 

Q. W hat do you think it was fairly worth in the market, if it was 
worth anything ? 

A. Well, I don’t believe, in my judgment, two hundred and fifty 
dollars would have been a high price for it an acre. 

The Court: You mean for the balance of the eighty-acre tract? 

A. Yes, sir; the lowland from the foot of the ridge. 

Q. You stated that part of it was worth, say, from a thousand to 
twelve hundred dollars an acre ? 

A. That which fronts on Stony Island avenue. 

@. You mean that balance of this eighty acres was worth from 
$200 to $250 an acre? 

A. I mean that the land on the ridge, that part which lies five, 
six; or seven feet above the level of the lake, was worth from a thou- 

sand to twelve hundred dollars an acre. 

Mr. GREEN: Then I understand you—the low land between the 
two ridges was worth from $200 to $250 an acre? 

A. If I remember rightly—and I think I do—there is a strip of 

low “ee between the two ridges. : 
468 Q. Taking the land between the east ridge and the west 

ridge, or the west 80, What do you think that is worth—the 
market value—in 1870? 

A. Is it where Mr. Phillips’ house burnt down ? 

(). It was on that same ridge, the west part of the west half of the 
80 that Iam now asking vou about. 

A. I don’t know exactly where the 80 line is; I never was on it; 
I have had it pointed out to me—that 1 is, its character anne 

Q. East of Stony Island avenue ? 

A. From that I should think there would be some low land be- 
tween the east and west ridges; there is low land between the two 
ridges, and it is worth perhaps two hundred dollars an acre; the 
land on Stonv Island front, I say, I think — worth one thousand to 
twelve hundred dollars an acre; and the other—well, it is, in my 
opiuion, worth perhaps six or eight hundred dollars an acre. 

(). For the second ridge? 

A. For the second ridge. 

Q. Now, was vou acquainted with the shore along there in 1870? 

A. Well, to some extent; I have been there a great many times. 

Q. Now, skipping the ne xt 80, it is agreed in this case that east of 
the next 80 there was a shore piece of thirty-four acres in August, 
1870. What, in your opinion, was the fair cash value of that shore 
piece about August, 1870? 

A. Well, that is high land, and some parts would furnish material] 

to fill up part of the low land, and that would be part of its 
469 value. There is some other, then, next this ridge, as I re- 
member, containg some high places of sand, blown up there 
from the lake, and would be useful in filling up the low land to make 
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it of the same value. For any purposes of building I would not put 
it as high as Tam inclined to put it but from my judgment of the 
fact that some of it could be used in filling up the low lands. Well, 
I should estimate it to be worth three or four hundred dollars an 
acre. 

The Court: The whole of it? 

A. The whole of it; taking it asa whole - yes, sir. I think that 
a high estimate. 

Mr. GREEN: Since you have been in Hyde Park have you ob- 
served the action of the waves and wind upon the lake? 

A. Yes, sir. 

(Q. When did you first commence to observe that action ? 

A. When I first went to Hyke Park to live. 

Q. That was in 1860 ? 

A. Yes, sir. 

(). Between 1860 and 1870 what was the effect of the waves and 
currents of Lake Michigan upon that south shore? 3 

A. The greatest effect of it was constantly to wear it away. I have 
seen some storms well and observed the shore and there would be 
scooped out, and another storm would come and fill in, and the re- 
sult from year to year from the time I went to Hyde Park of the 
storms was to cut away the shore. 

Q. Didn’t you observe that action prior to 1870 ? 

A. I have observed it all along ever since I went to Hyde Park 

to live. [ began to inquire what would be the cause, and I 
470 satisfied myself about it. A whole mile—more than a mile— 

two miles where my house stands, and from a mile west of it 
it all drifted. Lake shore drifted along to Vincennes ridge, and the 
question came to my mind, Why has ‘this been filling in here for 
a thousand years, or for ten thousand years, or forever and now the 
stones commence taking away. 

Q. Did you satisfy yourself of the reason ? 

A. I did. 

(). What was the reason ? 

A. The pier on the north side of the Chicago river. This made 
there about one hundred acres of land, all of which was under 
water about twenty feet deep when I first came to Chicago to live. 

Q. When was that pier—that north pier—lengthened in such a 
way that this action of increase on the south shore stopped ? 

A. Well, there was a short pier on the north side of the Chicago 
river when I came to C hieago to live, upwards of thirty years ago, 
and that pier has been lengthened from time to time until now it is 
perhaps half a mile from the original inception of the pier. I don’t 
know but more. I have not observed it lately, and am probably 
not a judge. 

Q. Do you know how near that north pier was in 1870—about how 
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near * 
A. I don’t know whether it has been lengthened since then or 
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Q. Well, was it ever lengthened after vou came here ? 
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A. Oh, yes, sir; when the light-house was built it was built at 
the end of that pier. 
471 Q. When was that ? 
A. Well, it is, from my memory, fifteen or twenty years ago. 

Q. Before 1870? 

A. Yes, sir; and since then they have built a pier a long ways 
beyond and hig- inside; that was with a light-house on; that was 
for distant mariners; as they approached the harbor they saw the 
small light and guided themselves by the samall light. 

The Court: Did I understand you to say that from 1860 to 1870 
the harbor greatly encroached upon the south shore down there? 

A. Yes, sir. 


Cross-examination by Mr. SwEeTT: 


(). How far does this drift make land at Hyde Park ? 

A. I think it is perfectly plain that it is ¢ all drift from over north 
of Evanston avenue; six miles and a half from the shore the drift 

was made. 

Q. Then the effect of this from the beginning was to make land? 

A. The making of piers along the lake shore catches the drift as 
it comes down the lake; the current of Lake Michigan is south and 
west, except on the north and east shores; there is a whirlpool 
around the w est; this appears by the fact that a vessel load of lum- 
ber which was wrecked off Evanston—the boys in Hyde Park get 
all the lumber, and when a man gets washed off he comes down 
there. 3 

Q. How far is this pier that vou speak of—this north-side pier ; 

how far does it run out ? 
472 A. Well, I said,in my opinion—I might be mistaken about 
it; the end of it or terminus of it now is nearly half a mile 
from its first inception. 

Q. How far is that pier north of this land—this 80-acre tract of 
land: how far is it from your better land of this 80 acres to that 
pier ? 

A. Somewhere in the neighborhood of sevens miles. 

Q. Now, I understand that since that it has been digging out; how 
far is your house back from the margin of the lake? 

A. About seven hundred feet. 

Q. How long do yon think it will take to dig your - house up and 
float it away ? 

A. If it had not been for the Illinois Central Railroad Company 
I think several strips would have gone away before this. 

(). You think you would have been floated into the lake ? 

A. I think somebody would; in reply to that, I would say that 
the first time I had reason to examine the lake shore, I had a friend 
who lived in the second block from me, and I examined the lake 
shore at Racine, Wis. 

Q. The Wisconsin float has nothing to do with the Illinois float ? 

A. It has everything to do with it in my opinion; since that time 
over one hundred feet 
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Q. Which side of this case are you on ; now, how long do you 
think it will take to dig out all this float to Vincenness avenue ? 
A. I think it will never be done, ied I havea right to say, I think, 
from my knowledge of the facts, that south of Racine har- 
473 bor, where his place i is, from 100 to 125 feet—it is a vear now 
since I first became acquainted with the reason—this house 
Was over three hundred feet above the lake, and this place is located 
at the present near 
Q. [tis plain what this lake has done with the land ? 


A. This current down the lake shore has brought this from Racine . 


to the north side of the Chicago river, and made about 100 acres 
there; and that 100 acres has filled in twenty feet every single vear 
on that shore; and every foot in width makes about three or four 
cubie yards that had to come from somewhere; and that 120 acres 
north there is about 1,000 cubic yards. 

Q. Where did that float come from ? 

A. It came from up the lake shore; and the first long pier catches 
it and stops it, and it lodges there; that material used to come down 
the lake shore; and one storm used to wash out the lake shore, and 
another storm, coming from a little different direction, would land 
the same material and wash it up, and it would stay the ‘re; that Is 
the way it was done, In my opinion. 

Q. How much is there of this material ” 

A. About three or—O, I don’t know. 

v- flow long is the shore of this lake ?. 

. About three or four hundred miles. 
H Have you examined all the places along the I: ike shore ? 
. | have not. 
°. Then this is principally your theory ? 
A. It is not theory ; it is observation. 
(). Principally your own observation ? 
474 “A. My observation—I discovered it. [stopped with a eivil 
engineer, Mr. Wait. I—he crossed over. 

Q. Have you examined the filling in this case? 

A. No, SIP, 

Q. Do you know any parties who did ? 

A. No, sir; I don’t. 

Q. Do vou know Mr. Walsh? 

A. TL know Judge Dunlevy. 

Q. Do vou know Mr. Walsh ? 

A. John R. Walsh ? 

Q. Yes. 

A. Yes, sir. 

Q. How long have you known him ? 

A. Twenty vears or more. 

(). Intimately ? 

A. Quite intimately. 

Q. You have been associated with him as a banker’ 

A. We were once directors in the same bank. 

Q. How long? 

A. Five years. 
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Q. And kept these funds there—these park funds ? 
Counsel for plaintiff objected to the question. 


The Court: They have a right to show the relation of the witness 
to the parties in the suit. 


Q. What are your relations with Mr. Walsh ? 

A. Very pleasant; somewhat intimate. 

Q. How long have you been associated with Mr. Walsh as a 
banker ? 

A. We are not associated now. 

Q. Did you, while you were associated with him, keep these 
funds—these park funds ? 


Counsel for plaintiff objected to the question as immaterial and 
not proper cross-examination. 

The Court: I think it is a little remote myself, but he may 
answer the question. 

A. The cashier of the bank was the treasurer of the South Park 

Commissioners; and while he was treasurer of the commis- 
475 — sioner- he kept the funds in that bank. 
(. And you were a director ? 

A. | was a director. 

Q. Has this suit been discussed down in Hyde Park with refer- 
ence to the verdict having any bearing on them? Have you not 
talked yourself upon the matter ? 

A. Yes, sir; I have. 

Q. Have you talked with the citizens of Hyde Park ? 

A. I have talked with some people about it—about the value of 
this fand. 

Q. You have been talking with people about it, and talked about’ 
the effect a large verdict would have ? 

A. Yes, sir; I have talked about it—I have talked about it in 
1869. when I was one of the commissioners in 1869 to appraise on 
this land, and I did appraise some of it. 

Q. Did you help make an appraisement of any land outside of 
the park ? 

A. I don’t think I did. | 

Q. Then you have been discussing this question, the effect of it, 
ever since 1869 ” 

A. Well, I told the facts in 1869, and 1870 I was — one of 
the commissioners to appraise this land to ascertain what this land 
was worth. 

(). Have vou ever argued any condemnation suit in this case ? 

A. I have never argued anybody’s suits. 

Q. Which side are you on? 

A. Iam on either side. 

(). You are strictly indifferent ? 
476 A. Indifferent. 
Q. Whose side were you on when in Lovell’s brigade 
here? | 
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A. I was on your side. 


Q. Answer the question ; then you think you were on our side of 


this case ? 
A. If I am to’express my opinion I am willing the owner of that 
land should get all he could sell it for and no more, but in my 


mind I bought land at that time—better land than this—for less ° 


than I priced this land. 

@. What land did you buy ? 

A. Seventy-five acres at Grand Crossing. 

(). All as low as this ” 

A. All as low as this. 

(). As low in location ? 

A. With reference to the lake shore ? 

(). Yes. 

A. No, sir. 

(. How high is the highest point on the lake for half a mile along 
through there? 

A. On Vincennes avenue I should say it was twenty feet. 

(). How far is that back from the lake? 

A. A mile and a half or two miles. 

Q. It takes a mile and a half to make a raise of twenty feet, a raise 
from the dead level ? 

A. And the land about the Oakland station is six feet above the 
level. 

(). Take the town of Hyde Park. What would be its mountains 
and what would be its valleys ? 

A. The only mountains there or anything that looks like a hil 
are some of the drifts of sand on the Take shore. 

Q. How high are they? 
A. Some of them twenty-five feet Just south of this sand. 

(Q). What other mountains are there in Hyde Park ? 

A. Don’t call these mountains. 
477 (). What other little hills are there ? 
A. I don’t call anything hills. 

(). You don’t eall them hills? 

[A.] I do not. 

Q. Is not Hyde Park Just as flat as a pancake, to use a common 
expression ? 

A. Stony Island is a very sharp pitch. 

(. How high is Stony Island above the lake? 

A. I don’t speak from the record; in my opinion it is twenty-five 
feet. 

Q. Taking the body of Hyde Park, how high are its highest hills 
and mountains ? 

A. Twenty or thirty feet at the highest point. 

Q. And the rest of it is a dead level—flat ‘ ? 

A. A level country ; yes, sir. 

Q. Now, south of ‘Hyde Park, don’t it get more so until you get 
down to South Chic: zo? Does it not get a great deal lower ” 

A. South Chicago T call Hyde Park. 

Q. Then you include that in Hyde Park? 
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Q. A mile south ? 
A. Well, perhaps it is. 
Q. Keep within that limit I have given you—half a mile long and 
a quarter of « mile wide. Tell me what sale you made there, or 
helped make ? 
A. I didn’t make any sales there. 
Q. Take a half mile from that line going from the center of the 
section. Confine yourself to 1870. Did you make any sales there ? 
A. Not myself; I helped. 
. Q. In 1870? 
A. I don’t recollect whether it was in 1870 or not? 
Q. Then you didn’t make any sales there that you know of within 
a half a mile? 
A. I don’t recollect. 
530 Q. Did you make sales right north here, within three 
blocks of this and four blocks west, or half a mile west— 
now, don’t go outside; did you make any sales within two blocks 
of 59th St. and half a mile west. | 
A. I don’t remember of making sales there in 1870. I don’t know 
of sales made in 1870, but I made a yreat many sales in that country. 
(. How far is Hyde Park? How long—16 miles, ain’t it? 
Mr. THompson: No; 12 miles. 
Mr. DuNLEvy: So, ‘when you said vou know of sales—you made 
sales—they were all the south side ? 
A. The sales in the vicinity of the park. 
Q. What do you call the vicinity—do you mean with- a mile? 
A. Yes, sir; within a mile. Over half a mile—from halfa mile 
to a mile. 
Q. Did you make any sales within a mile of that park ? 
A. No, 1 didn’t make any sales at the prices they asked for the 
land. 
Q. Prices very high ? 
A. They asked from 12 to 15 hundred dollars an acre and I 
couldn’t make any sales. 
Q. Do you know of any land down there that they asked 
531 fifteen hundred, or even 12 hundred, dollars for ? 


Counsel for the defendant objected to the question. 


Q. You have a minute there of all the sales you know of? 
No, sir; I have a minute of some sales. 

. That vou know of? 

A. Yes, sir. 

Q. If there is any that you know of on this map I wish you would 
put them down on that map now. 

(. I know of all the sales that you made. 

QQ. That you helped to make? 

A. No, sir, not that I made. I did not say that I made any sales 
within half a mile of the park. 

Q. Did you within a mile of this iand in 1870. 
A. I don’t recollect. 
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Q. Where is that Oglesby piece you speak of ? Give the section. 
A. It is near the cemetery there. 

(). Give the section, township, range, and point it out on the map. 
A. I think it is section 23 or 24. 

Q. Have you any doubt about it? 


Mr. THompeson: That was Wait & Bowen’s subdivision, about a 
half a mile north of the cemetery, on the Illinois Central R. R. 
532 Now ean you locate it ? 


Mr. Duntevy: Was it not Wait — Bowen’s subdivision that was the 
division in 1870—Robinson, Wait & Bowen’s. 

A. Yes, in Wait & Bowen’s subdivision. 

(). Now, you may state when the sale was made. Give the exact 
date from that memorandum in your hand there. 

A. I think it was in 1871. 

(. Have you a memorandum of it ? 

A. No, not of that particular sale. 

Q. If you tell me the purchaser perhaps I can help you. 

A. I helped make the sale. 

Q. But who bought it of him? Did you sell it to him ? 

A. I think it was O. R. Keith. Then I helped to make another 
sale for him south of 55th street and the boulevard. 

Q. Now, if it was not in 1870 don’t answer. 

A. [don’t think it was in 1870. [don’t sav I made a great many 


sales direetly bordering on this park,and I made a great many sales 


outside, and from my judgment other sales | knew of and other sales 

made to other parties ,and I therefore based my judgment on that 

fact, and there is no use to ask me any questions about that, for I 
don’t recollect any sales [ made in 1870. 

D0 (). You mean everything south of the river down to the 
Indiana line. All those sales you made included everything 

on the south side? 


A. It includes every sale I made on the souti side. I have formed | 


my judgment on sales made near to this land and similar to chis land. 
(. Now you say of sales made within a mile of this. 
A. Of sales made in 1870 I don’t recollect at all. 


Q. Now, Mr. Philpot, you may say if you know of a sale of a par-’ 


ticular piece of property within half a mile of there ? 

A. In 1870?) Sold aman by the name of Boyington ; sold two 
acres on Indiana boulevard, and in 1870 an old piece » that Le Moine 
sold in 1870,and another to H.O. Stone sold in 1870. [didn’t make 
those sales. 

Q. Whereabouts were they ? 

A. The Stone land was N. E. of this tract of land. 

QQ. Where was the Le Moine piece ? 

A. That was 50 acres near 55th St. 

Q. Inthe park, wasitnot? [ didn’task you in the park—respect- 
ing any land in the park. 

A. Some of it just south abutting on the park. Mr. Wil- 
534  loughby bought a piece of land, I think, in 1870. 
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Mr. THomrson: Don’t you know that he bought that land in 
1878? 

A. He bought some down in Stern and Clem’s subdivision. 

Q. I ask you for outside of park; the H. O. Stone piece and the 
Le Moine piece entered into your Judgment of sales upon which 
you based your judgment ? 

A. A small part of it; a very small part. 

(. In forming your opinion have you been taking in the values 
of land outside, or have you been taking what the park commis- 
sioners gave for land outside ? 

A. I take all circumstances together and form my opinion. 

Q. You didn’t help the park commissioners buy that? 

A. I didn’t help them buy it. I kept myself posted. I made a 
specialty of sales outside of the park, and I kept myself posted as 
to sales. 

(3. Where did you get the opinion from which you made that 
memorandum ; who told you about the Le Moine sale lately ? 

A. I obtained the information of Mr. Fuller, the park commis- 
sioner, within a few days as to where I get the information 

from. 
D930 Q. That you put down in the memorandum ? 
A. Well, I got some information from Mr. Fuller. 

Q. You say that the park excitement or the park talk—bringing 
up the subject of the park—had a tendeney to raise values in that 
neighborhood ? | 

A. Yes, sIr. 

Q. W hen did that begin—not until 1869, or before ? 

A. I think it was in 1869, sir. 

Q. Was not the park act passed in 1867? 

A. In 1868 park agitation, but not for this particular park. 

Q. Near this neighborhood ? 

A. Yes; and north. 

Q. And in the vicinity ? 

A. Yes, sir. 

(. That law was passed in 1867 and voted upon in 1868? 

A. I think so. 

Q. A great deal of excitement about the land in the neighborhood 
of where the park was? 

A. There was. 

Q. And that helped. to raise prices considerable ? 

A. Yes, sIr. 

QQ. What effect did the advance of prices have upon the 
536 land in that vicinity ; there was nota general raise in land 
in Cook county in that vicinity ? 

A. In 1868, 1869, and 1870 there was a good deal of excitement. 

Q. Prices advanced very rapidly ? 

A. Prices advanced, but not so much from 1868 to 1870 as from 
1870 to 1872. 
Q. Did that raise in that time [ am asking about ? 
A. Yes; considerably. 
Q. What effect did that raise in price have with reference to 
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bringing this land into the market in this neighborhood ; and these 
railroad facilities, had that anything to do [with] it ? 

A. Had its influence. 

Q. Was there a demand in 1868 in the first part of the bill ? 

A. As I said, there was considerable excitement in 1868, 1869, and 
1870. 
(). Now you have given the value of this land with reference to 
the park. What proportion of the increase of price you contribute 
to the value of this do you attribute the general rise of 1869 and 
1870? 

A. I don’t understand your question. 

(). You said that it would not be worth more than half 


537 without the value of the park added to it. How did the gen- 
eral rise affect this land ? 

A. It had the same effect upon this land as upon other land 
around it. 

(). How much per cent. did it Increase this value from the latter 
part of ’68 to 1869? 

A. Perhaps the agitation from 1868 to 1869, during the first bill, 
may have ¢ advanced. it fifty per cent. ; mavbe 76, and maybe 100 
per cent. 

(). The first park did ? 

A. Yes, sir. 

QQ. And the second park advanced it how much more * 

A. Perhaps as much more. 

(. Another 100 per cent. 

A. Yes, sir. 


%) 


Redirect examination by Mr. FULLER: 


Q. You stated you have subdivided acre property ? 

A. Yes, SH. 

Q. Is there a —" ar rule for buying up acre property and selling 
it by lots in subdividing as to what the receipt should be by the lot? 
How much the gross receipts if you sold by the lot? 

A. It ought to be double. 

038 Q. Why? 

[A.] Because the expense of the subdivision, the increase 
of taxation, the expense of selling, and. all that sort of thing, you 
can’t make any money unless vou get 100 per cent. over the price 
you paid for the acre property. 

Q. In that you include the interest on the investment ? 

A. The interest on the investment and all considered. 

(. You were acquainted in 1870 with the fact that the South 
Park Commissioners had made some purchase in the park ? 

A. Yes, sir. 

Q. And made purchases within this east park ? 

A. Yes, sir. 

Q. The purchase from Boyington to which you refer? 

A. Yes, sir. 

Q. And Le Moyne? 
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Counsel for the defendant objected to the question. 


Q. You know about this purchase in 1870? 
A. Certainly I did, and I frequently went to you to refresh my 
memory about these things. 
Look on this map and point out, for instance, where 
539 was the Le Moine piece. 

A. At the time of the sales that were made down there 
there were no sales I didn’t know about, but of course it is so long 
they have escaped my memory. 90 acres of the Le Moine piece was 
just next to 55th St. 

Q. That is 56th St. on this map at the extreme end of this park ? 

A. Yes, sir. 

@. Further north than Kast Park ? 

A. Yes, sir. 

Q. Now, the Boyington acres you speak of you, say that was on 
Stony Island Ave. ? 

A. Yes, sir; a couple of acres on Stony Island avenue. 


¥ a 


Counsel for the defendant objected to the question as being exam- 
ination-in-chief, which objection was sustained by the court. 


Q. H. O. Stone—that was 30 acres N. E. of this tract there? ' 
[A.] It is S. E. of 67th street. 
Q. S. E.? 


A. Yes, sir; of 67th street. 


Recross-examination by Mr. THoMPSoN : 


Q. Mr. Philpot, when did you hear about the Stone sale? 
A. At the time.it was made. | 
QQ. Who told you ? 


O40 A. I don’t recollect now. I kept posted as to all sales that 
° were made around there, because I was interested in land 
4 around there. | 
4 Q. Did you not consider that that sale would have a be: ating on 
; the sale ? 
‘ Counsel for the plaintiff- objected to the question as not recross- 
examination. 
| The Court: Go on for the present. 
Mr. THompson : You mean to say that:you knew of the purchase 
by the South Park Commissioners of this J. V. Le Moine piece at 
the time? 


A. I think so, sir. 
‘ (J. Was it condemned or purchased ? 
A. I don’t recollect. 

Q. Then did you remember the price at which it was purchased ? 
A. I did at the time. 
Q. You knew at the time as to the price paid for it? 
A. I think so, for I used to keed myself posted as to the nadie 

Q. Ww hat makes you think now that at that time you knew that 
price? 
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A. Because there was no money sales made down there at that 
time that I didn’t know of. 

(Q. That’s all? 

[A.] That is one of the reasons. 
541 Q. And don’t you think you remember some of the con- 
demnation prices as well ? 

A. Some of them. 

Q. Don’t you think you remember the condemnation price for 
which Cook land was sold? : 

Counsel for the plaintiff- objected to the question as not proper 
recross-examination. 

A. I could not say now, sir. 

QQ. When did you fix your price on the land in question to which 
you have testified ? 

A. When did I fix my price? 

(). Yes. 

A. On this land? 

(). Yes. 

A. I am testifying as to the value of land in 1870, ain’t I? 

Q. When did you arrive at that opinion? 

A. Why, my opinion was fixed at that time as to the value of the 
land. : 

(). Now, you are simply giving us what vou remember as your 
opinion of the value of the land at that time; is that it? 

A. My opinion is based now upon what I know the land was sell- 
ing for at that time and what I had for sale. 

Q. Did you at that time examine this land and have a 
O42 ~~ fixed opinion as to its value? 

A. I don’t think I examined this land at that time with 
regard to fixing a value upon it, but I judged, and I had other land 
for sale through there, and I knew of other saies of property, and 
based my judgment on prices asked for property at that time, and 
what it was sold for—similar property all around it. 

(. Did you see this Le Moine tract, and what you have been in- 
formed the park commissioners paid for it as an element of that 
value? Did you use it as an element? 

A. That is a very small item in fixing the basis of my valuation. 

Epwin P. Goop was then called a- a witness on behalf of the de- 
fendant, and, being first duly sworn, testified as follows: 


Direct examination by Mr. GREEN: 


(). What is: your name? 

A. Edwin P. Good. 

Q. What [is] your business ? 

A. At present, in abstract office. 

Q. Employed by whom ? 

A. By Haddock, Ballet, and Reickards. 

Mr. DunLevy: They are abstract men; that is, the firm ? 

043 A. Yes, sir. 
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Mr. GREEN: In whose employ was you sebeasy to the great 
fire in Chicago? 

A. Jones & Sellars’. 

Q. What book is that you hold in your hand ? 

A. That is a book of original entry: 

Q. What are the original entries established, and what are the 
original entries of? 

A. Deeds, mortgages, trust deeds, ete., that were filed for record in 
the.recorder’s office. 

Q. In what county ? 

A. In Cook county. 

Q. Will you see in that book if you can find a memorandum of 
a deed from Hoit to the South Park Commissioners? Is there a 
memorandum there of that deed ? 

A. There are two deeds. 

Q. Take the W. H. Hoit, the second one, I think, on that book. 

A. Yes, sir; there is a deed from W. H. Hoit and wife to the 
South Park Commissioners. | 

Q. What is the date of the deed as it appears on that book ? 

A. March 27th, 1871. 

.Q. When was the date of record ? 

A. Recorded March 30th, 1871. 

Q. What was the consideration ? 
544 A. $5,945. 

Q. Was the description there, or what was the description 
in that deed? Is the description there ? 

A. Yes, sir. 

Mr. THompson: Whiat kind of a deed was it? 

A. A warranty deed. 

Mr. GREEN: Read the description. 

A. “ Hence 1,158 and ¥5ths feet north of the S. W. quarter of the 
E. half of the N. E. fractional quarter of 24, 38, 14; yeni N. 510 
feet; thenceS. E. 565 ft.; thence W. 407 feet to the place of beginning, 
containing 2 and three hundred and eighty-three one-thousandths 
acres.” 

Mr. THompson: Does that read “more or less;” have you got 
that there ? 

A. No, sir; also “commencing 65 and . feet east. of the S. E. 
corner of the above described tract; thence N. E. at regular angles 
with the N. E. line of the above described 310 feet to Lake Michi- 
gan; thence S. E. along the shore 230 feet; thence west 371 and 3 
feet to the place of beginning, containing 82 one-hundredths acres ; 
also that part of the side east half of the N. E. fractional quarter, sec. 

24, N. of the tract conveyed by J. E. L. Fraser to the So. Park 
d45 Commissioners, one-tenth of an acre.’ 


Cross-examination by Mr. THoMPson : 


Q. Does your book show if that deed would have the words “ more 
or less?” 
A. No, sir; it would not. 
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WinttiaM L. Prerce was then called as a witness for the defend- 
ant, and, being first duly sworn, testified as follows: 


Direct examination by Mr. GREEN 


Q. What is your name? 
A. William L. Pierce. 
(). What is your business ? 


A. Real estate business, buying and selling real estate and raising 


loans. 

(. low long have you been in thet business ? 

A. About 16 years. 

(). Where? 

A. In Chicago. 

(J. Where do you live’ 

A. | live at Hyde Park. 

(). How long have you lived at Hyde Park ? 

A. About 25 years. 

Q. Since you have been in the real estate business have you ever 
dealt in Hyde Park property ? 

A. Yes, sir; largely. 
(). How extensively ? 
546 A. I have resided there as well as my partner, and we have 
made rather a specialty of Hyde Park “property. 

(.. Have vou, through your family, had any interest in any Hyde 
Park: property ? 

A. Yes, sir; we have wand have had large interests. 

(). W hose family ° ? 

A. My own individual family. 

(). Your father’s ? 

A. Father’s family. 

Q. Have you had anything to do with that property ? 

A. Yes, sir. 

(). What ? 

A. Oh, the care of it. 

(). Have you, since being in business, handled any property in 
the vicinity of the parks and boulevards ? 

A. Yes, sir. 

Q. Give us an idea of about how largely you have dealt in that 
property ? 

A. Well, it would be a difficult question to answer specifically ; 
but we have property pretty largely in that neighborhood, especially 
south of the park. 

Q. Are you acquainted with the tract of land called the Phillips 


tract ? 


A. Yes, sir; I have known it for 25 years. 
547 Q. When did you first know it? 
A. I was a young man living in Hyde Park. 
q. Was you ever on it as a young man? 
A. Yes, sir; very often. 


Q, How often. 
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A. Well, very frequently; having friends at Woodland, I visited 
them on Sunday, and generally was pointed out the tract ; generally 
saw the property, and went over it very many times. 

Q. For 0 purpose did you go on it as a young man ? 

A. Shooting ducks. 

Q. Have you been on it since then? 

A. Yes, sir. 

Q. You know the character of the land, do you not? 

A. Yes, sir; I do. 

Q. Did vou ‘know the value of the land in that vicinity in 1870? 

. Yes, sir. 

O. What, in your opinion, was the fair cash market value of the 
west 80 acres of the Phillips tract the 27th of August, 1870 ? 

A. The land differs so much in value that the proper answer to 
that question would be to divide it up—the low land and the high 
land. 

Q. You may divide it. 

A. Is it 23 or 24 acres 
548 Q. There are 26 acres. 

A. 26 acres fronting on Stony Island liculaeagl I should con- 
sider worth from $1,000 to $1,200 an acre ; the low ground between, 
east of that, between that and a ridge that runs in the center of the 
low ground, between the ridge and Stony Island, high ground, I 
should consider purely speculative property, and not worth to ex- 
ceed one hundred dollars an acre; the ridge land that adjoins this 
low land on both sides of it, and having high land near the 63rd 
St., I should consider not worth to exceed five hundred dollars an 


QQ. Do you know the lake shore there? 
A. Yes, sir. 
Q. Did you know it in 1870? 
A. Yes, sir. : 
(). East of this 80 in controv ersy is another 80? 
A. Yes, sir. 
() East of that there is agreed in this case that there is an 27 
acres of shore property. You know that piece ? 
A. Yes, sir. 
Q. W hat, in your opinion, was the fair market value of that shore 
piece in 1870? 
A. That will have to be divided again, as very little of it 
549 “was what would be considered high land. There used to be 
a little house, if I remember rightly, occupied by fishermen, 
who used to dry their nets on the sand, at least we used to’see it as 
hovs, and there was a narrow ridge or shore piece off on the north 
running on lake shore, I think. I should estimate between 8 and 
ten acres of property here, the highest part of it out of water, out of 
the lake, and out of the swamp. I should consider that property 
worth, at a very high figure, $200 an acre; and swamp land, water 
land, worth more than $75 to $100 an acre. 
(). Back of this ridge? 
The Court: What did you say the high = was worth? 
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A. $200 an acre. 
Mr. GREEN: What was back of this ridge there that you put at 
$75 an acre? 
A. Water, muck, and mud. 
Q. Well, was the land there, as you observed, under the water 
most of the time? 
A. Yes, sir; most of the time. 
Q. How high was this sand ridge on the shore from the level of 
the lake? 
A. I should judge from three to four feet—about four feet, I 
550 ~=should guess, in walking. I fixed that elevation from this 
fact, because in walking along the shore a person’s head would 
be about the level of the nearest water adjacent, and there was a shelv- 
ing there, and with a little stooping—from the whole face or topog- 
raphy of the country in those days it required a little stooping along 
there. 
Q. In 1870 what was the condition of the neighborhood there— 
the neighborhood on the west 80—with reference to improvements ? 
A. There was nothing on it; no house, except the one mentioned, 
on the west 80. None on it. 
Q. Were there any macadam roads in that neighborhood at that 
time? 
A. No, sir; nothing but dirt. 
. Any water pipes? 
Not that [ am aware of. 
. Sewerage ? 
. No sewerage, except ditches. 
Any street lights ? 
No lights. 
How was it with reference to the neighborhood here? Take 
the land west of the 80 there from 59th street to 63rd street, to the 
railroad there? 
A. From viewing it I think some houses on the hill back on 63rd 
street. I don’t remember any in 1870, but no more; they 
551 may possibly be one or two more. 
Q. How is it to-day ? 
A. Thickly settled. 
Q. I mean on this piece ? 
A. No houses there at all. 
Q. Up to 1880 this “wade whole neighborhood—was practi- 
cally in the same condition, vacant and unoccupied % ? 
A. It was. 
Q. How was it along what is now called Midway Pleasance in 
1870, as far as the improvements were concerned ? 
A. Uninhabited ; no houses. 
(). How is it substantially to-day ? 
A. About the same. 
Q. Taking the West Park, Mr. Pierce, how was it around there in 
1870? 
A. The west part of this 80? 
Q. No; the West Park. 
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A. About the same. | 

Q. What change has there been in the condition of affairs around 
there up to the present time ? 

A. The park probably has improved. 

Q. I mean outside of it? 

A. Adjacent to? 

(). Say 1870 and 1880? 

A. Whatever iinprovements there are has been done in that time. 

Q. From 1870 to 1880 ? 

A. From 1870 to 1880. Yes, sir. 
552 Q. How many building- were there right around the West 
Park ? 
A. The south part of the West Park—the boulevard part 
of the West Park. 

Q. Taking the park itself first ? 

A. No improvements outside the park. 

Q. Taking the Grand boulevard, that runs: from the park down 
to 75th street, what. changes have there been in that part from 1870 
to 1880? 

A. Very little. 

Q. About how ater in that time has there been more buildings 
torne down or put up? 

A. There have been several buildings left half finished, but I 
don’t know of any being torne down and no new ones of conse- 
quence put up. 

Q. Do,you remember when the park act was passed ? 

A. Yes, sir. 

QQ. Do you remember of a movement of real estate there prior to 
the passage of the park act? 

A. Yes,¢ir. 

Q. Do you remember the agitation with reference to a park before 
the lines were fixed ? 

A. I do. 

Q. What effect did the agitation anticipating of the park have 

on the valuation of land in that vicinity ? 
593 A. Before the bill was presented ? 
Q. Before the bill went to the Legislature ? 

A. There was an excitement, but no new general movement at 
that time. The movement was greater after the limits were defined. 

Q. Was there an advance there of land in that vicinity on ac- 
count of the agitation of the park scheme ? 

A. There naturally was. | 

Q. In giving your estimate of the value of land in controversy 
on the 27th of August, 1870, have you taken into consideration that 
element ? 

A. I think so. 

Q. What, in your opinion, leaving out the valuation of the land 
by reason of the anticipation of the park, was the valuation of the 
land in 1870? 


Mr. Thompson, counsel for defendant, objected to the question, 
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which objection was overruled by the court, to which ruling of the 
court counsel for defendant then and there excepted. 


A. It woald have no real value, but would be purely speculative. 
Q. Suppose that in 1870 there was no park anticipatied, 
554 and none there, what, in your opinion, was the fair market 
value of the property there at that time, if you have got an 
opinion as to the price? 
Counsel for defendant objected to the question. 


A. I should not like to buy that 
a whole ? 

Q. Taken as a whole. 

A. I should not like 

Mr. THompson: Never mind what you would like. 

A. IT should not consider it worth that for speculative purposes. 
That isail the value I thought it had independent of park ; I should 
not like to take it at over $100 an acre right through. 

The Court: When was this? 

A. In 1870; taking the entire 80 acres without the park. 

(J. Was this property in 1870 suitable for subdivision ? 

A. A very little of it, sir. 

(). What portion of it? 

A. Stony Island. 

Q. Why was not land btween the two ridges suitable for subdi- 
Vision ? 

A. It would have been very expensive. 

Q. Why? 

A. On account of the filling it would be necessarily expensive. 

Q. Because it was too low ? 
5do A. Too low, and required to be filled up. ° 
~Q. Have you any experience in subdividing or selling land 
there for vourself or others ? 

A. I have. 

QQ. Where land is bought by the acre and subdivided, from vour 
experience, what would you sell. What would lots be sold at in 
lots; for what advance in order to make a fair profit on the invest- 
ment? 

A. We certainly expect from over two to three hundred per cent. 

Q. Why? 

A. The expense of subdividing or laying it out would be expen- 


you mean the 80 acres taken as 


(). Is the loss of lands making streets—whatever it is taken out. ? 
A. Yes, sir; that bas got to be taken out; the whole place has to 


be filled up, and then there would be a great many lots that would — 


be expensive, and calculate- to lower the investment price. 

(J. Suppose there was no park or prospect of a park near this land 
in 1870, and it had been subdivided, in your opinion, would these 
lots have made a rapid sale? : 

A. I should consider it would have been very difficult to 
oo have madea popular subdivision of it to make the lots sell 
with any quickness. 
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Cross-examination by Mr. THomMPson : 


Q. Did I understand you correctly that the difference between 


buying property by the acre and buying it by the lot is between two 


and three hundred per cent. ? 

A. I did make that statement; but I should have qualified it. 

Q. What qualification do you desire to make? 

A. It takes in different locations—there is very often acre prop- 
erty that has been subdivided all around this, and then a man can 
calculate the expenses of the subdivision of land specially taken in 
the situation that this land is. 

Q. That would be from 200 to 300 per cent. difference ? 

I should not have liked to have undertaken it for less than 


You base your judgment on sales that were made before? 
. Generally they were made before. 
. I mean in this particular case—from 200 to 400 per cent. then ? 
Yes, sir. 

Q. And that is the basis of your judgment; the basis that you 

have been giving your testimony on ? 
O07 A. That is the best of my opinion on that gzound. 
(J. That is the best of your judgment? 

A. So far as that goes; yes, sir. 

Q. You testified in this case before ? 

A. I did. 

Q. How many times have you testified in condemnation cases like 
this? I don’t mean in park cases, but in cases like this. 

A. I have been called on frequently in my experience. 

Q. What do you mean by frequently ? 

A. It is very difficult to say; there is hardly a concern of any 
prominence who have not been called upon. 

Q. Never mind dodging it; stand right up and give an answer. 

A. How many times? 

Q. Yes, sir. 

A. I keep no books of that. 

(. Give us your best judgment. 

A. I should think in the neighborhood of seventy- Live times, in 
the 16 or 17 vears that I have been in business. 

Q. How many times have you been called to testify in behalf of 
the owner instead of the parties taking the land? 

A. Quite often. 

Q. How many times have vou done it within the last year ? 

A. I have riot done but little. 
558 (. How many times have you testified within the last year 
on behalf of the owner ? 

A. I don’t remember. 

(J. Have vou done it once ? 

A. I may have. 

Q. You possibly don’t know ? 

A. I possibly cannot testify. 
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(. Have you ever testified the last year in a case on behalf of a 
friend as against the owner in a railroad case? 

A. If you desire an answer as to whether I have generally testi- 
fied . 

Q. I desire an answer to this question. 

A. I could not have answered positively regarding it before the 
last trial; I cannot now. 

Q. Do you remember a single case In which you have ever testi- 
fied in behalf of the owners? 

A. There must have been a great many. 

(. Do you remember testifying in a single case? 

A. I don’t remember a distinct case. 

QQ. Now, Mr. Pierce, did you know of any sales, except what you 
have told of, at the time of the last trial anywhere in this vicinity 
in 1870? 

A. No; I did not testify at that time that IT had made any per- 
sonal sales or knew of any. 

Q. And that you knew of any ? 
559 A. Except what I was advised of. 
Q Did vou testify that you knew of any ? 
A. No; I think I testified I had not been told. 
Q. W as you not asked that question; did you not when you were 
‘alled upon to testify in this same case on the other hearing—were 
you not asked by the person who called on you whether you did not 
know of any sale that had been made in 1870 ? 

A. I don’t remember whether I did or did not regarding that. 

(J. I will ask you the fact; did you know of any sales there, ex- 
cepting those that you told of at the time you were called upon to 
testify before ? 

A. No; I did not. 
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Redirect examination by Mr. GREEN 


QQ. Was vou ever asked by owners of property to testify in such a 
vase as this ? 
A. Not to my senile: 


JAMES WatLsH was then called as a witness on behalf of the de- 
fendant, and, being first duly sworn, testified as follows: 


Direct examination by Mr. GREEN 
560 Q. What is your name? 
{A.] James Walsh. | 

Q. What is your buis-ness ? | 
A. Railway bu/7s-ness. 
Q. How long have you been in that bu7s-ness ? 
A. 25 years. 
Q. Have you ever had any dealings in real estate in this county ? 
A. Yes, sir. 
Q. In Hyde Park? 
A. Yes, sir. 
(. As an agent or as an owner? 
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A. As an owner. 

Q. When did you first commence to trade in Hyde Park prop- 
erty ? 

A. In 1867 or 1868. 

Q. How long did your sales in Hyde Park property continue? 

A. Until 1876. 

Q. Mr. Walsh, did you ever own any property in what is now the 
East Park? 

A. Yes, sir. 

Q. The tract that we are considering here is a portion of the Phil- 
lips tract, represented on this map, “ Defendant’s Map B,” in pink ; 
where, in relation to that land, did you own the East Park ? 

A. Where is 63rd street? I owned south of 63rd street and run- 

ning down to the lake. 
561 Q. How much did you own? 
A. 40 acres. 

Q. When did you buy it? 

A. I bought it in July, 1868. 

The Court: That is south of the 34-acre tract ? 

A. Yes, sir. 

(). This runs to the lake? 

A. Yes, sir. 

Mr. Green: Did this run to the lake? 

A. I think a portion of it abutted on the lake, a very small piece. 

q. It was 40 acres 

A. My recollection is that a portion of it bordered on the lake. 

Q. And you say you purchased it in July, 1868 ? 

A. Yes, sir. 

Q. I will now ask you what you paid for it? 


Counsel for defendant.objected to the question as being a question 
of the value in 1870. 


The Court: When did this park agitation first begin ? 

A. In 1 S69. 

Mr. GREEN: We will withdraw the question fora moment. Mr. 
Walsh, did you know what was the value of land included in the 
limits of the East Park in the summer of 1870; did you have an 

opinion? 


562 A. Yes, sir. 
Q. Did you know the value of land in that vicinity in 
1868? | 

A. Except as I valued my own and covered a fair estimate of the 
rise of property. 

Q. Did you know at that time of the agitation of the park scheme 
prior to the fixing of the lines of the park—that is, as a matter of 
fact, do you remember of their agitating a park scheme in Hyde 
Park ? 

A. Yes, sir. 

Q. W hat effect did the agitation of the park scheme or hag 
tion of a park have upon the valuation of land in that vicinity ? 
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A. O, it enhanced the value very materially of all land. 
The Court: The anticipation ? 
A. Yes. sir: of all land. 
(). Before the lines were established ? 
A. Yes, sir. 
Q. What, in your judgment, was the fair cash market value of 
the west 80 acres of the Phillips tract in August 1870? 
A. I should say from $800 to $1,200 an acre. 
(. Now, was there any advance in that land, in your estimation, 
prior to the fixing of the lines of that park ° ? 
563 A. Yes, sir. 
QQ. Does that price that you have named include the ad- 
vance In anticipation of that park ? 
A. Certainly. 
(). What was that land worth in 1870, Mr. Walsh ? 
A. You mean the land within the park boundaries ? 
(). Yes, sir. 
A. Well, except for the park purposes I could not think of any- 
thing it was designed for. 
Q. Park or no park, what was that west 80 suitable for ? 
A. It ought to be sold for speculation. It could not be thought 
of for improving. 
Q. Was it desirable residence property in 1870 ? 
. I think not—not in the remotest degree. 7 
*y Now, if there had been no park or no anticipation of a park, 
what, in your opinion, would have been the fair market value of 
that property in 1870. | 


Counsel for defendant objected to the question, which objection 
was overruled by the court, to which ruling of the court counsel for 
defendant then and there took exception. 


564 The Court: Exclude the influence of the park and give it 
all other influences. 
A. From $400 to $500 an acre. 


Cross-examination by Mr. THompson: 


Q. Mr. Walsh, your judgment down there, as [ understand your 
testimony, was based upon those transactions you had which you 
have spoken of, is 1t not? 

A. In the ownership of the land? 

(). Yes. 

A. Yes, and in ascertaining other owners of property. 

Q. But it was composed with reference to that transaction and 
yeur endeavor to have it—did you sell it to the park ? 

A. No, sir. 

(). The piece of property which you have been speaking of was a 
piece of property taken in the name of Sidney D. Webster ? 

A. Yes, sir. 

Q. And subsequently sold to Charles W. Colehour ? 

A. Yes, sir. 

(J. Do you remember the date of that sale ? 
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A. April, 1870. 

Q. April 14th, was it not? 

A. April 14th. The description of it was “the undivided 
065 half of the west half of the northeast quarter ;” I don’t know 
as such in the description, but I know the location. 

Mr. DunLEvy: Won’t you point it out on that map before you, 
so the jury can see it? 

Mr. THompson: Do you know what the South Park Commissioners 
claimed with reference to that land at that time—as to what 
_— they should pay on at that date and the date they fixed the 

value ? 


Counsel for plaintiff- objected to the question as not proper cross- 
examination. 


Q. Probably I should ask another question first; I was going to 
ask what that sale was for. 

The Court: Which sale? 

Mr. THompson: That sale which is in his mind upon which he 
fixes his judgment. 

The Court: He said he fixed his judgment from that and other 
things. i 

Mr. THompson: Did that talk include the question as to what the 
South Park Commissioners would pay if they purchased as to the 
date when they would pay for it? 

A. I ecalled’on Mr. Cornell, one of the park commissioners, and 
he said 


966 Counsel for the plaintiff- objected to what he said. 


(). He was one of the park commissioners himself. He was on 
the land committee for purchasing this land. 

Mr. THomrson: I propose to prove what was the date at which 
they insisted the land should be valued in that park. 

The Court: He can give his answer as to the value of this land 
uninfluenced by the park project. He has also given his answer as 
to what this land would have been worth on the 27th of August if 
there never had been any plan cf any park there. He has also 
given his opinion of the value of this land in 1870, influenced by the 
location of the park and the agitation of it. Now, that is all before 
the jury. Now, what is is you want to show—that he has been in- 
fluenced in his judgment by something that the park commissioners 
said to him ? 

Mr. TuHompson: He says that he formed his opinion on the transac- 
tion of handling this piece of property to which he has referred. Now, 
[am going to ask him what was the price which he got for that 

piece of ground, and I will also want to ask him what was 
567 the position taken by the park as influencing his judgment 

in the value of the land in that park at that time, if they had 
any park or not. 

Mr. Green: He didn’t sell to the South Park Commissioners. 

Mr. THompson: Was this inquiry made while you were the 
owner ? 
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Mr. Futter: I don’t understand the witness to say a word about 
being influenced by the sale that he made. 

The Court: He said he considered his purchase and what he 
learned from others. 

Mr. THompson: Did you mean for which you sold this land? It 
affected your judgment as to the value of this land in 1870; does 
that enter into the basis of your judgment ? 

A. As to the value of the land? 

Q. As to the value of the land. Did the prices at which you sold 
this land in 1870, in fixing your present idea of value there—did 
that enter into your opinion ? 

A. No, sir. 

Q. Not at all. 

A. No, sir. 

Q. And in no way affected your Judgment as to values—what you 
got for that land ? 

A. No, sir. 
568 (. You testified before, Mr. Walsh ? 
[A.] 

Q. I will ask you whether the following questions and answers 
were asked and answered by you at the other trial: “ Do you know 
of any sales or of taking the low land of this in 1870—sales for cash 
or usual terms? 

A. No, sir. 

QQ. You were not connected with any ? 

A. No, sIr. ; 

Q. Or — of any? 

A. No, s 

q. W aly you then stdte whether the information you have given 
to the jury was the information you held in 1870 from your knowl- 
edge of other sales in that neighborhood ? 

A. No, sir. 

Q. Knowing it was from estimates you had of land and in trying 
to sell the Jand which you had an interest in ? 

A. I don’t know that it would be much good for much at all — 

good title. 

Q. Well, we will judge we will judge whether it was good for 
much. What, in your opinion, what that 80-acre tract worth In 

1870? 
569 A. I tried to sell the land, that I know: I can only base it 
i that. 

Q. Now, I will ask you whether the sale that you made of this 
property in. which you are interested there entered into the basis of 
information you have stated here as to value. 

A. I don’t think it did. 

Q. You don’t know of any other sales that did ? 

A. Yes, sir; I heard of other sales in the park; I think the sale 
made by Mr. Stone, it was in the park. 

Q. But you did not say that the amount for which vou sold that 
property was anything as the basis upon which you based your 
opinion. At what time did you sell that land? 
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A. April 14th, 1870. 
Q. At what did you sell that land of 1870? 


Counsel for defendant objected to the question. 


Mr. GREEN: Let us first find out whether it was a sale for money 
or whether it was a trade. 


The Court: Was it an exchange or was it a sale? 
A. It was an exchange for other property. 
Mr. THompson: Exchanged for property ? 


O70 A. Yes, sir. 
Q. And not a sale for money ? 
A. No, sir. 


Mr. Dus NLEVY: Part money and part property ? 
A. No, sir; not a dollar in money. 


J. F. Foster was then recalled [on] behalf of the defendant, & 
testified as follows: 


Direct eramination by Mr. FuLuer: 


Q. I will ask you if you can give me the area of the East Park— 
a question I forgot to ask before? 

A. As it was, “when first taken by the park commissioners ? 

Q. Yes. 

A. It was slightly over six hundred acres. | don’t remember just 
exactly what it was. I can’t tell you now. 

Q. Have you examined, since you were on the stand, the lake 
shore a mile north of Lincoln Park ? 

A. I have. 

Q. What distance did you examine, and when? 

A. Last Sunday, from the north line of Lincoln Park to the nia- 
rine hospital. , 

(). How far north is the marine hospital ? 

A. I think, two miles north of Lincoln Park. 
O71 Q. Did you find, a mile north of Lincoln Park, any jetties ? 
A. There are a few there from Lincoln Park. There are 
piers and jetties at various places. 

Q. Now, take the Jand one mile north, what effect had the jetties 
st it out there? 

There was no effect there which might be attributed by the 
seats 

Q. Was there an effect.in the way of accretions—did you discover 
any accretions there? 

A. There have been accretions apparently over all about an eig-th 
of a mile south of the marine hospital, extending south perhaps a 
mile. 

The Court: Where was it you said the accretions were ? 

A. Immediately south of the marine hospital. 

Mr. Futter: One-eig-th of the mile south of the marine hospital 
and extending half a mile? 

A. About that, I am not sure of the aatisinde 
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(. Ina general way ? 

A. Yes, sir. 

Q. What has been done with the accretions. 

A. In my opinion, the accretions 
972 Q. It is your opinion; I want your judgment of it. 

A. The Government have lately built a break water in front 
of the marine hospital grounds. The breakwater is paral-el with 
the shore, and prevailing winds would strike that breakwater from 
the northeast, take it anywhere along about 35 or 40 degrees, and 
will produce what are called rise waves, or a wave that runs down 
to the breakwater, and produced what is called a scour of this break- 
water; and immediately south of the point where the breakwater 
stops the land has been somewhat deroded, and this material which 
has been scoured from in front of this breakwater, and immediately 
south, I think, is the material which further down lodges along the 
shore and makes an accretion. 

Q. Have the jetties had anything to do with it? 

A. I think nothing may be attributed to the jetties. 

(J. In that area which you have given of about six hundred acres, 
do you know what it is—less than six hundred or over six hundred ? 

A. I don’t remember positively whether it is Just less or a little 

more; [ have not borne that In mind. 
573 Q. Take this map marked “B,” giving an acre with the 
balance of 34 acres added as it is to-day. [I am calling that 
34 acres. It is not to-day. : 

A. The map represents the whole park area as it was in 1869, I 
believe. I believe that was the time the survey from which your 
map was made; it was the original park survey; the line of the 
map was put on from. the original park-survey plan. 

Q. Does that represent the acreage in 1869 ? 

A. [ think that is the day of the survey. It represents that park 
at the time that survey was made. 

Q. What is the total acreage in the East and West Parks and the 
boulevards ” 

A. Between 1,100 and 1,200 acres ; [ don’t remember exactly. 

Q. Between eleven and twelve hundred, you say ? 

A. [ think that was the original acreage. 

Q. All, including the boulevards ? 

A. Yes, sir; that ineludes the boulevards. 

Q. That covers the’entire south park system ? 

A. Yes, sir; as it was at its inception. 

o74 (Q). 1,287. Would that be too much ? d 

A. Possibly it might be between twelve and thirteen; I 
have forgotten just the acreage; [am not positive. 
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Cross-examination by Mr. THompson : 
Q. You found jetties there ? 
A. Yes, sir; I found jetties all along on the shore at various 
places. ‘ 
(. Sand all around them ? 
A. No, sir; not all around them. 
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Q. Was it near the north side of it? 
A. Well, of course sand was on the north side of it. They were 
partly filled in with water and partly in the sand. 

Q. Was not the shore end of that all covered up? 

A. No, sir; not all of them ; some of them were. 

Q. You found the jetties there, and found sand lying up against 
the jetties ? : 

A. Yes, sir: there was sand up against the Jetties. 

Q. And still you think the jetties had not done any good ? 

A. I do not think there was anything there which was produced 
by the jetties. 

Q. You say produced. You meamr caught by the jetties ? 

A. Caught by the jetties. | | 
579 Q. You don’t think there was anything caught by the 
jetties ? . 

A. I don’t think there was any accretions which may be attributed 
to those jetties. 

Q. When did you ever examine it before to see about these accre- 
tions? : 3 

A. I never examined it before north of Lincoln Park. 

Q. Iam speaking now—here you are telling about this side of the 
marine hospital. Did you ever examine it before last Sunday ? 

A. Not north of Lincoln Park. 

Q. And that is all the examination which you made, and from 
which you have formed you opinion ? 

A. That is all. 


Redirect examination by Mr. FuLLER: 


Q. Your opinion as engineer ? 
A. That is all. 


The court adjourned at 1.80 p. m., December 9th, 1884. 


WeEDNEsDAY, Dec. 10th, 1884. 
Court met pursuant to adjournment at ten o’clock a. m. 


GEORGE H. Rozer was then called as a witness on behalf of the 
defendants, and, being first duly sworn, testified as as follows: 


O76 Direct examination by Mr. GREEN: 


Q. What is your name? 

A. Geo. H. Rozet. 

Q. Where do you reside ? 

A. Chicago. 

Q. How Jong have you lived in this county ” 

A. Over twenty vears. 

Q. What has been your business ? 

A. I have been a real-estate agent since 1865. 

Q. That is, buying and selling real estate for others. 
A. Yes, sir. 

Have you dealt in real estate on your own account? 
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A. Yes. 

QQ. You have owned real estate in your own name ? 
A. Yes, sir. : 

(. Have you ever lived in Hyde Park ? 

A. Two years subsequent to the fire.. 


At this point the witness was withdrawn for the time being. 


Francis B. PeaBpopy was then called as a witness on behalf of 
the defendants, and, being first duly sworn, testified as follows : 


Direct examination by Mr. GREEN: 


(). What is your name? 
A. Francis b. Peabody. 
(Q. Where do you live? 
A. In Chicago. 
Q. How long have you lived in Chicago ? 
A. Nearly 28 vears. 
(J. Continuously ? 
A. Continuously. 
(). That takes us back to about 1856, doesn’t it ? 
A. That takes us back to the fall of 1856 and the spring of 1857. 
I came out here in 1856,and settled in 1857. 
QQ. What has been your business during all this time? 
A. During the early portion of the time I practiced law up to 


77 


5 


perhaps 1866 or 1870; then, by the force of events, I was crowded 


out into the loaning of money on mortgages and the investment of 
securities, and that has been my exclusive business since 1867 or 
1868. 

(Q). In the conduct of that business have you bad occasion to 
make valuations on real estate ? 

A. Constantly. 

(). About how much of a business have vou done during those 
vears ? 

A. Well, in amounts of money, for instance 

(). About how much real estate have vou had occasion to 
978 estimate in value, in just round numbers, during the time 
you have been in that business ? 

A. $40,000,000 or $50,000,000. 

(). What was the name of vour firm formerly ? 

A. It was formerly Gallup and Peabody. You mean while I was 
in this business ? 

(). Yes. 

A. Francis B. Peabody & Co. 

Q. Besides this business of valuing real estate for loans have you - 
had any experience in buying or selling real estate during those 
vears? 

A. *,ot to a large extent. 

Q. Have you to any extent” 

A. Yes; | have. 

Q. Have you ever bought any real estate on ycur own account? 
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A. I have. 
Q. Are you now the owner of any real estate ? 
A. Iam. 

Q. Have you ever had any experience in vaiuing real estate 
either for loans or for purchases in the Northern Park of the village 
of Hyde Park? 

A. Along what streets? If you will designate particularly—the 

village of Hyde Park is a pretty wide extent of territory. 
o79 Q. I will say north of 63rd, between 67th—67th street 
is south line of the East Park. 

A. Yes; I have had occasion to ascertain values so far as it might 
be within that territory. 

Q. Were you in 1870 acquainted with the value of land in and 
about what is now the east part of theSouth Park system? (Hand- 
ing witness map.) | 

A. I have some knowledge and information of values there in 
that vicinity. (Indicating.) 

Q. Are you acquainted with the tract of land called Phillips tract, 
extending from 59th to 63rd St-., Stony Island Ave., and the lake, 
shown by this topographical map which is in evidence ? 

A. Yes; I know the land. 

Q. Were you ever on that land ? 

A. I have been, I think, only upon one occasion upon that land, 
so far as I now remember. Possibly on the land itself. 

Q. Have you ever been by that land except the time you were 
on it? 

A. I have been. near by it. I have not passed it at a close dis- 

tance more than on one occasion when I made a special ex- 
580 amination of it, and on one other occasion when I made a 

special examination of the land on the south, and on another 
occasion when I[ drove through that park with Col. Bowen some 
years ago. 

Q. Are you acquainted with the topography of that land ? 

A. Yes, lam; that is the southwest quarter of section 13 and the 


_ plece along the shore ? 


Yes, sir; the land involved in this case ? 

A. Yes; I examined its topography a year ago or thereabouts. 

Q. Directing your attention to the west 80 of that tract (indiecat- 
ing), depicted upon this topographical map, what, in your opinion, 
was the fair cash market value of that laud as it stood on the 27th 
of August, 1870 ? : 

A. I should distinguish, in valuing it, between different portions 
of it, some of it being high and some very low; the west front, on 
what I think is called Stony Island Ave. in my judgment, at the 
time you say, was worth about $1,200 an acre; that is the tract 
which seems to have been subdivided into lots. 

@. Acre lots? 

A. It appears to have been subdivided into lots not far 
581 from an acre each, and, according to my recollection of the 
topography, they are mostly on the ridge or rear part of these 
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lots, probably, running from points into the low ground; I do not 
know how many acres there are in that subdivision. 

Mr. THompson : 26. 

Mr. GREEN: It is 40 in the one before him. 

A. That is the portion I valued at about $1,200 an acre? 

Mr. GREEN: Yes, sir. 

A. And lying along east of that is some low marsh ground, be- 
tween that and another ridge still further east, occupying I don’t 
know how much land, but running from the south end of the tract 
up to, probably, the north end or nearly to it, may be further; | 
valued that at something — seven hundred dollars an acre. 

@. Do you mean this slough at $700 an acre? 

A. I refer to the second. “ridge : the slough I value at $350— 
about $350; the second ridge, which occupies [ don’t know how 

much land, I value at about $750; 1 have no means of meas- 
982 uring the amount of land there, either in the slough or in 
the ridge. 

(J. That is, the standing land having front ? 

A. Teall th: at $9,200, and the slough and the next ridge east, — 
my judgment, is about, perhaps, $350, and the ridge next east some- 
thing like $700, or thereabouts. 

Mr. Storrs: And that is without reference to the amount of 
slough or ridge land ? 

A. Because I do not know how much is in slough or how much 
In high land. 

Mr. GREEN: Skipping the next ridge east, and going to the shore 
piece, What, in your judgment, was the fair cask market value of 
that shore piece on the 27th of August, 1870 ? 

A. Of the shore piece, when I examined it, it was partially ridge 
and partially slough—that is, there was some high ground along 
the shore, running rhe ack into the slough, according to my reccollec- 
tion of it. The shore piece, as near as I could form a valuation of 
it, [ should value it at something like $350 an acre; the high part 
and the lower part, perh: aps, S150. 

Mr. GREEN: ‘These values that you have given in all cases 
583 are of the date that I have mentioned ? 
A. Of the date of 1570. | 

Q. In fixing that estimate have you taken in every element that 
went to make up its value as of that date? 

A. Endeavored to do so. 

Q. Have vou had any experience in the subdivision of lands or 
In giving advice in reference to the subdivision of acre property ? 

A. Only in a single instance I have subdivided, myself, for the 
purpose of making sles in lots, but I have frequently advised cus- 
tomers. 

Q. In subdividing acre property to be sold out in retail what, in 
your opinion, would be necessary to retail the lots out, in com- 
parison with the purchase-price, in order for a purchaser to get a tair 
profit on the investment? 

A. The ordinary rule, in my judgment, which should govern in 
such cases, is that it ought to retail, after the necessary subdivised 
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and platting and throwing up of streets, that is all intended to beau- 
tify and make the land attractive, and if not purchased, it ought to 
bring twice the wholesale price. 
Q. Why? 
584 A. Because of the amount of labor involved and expense 
involved in bringing it into that condition to sell it in small 

lots, because in selling property in small lots it is almost invariable 
that the payments are small and drag along for a great period of 
time, and is therefore very annoying and embarrassing to a business 
man, and he cannot convert the paper it bring- in small amounts. 
The investors don’t want the paper, and he has to carry the paper ; 
and these are some of the reasons: The amount of labor involved, 
the amount of expense involved, and the protracted periods through 
which the purchase-money is usually paid on the sales of sinall lots. 

Q. You h 1ave to give part of your property for streets ; don't you 
take that into consideration ? 

Q. If it is a sufficiently large tract to furnish more than one tier 
of lots you have to give something for streets and alleys, of course. 


Cross-examination by Mr. THompson : 
Q. Did you ever buv a large tract, subdivide it, and sell it 


out ? 
585 A. The only tract [ever bought to sell out was a 20-acre 
tract. 


(). Did you subdivide it? 

A. I had it subdivided; yes, sir. 

Q. When vou had it subdivided what did you do? 

A. Well, I had an agent do it all for me. My former partner was 
jointly interested with me in the investinent or speculation. 

(J. Did you throw up streets? 

A. In that case there were streets thrown up or laid out and dedi- 
‘ated. 

Q. Now, was not the usual method of making subdivisions in 
Hyde Park simply for a man to hire a surveyor to go down there, 
survey it, plat it, and put it on record ? 

A. That was a necessary preliminary; I cannot say that nothing 
more was ever done. | 

Q. I did not ask you that. Was not that the usual method of 
making a subdivision in Hyde Park ? 

A. That was the usual method of making subdivisions. : 

Q. In Hyde Park in 1870 wasn’t that the usual method of mak- 
ing subdivisions? 

A. You mean not to throw up streets ? 


586 QQ. I mean not to throw up streets. 


A. I don’t know. 
Q. What is your judgment? 
A. I haven’t any. 
Q. Did you ever see any subdivisions where there were no streets 
thrown up or graded ? 
Mr. Srorrs: You simply threw up a street on the map ? 
Mr. THompson: That is it. Wasn’t that very commonly done? 
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A. I don’t know, but I should not think it was 

Q. Are you not familiar enough with Hyde Park property, for 
instance, to know whether there are streets as shown by that map 
(indicating), and whether there were any in 1870; do you know 
whether there were any streets there ? 

A. I know there are some streets there. 

Q. But I mean subdivision. 

A. There are some streets there which I suppose were there in 
1870. 

Q. Now, then, going right back to the question, are there not sub- 
divisions in Hyde Park existing to-day on paper. and in the record- 
er’s office, made prior to 1870, where there 1s no subdivision ? 

: A. IT have no doubt this is such subdivision. 

587 (). Now, then, is it very expensive in making that kind of 
of a subdivision ? 

A. No; he would hire a surveyor, and he would go down with 
his chain and his man and drive some stakes; that is not very ex- 
pensive. 

Q. That is not very expensive, is It ? 

A. No, sir. 

Q. It only costs a few dollars ? 

A. That is all. 

Q. Now, suppose you had here in this case, all ready for you, a 
macadamized street in front of the property—supposing you already 
had a macadamized street (Indicating) in front of your property, and 
and you had already thrown up a street-box drain and ditches on 
the south side of your property ; also thrown up astreet and ditches 
on the north line of your property, and a street running east and 
west through the center of your property and ditches, as ‘shown by 
this map (indicating), and another street here (indicating), and 
ditches as shown by that map already made, would that have been 
very expensive so far as the subdividing of it was concerned ? 

A. The tract is half a mile long? 
088 Q. Yes, it isa half a mile long. Take this 80 acres right 
here. (Indicating.) That would not be very expensive, 
would it? 7 

A. To do what? 

Q. To subdivide it. If you had that basis to start on, it would 
not be very expensive, w ould it’ 

A. To subdivide it; it would not be very expensive to subdivide. 

Q. Now, suppose you had it already platted and subdivided in 
er record, you would not make it over? 

That depends upon whether I would like the way it was laid 
on 

Q. Now, this expense that you speak of, 1t is simply in retailing 
it that you have to wait for pay ments ? 

A. The expense Is 1n order to make it more attractive to the pur- 
chasers. You must make it attractive if it is for the purpose of 
investment, but if it is for the purpose of speculation, where no one 
goes to see it, it is rather immaterial; but to sell it for the best price, 
you must make it attractive. 
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Q. How close is this to the depot? 
. The south end of it is a little less than a quarter of a mile, and 
north end a li.tle less than a half a mile. Iam not certain 
589 as to where the railroad runs. Yes, the south end is a little 
7 less than a quarter of a mile, and the north end of it is half 

a mile. 

Phe Court: Mr. Thompson, you speak of making subdivision on 
paper without any improvements. What demand is there, if any, 
for lots which are simply laid out in that way on paper. Do they 
sell readily ? 

Witness: Do you ask me? 

The Court: Yes, sir; what the expense was as to the market in 
1870. What demand was there for lots that were simply indicated 
upon a map in a low place? 

A. Ina marsh ? 

The Court: Such as that was. 

A. A portion of this ison a ridge, and a portion is on a slough. 
Of-course, the portion in the slough would not be in demand, except 
for purposes of speculation. If some one had any reason to think 
it was going to be higher, and they could sell it for more than -they 
paid for it they would buy it, but the ridge land is suitable for 

dwelling-houses and homes. It has a street in front of it—a 
590 ~~ good street-—and can be made into pleasant dwelling-house 
property. ; 

Mr. THompson: Now, Mr. Peabody, 1 will ask you, looking at this 
map you will notice there that this ridge piece is the 80-acre tract 
In question. 

A. I see the piece vou indicate. My eyes are not good for colors, 
but I see that. (Indicating.) That appears to be a subdivision 
there. 

Q. No; this line here, taking trom here to Stony Island Ave. 
(Indicating.) 

A. The whole is an 80. 

(. As subdivided upon this map it is a 40; do you notice it sub- 
divides half of the eighty ? 

A. I don’t know. 

> But I mean upon this map ? 

It does not appear to bea 40. The east line of the street may 
in the 40. 

Q. The east line of the street includes the 40? 

A. Yes. 

Q. Now, I will ask you, taking that subdivision as it existed there, 
what in your judgment were these lots worth, having a depth of 561 
feet with a frontage of 105 feet on Stony Island Ave.; what were 
they worth in 1870? 


591 A. Are they fairly represented on that map as to the prop- 


erty embraced in the ridge, and the part in the slough. 


Objected to; overruled ; to which ruling of the court the plaintiff 
by its counsel ‘then and there duly excepted. 


Mr. Toompson: The street would be on the center of this 80, and 
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these lots would start from here (indicating) and run to the 80, a 
portion of it being high and running back to the low ground. 

A. Where is the east line of the 80? 

Q. It is here. (Indicating.) The center hne of the 80 is there. 
(Indicating.) Now, starting from Stony Island Ave., with a lot run- 
ning half way across the 80 to the center of the low land, what, in 
your judgment, would those lots be worth per front foot on Stony 
Island Ave.? What would they have been worth in 1870 ? 


The Court: What is the size of the lots? 

Mr. Thompson : About 500 feet deep. 

The Court: About 500 feet deep ? 

Mr. THompson: Yes, sir. 

(). Take these lots running to the center of 80, and what would 
they be worth per front foot on Stony Island Ave. ? 


Mr. GREEN: We enter an exception. 


592 Mr. THompson: For any purpose of speculation in 1870— 
speculation or any other purpose ? 

Mr. GREEN: That we object to. 

The Court: What is the actual value? Of course, if aman wanted 
to speculate he would pay his money for it. There is a difference 
between a mere speculative value, such as men indulge in at Chi- 
cago and elsewhere, and a class of men who buy and sell largely 
among themselves of property worth little or nothing for residence 
purposes, but in anticipation of a great rise in the real estate market. 
You cannot estimate this value that way. The question is, what 
did it represent In money at that trme—What could he have real- 
ized for it? 3 

Mr. ‘THomMpson: What could he have sold it for at that time? 

The Court: Not on mere margins. 

Mr. THompson: [ mean in the usual way—say, one-third down 
and the balance in 1, 2, or 5 years, bearing a rate of interest that 
those sales bore in 1870. 

The Court: That a man expected to pay for 1t? 

Mr. THompson: Yes, sir. 

The Court (to witness): You can answer. 

Mr. GRreN: You had better ask whether there had been any sold 

at all. 
593 Witness: Mr. Reporter, please read the question. 
Q. What, in your judgment, could those lots have been 
sold for per front foot on Stony [sland Ave. August, 1870. 

Mr. GREEN: Running back into the slough. 

Mr. THompson: He understands that. | 

Mr. GREEN: But I want to understand it—whether vou mean 
the old subdivision or the new one. 

Mr. THompson: They were about 561 feet deep. 

Witness: I understand you to mean lots fronting west on Stony 
Island Ave., and extending east to the east line of the 40? 

(). Correct. 
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A. Yes, sir. 
Q. And don’t it get a little lower the further south you go? 
A. No, sir; Stony Island is further south than South Chicago, 

and then Pullman is further south, and that is high. 
Q. How high is Pullman above the lake ? 
A. Ten feet. 
Q. Ten feet above the water ? 
A. Twelve feet. 
Q.. How many inhabitants down there ? 
A. Ten thousand. 
Q. How long have they been coming there? 
A. O, coming there about two years and a half. 
Q. How many in South Chicago ? 
A. Ten or twelve thousand. 
Q. How long have they been coming ? 

A. Five vears. 

478 Q. How many at Grand Crossing ? 

A. One thousand. [ am giving a rough guess at this. 
r How many are there at Grand Crossing ? 
. More than a thousand. - 
o How high is Grand Crossing above the lake? Right in the 
center of Grand Crossing, how high is it above the lake? 
A. I am trying to remember what I heard said on the subject. 
Q. Well, how high is it, to your knowledge, su far as you know 

on the subject t? 

A. Well, I suppose, it is about four or five feet. 
run towards the Sites. 

Q. Is not that above what is called city datum ? 

A. Well, the water in this lake 1s sometimes two or three feet 
higher than at other times. 

Q. Is not that two or three feet above the city datum? 

A. I believe the city datum is arbitrary. The city put the level 
of the lake in a certain condition of water. : 

Q. Will you answer the question ? 

A. I believe I cannot be mistaken. 

Q. How far is it from this land down to South Chicago ? 

A. This land 1 is in section twenty-three, is it not? 

Mr. GREEN: Section thirteen. 

A. That is correct : ‘thirteen. 

Mr. Swett: How far is it down to South Chicago? 

A. I can’t tell, but I can figure it out. 

(). About how far? 

A. It is about five miles; perhaps six miles. 

@. How far is it to Pullman ? 

A. Seven or eight miles in a straight line. 

79 Q. How far is it to Grand Crossing ? 

A. From 67th street to 75th street is a mile, and 77th street 
goes straight through Grand Crossing, and is a mile farther west— 
the west point of this land. 

Q. How far is Grand Crossing from this land ? 
A. About a mile and a half. 
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Q. How far is it to Englewood ; how many people are there in 


the village of Hyde Park ; how many population have you got when 


you brag of it? 

A. I believe there is about 50,000 or 60,000, I believe. 

Q. I will ask you about Grand Crossing. What sort of improve- 
ments have they there on this low land? 

A. Well, there are some very good improvements. 

Q. Well, what kind of buildings are they ? 

A. Well, mostly wooden buildings standing on posts. The water 
stands underneath the houses—the biggest part of it. 

Q. Is there a watch factory there ? 

A. No, wel there was x building there. 

(. Is ther a sewing-machine factory there ? 

A. No, sir; tener is not; there was first a watch factory, then a 
sewing-machine factory, and afterwards something else. 

(). What did it cost? 

. I eould not tell, sir. | 
Q. About what did it cost; what in your judgment ? 
. [have got a thousand dollar greenbacks in it 
Q. How many other people put a : thousand dollars in it ? 
A. I think about seventy-five; I don’t know. [don’t state from 
the records. 
480 Q. What improvements are there in Hyde Park ; what do 
they consist of ? 

A. Well, north of 75rd street it is nearly all residences. 

> What kind of residences ? 

North of 63rd street all very nice residences—pretty substan- 
tially made. 

Q. Not built on posts ? 

A. There area good many of them so, but they are reaching a 
point when more permanent buildings are made. | 

Q. Around Grand Crossing and a portion of Hyde Park ? 

A. Around the south side 60 or 70 houses stand on posts, with the 
water underneath the houses; but there are some houses there that 
have basements and cellars, because the level of the Lake Calumet 
is sufficiently low to drain the low country there into it. 

Q. You mean to say that a person going down to Hyde Park and 
through that section [of ] this country” would be under water ? 

A. No, sir; I would not give that impression. 

Q. Take your house ; it is not on yoles, is it? 

A. No, sir. 

Q. What is it on ? 

A. Stones. 

Q. And a good cellar under it? 

A. Yes, SIP. 

Q. How near is it to this land—this land in question ? 

A. About five-eight-s of a mile, and there is plenty of land there 
that you could build cellars under. 

Q. What did your house cost you ? 

A. Fifteen thousand dollars. 
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Q. The other houses in Hyde Park are all like yours, a 
481 good many of them; is there any finer suburb in Chicago? 
A. A good many houses cost a good deal more, but more - 
cost less. 
Q. Is not Hyde Park one of the very best suburbs to Chicago? 
A. That is the way we talk it up. 


Redirect examination by Mr. Storrs: 


Q. Hyde Park is 

The Court: You speak of the height of the level at Grand Cross- 
ing as being higher than the level in controversy. What was it 
vou said about it? 

A. I said it was about five feet, I should say. 

Q. It was higher or lower at Grand Crossing than this land in 
ares” ersy ? 

T his land is lower than the land at Grand Crossing. 

Me. 8 Swett: Q. How much lower is the high land ? 

A. The high land is higher. 

Q. Higher than Grand Crossing? 

A. Yes, sir; higher than Grand Crossing. 

Q. How much is the low land lower than the low part of Grand 
Crossing ? 

A. What do you mean by Grand Crossing? Do you mean Hog 
Lake? It isa part of Grand Crossing that is not any higher. 

Q. Taking the watch factory as a centre; go around a circle four 
blocks, how does that compare in height with the lowest of the 80? 

A. The low land of the 80? 

(. Yes, sir. 

A. Well, I think it is perhaps two feet higher—three feet higher. 

Q. How much higher is the high land of this tract than 

482 this circle?) How much higher is the high land of this tract 

here than a cirele cf four blocks around the watch factory at 
Grand Crossing ? 

A. I should think it was two feet higher. 

(). Two feet higher or two feet lower? 

A. Two feet higher, and maybe some points of it higher. I mean 
the average. Some points of the higher mzuy be considerably more 
than that. “I think — may embrace this in the limit named. 

(. wang you get down to this Hog Lake; where do you go 
there? 

A. You go down lower than the water would stand. 

(J. You go down lower than this land? 

A. Yes, sir. 

Q. If you was to go on the highest mountain there you would be 
twenty feet above the lake—the highest elevation would be twenty 


‘feet above the level of the lake? 


A. More, perhaps. 
QQ. Do you know of any one that is more than twenty feet in the 
whole village of Hyde Park? 
A. You are asking questions I can give my opinion on, but I 
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have not seen a surveyor’s statement; just take my impression as I 
look at it—look at it with the naked eye. 

(). Yes. 

A. Well, I should say twenty-five feet. 


tedirect examination by Mr. Srorrs: 


Q. How far is your house from this 80 tract ? 

A. Five-eighths of a mile, [ should say. 

(). Your house Is on the water? 

A. Mv house is right on the centre of a ridge. 

(). And a portion of this 80-acre tract is under water ? 
483 A. A good deal of it is so wet you would have to put on 
rubber boots to walk on it. 
(). Tell this jury, Mr. Hibbard, what there is about Grand 
Crossing why men, and not muskrats, live there. | 

A. There are four trunk lines of railways pass there and cross 
ach other, and it is a convenient point for shipment and a good 
place for manufacturing, and we try to show this to people, and they 
would look at it sometimes, but would insist upon its being pretty 
wet. 

Q. And, then, what makes Grand Crossing is simply the fact that 
these railroads cross there? 

A. Yes, sir; and the railroads have dug a deep ditch, which would 
hold water—lead water right off the lake. 

(). Have you discovered in your experience—and you have had a 
pretty varied one—any persons who bought property there for the 
purpose of living there? 

A. No, sir; IT have known people to have gone there in business, 
and have lived five miles from there. 

(). Have you ever heard of a case of a man living there unless he 
is obliged to? 

A. I would not put it Just that way, but that is pretty near it. 

(). That is about the facet of it? 

A. Yes, sir. 

Q. When you go to South Chicago there is water there ? 

A. Yes, sir, or supposi-tious water. O. yes, water is just as good 
as any. 

Q. Talking about Pullman, does that pretty little place of Pull- 
man bear any sort of relation on earth to this 80 acres of the Phil- 

lips tract? 
484 A. It does—about as imagination could paint it. Pullman 
is no drift. Pullman is native prairie, and never was drift. 

(. Pullman has got a complete system of drainage ? 

A. Yes, sir; 1t is a double one—one for surface water and one 
for sewage. 

(. It is not all sand down there, and good buildings are there? 

A. Yes, sir. 

Q. Hence it would be an illustration of the seriptural doctrine of 
aman who built his house upon the sand ? 

A. I don’t know, sure. 
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Q. Now, is there any sort of comparison, or is it absurd to com- 
pare Pullman with this 80 tract? 

A. That sand is pretty good foundation if you keep the water 
from it. 

Q. And keep it perfectly dry, and don’t let the rain fall on it, 
and keep a shed on it? 

A. I don’t think any man could afford to take that land and im- 
prove it and keep it for ten years, even if it was given to him. 

Q. Have vou heard anything in the course of your career, sir, 
more absurd than Swett’s illustration between South Park, South 
Chicago, and Pullman, this 80-acre tract ? 

A. A good deal of this 80 tract is very handsome land. 

Q. How much of it? 

A. I suppose about half of it, perhaps. 

Q. And in that estimate vou gave you have given full credit for 
this handsome tract? 

A. I think I have. 

Q. Now, what are the SUTFOURGINES ¢ of pep ? 
485 A. Of this piece of land ? 
Q. Yes. 

A. When the parks were first located there ? 

Q. Now. 

A. There are many houses located near it. 

Q. In 1870? 

A. What Mr. Wadsworth said about it is just my recollection of 
it—of the number of houses or improvements. 

Q. It is a pretty lonesome tract, ain’t it? 

A. It was. | 

Q. Is it not tolerably lonesome now ? 

A. Yes, sir; in an educated way more particularly. 

(). As far as houses are concerned ? 

A. Yes, sir. 

QQ. You would not call it a sociable place, would you? 

A. There have been a good many houses built not very far froin the 
southwest corner of the park. Near the Park Institute they have 
been obliged to establish a school-house down there. 

Q. How far is that off? 

A. About a half a mile from the corner, and there are a good 
many houses built in there. 

QQ. Taking the land between Phillips’ tract and where it is, how 
much are the improvements down there? 


Counsel for plaintiff objected to the question as a re-examination 
of this witness. 


A. As I remember it, there has not been a house built on the 
west side of Stony Island avenue from Fifty-ninth street on the 
north line of this tract to 65rd street, a half a mile south—not been 
a house there within the last twenty years. There never has been 
a house built there. There is not one there. South of 63d street 
there has been some houses built. 
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Q. Is the character of this property for building purposes, 
or as habitable places for men and women to live upon, i1m- 
proved, in your Judgment, by the development at Pullman? Has 
the ground been made any dryer, or property been made any more 


habitabler? 

A. Not in the slightest. 

Q. If you were going to try it on this county, would you think it 
more fit now than you did before Pullman was built ? 

A. No, not fit at all for anything; perhaps it has lessened the 
chances of selling some of it by driving people off in another direc- 
tion. 

Q. And so you, on the whole, would consider the 
less since Pullman — than before? 


A. I should so; yes, sir. 
Q. Tell us what the real desire is down in that Grand Crossing 


486 


ralue a little 


country was and still is? 
A. To get rid of the water. 
.Q. The water is not in the tank, but in the bottom of the houses? 
A. Under the houses, around the posts upon which the houses 


stand. 
Q. And that a man who is not a speculator in real estate would 


regard as objectionable ? 
A. Yes, sir. 
Recross-examination by Mr. Swett: 
(. How far did you say it is to Pullman from this land ? 
A. Six or seven miles, I guess. 
Q. Now, I will ask you: I understand you to say that 


487 Pullman lessens the chances to sell this land ? 
A. I did not say it. [ say sometimes it lessens the chances 


of selling it. 
Q: Don’ t you say this land is less because Pullman is located there? 
A. No, I don’t say so. 
Q. Do you think it will be worth less? —. 
A. I think it will be worth more in the end. 
Q. Suppose you take a circle right around here and put desirable 
towns of ten thousand inhabitants all round: would that make the 


land much worse ? 

A. O, no. 

Q. It would be better, if anything, in every way 

A. I think so. 

Q. Then the nearness of Hyde Park and the nearness of other 
places all tend to make this land more valuable ‘ 

A. I think so. 

Mr. Storrs: When was Pullman located ? 


A. In the spring of 1880, I think. 
Mr.Swetr: And yousay there are ten thousand people there since? 


A. I think they rightfully claim ten thousand; but I think the 


census mukes it out about nine thousand. 
hundred votes at one election. 
Mr. Storrs: It is a manufacturing place ? 


They polled twenty-one 
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A. Yes, sir, Mr. Fuller, founded by the company ? 
9? 


i A. The Pullman Palace Car Company. 
Mr. Swett: Do you know of any sale of land within half a mile 
of this tract of land during the year 1870? 
488 A. Yes, sir. | 


Q. Sales three times the amount you put on this land? 


(Counsel for plaintiff objected to the question, which objection was 
overruled by the court, to which ruling of the court counsel for the 
plaintiff then and there duly excepted.) 


A. Well, I don’t now eall to mind any sales quite so near.as half 
a mile—no sale atall. I don’t now call to mind any sale at all. 


JEFFERSON HopGeENs was then called as a witness on behalf of the 
plaintiff, and, being duly sworn, testified as follows: 


Direct examination by Mr. GREEN: 


Q. What is your name ? 

A. Jefferson Hodgens. 

(. Where do you reside ? 

A. Chicago. 

Q. What is your business? 

A. Contracting business. - 

‘a Q. Have you had any experience in drawings ? 

A. I have. 

(. Let me call your attention to the tract of land between 59th 
and 63rd street, Stony Island avenue; how would you go to work to 
fill that land? What would be the practical way of filling it? 

A. The most practical way of filling it would be by dredging it 
from the lake and filling it up. 

Q. How would you go about that? 

A. I would have to dredge about a mile from the lake, from 
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a 489 = which I would take itinascow to the ship and transport it back 
i by wagons or cars. 


(. Ilow much would that cost per cubic yard ? 
A. It would cost, I should think, from one dollar to a dollar and 
fifteen cents. 


490 DECEMBER 9TH—190 a. m. 


The argument on the question as to the right of the park 
commissioners to show the fair cash value of the property in contro- 
versy on August 27th, 1870, without taking into consideration the 
effect produced by the location of the park upon land in that vicinity 
outside of the boundaries of the park, was concluded, and the ques- 
tion taken under advisement by the court. 


Mr. Duxtevy: We propose to prove by Mr. Hoyt, who is now 
present, a sale made to the park commissioners in the fall of 1870, 


Objected to. 
o2—1142 
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And thereupon the plaintiffs called as a witness on their behalf 
W. H. Hoyt, who, having been duly sworn, was examined by Mr. 
DuNLEvy, and testified as follows: 


Mr. Storrs: [f they call the elder Mr. Hoyt on this question 1 
move to strike out as hearsay the testimony of the son as to the ex- 
tent and quantity of the property. 

Mr. Futter: You will remember the son stated that 1t was 
491 about two acres when it was three and a third acres. 
The Courr: We will hear the witness first. 

(). Where do you reside? 

A. Hyde Park. 

(J. In the neighborhood of this land? 

A. Yes, sir; quarter of a mile from it. 

(). And have vou resided there for many vears? 

A. Twenty years; I moved there during the war. 

(). State whether you owned any land inside this park at the time 
of the passage of the law or at the time the park commissioners 
selected it for the park. 

A. I did. 

(). You may point out to the jury where vou own land inside the 

park on that map. 
A. It was a little south of 63d St.,on the lake. I owned ten acres, 
but I sold a portion of that previous to this. The front was nearly 
one hundred rods of the whole subdivision; there was some two 
acres left. There was this north end and then a fraction back of 
those lots. 

(). Two or three little pieces out of the whole that you had left ? 

A. Yes, sir. 
492 (J. State whether you made a sale of that property about 
the latter part of 1870. 


Mr. Futier: You had better ask him when. 


A. I don’t recollect the date, but it was something, I should think, 
near that date. It was some months before it was closed up,and the 
date of the deed, I think, was In March some time. 

(. Mareh of what vear? 

A. 1870. 

(. 1870 or 1871? 

A. 1870, I think: | am not positive as to the date of the deed ; 
was closed up. : 

Q. Some months before the date of the deed? 

A. Yes, sir. I think it was closed before the fire, and they did 
not record it, ana there was a new deed made. 

Q. A new deed reciting the d: ate of the old one, wasn’t there ?: 

A. Yes, sir. 

(). The trade was before the fire ? 

A. Yes, sir. 

Mr. Futter: The deed was recorded before the fire. What 
493 Mr. Hoyt is saying is quite erroneous. He says he believes 
it was not recorded, and there was a new deed given. 
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A. That is what I understood ; that thev had lost cas deed or it 
was burnt up. 


Mr. : But it had been recorded. 
A. I did not understand that. 


Mr. Futter: The date of the deed was March 4, 1871. It was re- 
corded, as I will show, and the deed itself was burnt up. I did not 
know there was a new one, but it was not material. 

(. The date of the deed, it is admitted, was March 4, 1871. Was 
that trade made before the execution of the deed; and, if so, how 
long before? | 

A. I should think from four to six months before that. It was a 
long time, I know, before we got it closed up. 

Q. You may state just about how much land there w as, what you 
got for it, and who you sold it to. 


Mr. Futter: | object to that. The deed gave the number of 
acres. 

The Court: I suppose he may state about the number of acres if 
knows the fact. 


494 Q. What amount did you sell and to whom did you sell? 
A. There was nearly two acres—within a fraction—and the 
offer was $3,000 an acre. 
Q. Did you accept that offer and get that amount ? - 
A. Yes, sir 


Cross-examination by Mr. FuLLER: 


Q. How clear is vour recollection of the transaction ? 

A. I remember it as plain as though it had been within a short 
time. The main features I don’t remember—the exact date of the 
deed—but I know these facts. 

-Q. Do you recollect the contents of the area you have been talk- 
ing about—the quantity you sold them ? 

A. I know from recollection there was a trifle less than two acres, 
according to Mr. Waite’s survey. In surveying the whole piece he 
made it ten acres. 

Q. You reason from the survey of the whole piece ? 

A. We took out the lots that were sold and measured those and 
took them out, and the balance was about two acres. 

QQ. Would not the contents of the deed, if that gave the 
495 quantity, be correct ? 


Objected to as being a matter of law. 

The Court: I think they have a right to ask him whether he 
intended to embrace more or less in the deed. 

Q. The contents of the deed would be likely to be correct, would 


it not? 
A. It might be; I don’t remember particularly about the contents 


of the deed, but I know from the figuring of the ground there was 


about that. 
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Q. Do you recollect how much there was of the north fraction— 
this little corner up here ? 

A. I don’t remember. 

Q. Do you remember how much there was in the south fraction? 

A. I do not now. | 

Q. Do you recoilect how much there was in the west corner of 
the triangle ? 

A. I don’t recollect the exact amount; they were called two acres, 
or within a fraction of it. 

Q. Do you recollect what the total amount was that you received ? 

A. I received fifty-nine hundred and some dollars; I could not 
say, exactly. 

(. You conveyed the land by deed, did you not? 

A. Yes, sir. 
496 Q. And that is the deed of March, 1871, to which I have 
referred, is it not? 

A. I think that is the deed ; ves, sir. 

Q. Was the $5,945 paid all at one time? 

A. I think it was; Iam not positive; | know Mr. Cornell had a 
demand against ne of $3,000; whether or not I gave him an order 
or turned over part of it to him I don’t recollect now, but I think 
it was paid all at onee. 

Q. Was Mr. Cornell a park commissioner at this time ? 

_A. Yes, sir. 

(Q). Did Mr. Cornell conduct the negotiations? 

A. Yes, sir; he did, I think; [had most of the conversation with 
him; I met the board together. 


Mr. THompson: In fixing this price, was the price fixed per acre ? 
Mr. Futter: That is objected to. 
Mr. THompson: [I understand that 1t was. 


A. That is my understanding ; I think that was their offer. 

Mr. Futter: Who made the offer ? 

A. The board. 

Q. Mr. Cornell ? 

A. Iam not positive; I had a talk with Mr. Gage and Mr. Cor- 
nell and some of the others; I think I met the board two or three 

times. 
497 Q. Have vou made any effort to refresh your recollection ? 
A. No, sir. 3 
Q. Not since then ? 
A. No, sir. 


And thereupon Marcus A. FARwetr was called as a witness on 
behalf of the defendant, and, having been duly sworn, was ex: nenined 
by Mr. Furier, [and] testified as follows : 


Q. What is your business? 

A. | have been engaged in the grocery business about twenty- 
elght years until within a vear. 

Q. How long have you resided in Cook county ? 

A. Over 93 years. 
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Q. Have you during that thirty-three years owned and dealt in 
real estate on the south side in the southern part of the county, and 
south of the city of Chicago? 

A. Yes, sir; to some extent. 

Q. Describe what you have owned, and when? 

"A. In the vear 1855 I bought an undivided interest in a section 
of land surrounding what is now Grand Crossing ; since then I sold 

my interest in the land, or the greater portion of it, in 1864; 
498 Lalso retained a small portion right at Grand Crossing run- 
ning to the railroads from the north : in 1866 1 bought 52 

acres of land bounded on the north by 63d St., and on the west by 
South Park avenue, what was then called Kank: ikee avenue. 

Q. Is that the grand boulevard ? 

A. Yes, sir. 

@. That was in 1866? 

A. In 1866, I think that was. I did own two or three small 
lots in Hyde Park. I don’t remember when, now, 

Q. Were you acquainted with the value of land in Hyde Park 
and vicinity you have mentioned in 1870? 
A. Yes, sir; to a certain extent I was interested. 


: Q. Were vou in any corporation owning land in that vicinity ? 
| A. Yes, sir; 1 am interested in the Oakwood Cemetery Associa- 
tion. 


@. An officer ? 
A. Yes, sir; I am president of it. 


b -Q. Where is that situated ? 
: A. That is bounded on the north by 67th street, and on thie west 
bv Cottage Grove avenue, a portion of the property running east to 


the Ilinois Cetitral railroad on 67th street. 

Q. Can you point it out on the map? 
A. Yes, sir. (Indicating.) 
499 QQ. You say you were acquainted 1 with the values to a cer- 

tain extent. How familiar have you been with values down 

there? : 
a A. I kept track of the property. My own property is a sort of 
guide. I kept track of it what I would regard my own property as 
| worth, and to do that would keep somewhat posted on the value of 
| surrounding property. 

(Q. Have vou observed the way in which water flows in Hyde 
Park as to drainage? 

A. Yes, sir; in that locality I bave. 

(). State how it flows ? : 

A. It flows generally from the west to the east. Sometimes, per- i 
haps, to the south in the vicinity of the cemetery line. The location 3 
of the land in that vicinity is such that the drainage is about the 
saine south and north and east. 

Q. How high is State St. above the lake ? 
A. As I understand it, from 
Mr. THompson: Never mind, unless you know. 
A. About 20 feet, I should say. 
Q. Above the ordinary stage of water ? 
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A. Yes, sir. 
Q. From there, towards the lake, how does the ground run ? 
Describe it. 
500 A. It has ridges and then drops down onto low ground 
prairie land and ridge again, and then drops again onto 
prairie land, and so on until it reaches the lake. 

@. Is there a general falling in the elevation of the ground ? 

A. Yes, sir: each ridge is lower than the one to the west, as a rule, 
and each piece of low ground is also lower than the low land to the 
west until vou get to the lake, where it becomes very low. 

Q. The flow of water as to thegeneral direction ; what should you 
say it was? 

A. It would be to the east until it reaches the lake. 

Q. Are you acquainted with the premises in controversy, which 
lie between 59th and 63d streets and Stony Island avenue and the 
lake, known as the Phillips tract ? 

A. Yes, sir; I know the property. 

(. How many years have you known it? 

A. Twenty-five years and over. 

QQ. Have you been on it? 

A. Yes, sir. 

(. How often ? 

A. I could not say bow often; not very often. 
501 (). Several times ? 
A. Oh, yes, sir. : 

() Were you on it last year? 

A. Yes, sir. I was on it at the time they were cutting ditches on 

I was particularly on it at that time to watch the progress of the 
ditches and the flow of the water. 

Q).:‘That was part of the general system of drainage ? 

A. Yes, sir; at that time. 

(. When was that ? 

A. I think that was about 1865. 

(). You were on it a year ago ? 

A. Yes, sir. 

(). Have you not been on it occasionally in the intermediate time ? 

A. Yes, sir; in the meantime. 

Q. On the 27th of August, 1870, what, in your judgment, was the 
fair cash market value of the west eighty [acres] of that tract. You 
ean divide it as you please, ac cording to the nature of the ground. 
— the front on Stony Island avenue. 

I would value the front on Stony Island avenue, including all 
on ridge to the east of it—the entire front on Stony Island avenue, 
including the ridge, | would value that at $1,000 an acre. 
902 Q. How would you value the low lands between Stony 
Island avenue and the next ridge? . 


The Court: Which is that he places at $1,000 ? 


Q. The 26 acres you mean ? 

A. Yes,sir; on Stony Island avenue and all that ridge that fronts 
on Stony Island avenue, and east of it there is some on the ridge 
that does not come up to Stony Island avenue. 
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Q. Then what would you value the low ground between Stony 
Island avenue of 26 acres and the next ridge to the east? 

A. About $200 an acre. 

Q. What would you value the ridge land on the east of the tract 
of this west eighty ” 

A. That I valued at $1,000 an acre. 

Q. That was on the west. Then you valued the intermediate part 
at $2007 

A. Oh, yes, sir; I should value that at $600 an acre. 


The Court: That is on the west. 
Mr. FutLER: On the east is the west eighty, the high land other 
than that on Stony Island avenue. 


(). Take the piece on the lake shore of 34 acres; do you remem- 
ber that land? 
503 A. Yes, sir. 
Q. You are acquainted with it, are you not? 

A. Yes, sir. 

Q. What, in your judgment, was that 34 acres on the lake shore 
worth ? 

A. I should value the ridge land at $600 an acre and the low land 
at $200 an acre. 

Q. Do you remember the time of the passage of the park act ? 

A. Yes, sir. 

Q. Prior to that time had the passage of such act been talked 
about ? 

A. Yes, sir. 

Q. What was the effect on land in that vicinity by the agitation 
of the park project ? 

A. It advanced the price, I think. 

Q. Have you in the values vou have given allowed for an in- 
crease in the value of this land up to the time of the adoption of the 
park act? . 

A. By reason of the park act, anticipation of it; ves, sir. 

Cross-examination by Mr. THomPson: 

(. There you stopped, did you not, in fixing the value of this 
land, right at the point vou have just named ? | 

A. Yes, sir. 

Q. Please explain again more fully 


504 The Court: Did you give it the benefit of any other cause 
arising from the general growth of the city as well as the agi- 
tation of the. park act? 


A. Yes, sir; certainly I took it all in the prospect of the park and 
the location of the park. 
Q. Up to that time ? 
Yes, sir. 
Q Up to the time of the park act? 
A. Up to the time you refer to—1870. 
Q. You testified before in this case, did you not ? 
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A. Yes, sir. 

Q. Have you testified in all the condemnation cases that the park 
have had ? 

A. I have testified, I think, in only two previous to this time. 

(. Two other cases ? 

A. No other one, except this one. 

Q. You testified in the Colehour case, did you not? 

A. No, sir; I think not. 

Q. Were you selling land in this vicinity anywhere in 1870 ? 

A. No, sir; excepting [ might have been selling cemetery lots. 

QQ. You don’t mean to judge of this by the price you got for ceeme- 
tery lots, do you? 

A. No, sir, 

Q. You sold those by the square foot, didn’t you ? 
505 A. Yes, sir. 
Q. You have not fixed these values with any reference to 

whatever —, have vou? 

A. No, sir; not at ail. 

Q. Outside of this cemetery lot business were you dealing in prop- 
erty in that neighborhood in 1870 ? 

A. IT owned property. [I was not buying and selling as a_busi- 
ness. 

‘e Did you sell any? 

. Not at that time. 
2 You understand my question, and can answer it ? 


Mr. Futter: Ie says not at that time. 


d. Do you recollect any sales in 1870? 
A. Leannot locate. I cannot locate any sales. 
Q. Did prope rty rise in value from May, 1869, to August, 1870? 
A. Yes, sir; I think it did. 

Q. Very rapidly ? 

A. Quite so. 

Q. Did not the excitement, with reference to the proposed pas- 
sage of the park act, appreciate lands in that neighborhood very 


materially? 
A. Yes, sir. 
Q. And did not that appreciation take place from the fact prior 
to its passage largely ? 
A. No, sir; I think not. 
Q. Don’t tnink it dia? 
506 A. No, sit; [ think not. 

Q. You don’t think that the discussion in regard to the 
park had anything to do with the prices until after the passage of 
the act ? 

Mr. Storrs: That is a misstatement of the witness’es answer. 
Your question was largely. He says not largely. 

Q. How much of the appreciation caused by reason of the park 
took place prior to the actual passage of the act ? 

A. Oh, I should think perhaps 100 per cent. 
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Q. That is, the whole of it? 
Mr. Futver: Upon its previous price ? 
A. Yes, sir; upon its previous price. 
The Court: I understand you. You think the mere agitation of 
this park and the anticipation of its establishment enhanced the 
value of that property in the neighborhood of 100 per cent. ; that is, 
doubled it ? 
A. Yes, sir; that whole section of country. 
Q. W hen did the park agitation first take place ? 
A. Two years before the passage of the act, or even longer a little, 
| perhaps. 
Q. What effect was there after the Legislature passed the 
507 ‘bill prior to the selection by the park commissioners from 
February 24, 1869, to May 5, 1869; did property advance ? 


Mr. Storrs: I object to that question. It is not fair. The pas- 
sage of the bill selected the lands. 
The Court: He may answer the question. 


A. [ should think it did advance, and continued to advance. 
Q. Was that advance caused by reason of the park ? 
A. Yes, sir; partly so. 
Q. Then the effect of the park did not take place at the time of 
the passage of the act? 
A. Part of it. 
Q. What part of it? 
A. I could not state that. 4 
Q. Was it not substantially all as faras the park gave it any 4 
effect take place immediately at the passage of the act ? a 
A. No, sir; I think not. 
iL Q. Did property continue to rise ? 
A. For some time. 


(). Was that rise caused all over the country ? 
A. I would not say all over the country, but I should say near 
| the city in the location of the parks. 

5US Q. Did it not in the city on the north side and the west 


side cause a general rise all around the city ? 

A. There was a general rise all over the city. 

QQ. A very material one, was there not ? 

A. Yes, sIr. 

Did not prices go up from February, 1869, up to the middle of 

August, 1870, at a very rapid rate? . 

A. Nota very rapid rate. 

Q. What was the condition of the market in the real estate busi- 


. ness in August, 1870, in this city? 

Pa Mr. Storrs: I object to that question. That is altogether too 

= rague. You may as well ask about the general prosperity of the 
country. 


The Court: He wishes to know whether real estate was active or 
otherwise at that time. 
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Q. In the city of Chicago, Lake, Hyde Park, Evanston, and all 
around the city? 

A. There was considerable activity. 

(J. Was it not very active? 

A. My recollection is it was not very active until after 1871. 

(. You swore before in this case, did you not ? 

A. Yes, sir. 

o09 Q. From Stony Island Ave. to Cottage Grove avenue Is a 
mile, is it not? 

A. Yes, sir. 

(). And from Cottage Grove avenue to Kankakee avenue ts half a 
mile? 

A. Yes, sir. 

(J. Now, I will say, taking the street and block east of Cottage 
Grove avenue, which is a block short of a mile from this property, 
from Stony Island avenue going to the first street east of Cottage 
Grove avenue would bea mile from the west line of it probably, 
less one block ” 

A. Yes, sir. . 

Q. Outside of lots which you sold in the cemetery, do you know 
of a single sale in Hyde Park from the fall of 1869 to the spring of 
1S71? 

A. No, sir; I cannot locate any sales. 

(). Contining yourself ito the year 1870, do you know of a sale 
within two miles of this? 

A. I do not by dates; no, sir. 

(Q). Was there much speculation going on in real estate in 1870 in 
this location ? 

A. Not a very great deal, in my judgment. 

(. If there was vou did not know anything about it”? 

O10 A.. I should have been apt to know what was going on. 

Q. Did you on the trial before, in answer to the following 
question, make the following answer: “Q. This was in 1870? A. 
Yes, sir. QQ. Was there nota great deal of speculation in real estate ? 
A. Yes, sir.” Is that correct ; did you swear to that? 3 

A. Of course there was a good deal of speculation, but as I said 
betore 

QQ. That very year? 


Mr. GREEN: Let him finish the answer. 


A. That time did not compare with the speculation that followed. 
That is my recollection. 

Q. That is not what I asked you. Now, were there not a large 
number of sales going on in that location in 1870? 

A. I should say there — a good many sales. 

Q. Running clear back to the Vincennes ridge, which is up at 
Kankakee Ave., I understand vou, there is, a succession of sand 
hills and low ground clear to the lake; 1s that correct ? 

A. Yes, sir. 

Q. And they empty in each direction to the northeast, do they 

not? | 
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A. To a certain extent. 
Q. They run northeast and southeast, do they not? 

A. Yes, sir; the ridges. 

(. And the low lands. 

A. Yes, sir; that is the general direction. 

@. You have put a price upon the low land in this west eighty at 
$200 an acre because of its being low is; that correct ? 

A. Yes, sir. 

Q. How much lower is that low ground on the west eighty than 
the land at the center of Grand Crossing ; do you know ? 

A. I don’t know positively, but I should say it was about two feet 
lower. 

Q. Suppose it should turn out it was only six inches lower; would 
that change your idea of its value ? 

A. No, sir; not at all. 

Q. Would anything change your idea of its value there ? 

A. I cannot tell. 

Q. Suppose it was three feet lower than the ground at Grand 
Crossing ; would that change your idea of the value there? 

A. If it was three feet lower it would be worth less money. 


511 


o12 Q. Then if it was three feet higher would that change its 
value? 
A. Than at Grand Crossing ? 
Q. Yes. 


A. It would be more valuable. 

Q. Than you have put it? 

A. Yes, sir; I think so. 

Q. Suppose it was the same height as at Grand Crossing; would 
that change your value? | 

A. No, sir; not particularly. 

(). And vet you have estimated it on it being a foot lower. How 
high is Grand Crossing above city datum ? 

A. No, sir; not particularly. 

Q. Do you know how high it is above the general level of the 
lake? : 

A. It varies very much there. 

(J. The ground varies? 

A. Yes, sir; very much at some places near the crossing. West 
of the crossing the ground is quite low. At the crossing it is a 
little higher. As you go east it rises until it is all high and dry 
land, and the same as you go north. There isa little rise of the 
ground north; most of it from Grand Crossing north to 63d street 
is about the same level. 3 

Q. About how high is that above the average level of the 

lake? 
513 A. I should say the lowest point four and a half to five 
feet. 

@. Above the level of the lake? 

A. Yes, sir. 

Q. That is vour judgment of it? 

A. Yes, sir. 
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Q. How is the low lant as conparel with this lanl? How was 
it in 1870, immediately northeast ‘of this low land—was it higher or 
lower ? 

A. Higher. 

Q. Immediately north of 59th St. ? 

A. I am not familiar with that—with the ground 1 in that. vicinity. 

Q. Don’t you know what that locality is? 

A. It is low ground, but I am not acquainted with it; never was 
over it much, or very little. 

Q. You don’t know the condition of that in 1870? 

A. Not exactly. 

Q. Did you know them? 

A. Yessir; I knew them. 

Q. How did you come to know this rather than the property 
across the street ? 
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A. When they were cutting ditches there I used to go there quite | 
often to ascertain what action the ditches were m: aking upon | 

514 the land, how it was taking off the water. | 
Q. Did it take it off? 

A. When the ditches were opened and clean. | 
Q. At the mouth ? 7 
A. At the mouth. I came to know this from the fact in the prop- | 


erty around the cemetery we drained in that direction; hence I was 
watching it for that reason. In fair weather, or ordinarilly dry 
weather, when the ditches were kept open, we kept the water off the 
surface tolerably well. 

Q. Of what property are you speaking now ? 

A. This property—the park property. 

Q. Did not these ditches, along in 1870 and 1871, constantly fill 
up at the mouth? 

A. Yes, sir. 

Q. Do you remember a pier that was put out there at the 63d-St. 
ditch ? 

A. Yes, sir. 

Q. There was a pier at the outlet, was there not? 

A. Yes, sir. 

Q. Do you remember hoe far out in the lake that extended ? 

A. No, sir. 

Q. About the length of the pier, I mean. 
915 A. No, sir. 
(Q. Can't you give us some idea about it ? 

A. No;I ean’t. 

Q. 50 feet ? 

A. I should say 50 feet t, at least. 

Q. Did not the sand accumulate there and fill up the box at the 
outer end of the pier 

A. Yes, sir. 

Q. Did it constantly do so? 

A. Yes, sir. 

2 They had to hire men to dig out the dirt there ? 

. Yes, sir; that is my recollection ? 
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Q. Was that shore washing away much at that time ? 
A. I cannot state in regard to that. My recollection is it was 
washing away, more or less ? 

Q. If it was washing away, how was it it did not woul away from 
the end of the pier 50 feet out in the lake ? 

A. I don’t know. 

Q. As a matter of fact, did it not accumulate there until after the 
: government pier wa. run down south, on the south side, of the 
harbor ? i 
j A. Might a little, but I think not very much. 

516 Mr. Futter: You have said that in your judgment this 
property increased 100 per cent. What was it worth before 
_ the agitation in reference to the park commenced? 
Mr. THompson: That was back in 1867. 
The Court: He may answer the question. 
A. I should say it was worth not more than ‘half as much as the 
estimate I put upon it. 

Q. The question, without any park agitation at all, what was it 

worth? Before any agitation in respect to the park at all you 
_ state it increased 100 per cent. prior to that—prior. to the adoption 

of the park act, in anticipation of it. Now, my question is, What it 
: was worth prior to any agitation at all on that subject. Take for 
z= instance that on Stony Island avenue. 

A. I should not put that at more than $500 an acre, and the low 
ground certainly not over $100. I would regard that for the low 
land as a very high price indeed. 

Q. So you have given in your estimate of the value in August, 
1870, all that it gained by reason of the passage of the park act ? 
| A. Yes, sir. 

517 Q. And every other element? 
A. Yes, sir. 
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Adjourned to 2 o’clock p. m. 
) Dec. 9TH—2 p. m. 


BryAN PHILpPor was then called as a witness on behalf of defend- 
ant, and, having been duly sworn, was examined by Mr. FuLurr, 
and testified as follows: 


Q. How long have you resided in Cook county ? 

A. About seventeen years. 

Q. What has been your business? 

A. Real estate. 

_ Q. Have you had experience in buying and selling property on 

a the south side and in the villag- of Hyde park? 
7 A. I have. 
2 Q. Please state the result of your experience ? 

A. I have bought and sold on my own account a good many hun- 
dred thousand dollars’ worth of property, and perhaps millions, for 
other parties on the south side. 

Q. You say perhaps millions; is it millions? 

A. Yes, sir. 
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518 Q. During what periord ? 
A. From 1866 or ’7 up to the present time. 

Q. Do you know the piece of gro-nd in controversy in this suit 
known as the Phillips tract ? 

A. I do. 

Q. Have you bought and sold for yourself, or others, real estate 
in the vicinity of that tract during the vears you have mentioned ? 

A. Yes, sir. 
~Q. Did you have any transactions in 1869 and 1870 in real estate 
in that vicinity ? 

A. Yes, sir. 

Q. When you say that your business Is real estate, what does it 
include, Mr. Philpot, buying and selling as owner, or making valu- 
aticns? 

A. Oh, buying and selling, making valuations, trading one piece 
for another, evervthing that embraces a broker and dealer in real 
estate. 

Q. Have you ever been upon this tract ? 

A. A number of times, sir. 

(). When did you first go on it? 

. [ think it was in 1867. 

Q. Under what circumstances did you go upon it? 

A. I went down with my partner to look at a piece of 
519 property with a view of purchasing. 
Q. And you have been on it since, have you? 

A. A number of times. | 

Q. What, in your judgment, Mr. Philpot, was the fair cash 
value of the west 26 acres of the west 80; that is to say, of the 26 
acres on Stony Island Ave. on August 27th, 1870? 

A. I should say from $1,000 to $1,200 an acre. 

Q. What, in your judgment, Mr. Philpot, was the low ground 
worth between the 26 acres and the ridge on the east side of the 


west SO? 
A. I should think it Was worth a couple of hundred dollars an 


acre. 
Q. A couple of hundred dollars. 
A. About two hundred. 
Q. What, in your judgment, was the high land on the east side of 
that west 80 worth in August, 1870? 
A. Fronting on the lake? 
Q. No: the same 80—the west 26 acres. 
A. I should say about $800 an acre. 
Q. You are acquainted with the shore piece, are you ? 
A. Acquainted with what? 
Q. The shore piece—the 34 acres on the shore—in Aug., dined 
A. Yes, sir. 
What would you say the fair cash value of that was in 
1870 ? 
520 A. Embracing the low piece ? 
Q. Well, divide it as you please. The high and low ? 
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A. I should say the high land was worth from 6 to 7 hundred 
dollars, and the low land perhaps $200 an acre. 

Q. Do you remember the passage of the park act? 

A. Yes, sir. 

Q. Was that preceeded by an agitation upon the subject of the 

ark ? 
cs A. The agitation of the park act excited values down there. 

Q. Before it passed was there an advance in the value of lands— 
in the value of this land, for instance—by reason of the anticipa- 
tion of a park ? 

A. The anticipation of a park 

Q. Before the lines were fixed; before the lines of the park were 
fixed ? 

A. The agitation of a park increased the value of lands down in 
that vicinity. 

Q. In the valuation you have given us of the cash value of this 
land in August, 1870, have you included the advance caused by 
the anticipation of a park ? 

A. I have, sir. 

Q. And the general increase in value, have you ?. 
o2] A. Yes, sir. 

. Q. All the elements that go to made up the value of the 
land on that date ? 

A. I have considered them all, sir. 

Q. What was that land suitable for, Mr. Philpot, in August, 1870? 

A. Well, the better portions of it on Stony Island Ave. can be 
used for building: purposes, but the low land was not good for any- 
thing, in my judgment—that i is, the lowest swamp i 

Q. Leaving out, Mr. Philpot, the increase in value caused by the 
anticipation of the park, what, in your judgment, was that land 
worth on the 27th day of August, 1870? 


Counsel for the defendant objected to the question, which objec- 
tion was overruled by the court; to which ruling of the court coun- 
sel for defendant then and there excepted. 


A. Leaving out these elements ? 
Q. Yes; leaving out that element of advance caused by the antici- 
pation of a park. 
A. Leaving out the park agitation ; well, that is a pretty difficult 
question toanswer. If you take away from it the agitation of 
522 . the park I cannot tell what it is worth. 
Q. Well, put it in that way. — 
A. I would not value it at one-half the amount I vast it at if it 
was not for the agitation of the park and certain other things. 
By Mr. THompson : What else. 
A. The agitation of the park land. I will confine myself to the 
ark. . | 
r Mr. Futier: And after the agitation what would you say the 
low land would have been worth ? : 
A. Oh, I don’t suppose worth one hundred dollars an acre— 
that is, the swamp land, the low lands. 
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Q. How much would the Stony Island avenue — been worth ? 
Mr. THompson: Our exception runs to all this. 
' A. Five or six hundred dollars an acre. 


Cross-examination by Mr. DuNLEvy: 


Q. Mr. Philpot, this low land you put at $100 an acre or nothing? 


A. If there was any park attached to it I might qualify that by 
saying it was a matter of speculation. 

Q. Everything done was speculation those days, was it not ? 

A. Pretty much. 

Q. You put it at that because it was so low ? 

523 A. That’s the only particular reason. 

Q. How much lower or higher is the low land of this 20- 
acre tract ? 

A. On the boulevard ? 

Q. Running back; yes. How much lower or higher is that land 
than the land immediately at Grand Crossing ? 

A. Yes, sir. Oh, yes; I know where the "Grand Cro ssing is. I 
should not think there was much difference. Probably this land is 
a fuot or two lower than it is at Grand Crossing. The low land is 
perhaps about as high as it is at Grand Crossing. 

Q. What would be the average value of this land between 1870 
and 1880? How would the value of this land compare with the 
value of land at Grand Crossing ? 

A. Lam familiar with the land at [Grand] Crossing. There cir- 
cumstances under which sales [were] made at Grand Crossing at a 
higher price than made a- — sale of this land —; for they were 
making sale there for the purpose of building factories, and all that 
sort of thing, and draining that land, and making a show of bring- 

ing it into the market, and there were some sales made at 
524» a Crossing at very good prices. 

Q. Now don't this land here and these depots, being con- 
siderably nearer the city, give a better transportation to the city 
than at Grand Crossing? You know where this 63rd-[St.] depot is 
and you know where j7th-St. depot is ? 

A. Yes, sir. 

Q. 30 or forty trains a day passing this in 1870? 

A. I presume there were. 

Q. 30 or 40 passenger trains? 


Mr. FULLER: You mean local trains? 


A. A great many trains; I don’t know how many. 

Q. Was there not half- hour trains that run dow n here toa Y and 
turned back every half hour? 

A. There might have been, but I don’t recollect of there being 
half-hour trains then. 

Q. Do you recollect of there being hour trains in 1870? 

A. I don’t recollect how many. 

Q. I asked you about the difference in price caused by the differ- 
ence in elevation that you didn’t give then; you said it would be 
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worth — because of the railroad facilities now you answer 

525 that question, as to the railroad facilities, that they were as 
good as at Grand Crossing. 

Yes, sir. 

. And for about half the price you could come in? 

Well, it was cheaper. 

And at half the length of time ? 

. Well, there was some difference of time. 

_ Land you had observed and the same point in the city from 
this land that was at Grand Crossing ? 

A. Yes, sir; you came on the IIlinois Central or Mich. Central. 

Q. Are you ‘acquainted with the character of the land right north 
of this SO ‘acres—the low part of it; you say there is a slough in the 
center? Was there in 1870? 

A. Yes, sir, I was on it then. 

Q. Which way did the water run on that slough ? 

A. It did not seem to run any way. 

Q. Did it stand still? 

A. There was a ditch or two leading the water to the lake out of 
the slough. 

Q. The natural lay of the ground was such that the water run 
north — 1870? 

A. No, it run toward the lake. : 
526 Q. I want to know if you know where the water from that 
slough in the center went to, whether it came north into the 
lake or whether it came over the ridge and came into the lake, or 
whether it went south and got into the lake? 

A. Nothing but one house. 

Q. You are mistaken about that. 

A. I might possibly be mistaken. 

Q. You can’t swear which way the water run ? 

A. I cannot be positive; my impression would be, sir, some — it 
could not run east through that ridge; east of the ridge it ran into 
the lake. 

Q. Between the ridges of water I mean. 

A. I think that water ran south ; that is my impression. 

Q. How much higher was this land here and the low land across 
o%th street—the whole land north of 59th St. corresponding to this 
7” and the low land south of 59th in the 80? 

Not much difference. 
Q No material difference at all ? 
. No, sir. 

Q Are you acquainted with this land at the Park Hotel ? 

A. Yes, sIr. 

Q. Did you sell any land around the Park Hotel within 2 or 3 
blocks ? 

A. Yes, sir. 

Q. Do you know of any sales? 
027 A. Yes, sir. 
Q. Within two or three blocks of the Park Hotel ? 
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A. Yes, sir; Washington, Madison, Jetferson, and Adams Sts.; I 
am familiar with them. These strects, | suppose, run north and 
south. 

Q. Iam asking eas- -f the railroad. Do you know of any sales 
there ? 

A. Yes, sir. 

(). Near the Hvde Park Hotel ? 

A. Yes, sir. 

Q. Do you know of any sales between this park and the hotel in 
1870? 

A. I know of several. 

Q. Between 54th St. and the park. Do you know of any sales 
from there in 1870? 

A. I cannot call them to mind now, but I know there were a great 
many sales there; made some myself. 

You made sales between 54 St. and the park ? 
. I think so. 
Between the railroad and the lake? 
[ am not positive in 1870 or net, but I have made sales. 
Right there, between this parts that I have pointed out? 
I think so. 
Q. Between 69th and the park ? 
A. Somewhere there. 
Q. Do you know that tract belonged to the Illinois Central 
and was never sold but once? How did you sell it then ? 

A. Then Tam mistaken in the railroad land; but in that vicinity 
I made sales. 

Q. Where did you make sales east of the railroad and north of 
the [linois Central railroad up to the publie park here—this Hyde 
Park, right in that block?) Did you make any sales there in 1870? 

A. North of the Park Hotel ? 

Mr. THompson: East of the railroad tract ? 

A. ! don’t recollect. 

Mr. DuxtEvy: Did you make any sales immediately west in this 
S0-acre tract and east of this tract in 1870? 

“A. Yes, sir—well, in 1870? 

Q. Yes. | 

AA. have a large list of property for sale right in the tract. 

(). Tam not asking you whether you had any sales; I am asking 
you f you made any sales between the railroad and the park ? 

A, No, sir; I did not. 

Q. You did not make any ? 
529 A. Not a sale; I couldn't. They asked too much for it. 
Q. You tried to sell it for what thev asked for it? 

A. Yes, sir. 

Q. Now, did you make any sales over there within a quarter of a 
mile of the SO acres within that distance ? 

A. I helped to make sales of some property that belonged to other 
persons. 

@. Was it within that limit ? 

A. No; it was a little south. 
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A. And running from the north line to the south line of the 
tract ? 

Q. Yes. | 

A. If I do not err in my judgment, it would be about $15 per 
foot on Stony Island Ave. running through. 

Q. That is selling them as lots, is it? : 

A. That is reducing the valuation that I have : already given to 
front feet, as near as I am able to do. 

q. I will ask you what you would sell as lots ? 

A. What size of lots ? 
o94 The Court: He says $15 per front foot. 
Witness: That would be $750 a lot. 

Mr.. THompson: I do not ask you by the lot; by the foot is satis- 
factory to me; but I am speaking of selling. 

A. If my computation is correct 

Q. I am not asking vou what they would have retailed out in lots; 
I am not asking you to reduce your valuation and divide it by the 
number of feet, and then get at it that way; I am asking you to tell 
me what they would have retailed for in lots? 

A. 50 foot lots, and 15 times 50 would be $750. 

The Court: You can ask him the other question now; I think he 
has answered your question. 

Q. What would they have been worth to retail single lots—sold 
as single lots—what could they have been sold for? I do not mean 


selling them out in a lump, I mean retailing them. What could 
have been realized for them ? 

Mr. GREEN: We object to that and save the question. 

The Court: Do vou mean thev could all have been sold at that 
time? 


| Witness: My answer does not imply that. I have given 
995 the valuation of property by acres. 

TheCourt: Do you think these lots could have been sold 
during the year 1870, at the prices you have stated, to persons who 
were able to buy them and who expected to pay for them ? 

A. I should think they, perhaps, might have been sold out—pos- 
sibly retailed out—they might have been retailed in 50-foot lots at 
a somewhat higher rate than $1,200 per acre possibly, if a person 
were found who wanted a 50-foot lot by 500 feet deep. 


The Court: That is the question exactly, whether persons of that 
kind could have been found. Was there such a demand for that 
property at that time as would have enabled the owner of them to 
sell them at that rate? 

A. I will say that the suggested mode of subdiving a lot 50 feet 
wide by 500 feet deep, or something like that, and having a conve- 
nient and pleasant frontage | 

The Court: Leave that all out. Do you know the situation? He 
asks you a simple question. What were these lots 50 feet front and 

and running back 56v feet fairly worth in cash in 1870 ¢ 
596 Mr. GREEN: Your honor, you had asked him a question as 
to whether purchasers had been found, and I think he was 
going to answer that question. 
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Witness: I was going to say that the size and shape of the lot 
described in the question is not one that would sell advantageously. 
A lot 50 feet by 5U0 feet is good, so far as the frontage is concerned ; 
but when you go back into the slough it would add not a great deal 
to the total valuation; that is, for the purposes of a dwelling house 
and immediate surroundings. For that purpose a lot 250 feet deep 
would be as good as 500. 

The Court: Taking all these things into consideration, I under- 
stand that Mr. Thompson wants your judgment about the value of 
the lots at fat time. 

Mr. ‘Tirompson : [ mean as lots, not by blocks. 

Mr. GREEN: We save an exception. 

A. They might possibly be sold in single lots at a somewhat 
larger price than I have named; but I think the demand for them 

as dwelling houses would be comparatively small. 
O97 (Q. Taking the subdivision, then, of lots 50 feet front, on 
Stony Island avenue, by 150 feet deep, the ordinary depth of 
a lot, what would they have been retailed for, or could they have 
been retailed for in 1870? Could they have been sold at the price 
you have named ? 

A. They might have been sold, [ think, for a higher proportion- 
ate sum than the lots you described. 

(. Give us vour idea of what you think they could have been 
sold for per front foot in 1870, retailing them out—fronting on Stony 
Island Ave. 

A. It is very difficult for me to answer that question, because | 
have so little information as to any demand for building lots on that 
fronting on Stony Island avenue at that time. [do net remember 
whether there are any house- there or not. 

Q. Cannot you answer the question ? 

THE Court: Put an estiraate in one way or the other, if you have 
any judgment about those lots. 

A. I think a lot 50 by 150 might perhaps have sold there, pre- 

suming it to be on the ridge, at S800 or $400, if any one—I 

S will not qualify it. [Twas going to say if any one wanted to 

buy it it might have been sold for $500 or $400. 

The Court: Do you mean to say vou think they were worth that? 

A. Well, if it comes to a question of market value, and I under- 
stand your honor to rule that is the question. 

The Court: Yes. 

A. Ido not. think they would have sold for that. They migit 
have been sold for $500—that is, the market value might have been 
$3500. 

Mr. Tuompson: I am speaking of 50-foot not 45-foot lots. You 
make it now§$6 per front foot; is that your judgment, Mr. Peabodv ‘ 

A. Let me figure a little. 

Q. You had in your mind, I guess, a 25-foot lot ? 

Mr. Thompson: Your decision, vour honor, seems to me to limit 
us to the intrinsic value. 
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The Court: If a man is willing to pay a price for speculative or 
any other purpose you are entitled to it, it does not matter for what 
purpose he bought it, Mr. Thompson. 


Q. Have you made up your mind as to whether $6 per front foot 
was your estimate ? 
A. I will adhere to that as may estimate. 
599 Q. Did I understand you to say you gave this property in 
your valuation which you have made here all the surround- 
ing benefits, the same as the other property here ? 

A. So far'as I know or appreciate them or understand them. 

Q. That is, you have given them the benefit of the park. Your 
valuation would be precisely the same of property on the other side 
of the street, wouldn’t it? 

A. As to the land? 

Q. Right opposite. 

A. As to this 40-acre tract? 

Q. No; this 80-acre tract lving on Stony Island Ave.; you know 
of no difference between that and the 80 acres lying right across the 
street from it? 

A. No material difference, supposing the topographical difference 
is the same. 
~Q. That is what IT mean on the supposition. 

A. Supposing the distance was the same, and the topography the 
same? 

Q. Stony Island Ave. would be the road to darn station ; you re- 
member how it lies there ? 

A. Y CS. 
600 Q. And the valuation is the same valuation you would 
have given for the land on the same day lying east, it being 
of the same character? : 

A. Yes; I don’t think I should make any material difference as 
to this 40 acres. 

Q. Now, what in your judgment was the difference in value at 
that time between this 80 acres and the land lying immediately 
north of the park, for instance ? 


Mr. Storrs: | object. 

Mr. THompson : Well, I will ask you this question: What in your 
judgment was the difference between the land lying immediately 
east of this across Stony Island avenueof the same general character 
and this land here (indicating); what is the difference in 1870 be- 
tween these 2 pieces. 

The Court: The land in controversy and what? 

Mr. THompson: I mean the land opposite the land in controversy, 
and this Gndicating). 

Mr. Srorrs: That is objected to. 

Mr. GREEN: Such a question as that does not go into the 
601 record properly; he says, “ Between the land opposite and 
this.” | 

The Court: How would that tend to show the value of the land ? 


v8—1142 


sias Re he 
> ies 


va eS See es 


298 SUSIE M. KERR ET AL. VS. 


I understand you are asking him now to makea comparative estimate 
of the land outside of the park land. 

Mr. Srorrs: Yes, sir. 

The Courr: Would that go to make the witness show the value 
of the land ? 

Mr. THompson (to witness): [ do not ask you to name any amount, 
but IT ask you what in your judgment was the difference in value be- 
tween the property lying immediately west of Stony Island <Ave., 
and immediately west of Stony Island Ave. and opposite this prop- 
erty and the property lying immediately north of the park. 

Mr. Srorrs: That is objec ted toas not proper form to put the ques- 
LION. 

The Court: Ask him which was the more valuable. 


Mr. THompson: Which was the more valuable in 1870 ? 
A. Ido not know the topographical character of the 2 pieces at 
all. 
Mr. THompson: T!s piece being lower than that ? 
G02 Mr. FULLER: I object to it. 
Mr. THompson: The court says he can answer. 
The Court: You can save your exception. 
Mr. THompson: Add to my question the fact that this piece here 
(indicating) is two-thirds,and lower even than the land in question. 
A. And how about the other piece ? 
(). The other piece being a little higher, if anvthing, than the 
land in question, but not materially so. 
Mr. Srorrs: That is as to the value of Aug. 27th, 1870. If thev 
are both outside I certainly object to it. | : 
The Courr: He may answer, and you save an exception. 
A. I will say to the court and jury [ have never examined either 
of those tracts, so far as [ am aware of, in reference to ascertaining 
their value, and [cannot make an estimate satisfactory to my own 


judgement of the comparative valuation of the 2 tracts. 


The Count: You cannot answer the question—is that what you 
mean’? If vou cannot, say so x 

A. I choose to give my reason why I cannot. [| have made no 
examination of the property. 

Mr. THompson: Never mind. Have vou made an examination of 

this property ? 
603 A. I have not made an examination of it—of either piece. 
(). Did you ever make an examination of that piece lving 
west of Stony Island Ave. and = of the Midway Plaisance ? 

Mr. Storrs: 1 object to that, as having nothing to do with this 
case. 

The Court: He has a right to say how far he is acquainted with 
the property in that neighborhood. He has given an estimate, and 
they sav be is not acquainted with values down there. 

Wirness: From this map | do not identify the tract as one I have 
examined. 

Mr. Thompson: What, in your Judgment, was the difference in 
values there between August, 1870,and May, 1872,in that location ? 
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Mr. GREEN: Where—inside or outside the park ? | 

Q. Answer either inside or outside. He says he makes no differ- 
ence in regard to values. He has given you the value of outside 
property. ; 3 

Mr. Storrs: But the question of values in 1872 is an improper 
question before the jury. 

Mr. Tuompson: I will ask you what, in your opinion, was the dif- 
ference in value between Aug. 27th and May or April, 1872, in that 
locality, right in that neighborhood ? 

Mr. GREEN: That is objected to. 

The Court: That is equivalent to asking him whether the price 

rose or fell. 
604 Mr. Futter: The proper question is as to whether there 
was a rise in the market, but he goes further; he asks what 
is the difference, which, of course, involves a valuation. 

Mr. Storrs: It isa constant attempt to evade your honor’s rule. 

Mr. Futter: It is an attempt to establish a fact from which the 
jury can draw an inference, but the real question is to say, Has the 
market risen ? 

The Court: I think he has a right to let the jury see to what 
extent he was familiar with the property down there—with the 
value of the propertv—but, of course, ought not in this way indirectly 
to make a comparison of the property in question. 

Mr. Tuoompson: I am not doing that. This man has testified that 
there was no difference in 1870 between the value which he set upon 
this particular property in question and the property lying outside the 
park immediately across Stony Island Ave., provided its topograph- 
ical character was the same. | 


(). Did it adv ance? 
Mr. Storrs: From 1870 to 1872 ? 
Mr. THompson ; Did it advance any ? 
A. My recollection is there was a general advance in prices, in- 
cluding that district of territory. 
(). Now, then, how much did it advance in that particular 
605 neighborhood between those times ? 
A. Ido not think I could say that with any accuracy. 

(). Did — advance 20 per cent. between those times ? 

Mr. GREEN: That w= object to. 

A. I could not give you the amount of advance. The tendency 
was to advance. | 

Mr. THompson: Give us. some idea of your opinion. Did it ad- 
vance a million per cent. ? 

A. Ishould venture to guess not. 

(). [id it advance more than one per cent. ? 

A. I should judge it may have done so. 

Q. Give us somewhere about your idea; you have an idea? 

A. I have not any idea—a definite idea. 

Q. I do not ask you for a definite idea. 

A. I could not give an indefinite idea—a worthless idea—I have 
no definite idea of the rate of the advance. 
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Q. Then you have no idea at all? 
A. I have said the facts and you can draw the inference your- 
self. 
: Q. Let me have the facts. 
A. I have stated the facts, and they are that in my judgment and 
in the matter of history of real estate in that neighborhood there 
| | was an advance. 
(). Of what per cent. ? 
| 
A. I could not tell you. 


(). Can you get anywhere near it? 
A. I do not think I could. 


Mr. Srorrs: That ends the worsted. 


606 Mr. THompson: Do you know if there was any advance 
from February, 1869, to August, 1870, in that neighborhood? 


Objected to; overruled; to which ruling of the court the plain- 
tiff-. by as counsel, then an there excepted. 


A. I should think there was. 

(). You should think there wa:: to what extent ? 

A. I cannot give you the extent. I should think it was a rising 
market from 1871 to 1872, and maybe later. 

The Court: I think in eross-examination, Inasmuch as he has 
given his judgment, you have the right to ask him whether he has 
Included the general advance of property. | 

Mr. Storrs: He has said that he did on direct examination. 

The Court: Then they have a right to cross-examine on that 
point. eg are right, then; [ will withdraw what I said. Go on. 


(). Did property, In vour Judgment, in this neighborhood, at any 
timse within 2 years of the time you have given your valuation for, 
and examination by you for the purpose of determining values— 
did the property, T mean, have an examination by you for the pur- 
pose of determining values’ 

A. The property in this vicinity ? (Indicating,) 

Q. Yes, sir; in this vicinity. (Indicating.) 
607 A. There was a property a mile west—about a mite west 
of this Stony Island Ave., and about ona parallel with the 
land in quesuon—which IT had occasion to examine the value of 
about 1870. 

Q. Did vou have oceasion, in 1872 for instance, to make an ex- 
amination as ta the value of the property lving immediately west 
of Stony Island Ave., and south of 58th St., between 58th and 
oth ? 

A. Ido not think I can speak from recollection, unless you can 
give me some clue to the ownership at that time; something by 
which I can identify it. I cannot identify it from this map. 

Q. For a man by the name of Enigh, did you examine it? 

A. I never saw his tract to examine it, that I know of, until re- 


cently. 
Q. Did you put any estimate on that ? 


er 


ee 


THE SOUTH PARK COMMISSIONERS. 301 


Mr. Storrs: When? 
Mr. THuHompson: In 1872. 


Objected to. 


Mr. THuomprson : I desire to say that in April, 1872, there was a 
loan made on the piece of property lying immediately fronting on 
Stony Island avenue, the south line of which was 59th St., which is 

the north line [of ] our property, and that this witness was the 

608 trustee named in the deed to secure the loan, and desire to 

show what that loan was, for the purpose of discrediting his 
raluation which he has now given. 

The Court: I will sustain the objection. 

Mr. TuHompson: I save an exception. 


(. As I understand you, you are not quite able to give the values 
of this property because you have not examined it ; ‘Is that correct? 

A. You have asked me of the comparative values of a piece 
north of the South Park, and of a piece west of the South Park, 
which, so far as I recollect, I have never examined. 

Q. I will ask you when you examined the property in question 
in this suit first? 

A. The first time I examined it, in the proper sense of the word, 
was about one year ago, at the time of the former trial of this case. 

Q. For the purpose of testifying in that case? 

A. For the purpose of forfing my opinion. 

Q. When was the second time ? | 

A. Prior to that time, when I made a special examination of this 
property. Iexamined property 2 or 3 years ago directly south of it, 
and a portion of it having the same general confirmation as this has. 

Q. Then you did not examine any of this down there prior to 3 

vears ago—tIs that correct? 
609 A. I had made no examination of it. I had seen it, but I 
made no examination of it pricr to three years ago. 

Q. Do vou know of‘any sales in 1870 within a half mile of this 
property, either inside of the park or outside of the park. 

A. I don’t reeall any sale that [ knew of as eceurring within that 
year within a half mile of the park. 

Q. In putting the value upon this lake shore piece you say you 
valued it from an examination which you made and as you found 
it last vear; 1s that correct? 

ALT wee it—yes, from general appearances as [| founy it as it 
stood. 

(. As you found it last year? 

A. As I found it. 

Q. What was the condition of real estate > market 1 in 1870 in refer- 
ence to speculation ? 

A. There was considerable activity in 1i1n reference to specula- 
tion. , 

Q. Wasn't it very active at that time? 

A. Yes; generally it was very active, more so at some times than 
at others, but generally it was very active. . 
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Q. Wasn’t it particularly so in Hyde Park? 
A. Yes, there was great activity in Hyde Park. 


Dennis E. Morrenouse was then called as a witness on behalf of 
the defendant, &, being first duly sworn, testified as follows : 


Direct examination: by Mr. FULLER: 


(). What is your name ? 
A. Den-is KE. Morehouse. 
610 | Q. How long have you resided in Cook county ? 
A. Since 1857. 

(. ra hat has been your occupation ? 

A. Civil engineer. 

4 In the employ of— 

The [linois Central I. R. Co. 

a All that time? 

. Yes, sir. 

Q Do you know the leng ‘th of the north pier—that is, the pier 
north of the river from the east shore line of 1855? If so, please 
give it. 

A. It is about 3,700 feet. 

Q. What was the length of the north pier in 1870? The summer 
of 1870? 

A. 600 feet less than it is at the present time. 

(Q). About 5,100 feet, then ? 

A. Yes, sir. 

Q. What has been the accretion near the north pier since 1869 ? 

A. It has been very slight, sir. 

(). During your expericnee with the Ill Central R. R. have vou 
noticed the effect of Lake Michigan upon the south shore of the lake? 

A. I have. 

(). Where do you reside ? 

A. At Kenwood, in Hyde Park. 

(). How long have you resided in the village of Hyde Park ? 

A. 6 vears, I think. 

Q. For how long a period of time have you had experience as to 
the operations of Lake Michigan upon the south shore? 

A. Since 1857. 
G11 Q. Where did you reside after 1857 ? 

A. Tresided in Chie: ago,on Michigan and Prairie Ave.,south 
of 26th St. 

(). Did you reside at Hyde Park at any other time? 

A. Not until within about 6 vears ago. 

Q. But your experience about the shore has been derived from 
your connection with the railroad — 


A. Yes, sir. 


(). When did the wash or erosure of the south shore commence? 
A. I should say it had begun when [ came here in.1857. 


(). Did it go on? 
A. Yes, sir. There has been a steady erosure of the shore until 


about 8 years, I should say. 
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Q. Until within about eight years? 

A. Yes, sir, and at some points that action is still goingon. I refer 
in spe aking of the shore thus far to the shore between the Chicago 
river and o3rd St. at Hyde Park. The [liinois Central leaves the 
lake shore at about 50th St. ., and the lake shore north of 50th St. is 
the shore that I am specially familiar with and to which I refer. 

Q. According to your best recollection, when was the parallel 
breakwater of the Government south of the Chicago river com- 

menced ? 
612 A. It was commenced either in 1869 or 1870. 
-Q. If in 1870, in the spring ? 

A. Yes, sir; it must have been commenced in the spring. 

Q. That is the parallel breakwater ? 

A. Yes, sir. 

_Cross-examination by Mr. THompson: 

Q. I understand that you have not taken any notice of any action 
of the shore south of 50th St.? 

A. Yes, sir; I have taken notice of the action of it south of 50th 
St. : 
Q. When did it commence to cut it south of 50th St. ? 

A. J do not know that I could name the time now. 

Q. Had it been cutting it down south of 50th St. from 1857 down 
to 8 vears ago? 

A. I could not say with regard to 1857. Previous to eight years 
ago, I know there was an erosure action south of 50th St. 

Q. What time did that commence ? 

A. I could not say; I am not conversant with the shore line 
enough to fix that time. 

Q. You do not know when it did commence ? 

A. No, sir. 

(). Prior to the time that it did commence had it accumulated 
there or not, south of 50th St., a great deal of accumulation ? 

A. What portion of the lake do you refer to—how far south ? 
6135 (). South of the Hyde Park Hotel; commence at 54th St. 
and go south. 

A. No, sir; from 50th St. to the Hyde Park Hotel the shore has 
been washitg away ever since 1857 or 1858, I should say. 

(J. Do you know where the Hyde Park lock-up used to be ? 

A. I do not by that name. | 

Q. What? 

“A. I think not. 

. Don’t you know it was right there on that shore? 

A. The Hyde Park lock-up ? 

Q. Yes; the jail. 

A. I do not remember the structure. 

Q. Do you remember when the 51st-St. sewer was put in? 

A. I could not tell the year. 

Q. Do you remember the fact ? 

A. I remember that a sewer had been constructed at 51st St.; at 
the time I knew of it, but I could not teli what year. 
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Q. You saw it going in ? 


e A. Yes, sir. 
a Q. Now, at the time that went in was not the shore making right 
qo for the park south of that sewer ? 
if A. I do not remember in regard to that. 

(). You do not remember in regard to that ? 

A. No, sIr. 

Q. T hen you don’t remember when the wash did commence ? 

A. I know that shortly after I came here the park north of | 


614 ~~ hotel began to wash away previous to 1860. 
(). Do you know what action was had upon the property 


ia call , 
south of 59th St. ? 
A. I know there has been a washing away of that shore, but when ’ 


| it began Iam unable to say. | 
Redirect examination by Mr. Futter: ‘ 
Q. Was not there a protection put in there at that park near the ¢ 
hotel ? - 
| A. Yes, sit 
! (). Now, so far as your ex»erience as an engineer for the railroad ! 
| Co. is concerned, it Was continued to this side of 50th St.; yet you ob- 
served the shore below to some extent, didn’t vou? 
| A. To some extent. 
| (). How far below ? 
A. LT have observed the shore as far south as the point where the 
canal enters the lake, at 59th St. 
(). And vour recollection is, the shore washed away as far south 
| as the Hyde Park hotel ; ial is your recollection between that and 
ooth St. 7 
A. Phere has been a large amount of land washed away there. 
| Q. When did you first observe that ? 
A. | could not name the year; it was a good many years ago. 
Gen. CHARLES FirziMMoNs was then recalled on behalf of the de- 
fendants, & testified as follows: 
GLO Direct examination by Mr. Futter: 
(). Have vou visited the land north of the lake? 
4 A. I did, sir. 
(). When did you do that? 
A. On Sunday last. 
@. With Mr. Foster ? 
| A. Yes, sir. 


(). A mile north of Lincoln Park ? 
A. Yes. sir: we examined the shore line and found some 17 or 18 
fresh constructed jetties there. 
(). Had there been any accretions there ? 
Some slight accretion in and amongst and around the jet- 


ties: fresh sand, evidently, had lodged there, and also had lodged 
continuously for 400 or 500 feet north of those jetties as well. 


= 
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Q. Was that lodgement of the sand there occasioned by the exist- 
ence of the jetties ? 

A. I do not think it was; my opinion was that it was caused mainly 
by an outer breakwater—an old breakwater, which exists parallel to 
the shore line and masks these jetties from the lake. It continues 
from a point south of them to a point north of the jetties about 200 
feet. It is the old breakwater, the top of which is very much rotten 
and decayed, and there is an indication by the waves that it has a 

substructure, which effects the shore. I think that a special 
616 lodgement of sand among those jetties is mainly from that 
break water. 

Q. Any other cause ? 

A. The movement of sand on the shore there. The recent move- 
ment is formed, in my opinion, by the operations of building a break- 
water in front of the marine hospital, about 2,000 feet further north. 
It has been a disturbing cause, and shows it there. It must be the 

“use of the formation of the sand in a lake storm. 

Q. Why do you not attribute the accretion to the jetties ? 

A. They could not have any serious effect on sand. They are 
simply little piers running out. Their tendency, in my opinion, is 
to make the water deeper i in front of them. They are no protection 
to the sand around there now. In the direction of the lake, in the 
event of a storm, the sand would be washed away as readily as if 
they did not exist. T hey offer no protection to sand remaining 
there; therefore thev can have no effect on the sand remaining 
there. < 

Mr. GREEN: What was the consistency of it? 

A. Fine sand. 

Q. Damp? 

A. The water was very log,Sunday, and I saw the highest point 
of the sand was two feet om inches above the water, and it was 
moist. 

Mr. FuLier: How: far is the marine hospital from this 
617 place you — of; is it north or south ? 
A. About 2,000 feet north. 

Q. Where did this sand come from ? 

A. It came from the north. 

Q. And was there any washing away above this, near the marine 
hospital ? 

x Yes; immediately at the end of either breakwater; there is a 
portion washing away of the shore line. 

Q. At the end? 

A. South of the marine hospital and north of this point. 

Q. B- what extent? 

A. To an extent in area about the same as that formed around 
these jetties. ‘ 


Cross-examination by Mr. THOMPson : 


Q. Did you ever examine that place before ? 
A. I have been frequently along that shore during the last 16 
years. 
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Q. Did you ever examine it since the jetties were put there until 
last Sunday ? 
A. No, sir; I did not. 
Q. Did you examine it immediately before the jetties were put 
there? 
A. No. 
Q. Do you know how much has accumulated since the Jetues 
were put there? 
A. The land has 
(). Answer my question; do you know how much has accumu- 
lated since the jetties were put there? 
61S A. I assume there was no land there when the jetties were 
put there? 
(). How long are they running out into the lake? 
A. They are about 50 feet long. 
(). And the land is 
A. Maybe up-flushed with the end of the jetties. 
(J. Up-flush with the er! of the jetties ? 
A. Yes, sir. 
(). How much front is occupied by those 16 jetties ? 
A. 600 feet, 
(). How far does the land accumulation extend north of it? 
It is on the same line—on a straight line tor at least 1,000 ft. 
north—400 feet further north. Then there is a projection still fur- 
ther north, where there are no jetties or anything else. 
(Q). Was there any accumulation south of the south jetties ? 
A. No; south of the south jetties ? 
(Q. Yes; south of the south jetties ? 
A. There is a high fence or pier, and it is immediately on the 
street ; there is a street. 
Q. Is there any accumulation right there? 
A. It looks as if the sand had been dug out there. 
(). Is there any accumulation there ? 
A. No, sir? 


A. G. CLARK was then called as a witness on behalf of de- 
619  fendant, [and], being first duly sworn, testified as follows: 


Direct examination by Mr. GREEN: 


> 


(). What is your name‘ 
A. Allen G,. Clark. 

(. Where do you reside ? 

A. Near 8..Chicago. 

Q. In what town ? 

A. Hyde Park. 

Q. How long have vou lived in Hyde Park ? 
A. Something over 20 vears. 

(). You resided there, then, from about 1867 ? 
A. I think it was. 

Q. Continuously ? 

A. Yes, sir. | 


Y 
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Q. Have you ever had any dealings in land since you have been 
in Hyde Park? 

A. Yes, sir. 

Q. What was your business from 1863, say, to 1870? 

A. I have been dealing in real estate most of the time since I 
have been in Hyde Park, commencing about 1865. 

Q. How long dealing ir? real estate ? 

A. Since 1866. 

Q. As a broker ? 

A. Yes, sir; buying and selling for myself and others. 

Q. You were buying and selling for others ? 

A. Yes, sir. 

Q. Have you bought and sold for yourself during that period ? 

A. Yes, sir. 

Q. Whereabouts in Hyde Park were you specially dealing, say, 
from 1867 to 1870? 

A. Most of my transactions were in the neighborhood of 
620 Woodlawn station. 
Q. That is in the neighborhood of 

A. 63rd St. 

Q. 63rd St. and the [llinois Central track ? 

A. Yes, sir. 

(Q. Just state some of the properties that you were connected with 
during those years, referring to this map that you see hung up here 
of the S. E. quarter of section 14 and the N. E. quarter of section 
25. 

A. I bought for myself and others the west one-half of Bowen’s 
subdivision. . 

Q. What is now Wait and Bowen’ s subdivision ? 

A. Yes, sir. 

Q. And what other properties have you had to do with here? 

A. The 40 acres next north of that I sold at one time. 

ry Just north of 63rd St. ? 

. Yes, sir. 

>. W here did you live at that. time? 

A. I lived just south of 63rd on Woodlawn Ave.; Woodlawn Ave. 
is the west street. | 

Q. South of 63rd on Woodlawn Ave ? 

A. Yes, sir. 

Q. In 1870 were there many improvements around there at that 
time? 

A. There were some; yes, sir. 

Q. Of what character? 

A. Some dwelling-houses west, a station, a school-house, ete. 

Q. Take across the tract, on the west side of the tract: what were 

the nature of the improvements in 1870 ? ! 
621 A. I should think there were about 5 or 4 houses there. 
Q. Are you acquainted with what is called the Phillips 


- 


tract ? 
A. Yes, sir. 
Q. Have vou ever been on it? 
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, A. A great many times. 

) Q. Were you ever on it prior to 1870? 
j A. Yes, sir. 

Q. About how many times? 

A. Very often. I used to drive that way very frequently. 

Q. It was quite near your own residence, wasn’t it? 

A. Yes, sir. 

Q. Were you acquainted with the values of property in that vi- 
cinity in 1870? 

A. Yes, sir. 

Q. Do you remember about the time the park act was passed ? 

A. I do. | 

Q. Do you remember the agitation that preceded the passage of 
the act? 

A. Yes, sir; very well. 

Q. What, in your opinion, was the fair cash market value on the 
27th of agen, 1870, of the west 80 of the Phillips tract, now in con- 
troversy ? 

A. Do you mean take it os an average ? 

The Court: Yes. 

A. About $750 an acre. 

Mr. Green: You av erage the high and low land together ? 

A. Yes,sir. 

Q. $750 an acre? 
A. Yes, sir. | 
: Q. Do you remember the shore piece in ’80 ” 
A. Yes, sir. 
Q. Now, skipping the middle 80—that is, the 80 next east—the 80 

you have testified about ? 

A. Yes, sir. 
622 Q. The shore piece; what was your opinion of the fair 
cash market value of the shore piece on the 27th of August, 

1870? 

A. About $400 an acre, I should say. 

Q. Was there any change in the value of that property from 
1867, say, up to 1870? 

Yes, sir; it advanced. 

(). What was the cause of the advance ? 

A. The general agitation of the park scheme had mueh to do 
with it. 

Q. In giving vour valuation as of the 27th of August, 1870, have 
you taken into consideration the agitation of the park scheme and 
other causes ? 

A. I did, sir: 

Q. Whi: at were the other causes that you say had a tendeney ? 

There was a general rise in values in that town an-a general 
rine 

Q. Do you give the land the benefit of that? 

A. Of everything; yes, sir. 

Q. In the estimate that vou have given ? 

A. Yes; I do. 


: 
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Cross-examination by Mr. THoMPsON: 


Q. In making that estimate which you have given I understand 
you to say that you have included in it what you think the land 
appreciated by the general agitation for park purposes? 

A. Yes, sir. | 

Q. And also the general rise that property took from 1868 to 1870 ? 

A. Yes, sir. 

Q. It did rise very rapidly, didn’t it, through that time ? 
623 A. The rise was about 1869. 
Q. Prior to the passage of the act? 

A. Immediately after the passage of the act. 

Q. And have you given this,property the benefit of that? 

A. I think I have; yes, sir. 

@. And then it continued to rise until August, 1870? 

A. I do not think it rose very much the next year. I think it 
got its value immediately after the park was located there. I do 
not think it took on a much greater value after that. 

QQ. You think it remained at about one thing ? 

A. It had some rise after that in the immediate vicinity. 

Q. The land in the immediate vicinity did go on rising, didn’t it? 

A. Not very much. 

Q. But what rise it did get was from general advance in values 
in property rather than from the effect of the park? 

A. It got the effect of the park at once My recollection is the 
best sale there was in 1870. 

Q. Did property sell as high in 1870 as at any other time? 

A. I think so. 7 

Q. Now, the advance the park gave the property, you think, it all 
took place immediately after the passage of the act, or shortly be- 


fore? 
624 A. I would not say all, but I will say it accumulated very 
soon. 


Q. I don’t mean the improvement of the park; I am speaking of 
its location—so far as the location of the park is concerned. The 
property took its advance during the discussion of the park scheme 
and the passage of the park act. It had acquired then about as much 
advance as it took by the location of the park? 

A. Yes, sir; its best value. : 

(. And the little advance that occurred from that time up to 
1870 was by reason of the general appreciation in preperty ? 

A. Substantially that. | 

Q. That is your theory ? 

A. I think so. 

Q. Now, Mr. Clark, have you given us, in. this valuation which 
you have put upon this west 80 acres—have you given the advan- 
tages of the park? 

A. I have, sir. 

Q. Precisely as you remember it ? 

Mr. GREE: He did not:‘say the location of the park; you are put- 
ting words into his mouth that he didn’t say. 
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Mr. Tuompson: You had some dealings immediately in that 
vicinity, didn’t you? 

A. Yes, sir. 

Q. I wish you would look at this map (indicating ;) this is the 
property in question ? 

A. Yes, sir. 

Q. T his is Wait and Bowen’s subdivision ? (Indicating.) 


A. Yes, sir. 

Q. You had some dealings in 1870 right in that subdi- 
vision, didn’t you? 

A. Yes, sir. 

(. You sold some lots there ? 

A. Yes, sir. 

Q. Did your wife sell a lot there * 

A. Very likely. 

(). Ange R. Clark—is that vour wife’s name ? 

A, Yes, sIr. | 

Q. Did you sell that for her? (Indieating.) 

A. I did. 

(Q. Now, as between this property lying along here on Stony Island 
Ave. and that (indicating), is there any material difference in the 
height of the property, taking Stony Island Ave. front and Wait & 
Bowen’s subdivision ? 

A. Not very much. You take the best land in the 80 

Q. I mean the land lying on Stony Island Ave. and this (indi- 


cating) is the same, isn’t it ? 
Yes, sir. : 

Q. You made the sale for your wife on the 3lst day of May, 1870, 
didn’t you ? 

A. What Is the property % 

(). Lots 12 & 13, in b’k 1, in Wait & Bowen’s subdivision. 

A. It is an inside lot; who did I sell it to? 

Q. Martha M. P. Bartlett. Did you sell that property ? 

A. Yes,sir This property you are talking about now is not like 
the property in the park; it is differently situated. 

The Court: What kind of a sale was it? 

A. Aregular sale, for cash and on time, I suppose. 

Mr. Tuompson: I will ask the question, and let the court 

626 rule onit. What did you sell those 2 lots for? 


G25 


~) 


The Court: Describe their location. 

A. He says the property he is asking me about—the park—is 
some distance away from the station with no improvements about 
it whatever—no house near it whatever—except some tumble-down 
house that stood in the park. But this property that I talk about 
now stood near the station, and a good school-house. 


The Court: In 1870” 

A, Yes, sIr 

(). There was no house on Wait & Bowen’s subdivision in 1870 ? 
A. No, sir; Just west of it. 

Q. Was there one there in 1870 ? 
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A. No; but just west of it there were several, and a school-house. 

Q. Ave they any nearer this Wait & Bowen’s subdivision than 
they are near this lot that you have testified to ? 

A. Yes, sir; they are. 

Q. Will you look and see where this piece of property that you 
have been giving your opinion about is ? 

A. Yes,sir. 

Mr. GREEN: 63rd St., isn’t it? 

A. Yes, sir. | 

Mr. THompson: Where are those improvements? 

A There are none on the west side of the tract. 

Q. Were not there improvements on Robertson’s subdivis- 

ion ? 
627 A. Not very much. 
Q. Are all those the improvements you have in your 
mind ? 

A. They were. There was about 3 houses there. 

(. Whereabouts was the nearest house to this block, how many 
blocks away ? 

A. There was one ten blocks west. 

Q. Of Woodlawn Ave. ? 

A. No; right at Woodlawn Ave. 

Q. On the west side of Woodlawn Ave ? 

A. Two blocks away. 

Q. What is the size of the lots ? 

A. 50 feet front by 160 feet deep. 

(). How many to the acre? 

A. Including the streets, there are about 3 lots to the acre; that 
about what it would be. 

The Court: Now, you want toshow that he sold two lots 50 by 
160 feet at a higher rate. 

Mr. Storrs: Where? 

The Court: | mean outside, .at a higher rate. Now, it costs 
something perhaps to subdiv ide, and there is some loss in subdivid- 
ing, but you may answer the question. Give your reasons for the 
difference between those two. 

Mr. GREEN: We wish to take an exception. 

Witness: [ think it was $20 a front foot. 

Mr. THomMpson: Cannot you give a lump price for the whole 

thing ? 
628 The Court: That is simply a calculation; you can make 
that. Now, state (to witness) wherein this differs from the 
property in controversy. 

A. This property on. the park front is entirely unimproved and 
simply has streets there. On the other side we have a nice little 
place, and our school-house was three blocks from the station. And 
generally the character of the land was better than the general char- 
acter of the land that he is talking about, when it was subdivided 
and these improvements made, a station-house built, and I calculate 
it would be worth considerable more than that property, 
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Q. I will ask you to give the exact figures that you got for those 
lots. 

(Objected to as immaterial.) 

The Court: He says $20 a foot. 

Witness: I feel very sure that is it. I have no doubt but what 
the record is correct. . 

Q He points out that (indicating record), and that record has not 
got it? 

Mr. Storrs: Bring it in. 

Mr. Tuompson: I will simply ask you to verify your figures. 

A. I say I am right; that 1s $22 000. 


Q. Now, I will ask you if you made a sale of 2 other lots in 
block 3? 


A. Yes. | 
Q. Lots 7, & 8, in block 3? 


629 The Court I will allow this in, simply upon the theory 
that he thought this property and the outside property was 

the same. 

Mr. THOMPSON : 
bl’k 3. 

A. Yes. 

(). You sold that to Martha E. Bartlett on the 21st of June, 1870, 
didn’t you? 

A. I think so. 

(QJ. What was the price that vou received ? 


' ? Was that a regular 
sale ? 


[ said the price of those two lots—lots 6 & 7 in 


Objected to; overruled; to which ruling of the court the defend- 
ant, by its counsel, then and there duly excepted. 

(. What was the price that you received for those lots? 

A. I think $2,500. 

(. Are those the same size lots ? 

A. Yes, sir; I think they were. 

Q. I will ask you to verify your figures on both of those lots after- 
wards. 

Redirect examination by Mr. GREEN : 


Q. Do you say that Wait & Bowen’s run three lots to the acre ? 


A. About that. I think you will find it by figuring it up there. 
(Indicating. ) 


Q. That is about 150 feet to the acre, 

A. Including the streets and all. 

Q. These blocks are 6-and-3-acre blocks, are they not ? 

A. Yes, sir. ' 

630 (). Now, take the last sale that you have mentioned, lots 6 
: & 7, of block 3, in Wait & Bowen’s subdivision, where is lot 7 
situated in reference to streets ? 

A. On the corner of 63rd and Woodlawn Ave. 

®. And where is block 6 situated ? 


taking the streets ? 
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A. Right adjvining it on the east. 

Q. How does that compare in character with the rest of the Wait 
& Bowen’s subdivision? 

A. It is the best 100 feet in the whole subdivision. 

Q. It is the best 100 feet in the whole subdivision ? 

A. I consider it so. 

Q. And how does that compare in character with the land in 
Phillips’ subdivision ? 

A. You could find some places where you coul- have cut a cor- 
ner that would look as well as that. 

Q. How would it compare with the low land in Phillips’ subdi- 
vision ? 

A. I consider that practically worthless. 

Q. In making your estimate, you consider that practically worth- 
less ? 

A. Yes, sir. 

Q. Mr. Clark, do you make any difference in the value of lands 
sold by the acre and lands sold by the lot? 

A. I do. 

Q. How much difference ? 

A. There is at least 100 per cent. difference. 

Q. Why? 

A. Beeause, when you come to subdividing it, and retailing it 

out, vou have got a long job on hand. IT do not care much 
631 where you make your make your subdivision. I have had 

some experience in that kind of business within the last ten 
or 12 business, and I guess I ought to know. 

Q. Did this land rise in value any from the time of the passage 
of the park act up to the time you sold it by reason of the location 
of the South Park ? 

A. I think it did. 

Q. You think it did? 

A. Yes, sir. 

(). About how much do you think it rose in value on account of 
the location of the park ? 

A. Probably 50 per cent. 

Q. When did you sell this Wait and Bowen’s subdivision ? 

A. What do you mean? 

Q. I thought you said you negotiated the sale of this? 

A. | bought it for myself and others. . 

Q. When? 

A. In the latter part of 1867 or the beginning of 1868. 

Q. Was that tract affected by the agitation of the park scheme 
the agitation of the location of the park % ? 

A. Yes, sir. 

Q. Was there any advance after the location of lands outside the 
park ? 

A. There was; ves, sir. 

Q. Well, then, as I understand vou now, there were two advances 
attributable to 2 different causes of that land ? 

A. Yes, sir. 
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Q. One from the agitation of the park scheme and one from the 
location of the park ? 
632 A. Yes, sir. 
(. That is, the first advance, as I understand you, was gen- 

eral all over the lands ? 

A. Yes, sir. | 

Q. Now, when the second advance from the jocation of the park, 
what lands did that affect ? 

A. The lands outside the park, of course ? 

Q). Did you in giving your valuation on this land inside the park 


give it an ‘advance in value on account of the location of the park ? 
A. I think I did to a ce: ain extent. 
Q. It was — of the tract, wasn't it ? 
A. Yes, s! 
The Court: He has said that before. 
Mr. GREEN: What I mean by location, I refer to the definition of 
the park lands. 


A. TI understand. 
Q. The latter part of 18658, [understand vou to say you purchased 


this Wait and Bowen’s subdivision ? 

A. I think the original contract was in the latter part of 1867, 
and my recollection is it took about 6 or 8 months to close up the 
trade, and it ran along into 1868 to a final close. 

Q. What price did you pay for the Wait and Bowen’s subdivision 
by the acre when vou purchased it ? 


Mr. THompson: [ object; he bought it in 1867. 
Mr. Futner: It ran along to 1868. 
Objection sustained ; exception. 

Wirness: Tam sure we commenced in 1867, but it was 
some 6 modnths after [ first made the contract that. he got the 
land; we had some trouble about getting the land. 

a Court: Was it before or after the “park agitation ? 

The park agitation had commenced at that time. 
ne Court: Did the value of the property increase ? 
A. I don’t think it did to a great extent, 


Hod0 


Mr. GREEN: If your honor please, it seems to me they have gone 
into the actual value of these outside lands, and it has arrived at a 
point now when it is proper for us 

The Courr: Well, if they offered his evidence simply for the pur- 
pose of showing relative \ ‘alue it would not be a competent question ; 
it is not similarly situated; it is not similar property ; the property 
in controversy he appraised at $750 an acre, taking it all, high and 
low together; and then you institute a comparison that it is prop- 
erty subdivided into lots without any low land on it, but you said 
you did that to cross-examine him to show 

Mr. THompson: That is all. 


Mr. FuLLER: Not to establish it as evidence. 
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Mr. GREEN: We have to take your honor’s ruling on it, but we 
will watch and see what they do it for. 

634 Mr. THompson : I did it to weaken this wituess’es evidence 
before the jury. : 

Mr. Green: Now take the other two lots; these 12 & 13 in 
Wait & Bowen’s subdivision, in block 1, what kind of land was 
that, swampy or high land? 

A. Good dry ground. 

Q. How did that compare with the low land in Phillips’ subdi- 
vision? 

A. It was much better than any of the low land there. 

(. How did it compare as being saleable with any of the Phillips 
subdivision ? 

A. Much better than any in question. 


At which point court took a recess till 2 p. m. 
} 


DECEMBER 10—2 p. m. 
The cross examination of the witness, A. G. CLARK, was continued 
by Mr. THompson, as follows: 


Q. Will you make any correction as to the amount of the second 
sale you spoke of ? 

A. That sale of lot- 6 and 7, in block 3, should be $3,000 instead 
of $2,500. 


Mr. GREEN: I should like to ask Mr. Clark a few more aaa, 
if your honor will permit me. 


Q. Do you know when Waite & Bowen’s subdivision was made? 
A. I think it was in 1868. 
Q. Within the next two years do you know how many lots 
635 were sold out of that subdivison ? 


Objected: to. 


Mr. GREEN: The object of the inqury is to illustrate what has been 
already testified to asa matter of fact by a fact, namely, about raising 
the retail price when they want to sell out a subdivision. I propose 
to show by him in that two years how many lots had been sold out 
of thatsubdivision, and then I proposed to draw the inference how long 
at that rate it would take to sell out that subdivision. 

The Court: I- might also be admissable as tending to show to 
what extent there was a demand for property at that time. 

M. THompson: If he confines it to 1870 I have no objection. 

The Court: It runs up to 1870. 


Exception by plaintiff. 


A. I do not think it exceeded forty lots. 

Q. Did you inelude in that the summer of 1870, when these lots 
were sold ? 

A. Yes, sir; these sales you have been asking about. 

Q. Do you know how many lots there were in the subdivision ? 
A. About 200. 


Ssaneneeren seein 
_ ttuatiasasessees —_ 
*> a 
316 SUSIE M. KERR ET AL. YS. 


Q. It is put down here 227 lots. 
A. Toat is probably right. 
Q. You stated to me you would like to make an explanation in 
reference to how you arrived at the value you have given of 
636 this Phillips subdivision, having still in your mind these 
sales ? , 
A. I harmonize them in this way, the high ground of Phillips’ 
subdivision. 


Mr. THompson: Is this proper ? 


te-direct examination 


Mr. Futter: The witness himself asked me if he could have the 
privilege of making this explanation. 

A. The land in Phillips’ subdivision, high ground, I estimated 
$1,500 an acre, which Is comparative sly like this in the Woodlawn 
subdivision. When vou subdivide a tract of land you add 100 
per cent. at least; that makes that value in the Woodlawn subdivi- 
sion $2,000; then if you have a subdivision and are selling outa 
corner, every real estate man adds one-third to fifty per cent. for its 
being a corner, and in that way you get this apparent excessive 
value of this 100 feet that was sold at 83 000; in addition to that, it 
was an extraordinary corner, with fine natural old trees and a good 
many new ones I set out. That, I think, will cover the ques- 
tion and show why there is such a difference in the value. 

Mr. ‘THompson: How many of those 40 sales took place in 1870, 
instead of 1868? 

A. I have not looked it over carefully, but I should think one- 
half of them. 

@. Not more? 
637 A. Possibly more. This sale was not an original sale from 
the subdivision; 1t had been resold. | 

QQ. How many transactions were there in that ? 

A. In this one sale? 

(). How many sales altogether ? 

A. Not exceeding forty lots; the resales might reach to more than 
that, because some of them were resold, as in this case. I bought 
out of the subdivision and then sold it to Barker, but IT mean not 
exceeding 40 lots were sold out of the subdivision from the origin: al. 

(). That does not include resales ? 

A. It does not include resales. 

QQ. You say vou have noted the difference here between the Phil- 
lips tract and this; you have already said there was no house on 
Bowen’s subdivision in 1870? 

A. Yes, sir. 

(J. I will ask you how many houses there were in the subdivision 
west of it? 

A. I should think about ten houses. 

Q. In the subdivision west ? 

A. Taking that neighborhood right there. 

Q. How far did you go” 
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A. Within two or three blocks—round here by this school-house. 
Q. Is this a school-house ? 
A. ‘Phat is represented as a schovl-house. 


GEORGE H. Rozet was then recalled on behalf of the defendant, 
and his examination was continued, as follows 


Mr. Green: I think vou said that you resided for a couple of 

years In Hyde Park? 
A. Yes, sir. 

638 Q. Ever deal in real estate in Hyde Park? 
A. Yes, sir; largely. 

Q. When did you first commence to deal in Hyde Park property? 

A. In 1866. 

QQ. Will you give us a description of some of the pieces of prop- 
erty that you have handled in Hyde Park, either for yourself or 
others, giving them in the neighborhood of what is now the South 
Park improvements, commencing up north ? 

A. A tract of 107 acres, southeast quarter, section 11. 

(). Give us something nesrer the streets. 

A. Known as Eganville. 

(). That is east of the west division of the South Park ? 

A. Y es, sir. 

Q. How large a park ? 

A. 107 acres. 

QQ. What did you have to do with it? 

A. I was agent for its sale. 

Q. Did. you sell it? 

A. Yes, sir. 

The Court: When was this? 

A. That was in 1868. 

Q. Have you had anything to do with it since? 

A. No, sir. 

(). Give us some other pieces. 

A. When I say I have had nothing to do with — since, [ pur- 
chased land in the subdivision and resold it; then I bought 52 acres 
adjoining it, bordering the park now running from Sist to 55th 
streets and Cottage Grove avenue on the west and what is known as 

Wharton avenue on the east. 
639 Q. Was that subdivided at the time you bought it ? 
A. No, sir. 

Q. What did it finally become—what subdivision ? 

A. Drexel and Smith’s subdivision. 

(. How much was that? 

A. Fifty-two acres. 

Q. Did you sell that all out ? 

A. I sold it in a body. 

Q. Have you had anything to do with any portion of that since 
then ? 

A. Yes, sir 
Q. In what respect ? 
A. Resold land there. 
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(. Give us some other piece. 

A. There were eighty acres in Drexel & Smith’s subdivision, 
lying between Fifty-first and 47th street- and Cottage Grove avenue 
on the west and Egandale avenue on the east; it was subdivided 
into eight blocks. Then sixty acres bordering Washington Park 
on the west, lying north of 55th St. and running from what was 
then known as Kankakee avenue west to Indiana. . 

(). What subdivision is that now ? 

A. Jennings & somebody’s. 

(). Jennines & Moffat ? 

A. Thatisit. Then among others there was thirty acres bounded 

by 47th and 44th street- anc Egandale and Greenwood avenue; 
640 — that does not border on the park ; it is a block east of Drexel 
boulevard. 

Q. What other pieces ? 

Seventy-two acres known as Hugh Meher’s subdivision. 
Y. That is just south of the present West Park ? 

\. Where the Washington Park property is. 

2. South of the West Park ? 

A. Yes, sir. 

(). Did you have that for sale ’ 

\. Yes, sir; I bought it. 

d. Have you got it now ? 

A. No, sir. 

(). Sold it? 

A. It now belongs to the Washington Park Club; resold recently. 
There was five acres in Maher’s subdivision; that is 100. feet west 
of Cottage Grove avenue, with a north frontage on the park, and 
twenty-two and a half acres west of Cottage Grove avenue  wOneng 
south on 55th street, now in the park. 

Q. When did you buy that? 

A. 1868. 

Q. When did you sell it? 

A. 1868. 

(). To whom ? 

A. To the park ; 1868, I think it was; 1868 or 9; T havea 
641 memorandum of it here. | : 

Q. Any other pieces of property that you now remember 
that you had? 

A. T resold from some of those pieces. 

Q. Were you acquainted with what is known as the Phillips 
tract ? 

A. Yes, sir. 

Q. How long have vou known that tract of land? 

A. Since the summer of 1864. 

(). Have you ever been on it? 

A. Yes, sir. 

Q. Were you on it prior to 1870” 

A. I was on it in 1864. 

Q. And from that time on? 

A. Yes, sir; at various times. 
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Q. Were you acquainted with the value of the land in August, 
1870? 

A. I think so. 

Q. What, in your opinion, was the fair cash value of the west 
eighty acres of that tract, now in controversy, on the 27th of August, 
1870? : 

A. For the high land, $1,000 an acre; for the low land, $250 an 
acre. | 

Q. Were vou acquainted with the shore piece there of 34 acres? 

A. Yes, sir. 

Q. What, in your opinion, was the 34-acre shore piece worth on 

the 27th of August, 1870? 
642 A. My recollection is there was in the southwest quarter. 
Q. The southeast corner? 

A. Yes; the southeast corner; a piece of ground with some trees 
on it; a kind of recollection. That is my recollection. I doz’t know 
whether it is there now, to which I attached some value as a fancy 
piece of ground, and I thought that piece of ground was worth $1,200 
an acre. 

The Court: How many acres were in that? 

A. Six orseven acres. I don’t know exactly what the amount was. 


Mr. GREEN: The evidence shows there was about six acres in that. 


a The balance of 34? 
The remainder of that land was as low. I valued it between 
ams and four hundred dollars an acre. 
Q. Was there any change in the value, say, from 1867 to 1870? 
A. A very great change. 
Q. What was the cause or causes of the change in the value of 
the land between the times I have spoken of? 
A. There were natural causes operating on all lands in the 
643 vicinity of Chicago, and then there was the principal cause, 
the anticipation and agitation of the park project.. 
(). Before the location or after? 
A. In 1867 there was an attempt to take what is known as 
Kagandale, which I have referred to, as a park; then the question 
of parks became agitated and speculations began—a little feeling of 
speculation—which did not arise until after 1867, but people gen- 
erally felt there were to be parks located there, and it raised their 
expectations of values. 
Q. In fixing your value to this land, have you taken those causes 
you have mentioned into consideration ? 
A. I have. 
Q. Take that west eighty in August, 1870, without any park or 
prospect of park; what, in your opinion, would it have been worth ? 
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A. In 1867? 
Q. In August, 1870. 
A. There might have been some natural causes that would have 
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‘aused an acceleration of value, but without the parks it would not 
have been a great deal more than it was in 1867. 
Q. Say, in 1870, without any park or prospect of a park ; 
644 about what do you think the land would have been worth ? 
A. Not over $200 an acre for the high -land, and the same 
proportion less for the low land I have given. 

Q. Was that land of that character saleable in 1870? 

A. Speculation in 1870 had receded somewhat ; there was more 
speculation in 1869, : 

(). You mean aside from the parks ? 

A. Aside from the parks? 

(). No, sir. 

A. Simply it was an uniny ‘ing, repellant piece of land to pur- 
chase without those accessories of speculation. | | 

Q. Was that land in its then condition suitable for speculation ? 

A. No, sir. 

Q. Why not? 

A. Owing to its topographical character low land ; the land would 
not have been suitable for subdivision without being brought up to 
the level, say, of Stony Island avenue; so it could not have been 
sold and put in condition for habitation, T think. 

Q). What could it have been used for? 

A. Take an investor in land and show him land and there would 

be two elements that would enter his values—one a spec- 
645 ulation element and the other, “ What can I do with it, what 

profit would there be in it to me, could I subdivide and sell 
it,could [use it for manufacturing purposes, or any purpose of 
profit.” [do not think it would have been saleable; there is no 
neighborhood ; the [l]linois Central, to be sure, had a railroad there, 
but the service In 1867 was very poor. 

(). In 1870” 

A. It was better in 1870, but very poor; my recollection is there 
was no macadamized road on Stony Island avenue, no road there 
which I think run through this property ; [ know it was to the left 
of the main road now, and altogether it was not a piece of property 
that would invite a purchaser. 

Q. Have you had any experience in subdividing property ? 

A. Yes, sir; Somewhat. 

Q. Buying a tract of land and subdividing it, what rate would it 
have to be sold out at for the purchaser to get anywhere near the 
whole? 

A. There are a great many elements entering into that; you re- 
quire a great margin of profit; you subdivide a piece of land and 
vou have a great many things to do to that piece of land to make 

it available for habitation; there are streets to be thrown up; 
646. maybe sewers to be built; there are assessments of various 

kinds and taxes to be taken into eonsideration, and interest 
running against it, and the sales of subdivided land outside of the 
city of Chicago, except in some instances, are not frequent—that is, 
you can sell a lot one day and maybe wait six months or a year to 
sell another. There is an uncertainty connected with it which re- 
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quires a very great tangible margin of profit fora man to undertake 
it, in my opinion. 

Q. From your experience what would you say was the percentage? 

A. It is difficult to arrive at it, but unless the land was very favor- 
ably located in all respects, with sewers, water, gas, and railroad con- 
veniences, I should think that 200 per cent. ong to be the differ- 
ence. 

Q. Supposing that in 1870 this land lying along Stony Island ave- 
nue had been subdivided into lots—simply the high ground—in your 
opinion would that have been ready of'sale or slow ? 

A. I should think very slow. : 

Mr. THompson: This park you speak of, when the agitation took 
place in 1867, where was it they proposed to locate that park? 

A. Eagandale was the part of the land that was proposed 
647 to be taken—the S. W. } section 11. 

Q. The loeation of the park which you are veaking of, the 
agitation about which took place in 1867, was a park lying on the 
property now occupied by Eagandale, was it not? - 

A. Yes, sir. 

(). The south line of which was 55th street ? 

A. Yes, sir. 

Q. When did you first hear of any proposed location af a park 
between 56th and 67th streets and east of Stony Island avenue ? 

A. 1868. 

(. What time in 1868? 

A. I don’t remember. 

Q. Was any of this land which you have been speaking of sold in 
1870—these pieces that you have said you were familiar with? 

A. No, sir; none of them. Well, some resold in 1870, in one or 
two Instances. : 

Q. Did you have anything to do with the resale? 

A. Yes, sir. 

(). How near to this piece of land in question is the nearest piece 
of those you named, in miles? 

A. The nearest piece of land will be lot 14, in Mayer’s subdi- 
Vision. 3 

(Q. That would be over a mile west, would it not ? 

A. Yes, sir. : 

(). These other pieces that you have named, some of them up 

here at 47th street, would be how far away ? 


648 A. From 47th to 55th is a mile; from 55th to 63rd is 2 
mile-. 
@. And how far would they be west? 
A. Well— 


Q. (Interrupting.) Would be about a mile west? 

A. Well, not quite so far west. I think from Woodlawn avenue 
to Eagandale would be half a mile, would it not? 

Q. Three-quarters of a mile? 

A. Yes. , 

Q. Do you know of any sales within half a mile of this in 1870? 

A. Outside of the park? 
41—1142 
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[Q.] I do not ask you to give them, Mr. Roget. 

A. I do not remember any sales. 

Q. I would like you to explain to the court and jury how you 
were able to say what a piece of land down in that locality would 
be worth a certain sum of money in 1870 if it did not have the 
surroundings that were around it? 

A. I give my opinion as a real estate broker ? 

Q. Well, on what do you base such an opinion ? 

A. On the general acceleration of values. 

Q. No; Iam asking you. You have stated that in your jJudg- 
ment this land would have been worth about one-fifth the value 
you placed upon it provided there had been no park there‘ 

A. Yes, sir. 

(Q. And had been no park agitation ever indulged in. Now, 

I want to know of vou how vou arrive at any such result as 
649 you have stated ? 
A. Taking the park element out? 

(. Yes, sir. How do you get at it? 

A. Well, its remoteness, its peculiar formation, its want of neigh- 
borhood. I do not think the advance could have been any more 
than that. | 

Q. That would make the high land worth $200 an acre, in your ! 
opinion ? 3 

A. Without the park element. 

Q. Do you remember the number of local trains that deal aut 


63rd and 57th street- ev-rsy day in 1870? 

A. No; I know they were very much less than they were after, - 
subsequent to the fire in 1572. The stations were very bad in those 
times. 

(). There were stations there, was there not? : 

A. Yes, sir; there was stations there. They were very uncom- 
fortable stations—for instance, the stations at Hyde Park. } 

Q. Were they stations with fires kept in them ? ' 

A. Not all the time; no, sir. | 

(. I don’t mean in summer, of course. ; 

A. Sometimes the fire was allowed to go out. There was not that i 
attention given to suburban business. | 

Q. Were there not station keepers ? 

A. Ido not remember whether there was or not. But the stations 
were poor statians. 

(. Do you say that Stony Island avenue was not macadamized in 

LS70? 
650 A. That is my recollection. , 
Q. Do you recollect that fact ’ 
A. It is my belief. 
(). You do not state it as an absolute faet ? 
I do not state it as an absolute fact. ; 
| But that is your Impression ? : 


A 
Q. 
A. Yes, sir. | 
@. Where was the Hvde Park Hotel at that time ? 
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@. The Hyde Park Hotel was up what we call the lake shore ; 
what was known as Oak street ; now called 53rd. 

Q. How far is that north of the north line? Do you know what 
the north line of the park is there ? 

A. 56, I think. 

Q. And the hotel was between 53rd and 54th, was it not ? 

A. Yes, sir. 

Q. Do you remember whether in 1870 that portion of property 
lying immediately west of Stony Island avenue and north of 57th 
street was built up and occupied ? | 

A. North of 57th ? 

QQ. Do you remember where Mr. Norton used to live ? 

A. He lived back of Hvde Park avenue, did he not? 

Q. Yes, a little back of Hyde Park avenue; but wasn’t that por- 
tion lying west of Stony Island avenue in 1870 from 57th street 
north built up? 

A. There was a good many houses. I don’t think-solidly. 
651 Q. Hyde Park avenue is next west ? 
A. Yes, sir. 

Q. How was the next one built up? 

A. Scattering. 

Q. And the one next to that ? 

\. Washington avenue are you speaking of ? 

( Yes, sir. 

A. It was not very much built up. 

QQ. Do you remember where Mr. Nelson lived ? 

A. I remember where Mr. Nelson lived, but I do not remember 
the name of the street ? 

Q. Well, wasn’t there quite a large settlement in just north of 
o7th street, in front of the railroad, west ? 

There was a settlement in there; yes. 

Q. What suburban railroad do you consider was the most attrac- 
tive suburban railroad in 1870 going out of the city of Chicago ? 

A. Probably the Northwestern. 

(. You think the Northwestern was more attractive than the 
I}linois Central ? 

A. It was not more attractive to me seqecinalbi, but I think there 
was more people attracted bv it than there was down South. 

Q. Wasn’t Hyde Park pretty well settled up ? 
“0 In 1870? 
( 
A. Well, ves; pretty well settled. 
Q. W here do you consider the center of the village of Hyde Park, 
and where was it in 1870—absolute center of the village ? 
A. The whole village ? 
652 Q. No; I am speaking of what we know of Hyde Park 
property ? 
A. Oh, the little suburb; you don’t mean the whole part 
of it? 


[Q.] No; I do not. 
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Q. Now, if you will define what you call Hyde Park—its limits— 
I will answer the question. 7 

Q. Well, where was the center of location as to the residences 
from 63rd street north to 47th street and west of the park—the 
west part of that district ? 

A. Probably 53rd street was the center. 

@. 53rd and Ilvde Park avenue? 

A. Well, Hyde Park avenue and a street or two west. 

(. Where was the town hall? 3 

A. The town hall, then, | think, was about 51st somewhere, or 
52nd; I don’t know whether it was where it is now or not. It was 
in there somewhere on Hyde Park avenue. 

Q. Right by 55rd street, is it not? 

A. Itisnow; ves. 

Q. And was then? | 

A. Well, I don’t recollect whether it was then or not; 1tseems to me 
it was moved since this, but I don’t reeolleet how it was then. 

Q. That is the spot, isn’t it, right where | am holding my pointer ; 
corner of Hyde Park avenue and 53rd street ? 

A. Yes, sir. 

Q. Is the post office there ? 

A. I think so. 
693 Q. How far is it from the post office to the north line of 
this property ? 
A. About three-quarters of a mile, T should say. 

[Q.] Not quite three-quarters—two blocks to the quarter, isn’t it— 
eight blocks to the mile ? 

A. About three-quarters of a mile. 

Q. Well, it is eight blocks to a mile? 

A. Yes, sir. 

Q. From 53rd to 59th would not be that ? 

A. odrd to 59th would be six blocks, wouldn’t it, and that would 
be three-quarters of a mile, would it not? 

Q. Do you know of any sales, Mr. Rozet, in the park in 1870, 
other than to the South Park Cemmissioners ? 

A. On a former trial of this case, about a vear ago, I believe I 
testified as to knowing of a sale that was made by a “Mr. Dunlevy 
to Howard Priestly,” and I was under the impression then that the 
sale was in 1870. I have been since informed that it was not till 
1872 by Judge Dunlevy, I think, and T made an error about testify- 
ing to its having been in 1870. 

Q. Was thata sale of which you had personal knowledge ; don’t 
give the figures or anything about it; T only want to know whether 
that was a sale, whenever it was made, of which you had personal 

knowledge ? 
654 A. T saw Mr. Priestly during—well, I don’t know that I 
had knowledge of the sale, but I had knowledge of the in- 
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tention to purchase by Mr. Priestly. He was an intimate friend of 


mine. 


PauL CoRNELL was then called as a witness on behalf of the de- 
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fen lant, [and], being first duly sworn, was ‘examined in chief by Mr. 
FULLER, and testified as follows 


Q. Give us your full name, Mr. aoe 
A. Paul Cornell. 
(. How long have you resided in Cook county ? 
A. About 57 years. 
(. How long have you resided in the town of Hyde Park ? 
A. About thirty -two and a half or thirtv-three years. 
Q. What has been your business, Mr. Cornell, during your resi- 
dence 1n the county ? 
A. [ have been a lawyer by profession. 
(). Were you one of the South Park Commissionors ; and, if so, 
from what period of time ? 
A. I was. 
QQ. What period of time? 
A. A little over 14 vears. 
Q. From when to when ? 
A. From the spring of 1869 to 1882; I think it was between 1882 
and 1883: I forget just what date. 
(). From.the spring of 1869 to 1882-3 ? 
655 Mr. THompson.:: From the commencement; he was one of 
the first commissioners appointed. 
A. Yes, sir. 
Q. Did vou while you were South Park Commissioner fill any 
official position—if so, what—on the board? 
A. Yes. 
(y. Well, state what and when. 
A. The first two years I was see retary. 
(). That is, 1869 and 1870 into ’71; is that it? 
A. Yes, sir. | 
() Did the board have any committee in relation to the purchase 
of land? 
A. They did have; yes, sir. 
(). What was the name of the committee ? 
A. Called the land committee. 
(). Were you on it? 
A. I was. 
(). Are you acquainted with the tract of land in question—the 
Phillips tract—and that of the land throughout what is known as the 


Kast Park ? 

A. Tam. ; 

(). How many years have you known those lands that are in- 
cluded in the lines of East Park ? 

A. Since 1855. 7 

Q). Do you recollect, were you cognizant of, a sale by one W. H. 
Hoyt of some pieces of land within the area of East Park ? 

A. T was. | 

(). What time was that? IT will first ask you where that was? 

A. It was on the lake shore; in Mareh, 1871. 


Q. What did the purchase include ? 
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A. It included three small pieces. 
Q. Three smail pieces of land ? 
696 A. Yes, sir; that is the piece of property. (Indicating.) 
(). At each of these corners of the triangle ? 

A. At each corner. 

Q. How much in each corner ? 

A. In the west corner, that which les away from the lake, two 
acres and thirty-eight one-hundreths; in the other two one was one- 
tenth of an acre, and the other was eighty-two one-hundreths of an 
acre. | 
Q. This 2.38, might it not have been 2.883? | 

A. Well, possibly. : 

Q. What was this piece of ground—this whole piece ? 

A. Hovyt’s subdivision. 

(). It was subdivided ? 

A. Yes, sir. 

Q. These were the corners left outside, I suppose, of the lots of the 
subdivision ? 

A. Not outside of the subdivision; the outside lots of the subdi- 
Vision. | | 

(). Did the street run from the subdivision on the front ” 

A. I think the street run through the center of it. 

Q. What was paid, and when, Mr. Cornell, for the three parcels 
of it? 
A. According to the books of the commission, [ see there was two 4 
payments, ? 

Q. The Courr: Do you know anything except what you find 
there’? 
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A. Well, I made the negotiation myself This is a memo- 
657 ~randum | have from data, which I took and made myself, 
practically. In Mareh I find a payment, and also in October. 
In Mareh, 1871, I think, we paid 5,900 and some odd dollars; in 
October we paid 
Q. (Interrupting.) No, no, Mr. Cornell: what was the total ? 
A. 6,945.00. 
(). 5,945, wasn't it? 
A. 5,945? 
Q. Yes; how much in Mareh, S71? 
A. IT haven't got that exactly. I thought I had, but T haven't. 
Q. It was in two payments, wasn’t it? 
A. In two payments; yes, sir. 
Q. Do you recollect how much in October ? 
A. Ido not.) That is a point that Ido not think I have got. 
(. There were two payments, and aggregated $5,945; is that it? 
A. Yes, sir. 
Q. When was the purchase-price agreed upon, or when was the 
negotiation completed ? 
A. It was in the spring of 1871. 
Q. Mr. Hoyt, the elderly gentleman who was on the stand—was 
that W. H. Hoyt? 


A. The old gentleman? Yes, sir. 
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(. He said something about the park offering him three thousand 
dollars an acre; was. there any such offer as that? 

A. I don’t remember of any such offer. 

(. This was three and thirty one-handredths acres, was it not? 

A. Yes, sir; three and about that. 
658 Q. And the price was as stated ? 
A. Yes, sir. 

The Court: These three pieces don’t lie together ? 

A. No, sir. : 

Mr. Futter: They were all included in the same transaction ? 

A. Yes, sir. 

Q. It was three irregular pieces, was it not ? 

A. Yes, sir. 

Q. And it picked up these fragments ? 

A. Yes, sir. 

Q. All included in one conveyance and one bargaiu ? 
A. I think it was. 

(J. By taking the entire subdivision you took, of course, the street, 
and the right to vacate the subdivision ? 

A. Yes; by taking the entire subdivision; and we had a right to 
vacate the Hoyt subdivision. 

Q. Looking upon that map, Mr. Cornell, marked Defendant’s Map 
B, do you recollect the purchase of Jobn V. Le Moyne of the tract 
of land lying next to 56th street, in the extreme northern portion 
of the East Park ? 

A. I do. 

Q. When was that purchase made ? 

A. Made in November 35, 1870; made in November, 1870. 

Q. This tract is it (indicating), Mr. Cornell ? 

A. Yes, sir. 

QQ. From Steny Island avenue to the lake ? 

. A. Yes, s1 
659 QQ. How much was included in the Le Moyne contract ? 

A. 30 acres. 

Q. And it ran from—well, it was bounded by 55th, Stony Island 
avenue, and the lake ? 

A. d6th ; yes, sir. 

Q. And Stony Island avenue and the lake ? 

A. Yes, sir. 

qQ. W hat kind of land was that, Mr. Cornell ? 

A. It was a ridge on Stony Island avenue, I think ; quite a sand 
ridge, with trees and brush on it, and then a small slough running 
through the centre portion of it; then the lake shore was medium 
low land. 

Q. How did it compare with the land in this Phillips tract—this 
west eighty ? How did the part next to Stony Island avenue com- 
pare with the part of the west eighty on Stony Island avenue ? 

A. It was a similar kind of land. 

Q. Only nearer the city? 

A. Only nearer the city. 
Q. Was it as high? 
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A. Some portions of it higher. 
(). How did it average as to the height of the ground ? 
A. Oh, it averaged better, [ should think, as to height; a little 
higher. 
(). About the sume Gu alitv of land ? 
A. About the same qt rality of land. 
Q. And the lake shore, you got the whole I: ind here (indicating), 
up to the lake shore ? 
A. Yes, sir. 
(). How did that compare with it here ? 
A. It was higher, 
660 Q. Higher? 
A. Yes, sir; ligher land. 
(Q). What did the South Park Commissioners pay John V. Le 
Moyne for that land ? 


Mr. Tizrompson: We desire your honor to know whether their 
object is to prove sales to the park ” 


(Q. Who is John V. Le Movne ? 

A. He is an attorney here in the city. 

(). He has been here for many years ? 

A. Yes, sil 
rn Large owner of property ? 
Ile has been. 
o Wasn't this a purchase outright from Le Moyne ? 
A. We made the purchase outright, 

Q. Was it a condemnation proceeding ? 

. T think there was a condemnation proceeding that was carried 
Ph afterwards for the purpose of perfecting the title. 

(). Simply for that ? 

A. Y es, SIP. 

Q). By agreement? | 

A. Yes, sir; that is my recollection now, when we thought the 
title was In any way objectionable we sometimes went through the 
form. 

The Courr: It seemsto mea little singularin case likethis when the 
lines are being established ; taking the question, what particular land 
is worth, will you say it is worth so much, and certain other 

land Ea the same line so much? Now, some people 
661 might .be willing to part with their property for less than 

they thought it was worth rather than to vo to the eX pense 
of condemnation. TT think, not having allowed these sales outside, 
we had better exclude this, although IT will hear vour authorities. 
If you are permitted to show the price of Ilyde Park property, of 
course they are permitied to show any other property. Then it 1s 
for the Jury to say whether the property Is similarly situated. 

Mr. Thompson: [am willing for this. | 

Mr. Futter: Did they object ? 

The Courr: No. Col. Thompson savs he is willing for it, but 
whether they do or not object I think, under the circumstances, you 
may goon. They go on and prove the value of certain property 
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within the lines down below this. Now, if they do you may be 

allowed to go within the lines and prove it; if one does it is fair for 

09 other. They entered on that line of testimony, and you may go 
- but I understand Col. Thompson waives the objection. 


‘Gus withdrawn for the present about the Le Moyne piece on 
account of condemnation. 


662 The Court: Were there any of the owners of this piece 
minors ? 

A. I think there were ; Mr. Le Moyne represented some parties in 

Pittsburg who owned the land, and I think it was mixed up in 

some family matters, whereby we thought best to condemn the land. 


Mr. FuLtLER: We won't take any chances on that. 


Q. Now, Mr. Cornell, immediately south of the Le Moyne piece’ 
did you purchase the tract to which I am now pointing, and, if so, 
from whom and when ? 

A. We did; yes, sir. 

Q. Whom from ? 

A. Bliss and Stevens. 

Q. When, Mr. Cornell ? 

A. In 1870. 

Q. What time—give the time? 

A. February, 1870. 

(. How many acres? 

A. Ten acres? 

Q. At what price? 

A. $12,000. 

The Court: From whom was this ? 

Mr. Futter: Bliss and Stevens. The tract runs from Stony Island 
avenue? 

The WitNEss: Yes, sir. 

Q. And is immediately south of ine Le Moyne piece? 

A. Y Cs, sir. 

(. And does not run to the lake? 

A. It runs about two thirds of the way to the lake 
663 Q. Immediately south of the Bliss and Stevens piece? Did 
you make the purchase ‘ ? 

A. We did. i 

Q. Whom of? 

A. William P. Gray. 

@. When? 

A. June 21, 1870. 

Q. How many acres ? 

A. Ten acres. 

(.. Were there any improvements on that land at that time? 

A. There was a house on it. | 

Q. What was the value of the improvements? 

A. Well, the value of the house and fence, and so forth, were about 
from 2,500 to 3 ,000 dollars—somewhere along there. 

Q. What was given for the Gray piece ? 
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A. $20,000. 
(). June, 1870? 
A. Yes, sir. 
Q. Including the improvements ? 
A. Including the improvements. 
(. That runs to Stony Island avenue ? 
A. Yes, sir; and about two-thirds of the wav to the lake. 
(. What was the character, Mr. Cornell, of the Bliss and Stevens 
plece—the topography of it? 
A. It was a ridge on Stony Island avenue, and then run back into 
a slough. 
(). Of about the same general character of this 80? 
A. Yes, sir. | 
The Courr: That is north ? 
Mr. Futter: Yes, sir, sod nearer the city. 
(). All this is north of 59th street that we are speaking of? 
A. Yes, sir. | : 
664 Q. Wasn’t that as high—the Bliss and Stevens piece—as 
this front part of the west 50 of the Phillips tract? 
A. About the same. 
(). How was it as to the Gray piece, as to the character of the 
ground? | 
A. Almost precisely like it. 
(). Like the Bliss and Stevens? 
A. Like the Bliss and Stevens. 
(). And the Stony Island avenue front and the Stony Island arenue 
front of this west 80 acre tract ”? 
A. Yes, sir ; 
(). Was it as high ? 
A. Yes, sir. : 
Q. As the Stony [sland avenue part ran back into the same 
slough ? | 
A. Yes, sir. | 
(). Now, then, on Stony Island avenue south of the Gray piece, 
did you make a purchase ? 
We did. 
(). Just coming down to d9th street ? 
A. Purchased 10 acres of J. D. Platt. 
(). Well, when? 
A. It was April, 1870. 
(). Were there improvements on the land? 
A. It had a house; yes. 
(). What was the value of these improvements ? 
A. Oh, about $2.500; possibly $5,000, the fence and all. 
(). By the way, did Gray occupy that as a homestead ? 
A. I think he did. 
Q). Now, this Platt piece; how was that as to height and general 


charactericties ? 


A. It was very similar to the Gray piece. 
Q. What did vou pay to Platt? 
A. $20,000. 
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665 Q. 10 acres, and that included the improvements, did it 


| not? 
; A. Included the improv ements, $20,000. 


Q. This and that piece (indicating) is just north of the Phillips 
tract, is it not? 

A. Yes, sir; it joins it on the north. 

Q. The next piece east of the Platt piece was purchased of ‘Stark- 
weather, was it not? | 
a A. Starkweather - ves, sir. 

Q. In January, 1870? 

A. In January, 1870. 

Q. But there was a condemnation there the same as the Le Moyne 
case ? 

A. Yes, sir; to perfect the title. 

Q. The next east of the Starkw eather, did you make the purchase 
there on the lake shore ? 


i a gt 


A. We did. 
' Q. How much? | 
; A. Fifteen acres and a fraction, seven one-hundredths. 
Q. When was that purchase ? 
: A. In December, 1869. fig 
Q. It was the very last day of December, was it not ? 
A. December 31st, 1869. 
4 Q. Who did you buy it of? 
A. Morton & Clement. 
yf Q. What did you pay ? 
Objected to as to the length of time prior to August, 1870. Ob- 
. jection overruled. Exception. 
A. We paid $21,469. 
666 Q. Who were they, Morton and Clement; what is their 
: business ? 
A. They were at the time, I think, merchants in the city here. 
Q. Old residents here? 
A. Old residents here; yes, sir. 
’ Q. Mr. Storrs: What concern is Mr. Clement, of the firm of 
| Clement & Mayne, — now? 
Q. Mr. Futier: Is Clement still in business ? 
A. I think he is. 
Q. That tract runs from the Starkweather piece to the lake? 
a A. From the Starkweather piece to the lake; yes, sir. 
Q. Now, was here upon the west side of the west 80 a subdivision, 
; 
| Phillips’ subdivision, of 26 acres ? 
( A. Yes, sir. 
| (. Was there any purchase made of lots nine and ten of Phillips’ 
subdivision; and, if so, when and of whom? 
A. In January Ist, 1870, we bought two lots of Mr. Bayington, 
: $1,250 apiece; two lots for 2,500 dollars. 


Q. They were acre lots ? 
A. They were called acre lots. 
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Q. Lot 15, in that subdivision, did you buy that? 
A. July 22, 1870, we —— lot 15. 
Q. Whom of ? 
A. Mr. Pike. 
Q. For how much ? 
A. $1,250. 
The Court: Where was that? 
Mr. Futier: In the 26 acres, lots 9,10, and 15, which are excepted 
in this decree. 
667 Q. Do you remember where these lots are ? 
A. Yes, sir; I remember where they are. 
Q. Are they the same height as the balance thereabouts? You 
remember there was some high and some low in each of these lots. 
A. Oh, yes. They fronted on Stony Island avenue. 
Q. About the same as t!ie other ? 
A. About the same. 
Q. They had about as much land as any others; it was princi- 
pally high, wasn’t it’? 
A. Well, yes; principally high. It ran back a little into the low 
ground. 
Q. Just as it is depicted, I suppose, on this? 
A. The Pike lot wasn’t quite so high, if I remember right, as the 
Bayington lot; a little variation. 
Q. Just look onto the map and see. 
A. Yes, just as [ thought. The Pike lot was a little lower than 
the 9 and 10 lot. 
Q. But it was high at the front ? 
A. Reasonably high at the front. 
Q. Now, passing south of the track, did you purchase a tract on the 
corner of 67th and Stony Island avenue ? 
A. We did; yes, sir. 
2 Who- of ? 
A. Kimbark. 
4 How many acres ? 
15 acres. 
”) On what date ? 
A. November 23, 1870. 
Q. Right in this corner of the park ? 
A. Yes, sir. 
Mr. DunLevy: If that was in litigation at the time, we are 
668 — going to object to such as was in litigation. 
Q. Mr. Cornell, didn’t the park commissioners pay in every 
instance fora good title? 
A. That was our determination. 
The Court: He asked you if you did. 
A. Yes, sir; certainly. 
Q. That is what you contracted for? 
A. Yes, sir. We bought the land, paying at the time what we 
thought was a full price at the time, and took opinion of our at- 
torneys of our title. 
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Mr. DuNLEvy: 


: Q. Was there a suit at the time, and was there a compromise and 
| suit dismissed ? 
A. Idon’t think there was any suit existing at the time we paid 
for the land. 
: Mr. FULLER: It was all on the opinion of the counsel at the 
time. 
Mr. Duntevy: We will show there was litigation as to the 
wate owner. 
Q. Well, that was 15 acres, was it not ? 
| A. 15 acres. 
Q. The 23rd of November, 1870 ? 
: A. $20,000. 
| Q. I give the date correctly, do I? 
j A. Yes, sir. 
| 
‘ 
? 
i 
; 
| 


Q. Now, next east of Kimbark—this tract here (indicating), run- 
ning to 67th ? 

A. We bought the piece next east of the Kimbark tract—ten 
acres—November 18, 1870, for $15,000. 

Q. Of whom? 

A. Levi Blackwell. 

Q. Now, what kind of land was this Kimbark 15 acres, on Stony 

Island avenue ? 


669 A. It was principally ridge land. 
Q. Any timber on it? 
a A. No growth of trees. 


Q. How did it compare with the west 80 of the Phillips tract ? 
| A. Full better, I should say. 

Q. How did it compare with the 26 acres [of] the subdivision ? 

A. Well, I should think fully as good. 

Q. How was this Blackwell 10 acres? 

A. That was also ridge land. 

Q. That was also ridge? 

A. Yes, sir; nearly all of it. 

Q. How did that compare with the 54 acres of the west 80 of the 
Phillips 

A. Puity as good; rather, of the two, better I should say. 

Q. Was there as much low land in proportion in the Blackwell. 
piece ? 

A. I think not. 

Q. Now, did you purchase a tract south of the Phillips tract; and, 
- going up to 63rd St., where? Point out. 
A. Yes, sir; that is the piece you are pointing out. 
(). It is a narrow piece immediately south of the east 80 of the 
“he tract ? 
That is the east 80 of this 160. f 
Q. When did you buy that? | 
A. In January, 1870. 


Mr. THompson: What time in 1870 ? 
Q. How many acres? ; 
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A. I haven’t the date; it was 15 acres. 
| 670 Q. Of whom did you buy ? 
| A. George Hambright. 
Q. What price did you pay ? 
| A. $10,000. 
(. How many acres ? 
A. 15 acres. 
| (). The next piece east, | believe, was condemned, was it not— 
that is, the Colehour tract. 
A. Yes, sir. 
Q. Now, south of the Hoyt subdivision, and coming into the lake 
: shore, running down to 67th street, in the southeast corner of East 
Park, did you buy a tract? 
i A. We did; yes, sir. 
(). Here? (Indicating) 
A. Yes, sir. 
(). Of whom” 
A. Of H. O. Stone. 
(). When? 
A. July 6th, 1870. 
(). HTlow many acres ? 
A. 350 acres. 
Mr. Srorrs: Q. Did you get the riparian rights there? How 
much did you pay ? 
A. $24,000; S800 an acre. | 
Q. That gives this shore line, does it not? 
A. Yes, sir. 
| Q. (Continues:) Mr. Cornell, as depicted on the map ? 
A. Yes, sir. 
Q. You got all the riparian rights, then, did you? 
A. Certainly. 
Q. That was immediately south and next to the Hoyt subdivision, 
was it not? 
A. Yes, sir. 
Q. Who was H. O. Stone? 
67] A. A speculator here. <A large real estate owner. 
Q. He had lived here a great many years. 
A. Yes, sir; a long time. 
(). What kind of a tract of land was that ? 
A. Well, it was alternate slough and ridge. 
Q). Like the average of the Phillips tract? 
A. About. like that, I should say. 
The Court: About like the 34 acres ? 
A. About the same as the 54 acres; perhaps just about, taking it 
altogether. 
Q. Was there any high land upon it ? 
A. Next to the lake 1t was a pretty good height; but baek it run 
into the low land. 
Q. Like the 54-acre ridge ? 
A. Yes, sir. 
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Q. I will ask you about the character of the land of the Ham- 
bright fifteen acres. 

A. That is slough land. 

Mr. THompson: All slough ? 

A. I believe there is a little bit, a little nubbin of ridge, but I 
think not much of it; just a little, if 1 remember right. 


Cross-examination by Mr. THompson: 


Did not the park commissioners pay Mr. Gray $25, 000? 

No, sir; $20,000. 

What did they give him $5,000 for ? 

. I don’t know as they ever did. 

. Did you take that from the books lately ? 

I took it from the memoranda I have carefully examined ; 

also the deeds and from the plat. 

672 Q. I do not care about the deeds. Did vou take your 
memorandum of what was paid from the South Park books? 

A. Well, no. I[ made up my memorandum. from the vouchers 
which we paid for the land and from the deed. 

Q. You did not make any reference to the books? 

A. I did not look at the books. I took it from the vouchers that 
we d ew in paying for the land and that corresponded with the 
consideration of the deed. 

Q. You participated in the sales? 

A. Yes, sir; [ made most of the sales, but the sales were always 
brought before the board and then passed upon by the board, and 
then the secretary drew a voucher to pay for the land, so that every 
sale was really endorsed by the commissioners. We usually fol- 
lowed the recommendation of the land committee. 

Q. You did not always pay them all in one voucher, did you? 

A. Not always. 

(. Do you mean to say in ev-ry instance the consideration named 
in these deeds covers all the land cost the commission ? 

A. The considerations of the deed were the prices we gave for the 

land; there is no question about that. I would not say but 
673 what possibly it may have cost the commission something at 

some future time upon some tracts of land where suits were 
brought against the commission. 

Mr. Futter: Afterwards ? 

A. Afterwards. 

Q. Now, I will ask you whether all that land included within the 
parks which you name as the Bliss & Stephens tract, the W. P. Gray 
tract, the Platt tract, and the Morton & Clement tract? Whether 
there was not at the time you purchased a suit pending against the 
title which you purchased ? 

Mr. FuLLer: To your knowledge. 

Q. Yes, to your knowledge. 

A. I don’t think there was any suit pending at the time we made 
the purchase. 

Q. Do you mean that it had been to the Supreme Court—de- 
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A. At the time that we made those purchases that you have refer- 
ence to, I think, it was not in force. 

Q. Did you not know that title was questioned which you pur- 
chased ? 

A. Not when we paid for it? 

Q. Do you mean to tell the court that you had no idea that the 
title was not questioned at the time you made purchases of Gray, 
Platt, Bliss, and Stephens and Morton and Clement? 

A. Well, take the Gray, Platt, Bliss, & Stephens and Morton & 
Clement, [am very confident. I am sure I did not know about any 

case at that time. 
674 Q. Didn’t you take a bond froin these parties about that 
very thing ? 

A. Let me explain. Iam perfectly clear about it now. 


Mr. Storrs: Where did you get it from as the South Park, at- 
torney? 

Mr. THompson: I had nothing to do with it. I never was South 
Park attorney until 1875, and bad nothing to do with the land. 


A. We bought the Bliss, Gray, Platt, and Morton pieces. Mr. 
Stephens did not get paid for his entire piece ;. he got part down and 
part on time. Before we paid the last payment to Stephens some 
one filed a bill for dower. I think we considered it-a blackmailing 
thing. We, then, in the case of Stephens, my remembrance is, took 
a bond and held back a small part of the money to indemnify the 
commissioners against that suit that was then brought of dower. 

QJ. Didn’t you also take a bond from Gray ? 

A. [ don’t remember it if we did. 

(). Didn’t vou take a bond from Platt? 

A. If we did I have forgotten it. 


Mr. Storrs: Suppose they did, that shows the whole considera- 
tion was expressed in the deed. 


Q. The bonds, so far as you remember, were mere personal bonds, 
were they not? 
A. In the Stephens case there was a little left. 
675 (Q). It was a mere personal bond, was It ‘ 
A. Some one signed it with Stephens, I think. I think it 
was considered some part of the consideration was held back. 

The Court: Is it disputed these were warranty deeds which these 
parties made to the park commissioners ? 

Mr. THompson: I don’t know what they were. 

Mr. FULLER: They were all warranty deeds. 

A. That is my remembrance. 

Q. I will ask you in reference to this Gray house. Was not Mr. 
Gray permitted to move that house off, and was not that part of the 
bargain ? 

A. I have forgotten if it was. 

Q. Did he not move it off? 

A. We sold those two houses; that is my remembrance now. I 
think we sold those two houses. It is possible Gray got one. 
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Q. Was it not agreed the price he should pay for it at the time? 
A. It is so long ago, I don’t know. 
Q. You don’t remember? : 
A. It seems to me I should remember it if there had been any- 
thing of the kind. 
Q. Do vou remember who moved the Gray house ? 
A. IS runs in my mind now that Gray bought that afterwards. 
Q. He moved it away, didn’t he? 
A. I think he did. 
Q. Do you swear that Gray ever paid the commission anything 
for that house? 
676 A. I will say this: I am very confident we sold those two 
houses; that is my opinion. 
Q. It was Captain William D. Gray ? 
A. Yes, sIr. 
Q. Did your arrangement with Capt. William P. Gray give any 
privilege of moving that house? 
A. I think not, for this reason: Our park engineer lived in that 
house quite a long time after he bought it. 
Q. That was Sam’ s* 
A. Yes, sir. 
Q. Did he live in the Platt or Gray house ? 
A. In the Gray house. 
(). Finally Gray did move it away? 
A. I think it possible he did; I am not sure. 
Q. Have you given all the land in there purchased in 1870 or 
agreed for in 1870? 
A. In where? 
Q. In the park? 
A. No, sir. 
Q. What pieces have you left out? 
Mr. Futter: I object to that 
Mr. ‘T'Hompson: I want to know what pieces were left out. 
Mr. Futter: I know you do, and that is the objection. 
The Court: You can ask if he has embraced all the park land 
in the park. 
Mr. THoompson: Bought in 1870? 
The Court: Yes, sir. 
Mr. THompson: That is the question exacily—in this East Park, 
purchased in 1870, that you have not mentioned. 
677 Objected to. 


The Court: .You have introduced evidence of a number of sales 
within the park and the prices. If you have in this way shown 
what was paid for all the land within the park, that is one — 
It is only a part of it. It would, perhaps, have not quite so muc 
weight as all of it. 

Mr. Storrs: Why don’t they put it in? It is part of their case. 

The Court: I think they may show, if they can, that does not 
embrace all the land in the park; it tends, perhaps, to affect the tes- 
timony already given by the witness. 
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A. 1 do not know what proportion was left out. 

Mr. T'Hompson: I do not mean the condemned land; I mean the 
purchases. The question is what pieces there were purchased or 
agreed for in 1870 that you have not named. 

A. There are five acres, | see, on 67th street. 

(). And Stony Island avenue ? 

A. No; five acres on 67th stree running north. 

Mr. Futter: Immediately below the Hambright piece? 

A. Yes, sir; immediately south of the Hambright piece; there 
was five acres immediately north of the Blackwell piece. 

Mr. Futter: In 1870? 
678 A. No; Iam mistaken about that; that is later. There 
was 100 acres Dee. 14, 1870. 

Mr. Futter: Describe it. 

A. It is a piece lying south of 63d street and east of the Black well 
piece. 

Mr. THompson: When was this piece purchased off at 65d street 
and on Stony Island avenue? 

Mr. Futter: I object to the question. 

Mr. THomMpson: I am merelyasking to see whether it was In 1870? 

A. It was not in 1870. , 

(). When was it ? 

Mr. FuLLER: I object to it. 

The Courr: You need not mention the price; state when it was. 

A. January 28, 1871. | 3 

(. When did you purchase of Leanee? 

A. January 29, 1876. That is the deed. 

Adjourned to 10 a. m., Dee. 11th. 

Tuourspay, Dec. 11—10 a. m. 

The Court: When we adjourned yesterday this question was pre- 
sented: Shall the owner of the property be permitted on cross-ex- 
amination within the park limits? I have thought of that, and 
conclude you are not entitled to do anything of the kind. In mak- 

ing out your case in chief you saw proper to prove a sale 
679 — within the park lines. The court permitted you to do that. 

For some reason satisfactory to yourself, you did not care to 
go any further and rested. Now, it is for the park commissioners to 
meet your case as best they can. They proved sales within the 
lines, and it is not competent for you, on cross-examination or other- 
wise, to say you will strengthen your original case by introducing 
further evidence of sales within the lines. I think you may do this 
mueh—which, I think, you have already done in cross-examining 
the witness—you may ask him if he has in his t testimony embraced 
all the lands within the park limits. 

Mr. Thompson: That was theextent of the question. Your honor 
misunderstood me. I did not ask for the price. I did not think I 
was entitled to it, and did not ask it. I thought, as your honor 
does, | was entitled to show, they having made an apparent going 
over this East Park, that I was entitled to show by the witness that 
they had left out purchases they made about that time. 
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The Court: Strictly that you would not have a right to show 


-when you were on your case. You had a right to show all the sales 


within the lines if you saw fit. You were entitled to bring in every- 
thing. You introduced evidence of one sale and stopped. 
680 Then it is competent for them to introduce evidence of as 
many sales as they see fit within the lines. Having done 
that, the case on that subject ends. It is not for you to say then 
there were still other sales; you could have shown that. 
Pau. CorNELL, having been recalled, was further examined, and 
testified as follows : 


Mr. THompson: Was this property which the park purchased south 
of 63d street, was the title of that at the time of the purchase a dis- 
puted title? | 

A. Our attorneys gave us an opinion. 

Q. Never mind that; I am asking you if you know whether it was 
a disputed title. , 

A. Ido not know; at the time we made the purchase, whether 
there was any suit on the property at all. | 

Q. At the time you were negotiating for it did you ascertain that 
fact ? 

A. I think, previous to the time that the commission bought it, I 
remember hearing something about some litigation in the property. 

Q. It was what was known as the Kimbark title in dispute ? 

A. The commission required everything to be cleared before they 
paid the money. | 

(. Can you not answer the question ? 

The Court: I understand he says he does not recollect 
681 there was and dispute at the time of the purchase. 
Q. Is that your answer ? 

A. At the time we paid for it. 

Q. At the time you negotiated for it, I am asking? 

A. When the negotiations were commenced my remembrance is 
that Judge Beckwith found some little flaw in the title, and that the 
commissioners required the title to be perfected before they paid the 
money. 

Q. Do vou remember who were the park’s attorneys at that time ? 

A. I do. | 

@. Who were they ? 

A. Beckwith, Ayer, and Kales. 

Q. Now, do you recollect who had this outstanding title or claim 
of title? | 

A. I remember who we bought the title of. 

(. Who had that outstanding claim of title that shattered that 
property ? 

A. I think Mr. Kiimbark. 

Q. He is a brother-in-law of yours, is he not? 

A. No, sir. 

Q. His brother married your wife’s sister, didn’t he? 

A. Mr. Kimbark’s brother married my wife’s sister. He is my 

brother. 
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Q. Do you know who was Mr. iKimbark’s attorney ? 

Mr. Futier: I object; that is not cross-examination. 

A. I do not. 

The Court: Suppose he does; even if it was one of the 
682 ~=counsel in this case, the counsel ‘appears In a representative 
apacity, and even if you should be able to bring something 
against the counsel, that — not be visited on the case he re pre sents. 

Mr. THompson: Iam not challenging the integrity of the coun- 
sel in the least, and do not propose to; the object of my question Is 
this: Here was an outstanding claim of title in Kimbark which we 
claim; the park practically controls; it was a cloud upon all these 
other owners, and the Park Commissioners were enabled from that 
fact largely to dictate terms to the owners of property they pur- 
chased. 

~The Court: You may prove, if vou-can, that they acquired 
Kimbark. 

Mr. Futter: [I do not know what tract he is talking about; if he 
is talking about this the court has not permitted any evidence of 
that. 

The Court: Are you not limiting yourself to the sales which you 
proved ” 

Mr. THompson: To the purchases which they have shown south 
of 63d St., with the exception of the Stone piece. 

The Courr: I think they may prove, if they can, that any of the 
sales which were introduced here were of property on which you 
had acquired, or pretended to have acquired, some other title. 

Mr. Futter: IT shall not object on that ground. 
683 A. The commissioners never acquired any title to the prop- 
erty until they got the deeds that we paid for. 

Q. Did the commissioners not practically control it without ab- 
solutely having acquired it; did you not through your attorneys 
practically control it? | 

A. I don’t think the commissioners controlled It; not to my 
knowledge; [am sure I never heard of it. 

Q). Did the commissioners’ attorneys control it ? 

A. I don’t know what they did. 

QQ. What was vour understanding 


Objected to. 


The Court: [ suppose they controlled it as attorneys of other 
parties; is that what you want to prove ? 

Mr. THomrson: As the attorneys of Mr. Kimbark. 

Mr. FuLtLer: Suppose they did. : 
The Court: If there is anything you want to explain, you ean 
do it. 

A. What is the question ° ? | 

Mr. THompson : The question is whether the park attorneys prac- 
tically controlled this outlying title? 

The Court: Do you know whether the ‘v did or not? 

A. The park, when the defect appeared, relied on the ‘attorneys to 
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clear up the defect; what they did to do that—what course 
684 they pursued—isa matter outside of the purview of any of the 
park commissioners, to my knowledge. 

Mr. Futter: Was not that after the price had been agreed upon ? 

A. I think it was. 

Mr. THompson: In making the purchases that were made by the 
park prior to the decision in the Cook case by the supreme court of: 
this State what was the basis upon which vou acted in reference to 
the date at which the valnation should be fixed ? 

Mr. Futter: These particular purchases, bear that in mind. 

Mr. THompson:. The purchases in 1870, which you have testified 
to. The Cook case was decided in the spring of 1872. 


Question repeated. 
Mr. Futier: I object to it. You mean what their value was? 


Mr. THompson: IT mean what was the value insisted upon with 
the purchasers, what was the claim on the part of the commission, 
and what was that claim made known to the parties of whom you 
bought? Was it insisted upon during your negotiations ? 


Mr. Futter: They probably claim the property inside the lines 
was not entitled to the advance that property abutting on the 
lines receiv.d—the special benefit. If they did, their claim 
was according to law, but in any event it was simply t talk 
between buver and seller, 

The Courr: I think I will exclude that. If you wish you can 
ask him to whe extent property was appreciated by reason — the 
agitation of the park and in anticipation of its establishment, and 
whe ther this property received any benefit, in his judgment, from 
that appreciation. | 

Mr. THompson: My object is this: In these negotiations for the 
purchase of this property, for instance, the park commissioners, if I 
am correct, assumed the position that they would pay no price other 
than what the property was worth at the passage of the act, and re- 
fused to negotiate with person- who would not accept such figures, 
and where they would not it was a condemnation case. Where they 
would settle upon that basis they settled. 

The Court: You mav ask him whether they paid the value of 
the property at the time they purchased. : 


OS. 


Q. Were the values which you fixed upon these property-s which 
you purchased — they were fixed as to the date of the purchase, or 
were they fixed as of the date of the passage of the act? 

Mr. Futter: That is objected to. The question permitted was 

whether they paid the values. 
686 The Court: At the time of the purchase. He may answer 
that question. 


Exception by defendant. 


A. I do not think at the time we made these purchases there was 
anv special time fixed as to value. The manner in which we con- 
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ducted the sales was very different from what an outside man would 


conduct the sales. 

The Court: The real question is, Did you pay what the parties 
claimed for their property ; was that agreed upon as the value of 
the property at the time ? 

A. When the price of a piece of land was low enough we took it. 

The Court: Did you pay what the parties were willing to take 
as the value of the property at the time ? 

A. We paid what the parties were willing to take. 

(). As the value of the property at the time ? 

A. Certainly. 

Mr. THomMpson: Do you remember of having used the argument, 
or of having mentioned to these purchasers in your discussions with 
them, that thev were only entitled to the value, and they must either 
take that or take a condemnation suit ? 


Objected to. 


The Courr: It would not follow from that [that] they agreed to 
any argument of the kind, if it was used. You can ask him if 
both parties agreed to this purchase and sale upon the basis of 

its value at the time of the passage of the act, or whether 
687 they paid what the parties were willing to take as the value 

of the property at the time of the purchase. He has already 
said they paid what the parties were willing to take at the time of 
the purchase. 

Mr. THompson: Can we not ask whether they were dealt with 
under that — ? 

The Court: They have not introduced evidetice here of condem- 
nation er or sales in which there was a controversy. The pre- 
sumption is the seller can take care of himself as well as the buyer. 
If you can show here that that the park commissioners, by any 
special facts, were able to get this property for less than what it was 
worth, you may ty it, instead of doing that. You propose to show 
the conimissioners said something at the time they were dealing 
with them. There is no evidence to show they were not able to 
take care of themselves. 

Mr. Tompson: We will note an exception to the ruling. 

The Court: At the same time the court will allow the parties to 
prove any facts tending to show that the park commissioners were 
able to obtain the-lands described in the sale at less than their value 

at the time. The court declines to allow the claimants or the 
688 owners of this property to prove that the vendors in the 

sales within the park demanded, in the first instance, more 
than they finally agreed to take for their property; that the park 
commissioners refused to purchase at the price demanded, and that 
the parties finally agreed upon the sums mentioned in the several 
deeds. 

Mr. Dun_evy: We offer to prove that the park commissioners 
offered a certain price and threatened, if you do not take that we 
will litigate you until you are compelled to take it. 

The Court: You may prove that if you can, 
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Mr. THompson: In any of these: negotiations which you affected 
did the commission, or:those acting for the commission on its land 
committee, refuse to pay the price asked and state the price which 
they would give, and say to the party that they must either take such 
price or take a litigation and condemnation suit ¢ 

Mr. FuLtLER: The question is confined to any one of the tracts 
respecting which you have spoken 

Q. I am speaking of any of those tracts which you have spoken of? 

A. Where the commissioner 


The Court: Answer the question one way or the other, limiting 
vourself to the sales about which you testified yesterday 
689 within the park lines. 


A. The commissioners said they should litigate if they 
could not buy it within the prices named; thev said they could 
condemn property if they could not get it at prices they were will- 
ing to give. The _ mentioned in the deed that was frequently 
sald. 

Redirect examination by Mr. FULLER: 


Q. Have you given all the purchases by the acre made by the 
South Park Commissioners in the East Park, north of the Phillips 
tract, omitting those where there were condemnation proceedings, 
in whole or in part, from Dec. 31, 1869, to Dec. 1, 1870? 

A. I have. 

(2. Have you given all the purchases by the acre made by the 
South Park Commissioners in the East Park and south of the Phil- 
lip’s tract, omitting those where there were condemnation proceed- 
ings, from Dee. 31, 1869, to Dec. 1, 1870? 

A. I have. 

Q. Were the prices which you paid for those tracts the full value 
of each tract at the date of the purchase ? 


Mr. THompson: You are examining him as an expert. I object. 
They have had their ten experts. 
The Court: In view of what you said [ think he has a 
690 right to ask that. In your cross-examination you seek to 
make an impression these people were forced by compulsion 
to part with the property for less than it was worth. The witness 
has a right to show before the jury the offer was atl that the park 
commissioners thought the Jand was worth. 
Mr. THompson = Is that not making him an expert on values ? 
The Court: It will not do to ‘place the witness in an attitude of 
that kind before a jury and not allow him to explain. 


Question repeated. 
A. That was my judgment. It was the full value. 


Q. At the time of the purchase ? 

A. At the time of purchase. 

Q. Was not the corporation of the South Park Commissioners 
willing to pay what, in their judgment, was the full value at the 


date of each purchase rather than to have legal proceedings at all? 


Objected to. 
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The Court: I think they have’ a right to state what basis they 
went on. 


Iixception by plaintiffs. 


A. That was the intention ; that was our belief at the time. 

(). Was there not very large speculation going on in the vicinity 
of the park in 1869 and 1570? 

A. Yes, sir; there was considerable speculation. 
691 (. Were the person owning property inside the lines of 
the park desirous of selling that property to the park? I 

believe you have testified heretofore on that subject ? 

A. They appeared to be. 

Q. Did the South Park Commissioners resort In any instance to 
condemnation proceedings except for the publie interest, in their 
judgment, to get the land ai a reasonable price? 


Objected to. 
The Court: You can answer the question. 


A. Wedid not resort to any litigation where we thougnt we could 
buy it at its value. I would like to explain a little. IL would like 
to say, If the court please, we never did resort to a condemnation 
outside of the true value, except it was for the purpose of perfecting the 
title. Sometimes we were driven to that necessity. You under- 
stand ; we sometimes could not get title to the property. | 

Q. You know H. O. Stone very well? 

A. Yes, sir 

(Q. Were any threats used to Horatio O. Stone in reference to that 
sale? 

A. I don’t remember. 


The Court: He has already said there were no threats used upon 
any one. 


A. There was no threats used in any instance. We always said 
if we could not buy we should condemn. 
692 The Court: Ile wishes to know if you said that to Stone ? 
A. Possibly it might have been said to Stone. 

Q. You were asked some question about the house on the Gray 
piece. If Gray ever moved that house off if was because he bought 
it afterwards? . 

A. Yes, sir; I think it was. 

(). There is do duubt about it, is there? 

A. Not a particle. 

Q. Can you give the original acreage of the east part? Itisa 
question I ought to have asked before. 

A. Yes, sir; 595 acres was the original survey made by the engi- 
neers who first surveyed the park. 

Q. That would be in 1869 and 1870. 

A. 1869. 

Q. I will ask vou whether warranty deeds were given by Bliss, 
Gray, Platt, and Morton, and Clement ? 

The Court: He said yesterday all of them did. 
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Q. I ask you whether the negotiations were to pay the full value 
of the land for a perfect title? Is not that so? 

A. Yes. 

(. Were not the prices fixed before the examination of the title? 
A. Yes, sir; generally were. 


Recross-examination resumed: 


Q. In saying that these prices which you paid—that is, the sales 
you have named, was its full value, what do you mean, 

693 what value? 
A. I should say that its value was such a value as I would 


_be willing to take it — it were my property. 


Q. What elements did you include in it? Did you give it any 
benefits by reason of the park itself, or did you exclude all those 
benefits ? 

A. I think there must have been some ¢ appreci iation by the park. 

Q. I mean these pieces you have named ? 

The Court: I did not understand the answer. 

A. I say there must have been some appreciation by the agitation 
of the park question which entered into the value. 

Mr. THompson: That vou have fixed on this basis? 

A. That were naturally existing in the prices ut the time we made 
the purchase. 

(). In those prices you paid ? 

A. Yes, sir. 

Q. Mid you, in those prices that you paid, fix the value of this 
land the same as you would bave fixed values of land lying outside 
of the park of similar land in that neighborhood? Is that your 
judgment ? 


Objected to. 


| The Court: You may ask him to what extent lands in 

694 that neighborhood, including this, improved in value by 

reason of the park project, and in anticipation of its establish- 

ment; and to what extent these sellers got the benefit of any such 
increased value. 

Mr. THomMpson: May I not put the question I ask ? 

The Court: I do not care to institute a comparison between inside 
and outside land. | 

Mr. THompson: Am I not entitled to the basis of the opinion which 
he has expre ‘ssed ? 

The Court: You are not entitled toask what the lands inside are 
worth compared with outside lands; that I have held repeatedly, 
and if I am wrong it could be corrected by the Supreme Court. You 
are at liberty to ask him to what extent this land improved in value 
by the agitation of the park property and the anticipation of the 
park, and how much and to what extent these sellers availed them- 
selves of this increased value. 


Exception by plaintiff. 


Q. I believe you did state the agitation and prospect * the 
44—1142 
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695 park had increased the value of rents estate before the passag © 


of the act ? 
A. Yes, sir. 


And thereupon, in rebuttal, complainants introduced testimony 
orally, as follows: 


6905 JoHN A. McDowe ti was then called as a witness on be- 
half of plaintiff in rebuttal, & having been duly sworn, was 
examined by Mr. THompson, & testified as follows: 


Q. What is your buis-ness ? 

A. At present Tama clerk in a broker’s ofuce; my buts-ness is 
that of civil engineer. 

(). Have you made ap examination of th. verty, of the 8O acres 
lying between 59th and 68rd _ streets and frouang west on Stony 
[sland avenue, and what is left of the 34-acre tract on the lake shore ; 
have you made an examination of the property ? 

A. Yes, sir; [ went over it several times. — 

Q. When did you make that examination ? 

A. About a week ago. 

Q). Can you state to the jury the condition of that low land and 
its height above city datum ? 


Objected to. 


Mr. THomrson: Did you take the levels on this west 80-acre tract 
with a view of determining the cost of leveling that up to a certain 
height ? 

A. | assisted in doing so. 

(). What was the result of that examination ? 
697 A. I found there was enough material on the tracts to level 
it up within a foot and a quarter of the average level of Stony 
Island avenue. 

(). Material enough on the tract ? 

A. Yes, sir. 

Q. That is, on these ridges’? 

Objected to as leading. 

Q. [explain. 

A. There are sand ridges covered with scrub oak, and sloping off 
both ways between them is a swale or slough, as it is called, of low 
ground, that slopes both from the hills to the center and from the 
south to the northward. 

Q. How much of that low ground is wet land? 

There was not any of it wet to any consequence when I was 
there. It was subject to be wet land. It would be 4vet in a wet sea- 
sons about 30 acres; but of that that is absolutely low, that would 
be dificult to keep dry, there is only about 6 or 8 acres. 

Q. Did you make a calculation of the expense that it would be to 
level that as vou have spoken of? 

A. Yes, sir. 

(). What, in your estimate, could that leveling be done for ? 

A. 25,000 to $30,000 would make it all a perfect level. — 


i. ti 
a” Cl eee lLUlUlUL”ltCOS 


tial i ee ; we 


A 
eee | 


| 
: 
' 
* 
‘ 


Soh, 


THE SOUTH PARK COMMISSIONERS. 


Q. What height would that have been above city datum ? 
A. About 6 feet or 63. Stony Island avenue is about 7 feet 
698 and 4; on the average, and this would be a foot and a quarter 
beiow it is my recollection. 

Q. Did vou examine the east piece” 

A. I went over and round it as best I could. I made no exami- 
nation of the levels. | 

Q. Did you have a copy of this map with you at the time? 

A. Yes, sir; I had that identical map. 

Q. Does that represe t this west 80 acres as you found it ? 

A. Very truthfully. 


Cross-examination by Mr. GREEN: 


Q. What business are you in now ? 

A. I am in the brokerage business. 

Q. How long have you been in that business ? 

A. Not quite a year. 

Q. What kind of brokerage? 

A. Real estate broker’s buzs-ness. 

Q. Where ? 

A. 56 Dearborn street. 

Q. Are you alone or in partnership with somebody ? 

A. Neither. I am only an assistant or clerk to a man who is in 
the bu7s-ness. 

Q. Who? 

A. E. C. Crane & Co. | | 

(). Prior to the real estate buis-ness what bu?s-ness were you in? 

A.-Civil engineer buts-ness. 

Q. Where? 

A. I had charge of this building at its finishing.” That was the 
last buisiness I did in Chicago. 

Q. This building ? 

A. Yes, sir. 

Q. Prior to that time what buisiness were vou in ? 

A. Railroading. 
699 Q. Whereabouts ? 

A. Mercer county, in this State; in Iowa Lee county, Des 
Moines county, Monroe county, Sioux county, and Wright county. 

(). For what road? 

A. In the first place for a road that now belongs to the C., B. & 
Q.; it was then the Rapids road and afterwards the Mt. Pleasant 
road. | 

Q. Did you take these levels yourself? 

A. No, sir; I held the rod. 

(). Who took the levels? 

A. Mr. George W. Waite. 

2. How many levels did Mr. Waite take upon this 80-acre tract ? 

A. About 260; in that neighborhood ; I have forgotten exactly ; 
we took eight cross-sections and part of another. 

Q. I only want it in a general way. 

A. Less than 300. 
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Q. You held the rod ? 
A. I held the rod. 
Q. From whom did you get the levels from which you made these 
calculations; from the memoranda made by Mr. Waite? 
A. Yes, sir. 
Q. How high did he tell you were the highest points on those 
ridges ? 
A. The highest points on those ridges, from the notes, was about 
10 feet and, I think, +3,'y. a 
(). Whereabouts is that ? 
A. On east sand ridge, near where the picnic-house now stands. 
Q. How many feet did you say? 
700 [A.] 10 and {3,37 is my recollection. 
Q. It was on that basis that you made your calculation ? 
A. That and all the others put together. 
Q. How much of that ridge—the east ridge—is above Stony Island 
avenue? ; 
A. I should think fully 6 acres of. it. 
Q. That was above Stony Island avenue’ 
A. Yes, sir. 
Q. Of the ridge? 
A. Yes, sir. 
Q. The east ridge I am talking about. 
A. That is what Iam talking about. 
Q. Of that 6 acres how much did it average above Stony Island 
avenue ? : a | 
A. That is a calculation I did not make specifically. 
Q. Have you got your figures with you ? 
A. No, sir: IT have not; Mr. Waite bas the book. 
Q. Can you tell of the 6 acres how much it averaged above Stony 
Island avenue? 
A. I could not tell by cutting it up in that way ; we took it as a 
whole. 
(. The rest of the ridge; did it average above or below Stony 
Island avenue ? | 
A. The ridge slopes off and the slopes do not all average above It. 
Q. You say there is only 6 acres in that ridge above Stony Island 
avenue? 7 
A. Yes, sir: 6 acres to any considerable extent. 
Q. The rest is sloping? 
701 A. Yes,sir; some of the same height of Stony Island avenue 
and some lower. 
Q. How low is the lowest part? 
A. os feet. 
@. Above city datum ? 
A. Yes, sir. 
Q. How much was that beiow Stony Island avenue? 
A. Nearly five feet; about 4 and 55,5 feet. 
Q. Take the middle of the swamp north and south, and how does 
that average in height? 
A. That low place is about 4 to 43 feet. 
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Q. Is not the lowest of it less than four feet? 
A. Yes, sir. 

Q. What is the highest of it, taking the center? 
\ I think o and TO0 or Oo and Tivo feet. 

2. Do you know how that averages ? 

A. Yes, sir. 

@. How much? 

A. I have not figured it for that purpose. I can tell you by ref- 
erence to my books if you want to know the specific amounts. 

Q. In the 80-acre tract, how much of that do you call high land 
and how much low land ? 

A. About 20 acres of high land, and there is about 30 acres of it 
that is middle or sloping land, and about 30 of it low land. 

@. You say there is enough material there to fill it within a foot 
and one-quarter of Stony Island avenue? 

A. Yes, sir. 
702 Q. That would bring it about 6 feet above city datum ? 
A. Nearly 6 and 3 feet. 

Q. How high is “Stony leland avenue ? 

A. 7 and ;4°, feet. That would make it about 6 feet. 

Q. Stony Island avenue, at the corner of 59th street, is how much 
above city datum—is it not 7 feet? 

A. Within a fraction of it. 

Q. It rises slightly as it goes south ? | 

A. Yes, sir; undulating all the way. At the corner of 63rd street 
it is a few tenths higher. 

Q. Do vou know ‘how much it would take to fill that tract to the 
height of Stony Island avenue if you did not take anything off the 
ridges? 

A. No, sir; I have not figured that. 


m~ 


Re-direct ex xamination by Mr. THompson : 


Q. I will ask you how much of this is swamp land? Did you 
see any swamp land in this 80 acres ? 

A. No, sir; I did not. 

Q. Did you examine to see if there was any swamp land ” 

A. I walked all over it. 

(). Is it turfed all over? 

A. Except in the ditches. 

Mr. GREEN: What do you call swamp land? 
703 A. There is a great variety of swamp land. I call swamp 
land land you cannot walk over without getting muddy. I 

call swamp land that land that requires drainage to make it safe to 
go over. I call swamp land that land which, perhaps, you could go 
over, but which is underlaid with soft peat, wich would make it 
dangerous to break through; land that is covered with water and 


grown up with weeds. 


Q. You know about the average level of the lake here, don’t vou? 

A. I have some idea of it. 

Q. How does the average level of the lake compare with the 
average level of this low land ? e 
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A. The average level of the low land. is a little over 2 feet above 
the average level of the lake at this time. The lake at this time is 
pretty high. It was very high except the last day we were there. 
The northwest wind made it a foot and 2 lower. 

Q. When the wind is blowing in shore how mueh higher would 
this land be than the level of the lake? 

A. I donot think that is a question I can answer definitely. 

Q. Would it be much, if any, higher ? 
704 A. It depends upon how long and how much wind. 
(. Suppose it was blowing in that way for several days. 


A. I do not think it can blow water upon to any of the land, but: 


I do not think the land would be much above high water made by 
a strong east wind—the lowest of it. 

Mr. Futter: T hey served a subpoena on the secretary of the south 
park to bring up the land ledger. There is nothing in the law that 
this book should be kept for the information of the public, although 
there is nothing in it we object to the pubhe having; but in this 
instance I should like to know the object of bringing it into court. 
Of course it contains all purchases from one end of the park to the 
other. 

Mr. THompson: We want it to show what has been paid for these 
lands testified to. 

The Court: This is a public corporation ; a corporation existing 
for the public benefit. It is required to keep a record of its proceed- 

ings. If there isanvthing in those records material to either 
705 party in determining the controversy I suppose that party 

ought to have it. Your answer to this is it is simply a pri- 
vate record. It is a record of this corporation ; in part, at least. 

Mr. Futter: In this sense I understand them to mean the ledger 
which contains the prices paid. 

They Court: They cannot refer to aniline but these particular 
matters. | 

Mr. Fuiier: It is not the proceedings of the commissioners ; it 1s 
sitaply a book-keeper’s ledger of amounts paid. 

The Court: IT understand the deeds were all destroyed. in the fire ; 
I suppose that is the best record you have got, is 1t not? 

Mr. Funner: The abstract would show. I have no objection to it 
from the ledger. - 

The Court: The point they make is this—the deed may not 
show the consideration. 

Mr. Futter: We will bring it up. 


GEORGE W. Warre, being recalled on behalf of plaintiff-, was ex- 
amined by Mr. THompson, and testified as follows: 


Mr. THompson: What is vour business ? 
A. Civil eugineer, surveying, and real estate. 
706 > @. How long have you been a civil engineer ? 
A. I commenced in the spring of 1848. 
Q). Give us some ide. of your experience as civil engineer—what 
you have done—what work vou have been connected with. 
I was assistant engineer of the Galena & Chicago railroad ; I 
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was chief engineer of that part of the C., B. & Q. from Aurora to 


Mendota ; I surveyed, located, and built it I was chief engineer of 


the St. Charles Branch railroad, or the Indiana & St. Charles Air 
Line railroad, and graded 30 miles and laid ten miles of track ; I 
was chief engineer of a railroad through Iowa, from Lyons to De- 

‘atur, on the Missouri; I was chief engineer of the Chicago, Texas 
and Mexican Central, and surveyed and located 50 miles of it; I 
was engineer on the Texas-Mexican Central, from Victoria to Browns- 
ville, on the rear branch; I located 320 miles of that. 

() I think you stated, when vou were on the stand, some offices 
vou had held in the village of Hyde Park? 

3 A. Yes, sir. 

TOT Q. Did vou have anything to do with the drainage of that 
portion of Hyde Park Iving in the vicinity of the property 
In question ? 

A. I did. 

(). State what. 

A. The dates bother me some; I think, in 1865, as superintendent, 
I cut the drain on 63rd street, from W oodlawn avenue to the-lake. 

Q. That is on the south line of this property ? 

A. Yes, sir; and as one of the Cook county drainage commis- 
sioners, which I hold yet, I cut a ditch down through Pullman and 
a ditch from 87- street through the town of Lake, and partly through 
Hyde Park. 

Q. Do you recollect the effect the cutting of the drain that vou 
speak of on 63rd street through to the lake had on this west eighty 
acres? 

A. It drew the surface water off whenever the ditch was kept open. 

(). Where? 

A. At the lake. 

Q. How many times have you suryeyed 
property in question, the west eighty acres ? 

A. A great many times. 

(). Is this map dated November 13, 1876, that has been used in 
evidence, made by you or from a survey of yours ? 

A. Yes, sir. 
708 (). I will ask you whether the roads and ditches shown 
upon that map were there in 1870? 
They were. ? 

“4 When those ditches that are shown on 59th and 63rd streets 
and these cross-ditches were open at the lake, what: was the condi- 
tion of this eighty ? 

A. The low part was dry. 

Mr. GREEN: And the high part wet? 

A. No; [suppose he was asking me about the low ground. I 
suppose the high ground would take care of itse If. 

Q. How long have you known the property ? 

A. T nave known that property since 1859. 

Q. Did you ever know water from the lake to back up onto any 
portion of that land? 
A. No; I think not. 
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(). I mean the west eighty ? 

A. I think not. ; 

(). Have you lately made a topographical survey of that west 
elghty ? 

“A. I cannot say I made a topographical survey; I have taken 
levels crosswise of the eighty, but did not meander ‘the ridge line. 

(). You have taken levels over it? 

A. Yes, sir. 

Q. The entire eighty ? 

A. Yes, sir. | 

(). Give us some idea how you run those levels. 

A. [run the first line 83 feet north of and parallel to the centre 
of the street. 

(). Which street ? 
TO A. 63rd street: in other words, [ took it 50 feet north of 
the north line of tie street. 

Q. That is, you run a line from Stony Island avenue to the east 
line of the eighty ? 

A. Yes,sir; the next one [ run 333 feet north, the next one I run 
O83 feet north, and the next one 835 feet. 

Q. About how far apart were those ? 

A. $50 feet, antil we got towards the north line, and then they 
were 500 feet. 

Q. How many lines did you run north and south ? 

A. Didi’t run any; [just took eross levels every fifty feet. 

Q. You took leve Is eve ry 50 feet on those lines ? 

A, Y Cs, Sir. 

Q. Did yon mike an estimite whether or not there was enough 
land on the high ridges to be scraped into the low portion of the 
eighty and what would be the result of levelling it up? 

A. I did. 

Q. What was the result of the examination ? 

A. L took an average of all the levels, 216 in number; took an 
averaze of the whole of them; [ made it 6.17 feet above the datum ; 
[ took the average of eich line and then T added all these averages 
together and divided it by eight, which gave the average of the whole 

level taken on the e iehity. 
710 (). What is the average height of Stony [sland avenue? 
A. About seven feet. 

Q. What was the condition of the lake shore piece in 1870 ? 

A. Lean only refer to that topographical map [ made as chief en- 
vineer of the South Park; [ think it represents the shore as closely 
as it can be; it was all divided into 100-foot squares an] measured 
and levels taken. 

Q. That the South Park Commissioners have ? 

A. Yes, sir. 

Q. Have you a copy of it? 

A. No, sir; IT have not. 

Q. Do you know whether there was any sand ridge upon that 
shore ? 

A. I wish you would deseribe it. 
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Mr. GreeEN: Is not this a re-examination ? 
Mr. Toompson: We have not put in evidence how much high or 
low ground there was on the 34 acres. 


A. Of that 34 acres there was probably about six acres of beach 
ridge, made by the beach by the shore. 
Q. Where? 
A. On the east side, next the lake; made by the action of the 
water. 
Q. You mean six acres along the entire half mile ? 
A. Yes, sir. 
Q. What was back of it? 
A. Low ground. 
Q. Is this low ground, with the exception of this spot here about 
the centre of it; is this the low ground in the 34acres ground which 
is miry or ground which may be mown? 
711 If there was no water you could mow it, but the water spoils 
the grass. 
| (Q. The water stands on it? 

A. Sometimes it is wiry grass and not fit for anything when it is 
mowed. 

) Q. I will ask you about this same low swale that runs across the 
west eighty; where does that run after it leaves 59th street, going 
north ? 

A. That swale had two outlets, one was about 61st street, where it 
-_ cuts through the ridge and goes down to the pond hole, ‘and the 
other was about 54th’ St., south of the hotel. Those are two natural 
ontlets. 

Q. Did that low ground continue up across the north end of the 
park ? 

A. Yes, sir; and broke through into the lake at 64th street. 

(). Which way does the water set in that swale, northeast or south- 
| west? 

: A. The average is about northeast; there are elevations in the 
swale not all the same level. 

Q. Do you remember prior to the time this north park was filled 
with the exception of where they dug out the lake ? . 

A. Yes, sir. 

(Q. Prior to making this lawn here, do you remember whether 
this low ground was of the same character substantially as 
2 =the low eround here ? 

q A. It was. 
Q. And the price north of that still lower? 
A. Yes, sir. 
| Q. Have vou taken the heighth of this lawn as now filled above 
city datum ? 
A. I have. 
(Q. State what it is. 
Objected to. 


A. I make the average of that land, from 59 street up to 66th, 
6.81 feet, with the exception of alittle part that connects with the 
45—1]1 
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ridge a slope, which is .6 below the average of Stony Island avenue. 
The real height I make Stony Island avenue is 7 42. I said seven 
and a half feet and it is about that; that is the average height from 


the north line to the south line. 


Q. I will ask you the height above city datum at the centre of 


Grand Crossing ? 

Objected to. 

The Court. You may answer the question. 

exception by defendant. 

A. It is about 4.5 feet; in some places as low as 4.1, and in some 
places as high as 6 feet ; the lowest IT ever found was 4.1. 

(J. That was right in ‘the centre of Grand Crossing ? 

A. Near the watch factor y, as the ground was before it’ was 

built. 
re [Q.] Was there any swamp land on this west eighty ? 

A. The is land we call slough jand in this country; land 
that is subject to overflow, and has turf through it; sometimes can 
be moved and sometimes cannot. 

(). Did you make an estimate what it would cost to put scrapers 
in there and scrape these ridges and level up these places ? 

A. Yes, sir. 

(). What would it cost? 

A. I think those ridges could be cut down and the timber removed 
and the land filled up ‘to 6.17 feet for $30,000. 

Q). 6.17 above city datum ” 

A. Yes, sir. 

Cross-examination by Mr. GREEN: 

(. You spoke about land around the watch factory at Grand 
Crossing; that, you say, has been filled ? 

A. Some of it. 

Q. That is a particularly low place? 

A. What I mean to be understood was that was a level I took 
before the watch factory was built. 

(). As a matter of fact, right around the watch factory has all been 
tilled, has it not? . 

‘Tt has. 

The Court: That is not the level of the watch factory now ? 

A. No, sir; those were the original levels as it was in a state of 

nature. 
714 Q. Now, the land that you speak of as being in Grand 
Crossing, 43 feet above city datum ; there is some such land in 
Grand Crossing now ? : 

A. Yes, sir. 

(). Is there some of the land that has residences upon it? 

A. Yes, sir. 

Q. Do you know if those people that reside there were attracted 
there because that was good residence property, or because they were 
there for manufacturing purposes ? 

A. I think they went there for manufacturing purposes, 
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Q. Is not the great problem in that land, since that place has been 
started, to try to drain it? 

A. Yes, sir. 

Q. And that problem has not been solved, practically, has it? 

A. No, sir. 

Q. This scraping business you speak of—all these ridges here 
have timber on them, haven’t they ? 

A. They have. 

Q. In Hyde Park any kind of trees are of considerable value ? 

A. They are. 

Q. By this plan of scraping this off you may sacrifice all that 
timber ? 

A. Destroy the whole of it. 

Q. Persons owning that land and desiring to subdivide it for resi- 
dence property would not be very likely to sacrifice all that timber, 
would he? 

A. I should not. 
715 Q. It would be considerable more desirable to bring the 
filling and fill those places up, wouldn’t it ? 

A. I would either do that or dig a lake. 

Q. That is, you would sacrifice one part of the land to make the 
other ? 

A. Yes, sir; I think that would be the most sensible way to do it. 

Q. That is, you would take two acres to make one. 

A. Dig a small lake very deep and take the material out and fill 
the land. 

Q. You would not sacrifice those ridges, would you? 

A. It would not be natural. 

Q. Did you compare your levels with the levels taken by Foster 
on that slough land ? 

A. I did. 

Q. How did they compare ? 

A. They agreed. 


H. W. Harmon was then called as a witness on behalf of the 
plaintiff- in rebuttal, € was examined by Mr. THompson, and testi- 
fied as follows: 


(The witness produced the land ledger of the park commissioners, 
which was called for by the plaintiff-.) 


Q. Have you any memoranda in your possession showing 
716 the cost of these lands to the park commissioners other than 
those which you have brought in here in this record ? 

A. None I recollect of now ; nothing further than the cash pay- 
ment the park made, which is all on the ledger. 

Q. All in this book ? 

A. Yes, sir. 

Q. Is there any account t of the improvements ot the Gray piece? 

A. No. sir; no account of any improvements on the Gray piece 
hevond the consideration shown on the ledger. 
Q. Or on the Platt piece? 
A. Nor on the Platt piece. 
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Mr. THompson: I think it is fair to state that the figures shown 
on the land ledger are the same as those which have been given. 


Mr. GREEN: I will ask you whether the original vouchers, drafts, 
«&e., were not destroyed by the great fire for these purchases? — 

A. No, sir. 

Q. Have you got those ¢ 

A. We have the original vouchers which compare exactly with 
the amount of the ledger. 


Adjourned to 2 o’clock p. m. 


Court met pursuant to adjournment. 
717 Mr. THompson: We have the deposition of Mr. L. B. Sid- 
way; this deposition was taken in this case,and Mr. Sidway 
is now in Europe. It was taken with the idea of his going to 
Europe. 
Mr. Futter: Mr. Sidway is not in Europe, as I saw him in No- 
vember. 
Mr. THompson: He is in Europe now, though; Mr. Bogue told 
me he was in Europe, as I went over to his office to see him. 
Mr. Futter: I should hardly think the ship could get over since 
they have told you. 
Mr. THompson: This is the second trip he made there, and this 
was taken at the time he was going there. 
Mr. Futter: I think, your honor, we will have to object to it, on 
the ground of its Incompetency ; vour honor may look at it. 
The Court: [ understand the objection to this deposition here is 
waived. 
Mr. Futter: Yes, your honor. | 
The Court: It seems to me that when the sale of the land, which 
was Introduced, they ought to be permitted toshow the elements 
718 ~~ which entered into the value. You may read the deposition 
and note an exception. 
Mr. GREEN: We would like to note objections to particular ques- 
tions as we go along. , 
The Court: Yes, sir. 


The deposition of L. B. Sipway was read in evidence on behalf of 
the complainants in rebuttal by Mr. THompson, as follows : 


719 = Inthe Circuit Court of the United States for the Northern 
District of Illinois. In Chancery. 
SoutH PARK CoMMIsstIoneRs, Complainant, 
US. 
KERR et al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Friday, the 4th day of January, A. D. 1884. 


Present: Mr. Fuller, fgr complainant; Mr. Dunlevy, for de- 
fendant. 
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L. B. Sipway, a witness on behalf of the defendant, being first 
duly sworn, was examined in chief by Mr. DuNLEvy, and deposes 
and says as follows: 


Complainant Kerr and others appear, by J.C. Dunlevy, their 
solicitor, to take the deposition of L. B. Sidway, who is about. start- 
ing for Europe, to be used in this case in case of a new trial or for 
other purposes. 

Mr, Fuller appears for the South Park Commissioners and objects, 

because a proper foundation has not been made for the taking 
720 of said deposition, nor is it competent to do so at this stage of 
the case. 


(). State vour name, age, residence, and occupation. 

A. L. B. Sidway: age, fifty-one years; residence, Chicago; occu- 
pation, merchant. 

Q. You may state whether you are on the eve of departure for 
Europe. 

A. I expect to leave here for Europe on the evening of the 6th. : 

(. State whether you were a member of the Board of South Park 
Commissiouers; and, if so, from what time to what time you served 
in that capacity. 

A. I’was one of the original appointees of the commission, and 
served for five years; was reappointed for five years, and resigned 
about a vear before the expiration of the second term. The dates I 
do not have in my mind; I was continously a South Park Commis- 
sioner for about nine vears from the origin of the commission. 

Q. State, if you can, about what proportion of the land in the 
South Park was bought by the South Park Board from its organiza- 
tion to, sav, about October 1, 1870; that is, from April, 1869, to Oc- 


Objected to as incompetent. 


A. It isso long since those things were in my mind that any 
answer to that would be really very indefinite. 

Q. Give it approximately as near as you can; I donot expect you 

to be precise. 
721 A. I should about half or more. 

(. Please state on what basis of value or as to what date 
the value of lands were fixed by the board which were purchased 
by them prior to October, 1870. 

A. The board believed from the time of its organization up to the 
time of the Supreme Court decision, in what was known as the Mrs. 
Cook case, that they were required to pay the value of the land at the 
time that the park act became a law. 

Q. Did they, the board, in the purchase of lands up to the date 
mentioned confine themselves and restrict themselves to its value at 
the date of the act becoming a law, to wit, about February 24, 
1869 ? | | 


Objected to as incompetent. 


A. I would say, so far as it was possible in making that kind of 
trades, they did that—that is, we regarded the law as fixing the price 
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at which the land should be taken at that date and always claimed 
in our trades that was the law. 

Q. Were the owners of lands with whom you dealt and of whom 
you made purchases informed by your board or your attorney that 
such was the law ? 

Objected to as before. 

A. As I recollect now that matter always came up and was 

always an element of discussion in making the trades, we 
722. claiming that we would not be allowed properly to pay any 
more than the land was worth at that time 

(Q). Will vou state whether, according to your observation and 
knowledge, there was any very considerable advance or increase in 
the price of lands in the immediate neighborhood of the South Park 
between, say, February, 1869, and January, 1871, or October, 1870? 

A. Yes, sir; I should say there was a very considerable advance 
in the valuation. 


Cross-examination by Mr. FULLER : 


(. Was there not a very large advance in_ property idbediad in 
the South Park ietween 1868, before the meeting of the General As- 
sembly and the time when the bill was introduced into the General 
Assembly, or the agitation begun, with the view of having a park ? 

A. My recollection is that with the introduction of the bill. and 
its passage an advance at once set in which was continuous right 
along for the next two or three vears. 

Q. Did not that advance commence upon the agitation of having 
a park ; the point T wish to direct your attention to 1s, did not prop- 
erty increase very largely as between what it was worth without a 

park and what it was valued at in view of a park ? 
725 A. Yes, sir. 
Q. W hen do you expect to return from Europe ? 

A. I hope to get back somewhere about the 15th or 20th of 
March. | 

Q. You say it was discussed or mentioned in the purchases of 
land, as T understand you, that the board claimed that. the valua- 
tion should be as of the date that the law went into effect; what did 
the sellers of property claim in regard to that’ 

A. That, I think, is going a little farther than I know. Different 
sellers of course had different ideas about it. [do not think [could 
vive an intelligent answer to that question. Some sellers would 
take one view of the land values and others another, and some 
would introduee certain elements and others would not: it was 
really a question of trade. 

Q. Matters were discussed in the negotiation as between buyer 


and seller (and seller) as is the case in any trade, is not that so?) T 


mean, were not the sellers endeavoring to get as much as they 
could ? 


A. 


. In your judgment, did not the board pay a large value for the 
land they obtained by purchase? What is your judgment about it? 
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A. In m y judgment, we always paid what appeared to me a good 
full value for the lands. 

724 Q. Have you any distinct recollection as between the East 

Park and the other park of the South Park proper as to the 
proportion of your purchases ? 


A. I think so; I do not know I could give the dates exactly, but 
we purchased nearly all of the land in the west division before we 
| had purchased half in the East, I should say. 
a Redirect examination : 
: Q. If you bad not purchased the lands prior to the Cook decision, 


and at prices claimed by you to be the values as cf the date Feb’y, 


1869, how much greater sum, in your opinion, would the lands have 
cost you? 


Objected to as incompetent, and also because this is not the proper 
stage for the question. 


A. It would be very difficult for me to state any percentage or 
any sum, because I have not the costs here enough in my mind, but 
| we would have, evidently, had to pay a great deal more for the land 
after the decision than w “hat we did before—that is, at that time we 
would have had to pav much more for the land than what we did 
pay at an earlier stage. 

Mr. FuLLER: Have you any data by which you could form any 


sort of idea how much more? 
A. Hardly that. My answer is made, however, from what I 
would regard as a very clear recollection of: the advance that 
_ 725 took place at that time, but to say what the percentage was 
it would be impossible for me to do it. 


Signature waived. 
Endorsed: Filed Jan’y 9, 1884. W. H. Bradley, cl’k. 
726 And the following questions were objected to: 

Q. If you had not purchased the land prior to the Cook decis- 
ion, and at prices claimed by you to be the value as to the date of 
February, 1869, how much greater a sum, in your opinion, would 
the lands have cost you ? 

Objected to by defendants. 

The Counr: You may read the answer now. 

Exception on behalf of the defendants. 

GEORGE W. WAITE was then recalled on behalf of the complain- 
ants in rebuttal, & was examined in chief by Mr. THompson, and tes- 
fied as follows: 


Q. Which tract is known as the Eaton tract ? 
@. At your hand there. (Referring to. map.) 
Q. T his 15 acres? (Indicating.) 
A. Yes, sir. 
727 @. Marked on here Kimbark 15 acres ? 
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A. That is it. 

Q. November 23rd, 1870, is marked as the date of the purchase ” 

A. Yes, sir. 

(. Mr. W aite, | will ask you the tract I now indicate being 15 
acres, lying along Stony Island avenue, and running down to 67th 
street : Who was in possession of that land November 2 23, 1870? 


Objected to ; objection overruled; exception by defendants. 


I cannot speak his name to dav—Brainard. I sold it for Eaton to 
aman by the name of Edward Brainard. 
. Prior to that date ? 
Well, about that date. I may not be able to give the date ex- 
sate. He was in possession of it, or Brainard was. 
(). At that date? 
A. Yes, sir. 
4 For whom were you in possession ? 
. | was Mr. Eaton’s agent for the land; sold it for Mr. Eaton. 
a Was it fenced ? 
A. I think not on the east line. 
(). It was fenced on the west line and on the south line? 
A. Yes, SIT. 
4 Was there a house on it? 
A. Yes, sir. 
> Was it occupied ? 
A. Yes, sir. | 
728 (Q). Under whom was it occupied ? 
A. I think I rented it first; I think Brainard rented it 
afierwards ; [ cannot give the man’s name. 
(). It was tenanted by whom ? 
A. Tenanted first, I think, by Mr. Brainard. 
Mr. Duxtevy: Was there an aeaetaes suit pending against Mr. 
Katon an 1S70, or when did Mr. Eaton lose possession ? 


Objected to. 


The Courr: He may state as to the fact. 
Mr. Futter: [It is entirely immaterial whether that suit was dis- 
posed of or not. 


The Courr: Do you know whether there was any controversy 
about this land at the time the purchase-money was paid ? 

A. TF know that M* Brainard claimed that he had an interest in 
the land when the money was paid; he told me the other day he 
claimed title. 

The Court: In that view you may answer the question. 

A. It was pending after I sold to Mr. Brainard. 

The Court: Unless you know it was pending at the time 
729 ~~ of the purchase, say so; 1f vou do not recollect, sav so. 

A. LT have a_ recollection—a very distinet recollection ; I 
ean tell you what I heard Judge Bee kwith say. 


A. I was in possession of it, or the man I sold it toin Lake View. 
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Mr. Storrs: Never mind about that. The inquiry is whether 
there was an ejectment suit pending on the 23rd day of November, 
1870? 

A. Yes, sir; there was a suit pending at that time, but I do not 
know whether it was pending at the date the money was paid or 
whether it was outside the sale. 

The Court: Do you know when the money was paid ? 

A. I was present when a check was drawn and the money paid 
in the park commissioners’ office. 

Mr. Storrs: You do not know whether the suit was pending at 
that time or not? 

A. I cannot say. 

Q. Who did you represent there ? 

A. I represented Mr. Eaton there. I told the park commis- 
sioners 

Q. I did not ask you what representations you made? 

A. I represented Mr. Brainard, to tell the truth about it. 

Q. You fag nye Mr. Brainard, then, did you? 

Yes, sir; I did at his request. 
730 Mr. Duxtevy: He has spoken about a conversation that 
took place at the time the money was paid 1 in the park com- 
missioners’ office, and I ask him to give that. 


Objected to. 


The Court: He may state what was said at the time about the 
title. 


A. I told Judge Beckwith, the attorney for the park commissioners, 
when the park commissioners were present, some of them, that 
I had sold that land for Mr. Eaton to Mr. Brainard, and Mr. Brain- 
ard was in possession. I was requested to see Judge Beckwith ; that 
he still claimed an interest in that land. I said that to Judge Beck- 
with. . 

Q. What did he reply ? 


A. He said he told the park commissioners that he considered Mr. ' 


Brainard’s interest was wiped out by the suit, and Hi thought the 
park title was perfect. 

Mr. Storrs: That is all you know about it? 

A. Yes, sir; that is all. 

Mr. Swett: I believe we are done, so far as the testimony 1s con- 

cerned, but it is the desire of the complainants and of Judge 
731 Dunlevy that the jury should go down to the premises and 

see the situation of the land, and see whether any of it is high 
land or any of it low land, and how low or how high it is, and how 
far from the depot, and as to its surroundings, and as to whether it 
is wet, as all these things are very essential in the valuation of a 
piece of land like this. 

The Court: The last question we will dispose of later. The first 
one is as to the introduction of this record, which was offered some 
time ago. You say thisis a record kept by the park commissioners ? 

Mr. THompson: It is a valuation made by the commissioners‘and 
filed in court under the law. 

46—1142 
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The Court: I will allow you to give them notice now, and let 
them bring it in to-morrow if they have such a document. Now, as 
to this other question, it is not worth while to go to the premises un- 
less the jury can see something that has not been shown to the jury 
here by witnesses who have taken levels. It is not necessary to see 

land to determine the character of the soil, as to whether it is 
732 tertile or not. I suppose it is not claimed that it has a value 

upon that ground. I do not see now what facts the jury can 
get about this land that they did not already hear from the witnesses. 
They know where the fences run; bere are the maps and diagrams 
of where all these things are. 

Mr. Swerr: If the jury see it they can tell whether it 1s swampy. 
When land is described as wet land it may be very wet or it may be 
dewy, or it may not be wet at all. Now, there is nothing reduced 
in an ordinary observation by looking at it. I believe that the land 
us it stands by personal observation of it, and by somebody else 
talking about it. 

The Court: Do vou desire, on the other side, that the jury shall 
see the land ” 

Mr. Storrs: No, sir. 

The Court (to the jury): Would you like to see the land, gentle- 
men of the Jury ? 

The Jury answering in the affirmative, the court remarked the 

jury might go, and suggested Mr. Foster and Mr. Waite to go 
735 with them in company with the marshal to see the lands. 
The Court: Are you both through with vour testimony, 
gentleman ? 

Mr. DuNLEvvy: Yes, sir, with the exception ‘of this record. 

The Court: Well, there is no presumption of law that the orig- 
inal is in their possession. 

Mr. DuNtEvvy: We will have a man here in the morning who 
will prove that the original was in their possession, or we will prove 
that the record was burned in the fire. 

At this point court adjourned until Friday, at 10 a. m., A. D. 1884, 
and the jury in the meantime visited the premises in question. 


DECEMBER 12TH—10 a. m. 

GEORGE W. Wattre was then recalled on behalf of the defendant, 
testitied as follows: 

Mr. Futter: You referred to a topographical map. I will call 
your attention to what was known on the last trial as the “ brown 
paper map.” Is that the map vou referred to ? 

The map I referred to is that tracing map Radford made and sent 
up here on the last trial. 

Q. That is a tracing map reproduced by Radford ? 
73-4 [.A\.] From a map I made that Olmstead and Vaux had in 
New York. 

Q. That is what vou referred to ? 

A. Yes, sir. 

Mr. Futter: We will offer Mr. Radford’s deposition and the’ ac- 
companying maps. 


-_ : 
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Q. The original map you made was destroyed ? 

A. The original map was destroyed, but a copy of it was kept in 
New York, and from that map a tracing was made and sent out 
here, made by Mr. Radford. 


i 
Mr. FuLier: It is not a copy,it isa reproduction of a map by refer- 
ence to other maps which he attaches and the field notes of Sams. 
A. Mr. Sams made a survey under me, Radford copied the map, 
and I examined it and thought it was a copy, and believe now it is 
a copy of the one I made. 


Mr. Futver: Is it admitted the original was destroyed by fire? 
The Court: I understand that it is admitted. 
Mr. THompson : If you say so personally [ know nothing about 
it, but I have no hesitation in admitting it. 
Mr. FuLLER: The only reason’ whyI did not read the depo- 
735 sition was because we agreed upon the contents. 


Mr. THompson: Now that Mr. Waite has been recalled I should 
like to show him the files in the suit spoken of. The court got an 
impression that the suit in regard to pieces of the east front had been 
disposed of at the time of the purchase. There are the original files 
from the court showing that suit still pending. 


A. 1 believe I was mistaken ; there was asuit pending against me 
on June 22, 1872. 
Q. Against yourself, Eaton, and Black well ? 
A. Yes, sir. 


The Court: The records may be considered in. 


Mr. Futter: When was it commenced ? 
| A. July 28, 1870. 
2. When was it disposed it’ 
| Dismissed in May, 1875. I think Iam mistaken in another 
Pl [ think when [ said that Judge Beckwith said that the title 
was wiped out, I think he said he wouid wipeit out; I think he said 
he would -_— out that title. [ think I was mistaken in that re- 
spect. 
Q. That was dismissed in May, 1875? 
A. It appears so. 
736 Q. It was a suit pending in favor of whom ? 
A. Kimbark against Eaton and others. 
Q. Who were the others ? 
A. It was Edward Eaton, George W. Waite, and Levi Blackwell ? 


The Court: Let it be considered in evidence to the extent of show- 
ing the parties to the case, €e. 


Lig one IA, 


GreorGE NicHors was then called as a witness on behalf of the 
plaintiff, and, being first duly sworn, testified as follows: 


‘Mr. DunLEvy: What relation do vou bear to the estate of H. O. 
Stone, deceased, as to the real estate ? 
“A. [I was with Mr. H. O. Stone from October, 1872,-to the time of 
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his death, and since that time I have been acting as agent for the 
trustees to the present time. 

Q. What does your agency embrace? 

A. Looking after all matters pertaining to the estate. 

Q. Especially real estate ? 

A. Yes, sir. 

Q. State whether you had charge of that paper and of this ab- 
stract as such agent? 

A. This paper has been in my possession constantly since 1872. 

Q. That seems to be a copy sworn to. Do you know where the 
original is? 

A. The original has not been in my possession. I think 
737 it was destroyed at the time of the great fire, along with Mr. 
Stone’s papers, as they were all destroyed. 

Q. Do you pomaeniner about that paper being restored after the 

fire ? 


Objected to. 


Q. Do you know whether there was such a paper ? : 

A. This copy was made prior to my acting for the estate. 

The Court: Do you know there was an original, of which that 1s 
a copy? 

A. No, sir. 

QQ. You never saw the original? 

A. I never did. 

Q. How long has this abstract been in vour possession ? 

A. Only about a year. 

Q. From whom did you get this? 

A. From the administrator of the estate of Kales. Mr. Kales 
the sworn attorney, and had charge of the papers. 

Q. Mr. Kales was the South Park attorney ? 


Objected to. 


Mr. DuNLEvy: We offer the ante-fire abstract. 
But no such paper was introduced. 


ORRIN YEAGER Was then called as a witness on behalf of 
738 the plaintiff, &, having been duly sworn, was examined by 
Mr. Dun tevy, and testified as follows: 


) 


QQ. Where do you reside ? 

A. 89 Congress St., Chicago. 

QQ. Where did you ‘reside at the time of the great fire of 1871? 

A. I lived on Michigan avenue, near 35 street. 

Q. In what were you engaged at the time—in whose office ? 

In the employ of H. O. Stone. 

@. Do you remember anything of a sale by H. O. Stone to the 
South Park Commissioners of the 34-acre tract of land ? 

A. I do. 

Q. State whether at that time there was a contract prepared which 
saved Mr. Stone harmless with reference to that tract of land be- 
tween him and the South Park Commissioners ? 
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Objected to. 


The Court: State what you know about the contract ? 

Mr. Storrs: Of your own knowledge. 

A. There was a contract existing between Stone and the South 
Park Commissioners at that time. 

The Court: Q. Did you ever see it? 


A. Yes, sir. 
+ Mr. DunLEvy: Do you know what became of it? 
4G A. It was burnt up. 
: Q. Did you make a copy of that contract? 
A. I did. 
739 Mr. Storrs: From what did you make it? 


A. I really don’t remember now. 
Q. Did you make it from the contract itself, or from your ae 
lection of it? 
A. My impression is I made it from my recollection at the time. 
The Court: Did you ever see the original ? 
A. Yes, sir. 
2 Have you a distinct recollection of what was in the original? 
That is the way I remember it now from my recollection of 
as original at the time. ! 
Q. When did you make this copy ? 
A. A couple of years after the fire. 
re Storrs: Give the date. 
A. May 15, 1872. . 
Q. The contract had already been destroyed ? 


A. Yes, sir. 

Q. You made that from your recollection of a contract you had 
once seen ? . . 

A. Yes, sir. 


Mr. Duntevy: Did you consult with anybody ? 

A. Mr. Stone and I together. 

Q. Did vou consult with the park commissioners ? ? 

A. I don’t think I did. 

Q. Your affidavit is on the back of that; are you certain it is a 
substantial copy ? : 

Objected to. a 

A. Yes, sir. a 

The Court: If he says there was a contract between them, 

740 ~=and that contract is destroyed and he recollects the contents, 

he can state it. You can state it in a general way—the sub: 
stance of the contract, which you say you saw? 

A. There has been some litigation in regard to the property, and 
Stone was fearing some litigation, and I remember he made some 
agreement with the South Park Commission-rs. 

Q. In writing? Ee 

A. Yes, sir; that they were to pay all the costs and do all the liti- ““s 
! gating themselves ; stand back of him. a 
Mr. DuNLEvy: Does that paper embrace it? 
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Objected to. 


Mr Dwuntevy: State what the contract was made between Stone 
and them at the time. 
A. That was the substance of it, just as I have said. 
Q. Substantially that you have in your hand ? 
A. Yes, sir. 
Q. Did you know anything about the condition of Stone’s real 
estate at the time he was real estate dealer and you was his clerk ? 
A. Yes, sir. 
(). State whether in connection with that sale you know whether 
an abstract was delivered to the South Park Commissioners at the 
time he made his deed. 
A. I could not say now. 
741 [Q.] Did you see this abstract before while you were in 
Stone’s office—see if you recegnize it? 
Mr. Futter: That would be immaterial any how. 
A. If it was in Stone’s possession at the time I worked for him of 
course I saw it; he had a great many abstracts ; | could not tell that 
particular abstract; I could not tell one from another; but if he had 
it at the time I undoubtedly had charge of it. 
Q. Do you know whether the abstract was delivered at the time? 
A. I could not say now. 
Cross-examination by Mr. FULLER: 
Q. Do you recollect the names of the parties in the litigation you 
refer to? 
A. Cushman agatust Stone. 
Q. Cushman against Stone and Monroe? 
A. Yes, sir. 
Mr. DuntEvy: Were the papers burned ? 
A. Everything Stone had was burned up. 
(). Was that suit restored after the fire? 
A. Not while I worked for him it was not. 


GEORGE NICHOLS was then recalled on behalf of the complainants, 
and testified as follows: 


Mr. Duntevy: Where did you get this abstract ? 
742 A. I got that from a gentleman in the Howland block, who 
had written he had a paper belonging to the estate of Stone. 
I went down to see about it, and he turned it over to me about a 
vear ago. : 

Q. Whose office was it ? 

A. I have forgotten the name, but I think it was the administrator 
of Mr. Kales; whoever it was they turned the abstract over to me; 
some gentleman in the Howland block. 

Q. You did not get it of Kales personally ? 

A. No, sir. 

Q. Nor of the South Park Commissioners ? 


A. I did not. 


Paut CORNELL was then reealled, and testified as follows: 


a 


THE SOUTH PARK COM ‘S3SIONERS. 
Mr. THompson: In August, 1870, was there any improvement at 
that time of the. Midway Plaisance or the East Park ? 

A. -Not in 1870. 2 

Mr. Futuer: I offer in evidence a certified copy from the superior 
court of the order dismissing the case which has been alluded to, 
Cushman vs. Stone,and deciding that case in favor of the defendant 
it was dismissed August 30, 1873. 

Mr. THompson: We object to that; it may have been by agree- 
ment. 

The Court: It may go in. 


It was read as follows: 


742} UwnNiIrep STATES OF AMERICA, pans 
State of Illinois, County of Cook, 


Pleas before the honorable the judges of the superior court of 
Cook county, in the State of Illinois, holding a branch court of said 
court at a regular term of said superior court of Cook county, be- 
gun and holden at the court-house in the city of Chicago, in said 
county and State, on the first Monday, being the fourtn day, of 
August, in the year of our Lord one thousand eight hundred and 
seventy-three, and of the Independence of the United States of 
America the ninety-eighth. 

Present: The Honorable William A. Porter, chief justice; Joseph 
EK. Gary and John A. Jamison, judges of the superior court of Cook 
county ; Charles H. Reed, State’s attorney ; T. M. Bradley, sheriff of 
Cook county. 

Attest : AUGUSTUS JACOBSON, Clerk. 


Be it remembered that heretofore, to wit, on the thirtieth day of 
August, in the year of our Lord one thousand eight hundred and 
seventy-three, the same being one of the days of the August term of 
the superior court of Cook county, the following among other pro- 
ceedings were had 1.1 said court and entered of record, to wit: 


Bill. 


WILLIAM A. W. CusHMAN 
vs. 315—27007. 
Horatio O. STONE and Henry S. MONROE. 


742 


el 


This dav again come the parties to this suit, by their solicitors re- 
spectively. as aforesaid, and this cause coming on now to be heard 
upon the exceptions of the defendants filed herein to the finding of 
Henry T. Steele, Esq., to whom this cause was referred for hearing, 
after arguments of counsel and due deliberation of the court said 
exceptions are sustained, and it is ordered by the court that said bill 
of complaint be, and the same is hereby, dismissed at complainant’s 
costs for want of equity. Therefore it is considered by the court 
that tne defendants do have and recover of and from the complain- 
ants their costs and charges in this behalf expended and have ex- 
ecution therefor. 
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And the complainants, having entered his exceptions herein, prays 
an appeal from the decree of this court to the supreme court of this 
State, which is allowed him on filing herein his appeal bond in the 
penalty of two hundred and fifty dollars without security, it being 
agreed by the parties hereto that said bond may be filed without 
security, said bond to be filed within twenty days from this date. 


7423 STATE OF ILLINOIS, \ 
County of Cook. . 

I, Patrick McGrath, clerk of the superior court of Cook county, 
in and for the State of Illinois, do hereby certify the above and fore- 
going to be a true, perfect, and complete copy of a certain order 
made and entered of record in said court in a certain cause lately 
pending in said court on the chancery side thereof, wherein William 
A. W. Cushman was complainant and Horatio QO. Stone e¢ al. were 
defendants. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court at Chicago this 12th day of November, A. D. 1884. 

[SEAL. ] P. McGRATH, Clerk. 


743 Mr. Futter: I also offer a decision of the supreme court 
in favor of Stone at the September term, 1873; that is, the 
order confirming the decree of the court below, which I find in the 
69th [llinois 
The Court: You do not mean to offer that in evidence? 
Mr. Futter: An appeal was taken. I wish to offer the order of 
‘the court to show that the decree of the court below was affirmed. 


It was admitted that the decree was affirmed by the supreme 
court, reported 69th I]l’s, page 516. | 
PAUL CoRNELL was then recalled by the South Park Com’rs, & 
testified as follows: | 
Mr. Futter: Examine the paper which I show you and state 
what It Is. | 
A. Mr. Fuller has just shown me what appears to be the opinion 
of James P. Root, that attorney of the commission at that time. 
Q. You say I hand you what appears to be signed by him ; 1s not 
it the opinion ? 
. It is the opinion. 
. And is it not signed by John M. Wilson? 
. Yes, sir. 
. He coneurs with James P. Root, doesn't he ? 
. He does. 
I don’t know whether this map (indicating) was technically 
put in. 
The Court: It 1s considered in. 
Mr. Futter: That is the Waite topographical map. 
i444 The Court (referring to opinion): I think this may go in 
as tending to show that the South Park Commissioners did 
not pay less than they thought the land was worth on account of 
the adverse claim. 
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Mr. Taompson: We take an exception. 

The Court: Of course you only offer it as tending to show the 
basis upon which the South Park Commissioners bought it. 

A. Yes, sir. 


The ve of James P. Root & John M. Wilson, & Waite’s 
topographical map. 
(Here follows map marked p. 744.) 


745 Tothe South Park Commissioners: 


I have examined the title to east fr’l half of northeast fractional 
quarter of sec-. 24, 38, 14, E. 3d P. M., as shown by abstract of Chase 
Bros., and continuation by Shortall & Hoard. Catharine A. Wood 
was the patentee, & joins with her nusband in a power of att’y in 
1853 to Nelson Wood to convey the land. The acknowledgment 
does not state that the contents were made known to Mrs. Wood. 
By the statute of 1847 a femme covert could join with her husband. 
She being a non-resident, in the execution of a deed it required only 
that she should be known to the officer. She was the same as a 
femme sole. Tie power of att’y was executed in New York. I think 
the acknowledgment substantially good. 

A bill is pending now by Cashman to set aside the trustee’s deed 
from Monroe to Stone, but an examination of the bill does not seem 
to give any claim to him. The foreclosure of that trust deed seems 
to be regular. 

I think warrant deed from H. O. Stone & wife will make title 


good in commissioners 
JAMES P. ROOT. 


I concur in the above. 
JOHN M. WILSON. 


Which was all the evidence offered by either of said parties. 
746 And thereupon the court charged the jury as follows: 


Charge to the Jury. 
KERR v. SoutH PARK Com. 


GENTLEMEN OF THE JURY: 

You are to determine by your verdict the fair cash value of two 
tracts of land on the 27th day of August, 1870, namely, the west 80 
acres of the southwest quarter of fractional section 13, less three lots 
of one acre each, and the southwest fractional quarter of the same 
section, which the parties have agreed contained 54 acres at the date 
named. 

You are to say now, from all the evidence before you, what those 
lands were worth fourteen years ago. The owner is entitled to their 
full cash value at that time; that is to say, to what he could have 
realized for them in cash, not at a furced sale, but at a sale made to 
any one able to buy them for cash or on time and terms equivalent 


to cash. 
47—1142 
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A number of witnesses testified that the agitation of the park 
project, the anticipation that the Legislature would authorize the ap- 
propriation of lands to establish a park in the vicinity of the 
7463 present South Park, and the introduction of the bill into the 
Legislature, which finally became a law on the — day of Feb- 
ruary, 1869, materially enhanced the value of lands embraced in the 
present park lines, as well as the lands adjacent thereto and in that 
vicinity. Any resulting benefit to the lands within the proposed park 
from this and other causes, such as the growth and prosperity, or the 
anticipated growth and prosperity, of the city of Chicago, you should 
take into account in determining the amount that will fairy com pen-l 
sate the owner. Buta number of witnesses also testified, and there 
seemed to be less disagreemc: | upon this point than upon some others, 
that the passage of the park act, its ratification by the people. and 
the fixing of the proposed park boundaries by the Legislature gave 
to the lands immediately fronting upon and in the vicinity of the 
park, including the Midway Plaisance and the boulevards, an addi- 
tional value solely on account of their being without the proposed 
park lines, but adjacent to the park, the plaisance, and the boule- 
vards, or near enough thereto to receive the special benefits resulting 
from such improvements. In the nature of things the lands within 
the proposed park, and which were to constitute it, could not have 
been then specially benefitéed, and the owner of the lands in ques- 
tion should be allowed nothing on the ground that his property was 
thus specially benefitted. Even the witnesses who testified 
747) ~—s upon this branch of the case for the owner admitted that the 
outlying lands received a benefit from their location or rela- 
tion to the park which the lands constituting the park did not 
recelve. 

Sales of property of like character and quality, similarly situated 
and affected by the same causes, made under circumstances likely 
to produce competition among bidders, are sometimes resorted to in 
determining the value of lands; but inasmuch as the lands adjacent 
to and in the vicinity of the park, pliisance, and boulevards re- 
ceived a special benetit, and were subject to a special burden by 
reason of the existence of the park, plaisance, and boulevards, their 
situation and that of lands embraced within the park lines were rel- 
atively so different that outside sales afforded no just grounds for 
determining the character of the lands taken for the park, and hence 
all evidence of such sales was excluded, and you are again instructed 
that there is no such evidence before you. 

[t is for you to say whether any of the experts in giving their 
opinions of the value of the two tracts in question were influenced, 
if at all, by knowledge of sales of lands which received a special ben- 
efit by reason of their pecaliar relation to the park, plaisance, and 
boulevards. ‘To the extent that any of the witnesses based their 
opinions upon a knowledge of such sales, their evidence should be 

disregarded. It is for you to say, however, whether any of 

748 ~~ the witnesses gave opinions upon this basis. 
The owners of the two tracts, the value of which you are to 
determine by your verdict, introduced evidence of ,one sale within 
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the park lines, and the park commissioners introduced evidence of 
a number of other inside sales. How far these sales were of lands 
similar in quality and character to the two tracts in question you 
will determine from the evidence before you. It is for you to say 
whether the vendees for any reason parted with their lands for less 
than, in their opinion, they were fairly worth; and whether the 
park commissioners endeavored to and actually purchased such 
lands for less than their full cash value. You have been told that 
the board of park commissioners was a rich and influential corpora- 
tion, and that the owners of the lands within the park lines, rather 
than litigate with a powerful adversary, were liable to and did take 
less than their property was worth. It is proper in this connection 
you should be reminded that the board of park commissioners is not 
a business corporation engaged in making money for its stockhold- 
ers. The commissioners act for the public and discharge a_ public 
trust. The park is not their private property, and it was their duty 
as public officers to resort to the mode prescribe by the laws 
of the State in acquiring title to property within the park 
lines when in their judgment the owners demanded more than 
such property was worth. You are required to determine 

749 ~~ the full cash value of the two tracts submitted to your judg- 
ment, because the owners and the park commisoners have 

thus far been unable to agree as to their value, and this you are 
to do without regard to the character or influence of the parties. It 
is wholly immaterial how ‘long this litigation has been pending ; 
how much this owner has expended or may hereafter expend in 
litigation ; whether the park commissions took possession of the land 
with or without consent; that one of the parties is a corporation and 
the other a natural person, male or female, old or young, rich or 
poor, influential or uninfluential, and if you permit your minds to 
be influenced in any degree by such immaterial matters it will be 
because you are deficient in sense of duty or intelligence. This is 
not a case in which the owner is entitled to the full cash value of 
his lands and something more as punative damages, or smart money. 
The witnesses were wide apart in their estimates of the value of 
the property. Their opinions you will weigh in connection with all 
the other evidence in the case. You beard them examined in chief 
and cross-examined. Ample opportunity was thus afforded you to 
judge of their intelligence, the soundness of their judgment, their 
disposition to speak the truth, and the basis upon which they 
judged of the value of the lands. These opinions will be con- 
sidered in connection with the evidence of inside sales as well 

750 ~=—as all the other facts before you. Mere speculative opinions 
and theories should not weigh against facts. In the opinion of 

some, land has a speculative value as well asa real value. Real estate 
is sometimes bought on time, or largely on time, with the hope and 
expectation that the buyer will be able to dispose of it at an advance 
before his payments become due, thus realizing a profit. The opin- 
ions of men who thus deal in real estate for speculation should be 


received and weighed with caution. It is for you to say whether 


any of the witnesses who have testified in this case were of this 
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speculative class, and gave to the lands in question a mere specula- 
tive value. | 

As vou have already been told, the owner is entitled to the full 
cash value of his lands at the time the park commissioners took 
possession of them, namely, on the 27th of August, 1870. Situated 
as they then were, what were they worth in cash or on terms equiv- 
alent to cash in the market, if a market then existed for such lands? 
It is to be borne in mind—it was then known—that these lands 
were within the park lines and designated for park purposes. What 
would any one needing lands for residence, business, or any other 
purpose have paid for the. in cash? You are not at liberty to 
place a value upon these lands upon the basis of what some one 
might have been willing to have bought them for on time at the 

date named for purely speculative purposes. If the evidence 
751 ~~ shows that lands within the park had a market value, then 

your duty is comparatively easy ; but if, on the other hand, 
the evidence fails to show the existence of a market value at that 
time for lands within the proposed park lines, then it would be your 
duty to ascertain the value of the two tracts by the best and most 
satisfactory lights afforded by the evidence. 

In determining the value of the land at the date fixed you are to 
regard them as they then were, without reference to possible increase In 
value thereafter from the park or other surrounding improvements. 
You were permitted to visit and view the lands the beiter to enable 
you to apply the evidence, and not that you might see them in their 
relation to present surroundings, influences, or improvements. 


Whereupon the jury retired. 


75? KERR — v. SoutH PARK COMMISSIONERS. 


, Turspay, Dee. 16th. 
The jury, after being out since vesterday afternoon, and having 
failed to agree, were brought before the court. | 


The Court: Gentlemen, you have not been able to agree on a 
verdict, I am informed. . : 
The Foreman: We have not, your honor. 
The Court: Ts there any prospect of an agreement? 
The Foreman: In my judgment, I think we may get together. 
The Court: [I sent for you to know what the prospect was, and 
whether you needed any further aid from the court. You can now 
return to your room. | 
A Juror: Would it be proper for us to carry with us the instrue- 
tions of the court? We differ a little as to some points. 
The Court: Perhaps the better way would be to state the point 
in the ease to which vou desire the court to repeat its instructions. 
Mr. Swetr: Weare willing they should take the whole instrue- 
tions, 
703 Mr. Storrs: I think the suggestion of the court is a very 
good one, to instruct them on the specific points required. — 
Mr. Swetr: Every man may have a point. 
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The Court: ] think it is better to state the precise point, and the 
court will repeat its instructions. | 

Mr. Swett: I will suggest they might retire, and propound their 
Inquiries In writing. 

The Court: If any juror wishes the aid of the court, he can pro- 
pound his inquiry now, whatever it may be; I have not the slightest 
idea what it is. 

A Juror: I would like to have the instruction repeated as to 
what constitutes the market value. The court gave some instruc- 
tions in regard to that, and there is some difference among us as to it. 

The Court: You were told yesterday that if, from the evidence, 
there appeared to have been a demand or a market value for this 
land at the time, namely, on the 27th of August, 1870, your duty 
would be comparatively easy ; that you would have to be guided by 
that market; but, if you found there was no market value for lands 
situated as these lands were at that time, then you would be obliged, 
with the aid of all the testimony before you, to determine 
the value as best you could. Now, what you are to do 
is simply determine, as I instructed you yesterday, the value 

of that land on the 27th of August, 1870. The market 
754. =value was what land would have sold for in cash, or 
on such time and terms as would be equivalent to cash. 
Was there any demand; was there any market for land situated as 
this was at that time? What evidence is there before you, if any, 
showing that the lands within the park lines, or the designated 
park lines, were changing hands after the passage of the park act? 
You were told yesterday that in estimating the value of these lands 
the owners were entitled to any benefit or appreciation that they re- 
ceived in consequence of the agitation of the park project, and the 
expectation that some park would be established in that vicinity. 
If you believe the lands in that neighborhood were all benefited 
in this particular, these lands in common with others, they should 
receive the benefit of that appreciation. In order to determine what 
that appreciation was you have a right say from the evidence what 
these lands were worth independently of and uninfluenced by this 
cause. Take the value of the lands before there was any agitation 
of the park project, and before this expectation existed, and add to 
that, if you can, the increased value. In that connection, however, 
you will bear in mind that many of the witnesses, most of them, 
perhaps, testified that the final passage of the park act, and its rati- 
fication, resulted in special benefit to the lands around the park and 
in its vicinity, and that the lands within the park lines did not 
755 ‘receive this special benefit. For this special benefit you will 
allow nothing. ‘ | 

A Juror: Do I understand the court we have any evidence of 
sales outside of the park ? | 

The Courr: You have no right in making up vour verdict to 
consider what lands outside of the park lines sold for. Witnesses 
were examined as to what they knew of outside sales; this was to 
show they were qualified to give opinions which might amount to 
something on the question of the value; that they were familiar 
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with values and property in that neighborhood. In determining 
the value of these lands you will consider the sales within the park 
lines, the opinions of witnesses, and all the other evidence in the 
case, and say what you think they were worth. Itis proper, how- 
ever, I should also say, that sales within the lines, provided they 
were made under circumstances indicating that the owners received 
what they thought their property was reasonably worth, and the 
opinions of witnesses who spoke of real rather than speculative 
values, should have greater weight than mere speculative values. 
The opinions of witnesses wo spoke of actual cash values—that 1s 
to say, what property of that kind was worth, what it would have 
sold for, what the owners could have realized for it in cash, or on 
terms equivalent to cash—are to be preferred to the opinions of wit- 
nesses who spoke of the lands in a mere speculative sense ; 
756 what they would have sold for on time, the purchaser expect- 
ing an advance which would enable him to sell them, real- 
izing a prolit, before the maturity of his: payments. Such a sale 
would be a mere speculative sale, and, if you believe any of the wit- 
nesses gave the value of the lands on that basis, their opinions are 
worth less, and should amount to less, than the opinions of wit- 
nesses who spoke on a different basis, namely, the actual value in 
cash or its equivalent. 
Mr. Swerr: I desire the court to note an exception. 
And thereupon the jury retired and returned their verdict. 


757 Whereupon the complainants Kerrs moved to set aside said 
verdict, and for a new trial, in the words «& figures following, 
to wit: 


United States Circuit Court for the Northern Distriet of Illinois. On 
the law side forthe purpose of ascertaining the value of property. 


Suste N. Kerr ef al. vs. Sourh PARK COMMISSIONERS. 


And now come the complainants and move the court to set aside 
the verdict of the jurv in the above-entitled cause, and for a new 
trial, and assign the following reasons in support of said motion : 

1. The court erred in admitting improper evidence on behalf of 
the defendant against the objection of the complainants. 


2. The,court erred in admitting evidence on behalf of the defend- 


ant as to the value of the property in question in 1867. 

3. The court erred in admitting evidence on behalf of the defend- 
ant as to the value of the property in question prior to any park 
agitation. 

4. The court_erred in refusing.to admit proper evidence offered on 

behalf of said complainants. 

758 5. The court erred in refusing to admit evidence offered by 
the complainants of sales of property outside of the park 
limits. 

6. The court erred in refusing to admit. evidence offered by the 
complainants of sales of property outside of and not abutting upon 
the park, boulevards, or plaisance. 


* “ 
pa 
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7. The court erred in refusing to admit evidence offered by the 
complainants of sales of property not abutting upon the park, boule- 
vards, or plaisance, but within half a mile of the property in ques- 
tion, made in the summer and fall of 1870, said sales of land being 
sales of land otherwise similarly situated and of like character with 
the property in question. 

8. The court erred in refusing to admit evidence offered by the 
complainant of sales of property not abutting upon the park, boule- 
yards, or plaisance, but within half a mile of the property in ques- 
tion, after the passage of the park act, and prior to the selection by 
the park commissioners of land for the park, said sales being of 
land similar in character and otherwise similar in situation. 

9. The court erred in giving improper instructions to the Jury. 

10. The court erred in instructing the jury as follows: That ‘but 
a number of witnesses also testified, and there seems to be less dis- 

agreement upon this point than upon some others, that the 

759 passage of the park act, its ratification by the people, and the 

fixing of the proposed park boundary by the Legislature, 
gave to the lands immediately fronting upon and in the vicinity of 
the park, including Midway Plaisance and the boulevards, an addi- 
tional value solely on account of their being without the proposed 
park lines, but adjacent to the park, plaisance, and boulevards, or 
near enough thereto to receive the special benefits resulting from 
such improvements. In the nature of things the lands within the 
proposed park, and which were to constitute it, could not have been 
thus specially benefited, and the owner of the lands in question 
should be allowed nothing on the ground that his property was thus 
specially benefited.” | : 

11. The court erred in instructing the jury as follows: “ Even the 
witnesses who testified upon this branch of the case for the owner 
admitted that the outlying lands received a benefit from their loca- 
tion or relation to the park, which the lands constituting the park 
did not receive.” 

12. The court erred in instructing the jury as follows: “Sales of 
property of like characterand quality similarly situated and affected 
by the same causes, made under circumstances likely to produce a 
competition among bidders, are sometimes resorted to in determining 

the value of land, but inasmuch as the lands adjacent to and 

760 in the vicinity of the park, plaisance, and boulevards received 

a special benefit and were subject to a special burden by rea- 
son of the existence of the park, plaisance, and boulevards, their 
situation and that of the lands embraced within the park were 
relatively so different that outside sales afforded no just ground for 
determining the character of the land taken for the park, and hence 
all evidence of such sales was excluded, and you are again instructed 
that there is no such evidence before vou.” 

13. The court erred in instructing the jury as follows: “ It is for 
you to say whether any of the experts in giving their opinions of the 
values of the two tracts in question were influenced, if at all, by a 
knowledge of sales of lands which received a special benefit by rea- 
son of their peculiar relation to the park, plaisance, and boulevards 
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to the extent that if any of the witnesses based their opinions upon 
a knowledge of such sales, their evidence should be disregarded.” 
14. The court erred in instructing the jury as follows: “ Mere 
speculative opinions and theories should not weigh against facts. 
In the opinion of some land has a speculative value as well as a 
real value. Real estate is sometimes bought on time or largely on 
time, with the hope and expectation that the buyer will -be able to 
dispose of it at an advance before his payments become due, thus 
realizing a profit. The opinions of men who thus deal in real 
761 estate for speculation should be received and weighed with 
caition. It is for you to say whether any of the witnesses. 
who have testified is, this case were of this speculative class, and 
gave to the lands in question a mere speculative value.” 
15. The court erred in instructing the Jury as follows: “ As you 
have already been told, the owner is entitled to the full cash value 
of his lands at the time the park commissioners took possession of 


them, namely, on the 27th of August, 1870. Situated as they then 


were what were they worth in cash, or on terms equivalent to cash, 
in the market, if a market then existed for such lands? It is to be 
borne in nind it was then known that these lands were within the 
park lines and designated for park purposes. What would any one 
needing lands for residence, business, or any other purpose, have 
paid for them in cash ?” 

16. The court erred in instrueting the jury as follows: “ You are 
not at liberty to place a value upon these lands upon the basis of 
What some one might have been willing to have bought them for on 
time at the date named for purely speculative purposes.” 

17. The court erred in instructing the jury as follows: “ Now, what 
you are to do is simply to determine, as [ instructed you vesterday, 
the value of that land on the 27th of August, 1870. The market 

value was what the land would have sold for in eash, or on 
762 such time and terms as would be equivalent to cash. Was 

there any demand ; was there any market for land situated as 
this was at that time? What evidence is there before you, if any, 
showing that lands within the park lines or designated park lines 
were changing hands after the passage of the park act? You were 
told yesterday that in estimating the value of these lands the owner 
was entitled to any benefit or appreciation that they received in con- 
sequence of the agitation of the park project and the expectation 
that some park would be established in that vicinity. If you believe 
the lands in that neighborhood were all benefitted in this particular, 
these lands in common with others, they should receive the benefit 
of that appreciation. In order to determine what that appreciation 
was vou have a right to say from the evidence what those lands were 
worth independently of and uninfluenced by this cause, take the 
value of the lands before there was any agitation of the park project 
and before this expectation existed, and add to that, if you can, the 
increased value. In that connection, however, you will bear in mind 
that many of the witnesses, most of them perhaps, testified that the 
final passage of the park act and its ratification resulted in’ special 
benefit to lands round the park and in its vicinity, and that lands 
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in the park did not receive this special benefit. For this spe- 
763 cial benefit you will allow nothing.” 
18. The court erred in instructing the jury as follows: 
“You have no right in making up your verdict to consider what 
lands outside of the park line sold for.” pee. 

19. The court erred in instructing the jury as follows: “In deter- 
termining the value of these lands you will consider sales within 
the park lines, the opinions of witnesses, and all other evidence in 
the case, and say what you think they were worth. It is proper, how- 
ever, I should also say that sales within the lines, provided they 
were made under circumstances Indicating that the owners received 
what they thought their property was reasonably worth, and the 
opinions of witnesses who spoke of real rather than speculative 
values, should have greater weight than mere speculative values.” 

20. The court erred in instructing the jury as follows: “The 
opinions of witnesses who spoke of actual cash value—that.is to 
say, what property of that kind was worth, what it would have sold 
for, what the owner could have realized for it in cash or on terms 
equivalent to cash—are to be preferred to the opinions of witnesses 
who spoke of the land in a mere speculative sense and what tkey 
would have sold for on time, the purchaser expecting an advance 
which would enable him to sell them, realizing a profit before the 

maturity of his payments. Such a sale would be a mere 
764 ~— speculative sale. and if you believe any of the witnesses gave 
the value of the lands on that basis their opinions are worth 
less, and should amount to less, than the opinions of witnesses who 
spoke on a different basis, namely, the actual value in cash or its 
equivalent.” 
21. The charge of the court tended to, and did, mislead the jury 
in arriving at their verdict. 
22. The verdict of the jury is not sustained by the evidence. 
23. There is no evidence in the case to support the verdict of the 


ury. 
me JOHN C. DUNLEVY, 
LEONARD SWETT, 
LEAMING & THOMPSON, 
Complainants’ Solicitors. 


Endorsed: Filed Jan’y 8, 1885. Wm. H. Bradley, clerk. 


765 Which motion was argued and overruled by the court. 


Signed and sealed this sixth (6th) day of October, A. D. 1885, 


nunc pro tunc as of August 13th, A. D. 1885. 
WALTER Q. GRESHAM. [sEAt.] 


Endorsed: Filed October 6, 1885. Wm. H. Bradley, clerk. 


766 NortTHERN District oF ILLINOIS, 8s: 


I, William H. Bradley, clerk of the circuit court of the United 
States for said northern district of Illinois, do hereby certify the 
48—1142 


) 


378 SUSIE M. KERR ET AL. VS. SOUTIT PARK COMMISSIONERS. 


foregoing transerip to bea true, perfect, ane correct COPY ot the 
mandate from the Sapreme Court of the United States filed May 
17th, 1SS2: of the ore r of said crreuit court redocketing the case 
of the date of Mav 20th, ISsz: of the order of the 12th of June, 
1SS2: of the bill of revivor filed on the Ist day of November, 1882, 
by the appellees, sed the order of the said circuit court entered (1) 
the seid first day of November, ISsz: of the order of said court of the 
date of February Sth. Issd: of the orders of said court made and 
entered, respectiy ly, on the 2ith & 27th of May, ISStoand the Pith 
day of June, ISSt; of the orders entered, respectively, 2. Sd, 4th, 
oth, 6th, Sth, Vth, Toth, Lith. P2th, both. aoth, Moth. and tend of 
December, ISS-4, also on the LOth and I2th days of January, ISS: 
of the certificate of the closw of sald counrt of the T2th of January, 
LSS); of the finding ania Vv " Liat (>) thie puny ice thre Chih hice rv ste ot 
seid court: of the dec of the date of January Oth). ISS.2: of orders 
of the date of the T5th and DPdth of Merch, TSs5, respectively ; 
of the appeal boned filed Miarel Ddth, Psso: of an orc rot satd court 
of the date of thie both of August, LSSo : Oi ah ore I" of Sid court of 

thie Oth of Octal cr. ISS. : of this ("4 rtificate of evidenee filed 
OG O«etober Oth. ]SS.). ela’ puro fine as of ANueoust Moth. ISS), all 


— 


beeen rise, entered, 


> . } . } } : 
of said) orders. entries. gad files disivipy 


and filed in said elreuit court di said cause wherein Susie M. herr, 

Rosai dl. Kerr. and Joseoh Bo here. oxecutors, Weare the com- 
. , , ‘ : ° 

platnants, and the South Park Coninisstoners of a/. are the detend- 
} ef aa . os 

thlits. as theo; eibhad OF Thre sale WOW rehbialh Id) MV Custody and 


control, 

fh testimony whereof To have hereunto sect my Land and athixed 
thre seul of site eourt at av ollice 11) Chileago, 11 said district, this 
fifteenth dav of October. TNSS. 

[Seal of Circuit Court U.S... Northern Dist. Tlinois, PSs 


WM. TL BRADLEY. Clerk: 


endorsed on cover: N. Tilinois ©. CC. Uos. No. 1142. Susie M. 
Kerr, Rosa lL. herr, and Joseph bo herr, appellants, os. The South 


Park C‘onimissions: iS. lal a (October Lf). LSS). 


- v ‘ a 


SUPREME COURT OF THE UNITED STATES,  — 


OCTOBER TERM, A. D. 1885. 4 
| = 2 hee 
SUSIE M. KERR ET AL., APPELLANTS, = 


-2e#@e 


APPEAL FROM THE UNITED STATES CIRCUIT COURT, 
NORTHERN DISTRICT OF ILLINOIS. 
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SUSIE M. KERR ET AL., APPELLANTS, 
7S. 


THE SOUTH PARK COMMISSIONERS. 
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APPEAL FROM THE UNITED STATES CIRCUIT COURT, 
NORTHERN DISTRICT OF ILLINOIS. 


IN CHANCERY. 


ABSTRACT OF RECORD. 


PLAcITA, January 20, 1885, of the December term, 1884, 
of said court. 
2 Mandate, dated May 13, 1882, and filed May 17, 1882, 
_affirming the decree in the cause of William P. Kerr v. The 
South Park Commissioners and others, as follows: 


Whereas, Lately in the Circuit court of the United States for 
the Northern district of Illinois, before you, or some of you, in a 
cause between William P. Kerr, complainant, and John M. Wilson, 
Paul Cornell, Leverett B. Sidway, George W. Gage, Chauncey T. 
Bowen, The South Park Commissioners, : Charles B. Phillips, and 
Charles H. Atkins, defendants, wherein the decree of said Circuit 
court, entered in said cause on the 8th cay of October, A. D. 1878, 
is in the following words, viz: 

« This cause coming on to be heard upon the bill, answers, and 
replications, and proofs, and having been argued by counsel, and the 
court being sufficiently advised in the premises, it is ordered, ad- 
judged and decreed that the defendant, The South Park Commiss, 
ioners, pay to the complainant, William P. Kerr, and his assignees- 
the value of the premises on the twenty-seventh day of August, A. 
D. 1870, known and described as the south fractional half of section 
thirteen, in township thirty-eight, north of range fourteen, east of 
the third principal meridian, except lots 9, 10 and 15, in Chas. B. 
Phillips’ subdivision of 26 acres off the west side of the S. W. 4 
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of said section thirteen, according to plat of same recorded in the 
recorder’s office of Cook county, in book 98 of maps, page 9, and 
the east half of said south-west quarter of said section thirteen, 
together with interest thereon from the twenty-seventh day of Au- 
gust, A. D. 1870, at the rate of six per cent. per annum, upon the 
conveyance of said premises by the complainant, William P. Kerr, 
and his assignees, claiming under him since the commencement of 
this suit, by deed, which shall release to the South Park Commiss- 
ioners all interest of the said complainant and his assignees. And 
it is further ordered that the value of said premises required to be 
paid be ascertained as follows: <A jury shall be empaneled in this 
court, on the law side ‘ereof, to hear the evidence submitted by 
both parties, and said jury shall determine by their verdict the value 
of the land hereinbefore described on the twenty-seventh day of 
August, A. D. 1870, the time when possession was taken by the 
South Park Commissioners, and the verdict shall be certified by the 
clerk to the chancery side of this court, and the amount so found 
shall be considered as the value of said premises on the day afore- 
said, unless set aside or changed by the further order of this court. 
And it is further ordered that the complainant, William P. Kerr, 
make a deed, and procure deeds to be made by all persons claiming 
under him since the commencement of this suit, conveying to the 
South Park Commissioners the premises aforesaid, when they shall 
pay the amount found to be due, with interest from the twenty-sev- 
enth day of August, A. D. 1870, at the rate of six per centum per 
annum. And the court denies any relief to the complainant as to 
the east half of the south-west quarter of section 13, as aforesaid, 
and it is ordered that the bill of complaint be dismissed as to that 
part of the premises. | 

And it appearing to the court that the South Park Commissioners 
have commenced proceedings to condemn the undivided one-quarter 
of the west half of the south-east quarter of section twenty-four, in 
township thirty-eight, north, of range fourteen, east of the third 
principal meridian, another of the tracts described in the bill, and 
belonging to the complainant, it is ordered that all questions touch- 
ing the same be reserved for the further order of the court. It is 
further ordered that the question of the costs be postponed for the 
further consideration and order of the court.” 

As by the inspection of the transcript of the record of the said 
Circuit court, which was brought into the Supreme court of the 
United States by virtue of an appeal taken by the South Park 
Commissioners, and a cross-appeal taken by William P. Kerr, 
agreeably to the act of Congress, in such case made and _ provided, 
fully and at large appears. 

And whereas, in the present term of October, in the year of our 
Lord one thousand eight hundred and eighty-one, the said cause 
came on to be heard before the said Supreme court, on the said 
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transcript of record, on appeal and cross-appeal, and was argued 
by counsel; on consideration whereof, the court being equally 
divided in opinion, it is now here ordered, adjudged and decreed by 
this court, that the decree of the said Circuit court, in this cause, 
be and the same is hereby affirmed. 

Each party paying the costs of their appeal in this court 

12th December, 1881. You, therefore, are hereby com- 

manded that such proceedings be had in said cause, as according to 
right and justice, and the laws of the United States ought to be had, 
the said appeals notwithstanding. 

Witness the Honorable Morrisoh R. Waite, Chief Justice of said 
Supreme court, the thirteenth day of May, in the year of our Lord 
one thousand eight hundred and eighty-two. 


COs OB i oi ves Kaus 
Clerk 9. ..-+-+. Taxed by Fames H. McK. Clerk of th 
Axe 2Y ames - 4acCNenney, UClerr O e 
Printing Record $.. rine Supreme Court of the United States. 
Attorney $......... ois 
6 May 20, 1882. Order redocketing said cause on motion of M. 


W. Fuller, ‘solicitor for South Park Commissioners, death of 
William P. Kerr suggested, and leave to either party to file bill of 


revivor. 
3 November 1, 1882, bill of revivor filed by South Park com- 
missioners. 
15 Order reviving cause in name of Susie M. Kerr, Joseph B. 


Kerr and Rosa L. Kerr, executors and trustees under the will 
of William P. Kerr, deceased. 


19 Motion by South Park Commissioners for framing of issues 
to be submitted to the jury. 
20 June 11,1884. Order overruling said motion. 
AT Law. 
21 December 2, 1884, in the “adjourned October term, 1884,” 


jury called. 
29 December 16, 1884. Jury return verdict. 
30 January 10, 1885, of December term, 1884, hearing on motion 


for new trial. 
January 12, 1885. Order upon motion for new trial as follows: 
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UnitTep States Circuit Court, NORTHERN DIsTRICT OF JLLINOIs. 


Susie M. Kerr, Rosa L. Kerr, | 
and Joseph B. Kerr, | 
Executors, etc. is 

ws. | 

South Park Commissioners. | 


This cause comin, on upon the motion of the plaintiffs Kerr, 
that the verdict hereinbefore, on the sixteenth day of December, 
1884, rendered, determining the value of the south fractional half of 
section thirteen, in township thirty-eight, north of range fourteen, 
east of the third principal meridian, except Lots 9, 10 and 15, in 
Charles B. Phillips’ subdivision of twenty-six acres off the west side 
of the south-west quarter of said section thirteen, according to plat 
of same recorded in the recorder’s oflice, of Cook county, in book 
98 of maps, page g, and the east half of said south-west quarter of 
said section thirteen, on the 27th day of August, A. D. 1870, in 
accordance with the decree entered in the above entitled cause, on 
the chancery side of this court, on the 8th day of October, 1878, 
be set aside, and a new trial awarded; and the court having heard 
the arguments of counsel, and being fully advised in the premises, 
overrules said motion, and directs said verdict to be certified by the 
clerk, as provided in said decree. To which said _ plaintiffs, Kerr, 
now and here except. | 


IN CHANCERY. 


31 January 12, 1885, there was filed in the clerk’s office the 
certificate of the clerk as follows: 


UnitTEpD STATEs Circuit Court, NoRTHERN DIsTRICT OF 
ILLINOIS. 


Susie M. Kerr, Rosa L. Kerr and | 
Joseph b. Kerr, Executors, etc. | 
vs. f 

South Park Commissioners. 


I, William H. Bradley, clerk of said court, do hereby certify that 
the following is the verdict rendered on the 16th day of December, 
A. D. 1884, by the jury empaneled in the above entitled cause to 
determine the value of the south fractional half of section thirteen, 
in township thirty-eight, north of range fourteen, east of the third 
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principal meridian, except lots 9, 10 and 15 in Charles B. Phillips’ 
subdivision of 26 acres off the west side of the south-west quarter of 
said section thirteen, according to plat of same recorded in the 
recorder’s office of Cook county in book 98 of maps, p. 9. and the 
east half of said south-west quarter of said section thirteen, on the 
27th day of August, A. D. 1870, as provided in the decree of this’ 
court in the above entitled cause, entered on the 8th day of October, 
A. D. 1878, on the chancery side of this court, to wit: “ We, the 
jury, fix the value of the tracts of land in controversy, comprising 
one hundred and eleven (111) acres, as of the date of the 27th of 
August, 1870, at one hundred and fifty-five thousand four hundred 
dollars ($155,400.) W.H. Colard, Theodore Gestefeld, J. B. Platt, 
Frederick Marquardt, John Ryan, S. A. Ballou, Geo. W. Dean, 
W.S. Corning, W. T. Laws, Albert T. Jones, Silas Enyart, Jerome 
Burnett,” which said verdict is hereby certified by the clerk to the 
chancery side of said court, as by said decree and the order over- 
ruling said motion to set aside said verdict, directed. 

As witness my hand and the seal of said court, this 12th day of 
January, A. D. 1885. 


[ SEAL. | Wm. H. BrRApDLEy, Clerk. 


January 20, 1885, in the “ December term, 1884, of said 


34 
court,” decree as follows: 


Circuir CourtT OF THE UNITED STATEs, NORTHERN DISTRICT 
InN CHANCERY. 


OF ILLINOIS. 


Susie M. Kerr eé ai. 
US. 
South Park Commissioners. 


This cause coming on to be heard upon the pleadings, orders and 
decree of October 8, 1878, herein, and the mandate of the Supreme 
court herein, filed May 17, A. D. 1882, and the verdict of the jury 
rendered upon the law side of this court on the 16th day of Decem- 
ber, A. D. 1884, (the motion to set aside the same having been 
overruled) and certified by the clerk tuo the chancery side of this 
court determining the value of the tracts of land described in the 
decree herein entered on the eighth day of October, A. D. 1878, to 
have been on the twenty-seventh day of August, A. D. 1870, the 
sum of $155,400; and the evidence, rulings and charge of the court 
upon the trial of the issue as to said value, it is hereby ordered, ad- 
judged and decreed that said amount of $155,400 be, and is hereby 
adjudged to be the value of said tracts of land at that date. Andi it 
appearing to the court that the said complainants cannot at present 
comply with said decree of October 8, 1878, and that various 
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claims are set up as against said complainants to said value, 
or portions thereof, it is ordered that the South Park Com- 
missioners pay into court the said sum of $155,400, with interest 
thereon from the 27th day of August, A. D. 1870, at the rate of six 
per cent. per annum to the date of such payment, and that upon 
such payment into court, the said South Park Commissioners be 
discharged from further liability for interest in the premises, and 
that the distribution of said money when paid into court be reserved 
until further order. And the South Park Commissioners exhibiting 
to the court the pleadings, orders, proofs and decree of August 
twenty-sixth, 1882, in ace ain cause on the chancery side of this court, 
wherein the South Park Commissioners was complainant, and Susie 
M. Kerr, Rosa L. Kerr and Joseph B. Kerr executors, etc., of Wil- 
liam P. Kerr deceased, and others were defendants, wherefrom it 
appears that on the twenty-ninth day of November, 1879, the sum 
of eighty-two thousand eight hundred dollars, and on the twenty- 
sixth day of February, 1880, the sum of seventy-two hundred dol- 
lars, of the moneys of the said South Park Commissioners came to 
the hands of said Kerrs, complainants im this case, and that the sum 
of forty-two hundred and twenty dollars and nineteen cents was 
paid into this court in that suit December first, 1882, as appears from 
the order of this court in that cause on that day entered, all these 
moneys being paid on account of the lands in this cause mentioned, 
and it further appearing thai the sum of twenty-five thousand dollars 
was paid into court in this cause on the eighteenth day of February, 
1884, on account of said lands. It is ordered that said several sums 
of eighty-two thousand eight hundred dollars with interest from 
November twenty-ninth, 1879; seventy-two hundred dollars with 
interest from February twenty-sixth, 1880; forty-two hundred and 
twenty dollars and nineteen cents as of the date of payment into 
court herein provided for, and twenty-five thousand dollars with 
interest from February eighteenth, 1884, be applied on said princi- 
pal sum of $155,400 and interest, and that the South Park Commis- 
sioners pay into court under this decree only the balance thereby 
arrived at, together with the commission provided by law thereon, 
and the sum of two hundred and fifty dollars the commission on the 
sum of twenty-five thousand dollars so paid February 18th, 1884, 
as aforesaid and interest thereon from that date. And it is also 
ordered that the deed of James R. Doolittle referred to in said de- 
cree of August 26th, 1882, in the cause of the South Park Commis- 
sioners against Susie M. Kerr and others, may be executed and de- 
livered to said South Park commissioners, and that thereupon said 
sum of forty-two hundred and twenty dollars and nineteen cents 
may be taken from the registry of this court by said complainants 
Kerr, without prejudice to any appeal in said cause in which said 
money was so paid into court and deed directed to be delivered as 
aforesaid. 
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37 March 13, 1885, in the adjourned March term of said court, 
1885, motion by complainants for appeal. 

38 March 14. Appeal allowed and bond filed and approved. 

4I August 13, 1885, in the “ July term of said court, 1885,” mo- 
tion as follows: | 


Susie M. Kerr eé ai. 
US. In Chancery. 


South Park Commissioners e/ a/. 


Now come the complainants, and by Isham and Lincoln, their 
solicitors, and present to the court an alleged copy of the testimony 
taken before the jury heretofore empaneled in this cause, and move 
that the same be certified by the court and made a certificate of evi- 
dence and a part of the record in this cause, to which motion the 
defendants, the South Park Commissioners, by M.'W. Fuller, its 
solicitor, objects, and thereupon the court takes the motion under 

advisement. 
414 Order upon motion as follows: 


Susie M. Kerr eZ ai. 
US. Ln Chancery. 


South Park Commissioners eé ai. 


This matter coming on upon the motion of the complainants, Kerr, 
herein entered August 13, 1885, and the court being now sufficiently 
advised in the premises, sustains said motion and signs the copy of 
evidence presented on that day, nunc pro tunc as of said August 

thirteenth, 1885. 
42-765 Certificate of evidence or bill of exceptions testec as signed 
and sealed, October 6, nunc pro tunc as of August 13, 1885. 
The motion for new trial appears in this bill or certificate, and is en- 
titled «On the law side for the purpose of ascertaining the value of 


property.” 
767 ~ Clerk’s certificate. 


RECORD PRIOR TO MANDATE. 

The decree of January 20, 1885, states that the cause came on 
upon the pleadings, orders and decree of October 8, 1878, and the 
mandate. | 

By stipulation, the printed copy of the record filed in this court in 
the cause of Zhe South Park Commisstoners v. William P. Kerr, 
November 13, 1878, and which gives the pleadings, orders and de- 
cree of October 8, 1878, is filed (exclusive of the evidence) as part 
of the record herein. 


8 SUSIE M. KERR ET AL. VS. SOUTH PARK COMMISSIONERS. 


The following contains all of the pleadings necessary to be con- 

sidered, the references being to the pages of the printed copy. 

51 Consolidated engrossed bill, filed by W. P. Kerr, January 27, 
1875. : 

115 December 4, 1875. Amendments filed. 

121 Answer of South Park Commissioners to consolidated en- 
grossed bill as amended, filed February 3, 1876. 

148 ~=Replication, filed February 7, 1876. 

257. Decree of October 8, 1878, given aude in mandate. 


MELVILLE W. FULLER, 
Of Counsel for Appellee. 
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Supreme Court of the United States, 


OcTOBER TERM, A. D. 1885. 


rt 


SUSIE M. KERR eT AL., 
Appellants, 


VS . 


THE SOUTH PARK COMMISSIONERS, 


) NO. 1142. 
Appellees. | 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
NORTHERN DISTRICT OF ILLINOIS. 


ADDITIONAL RECORD. 


UNITED STATEs CircuiT CourT—NoORTHERN DiIsTrRICT 
OF ILLINOIS. 


_ Fripay, January 23, 1885. 

Present: Hon. Walter Q. Gresham, Circuit Judge. 

Susie M. Kerr ef al. : 
vS. In Chancery. 
South Park Commissioners e¢ ai. 

And now come the South Park Commissioners, by M. 
W. Fuller, their solicitor, and pay into court the sum of 
one hundred and forty-three thousand one hundred and 
four dollars ($143,104) under the decree of this court 
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herein entered on the twentieth day of January, A. D. 
1885, including the commissions therein directed to be 
paid. 


NORTHERN DISTRICT OF ILLINOIS, SS. 


I, William H. Bradley, clerk of the Circuit court of the 
United States, for said Northern district of Illinois, do 
hereby certify the above and foregoing to be a true and 
correct copy of the order entered of record in said court 
on the 23d day of January, A. D. 1885, in the. cause 
wherein Susie M. Kerr e¢ a/. are the complainants and 
South Park Commissioners e¢ @/. are the defendants, as 
the same appears from the original records of said court 
now remaining in my custody and control. 


In testimony whereof, I have hereunto set my hand and 
affixed the seal of said court, at my office in Chicago, in 
said district, this 4th day of December, A. D. 1885. 


[SEAL. | Wo. H. Brapv.tey, Clerk. 


Supreme Court 


; Ocroser Term, A. D. 1885." ~ 


SUSIE M. KERR ET AL, APPELLANTS, _ 
‘f U8. a, ; oe z : 


THE SOUTH PARK COMMISSIONERS: ~ 
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IN THE 


Supreme Court of the United States, 


October Term, A. D. 1885. 


sisal 
SUSIE M. KERR ET AL., APPELLANTS, 

US. No. 1142. 
THE SOUTH PARK COMMISSIONERS. 


BRIEF 


ON MOTION TO STRIKE OUT BILL OF EXCEPTIONS OR 
CERTIFICATE OF EVIDENCE. 


MAy IT PLEASE THE Court: 
This is a motion to strike out an alleged bill of excep- 
ceptions, or certificate of evidence, upon the ground that it 
. was improvidently signed, sealed and filed, and forms no 
legitimate part of the record. | 


The motion is made in accordance with the settled 
practice in Illinois in such cases. 

W., St. L. & P. R. Co. v. The People, 106 
Ill., 654. | 

Warner v. Kelly, 5 Bradwell (Ill. App.), 
559: 

Magill v. Brown, 98 Iil., 235. 

Burst v. Wayne, 13 Iil., 664. 


2 


The facts necessary to be considered will be found set 
forth in a printed abstract of the record herewith filed, 
and may be stated as follows: 


Upon the 8th day of October, A. D. 1878, a final decree 
was entered in this cause, and upon the 12th of December, 
1881, that decree was a!lirmed by this court. The man- 
date issued May 13, 1882, and will be found on page 2 of 
the record and page 1 of the accompanying abstract. 


The decree of October 8, 1878, settled the rights of the 
parties, and determined that the South Park Commis- 
sioners should pay to the complainants, Kerr, the value 
of certain real estate in said decree described, and as 
under the constitution of the state the compensation to be 
made for lands taken in the exercise of the power of em1- 
nent domain must be ascertained by jury, the court 
directed, by said decree, a jury to be empaneled upon the 
law side of the court to determine that value, the decree 
providing also that such verdict should be certified back 
to the chancery side of the court. <A jury was accord- 
ingly empaneled on the 2d day of December, 1884, at 
the “ adjourned October term, 1884,” of said court, and 


a trial being had, returned a verdict on the 16th day of 


said month of December. The complainants Kerr there- 
upon moved for a new trial on the law side of the court, 
which motion came on on the roth day of January, 1885, 
which was one of the days of the “ December term, 
“1884,” of the court, and was overruled on the 14th day 
of January, 1884, and the clerk directed to certify the 
verdict to the chancery side, which he did, and the ver- 
dict, as so certified, was filed accordingly on that day. 


Upon the 20th day of January, 1885, which was of the 


“ December term, 1884,” of said court, a decree was en- 
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tered in the cause, adjudging the value of the land to be 
the amount named in the verdict. Upon the 14th day of 
March, of the “adjourned March term, 1885,” of said 
court, an appeal was perfected by the complainants Kerr 
to this court. 


On the 13th day of August, 1885, of “the Fuly term, 
1885,” of said court, complainants Kerr presented to the 
court what they claimed was a certificate of the evidence 
given upon the trial before.the jury, and asked the court 
to sign and seal the same, to which the South Park Com- 
missioners objected. On the 6th day of October said 
certificate was signed and sealed nunc pro tunc, as of said 
13th day of August. | 


The terms of the United States Circuit court within 
and for the Northern district of Illinois, as fixed by stat- 
ute, are the third Monday of December and the first Mon- 
day of July in each year (United States Revised Stat- 
utes, 1875, p. 120, Chapter 8, Title 13, Sec. 658), and 
that court also has and has had for many years, under its 
eighteenth rule, adjourned terms on the first Mondays of 
March, May, and October, “at which any judicial business 
may be transacted the same as at any regular term. 
(Baker’s Rules U. States and State Courts, Illinois 
(1878) p. 103; Blatchford’s Rules, etc., of U. S. Courts, 
p. 904). The application to the court to sign this certifi- 
cate of evidence, or bill of exceptions, was made seven 
months after the motion for a new trial had been over- 
ruled, and after the lapse of the March and May ad- 
journed, or rule terms, and the December statutory regular 
term. 


There was no report of the judge of what passed upon 
the trial at law, no notes of trial signed or certified to by 
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the judge, no certificate of evidence, no bill of exceptions, 
prior to or other than the paper signed October 6th, as of 
August 13th, and no order of court and no consent of 
parties extended the time for presenting such certificate or 


bill. 


I. 


The general rule is that a bill of exceptions, statement | 
of facts, or certificate of evidence cannot, in the absence 
of consent, be presented to and signed by the court and 
made part of the record of a cause after the adjournment 
of the term at which the final judgment or decree was 
entered, unless the time for so doing has been extended. 


Chief Justice MARSHALL said, in ex parte Bradstreet, 
4th Peters, 107, that: “If a party intends to take a bill of 
“ exceptions, he should give notice to the judge at the 
‘ trial, and if he does not file it at the trial he should move 
“ the judge to assign a reasonable time in which he may 
“ file it. A practice to sign it after the term must be 
“ understood to be a matter of consent between the par- 
‘¢ ties, unless the judge has made an express order in the 
‘term allowing such a period to prepare it.” And this 
court in A/uller et al. v. Ehlers, 91 U. S., (1st Otto) 
249, holds that a bill of exceptions cannot be signed after 
the adjournment of ‘the court for the term at which the 
judgment was rendered unless an extension of time was 
given for that purpose ; and through Mr. Chief Justice 
WaAITE, says: ‘ Upon the adjournment for the term the 
“ parties were out of court, and the litigation there was 
¢“atanend. The plaintiff was discharged from further 
‘¢ attendance, and all proceedings thereafter in his absence 


“and without his consent were coram non judice. The 
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‘ order of the court, therefore,.made at the next term di- 
“ recting that the bill of exceptions be filed in the cause ° 
“ as of the date of the trial was a nullity.” So in Flan- 
ders v. Tweed, 9 Wallace, 425, and in effect in Generes v. 
Bonnemer, 7 Wall., 566, it was ruled that the trial judge 
could not make a statement of facts after the lapse of the 
term. 


There is no power to sign a bill of exceptions after the 
expiration of the term, unless the time is extended or there 
is consent or there are circumstances equivalent to consent 
or order. 


In Illinois it is the settled practice that a bill of excep- 
tions must be reduced to writing, and signed and filed 
during the term at which the final judgment and decree 
is entered, except in cases where the counsel consent, or 
the judge by an entry on the record, directs, that it may 
be prepared in vacation, and signed nunc pro tunc; and 
that in all cases it must appear on its face to have been 
taken and signed at'the trial. 


Evans v. Fisher, § Gaeoes 456. : 
W. St. L. & P. R. Co. v. The People, &c., 
106 Ill., 653. 3 


Burst v. Wayne, 13 Iil., 667. 
Magill v. Brown, 98 Ull., 235. 


In Goodrich v. Cook, 81 Ill, 41, the court in effect 
approved of the authorities holding that a court cannot 
make an order in a case after it has been finally decided 
and passed beyond its control, but that time may be given 
to prepare a bill of exceptions or certificate of evidence, 
and as it did not appear when the certificate of evidence 
in that case was signed, held that the presumption was 
that it was presented and signed at the right time, or the 
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judge would not have signed it; while in Magiliv. Brown, 
98 IJll., 235, as it affirmatively appeared that the bill of 
exceptions was neither presented to nor signed by the 
judge, until after the expiration of the period fixed for 
filing the same, it was properly stricken out. | 


Upon the principle that the act of the court ought not to 
be allowed to prejudice « party, it has been held that where 
a certificate of evidence (People v. Williams, 91 IIl., 87,) 
or bill of exceptions (A/agi// v. Brown, 98 Ill., 235,) has 
been duly made out and presented to the judge in apt time, 
his neglect or refusal to sign it should not deprive the party 
of his rights. The non-action of the judge when the 
certificate or bill is duly presented is equivalent to an ex- 


tension of time. 


The 38th section of chapter 51, of the revised statutes 
of Illinois, (Hurd’s Rev. Stat. of 1881, page 526), which 
has been in force since 1849, is as follows: “On the trial 
“of every suit in chancery oral testimony shall be taken 
‘when desired by either party.” 


Under this section certificates of the evidence are 
signed by the judge and filed, in order to make such evi- 
dence part of the record, which it would not otherwise be. 


In that particular it,is impossible to see any difference 
between such certificate and a bill of exceptions when the 
latter is used to set forth the entire evidence upon a trial. 
In Smith v. Newland, 40th Ill., 100, it is held that evi- 
dence in chancery taken by deposition or reported by the 
master, and filed in a cause, is as much a part of the 
record, since the passage of the act allowing oral testi- 
mony in chancery, as prior thereto; and that bills of ex- 


ceptions in chancery proceedings may be used for the 
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purpose of preserving the evidence, although a certificate 
of evidence signed by the judge is, as a matter of form 
preferable, because more in harmony with chancery prac- 
tice. 


In Turner v. Rutledge, 13 Bradwell (Ill. Appellate), 
460, the court say: 


«“ The object of a certificate of evidence is said to be to 
‘preserve, as a matter of record, evidence taken before 
“the court, and which would not otherwise so appear. 
‘¢ Written evidence filed in a cause needs no certificate to 
“ preserve it, as it already constitutes part of the record. 
“(Ferris v. McClure, 40 IIl., 99.) Since our statute 
“allows oral evidence to be taken before the court upon 
‘a hearing, no reason is perceived why the same strict- 
‘ness in regard to the manner and time of incorporating 
“ the same into the record should not prevail in chancery 
‘as at law. We so understand the purport of the decis- 
“ions of our Supreme court upon this question.” 


Whether this trial is held to be at law or in equity 
would make no difference in the point under considera- 
tion. If the cause were treated as simply an equity case, 
and this jury issue as a feigned issue, nevertheless the 
evidence must be made a part of the record by the certifi- 
cate of the judge, which could not be done after the 
lapse of the term at which the final decree was entered. 


The issue in the case at bar can hardly properly be 
called a feigned issue, but assuming it to have been such, 
the motion should, nevertheless, be sustained. 


The alleged bill of exceptions, or certificate of evidence 
was signed October 6, 1885, nunc pro tunc, as of 
August 13, 1885, months after the final decree of Jan- 


S 


uary 20, 1885, and after the lapse of two rule terms 


and one statutory or regular term. 


The practice upon feigned issues is fully set forth by 
Mr. Justice Bradley, in Watt v. Stark, tor U.S., 247. 


The motion for new trial must be made in the court of 
chancery, “and for that purpose the party applying for 
“a new trial must procure notes of the proceedings and 
‘of the evidence given ‘t the trial for the use of the chan- 
«“cellor. This is done either by having the proceedings 
‘and evidence reported with the verdict, or by moving 
“the chancellor to send to the judge who tried the issue, 
‘for his notes of trial; or procuring a statement of the 
‘‘same in some other proper way. The chancellor then 
‘‘has before him the evidence given to the jury, and the 
“ proceedings at the trial, and may be satisfied, by an ex- 
‘amination thereof, that the verdict ought not to be dis- 
“turbed. The evidence and proceedings then become a 
“part of the record, and go up to the court of appeal if 
‘an appeal is taken.” 


It is true that in the case in hand the circuit judge sat 
on both sides of the court, and therefore had before him 
his own notes of the trial, but as is remarked in Watt v. 
Stark, supra, page 252: 

‘¢ What took place on the motion for new trial in this 
“ case, we are not informed by the record. But as the 
“trial was had at the bar of the court, even though no 
“statement of the proceeding was mdde up, the court had 
“the benefit of its own notes of the trial, and therefore 
‘was cognizant of all that occurred. Had we the same 
“means of knowledge before us, we could then judge 
“whether the court decided properly or not. But we 
‘shave not these means.” 
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In Dodge v. Griswold, 12 N. H., 273, it was held that 
where an issue in a suit in chancery is sent to the court 
below for the verdict of the jury, exceptions to the testi- 
mony submitted must be taken and certified back to the 
court, or such exceptions will be considered as waived. 


Upuam J. said: “In no other mode can we obtain 
“ proper and authentic evidence of what transpired at the 
“trial.” 


In Brockettv. Brockett, 34 Howard, U. S., 691, it was 
held: “ That though exceptions were taken to the rulings 
‘of the Circuit court on the trial of a feigned issue out of 
“chancery in acase pending in that court, yet this court can- 
“ not pass on those exceptions unless they were adjudicated 
‘upon by the Circuit court.” In that case bills of excep- 
tions were taken upon the feigned issue, but there was noth- 
ing in the record to show that they were called to the at- 


tention of the court sitting in chancery; and it was argued 


that as the same judges sat in the court of law as in the 
court of chancery, it could not be necessary to bring be- 
fore them as chancellors what they had decided in the 
court of law; but this court held that argument unten- 
able. In the case at bar had the bill of exceptions been 
tendered on the issue at law, it could have been certified 
over with the verdict to the chancery side, and then the 
chancery court would have had before it the record upon 
which the law trial had been conducted. As it is, neither 
a bill of exceptions nor a certificate of evidence was made 
out and presented during the term at which the final de- 
cree was rendered. It appears affirmatively upon the face 
of the record that this was so. The complainants Kerr, 
entered their motion upon presenting what they claimed 
to be a certificate of evidence on the 13th day of August, 
1885, and the circuit judge in signing that paper signed it 
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on the 6th of October, as of the 13th day of August, so 
tltat there is no pretense whatever that the bill of excep- 
tions, or certificate of evidence, was tendered, signed or 
filed in apt time. Indeed, inasmuch as the certificate is 
signed as of the 13th of August, it seems to follow that 
whatever exceptions are embodied in it were not taken on 
the trial itself, but were only taken on the 13th day of 
August. | 

In legal terminology, “ nunc pro tunc” means that a 
thing is done at one time which ought to have been per- 
formed at another. (2 Bouvier, p. 247.) 


The judge in this instance did not certify nunc pro tunc 


as of the December term, but as of a day in the July 


term—namely, August 13th. 


If the circuit judge had no power, after the lapse of the 
term, to sign a bill of exceptions, how could he sign a 
certificate of evidence, or in any other manner make the 
alleged evidence part of the record? 


And if the rule rested on the application of the prin- 
ciple of laches, how can the laches of the appellants be 
any the less in the premises whether the appropriate form 
of preserving the evidence is called a bill of exceptions, a 
certificate of evidence, or the report of the judge? In 
any mode adopted, it is the judicial act of the judge, 
making that matter of record which, without such action, 
would not be such. 


As remarked by Chief Justice Walrre in AZuller v. 
Eilers, supra: “ A judge cannot act judicially upon the 
“rights of parties after the parties, in due course of pro- 
“ceeding, have both in law and in fact been dismissed 
‘from the court.” | 
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The issue was in effect not a feigned issue, but a suit 
at law. 


The law in reference to this subject is well stated in 
Amer. Dock &c. Co. v. Trustees, 37 New Jersey Ste 
266, as follows: 


“ The distinction between the suspension of proceed- 
“ings in an equity suit, with leave to a party to bring a 
“suit at law, or directing an action and issue out of chan- 
‘“cery, is well settled. If the cause is allowed to stand 
‘‘over with leave to bring an action, or directing an action 
“at law, the action is prosecuted in compliance with the 
‘nractice and proceedings in ordinary actions at law. 
« Bills of exceptions may be taken at the trial, and the 
“ proceedings are reviewable by rule to show cause and 
“writ of error in the usual manner, and judgment at law 
« will be entered, which will be accepted in the equity 
“court as a finality. Bootle v. Blundell, 19 Ves., 494, 
“509; Ex parte Kensington, Geo. Coop., 96; Hope v. 
“ Flope, 10 Beav., 581, 583, 586; Smith v. Earlof Efing- 
“ham, td., 589, 595; Apthorp v. Comstock, 2 Paige, 482. 
« But where an issue is sent out of chancery, the whole 
“ proceeding is under the control of the chancellor. No 
“bill of exceptions can be taken, and no judgment en- 
“tered; the circuit record and Jostea are sent to the court 
‘of chancery, and the conduct and result of the trial are 
‘¢ subject to review in that court only. Zrenton Banking 
“ Co. v. Rosselli, 1 Gr. Ch., 511; 8. C., zd., 492; Holcombe 
“vy, Managers, 1 Stock., 457; Freeman v. Staats, td., 816; 
“ Black v. Lamb, 1. Beas., 108; 2 7d., 455; ‘fohnson v. 
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“ Harmon, 94 U.S., 371; Clayton v. Lord Nugent, 1 


“Coll., 363; 13 L. J. (N. 5S.) Exch., 363. 

‘¢ Whether an order is for an action at law or an issue 
“out of chancery, does not depend upon the form in 
‘¢ which the issue is framed. An issue, or, as it is com- 
“monly called, a feigned issue, is a mode of procedure 
“adopted from the civil |aw by courts of law as well as 
“courts of equity, as a means of having some question 
‘of fact arising incidentally, and to be made the founda- 
‘tion of some order or decree, détermined by the verdict 
“ofa jury. It is called a feigned issue for the reason 
“that its object is not the establishment of a legal right 
‘on which a judgment shall regularly follow, but the 
“ascertainment by a formal trial of some issue of fact 
‘ arising in another cause, and material to the decision of 
“the latter. For convenience of trial the issue must be 
‘given the form of a common law action, with appro- 
‘“‘ priate pleadings, and an issue thereon; but, nevertheless, 
“the nature and purpose of the issue give it character as 
‘a feigned issue or otherwise, and not the form in which 
‘the issue 1s expressed.” 


The decree of October 8, 1878 required the South Park 
Commissioners to pay to appellants the value of the des- 
ignated tracts “ on the twenty-seventh day of August, A. 
« [).1870,'the time when possession was taken by the South 
« Park Commissioners,” with interest thereon from that 
date. 

The thirteenth section of article II of the constitution 
of the State of Illinois provided and provides: « Private 
“ property shall not be taken or damaged for public use 
‘without just compensation. Such compensation, when 
“not made by the state, shall be ascertained by a jury, as 
“ shall be prescribed by law.” 
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Under the decree of October 8th nothing remained to 
be done except the ascertainment by a jury of the com- 
pensation to be paid for the land. 


A feigned issue is directed to be tried for the purpose 
of informing the conscience of the chancellor, and aiding 
him to come to a proper conclusion. If he thinks the 
trial has not been a fair one, or for any other reason de- 
sires a new trial, it is in his discretion to order it. But he 
may proceed with the cause though dissatisfied with the 
verdict, and make a decree contrary thereto, if in his 
judgment the law and the evidence so requires. 


But here the merits of the cause had been determined 
| by the final decree of October 8th, and the conscience of 
the chancellor needed no information. The compensation 
> ' alone was to be determined, and that by a jury. The 


nature and purpose of the issue gave it character as a 
mere action at law without any of the attributes of a 
feigned issue. 


Practically the “equity reserved” by the retention of 
the bill had relation to the securing title to the commis- 
sioners upon a proper distribution of the money. 
f 


| Indeed the verdict would have been conclusive, but for 
: the reservation in the decree that the amount specified in 
{ the verdict should stand as the value of the land unless 
| set aside or changed by the court. In Franklin v. Green, 
2 Allen, 522, an issue had been framed by the court for 
the jury to determine whether a certain note involved in 
: a general controversy had been obtained from the plain- 

tiff by the fraud and misrepresentation of the defendant, 

and the Supreme court of Massachusetts: say that where 
an issue is directed, in view of the right of trial by jury 
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being secured by the constitution, then, “ when a verdict 
“ is rendered and not set aside for good cause shown, it 
“ would be regarded as settling the facts in issue conclu- 
“sively.” That was a suit in equity and the issue di- 
rected was a feigned issue. In the case at bar the issue 
was in no respect a feigned issue, but simply one for the 
ascertaining of just coinpensation under the constitution, 
and, like an assessment of damages under the English 
practice at ust Prius, or at the assizes, or before a sheriff. 
On such inquiries before a judge of a court of common 
law the practice is the same in reference to setting aside 
the finding, as upon an application for a new trial at law. 


The motion in this case was heard at law, and overruled, 


and the verdict directed to be certified over, which was 
done. Now, had the the complainants Kerr, made out 
a bill of exceptions or a certificate of evidence and pro- 
cured the judge’s signature so that it became part of the 
record, then the certificate to the verdict by the court of 
law would be a certificate of the whole record before that 
court, and the exceptions, though not expressly certified, 
would become part of the chancery record. ( Yohnson v. 
Harmon, 94 U._S., 378, and cases cited.) Ordinarily, 
applications for a new trial upon an issue sent out: of 
chancery, must be made to a court of chancery after the 
proceedings are certified back from the court at law; but 
in the case at bar the complainants Kerr saw fit to make 
their motion at law, treating the issue as if it were an ac- 
tion at law instituted on the law side by the filing of a pe- 
tition to condemn the land. It could not be contended in this 
case that the chancellor could render a decision contrary to 
the verdict if he were dissatisfied with it, or could have 
granted new trials until his conscience was satisfied, as 
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would have been the case upon the trial of a feigned issue 
proper. It is not necessary to contend that a writ of error 
would have laid to the order of .the law court of January 
12, 1885, overruling the motion for a new trial. It is 
probable, however, that it would, because that order was 
a final order at law. In a condemnation suit, under the 
Illinois statute, there is no judgment for recovery. of. 
damages, and no issuance of execution. The jury return 
a verdict, which is called a report, setting forth the com- 
pensation to which the owner is entitled upon the taking 
of his land by the petitioner, and section 10 of the statute 
thus provides: “ The judge or court shall, upon such 
‘‘report, proceed to adjudge and make such order as to 
“right and justice shall pertain, ordering that petitioner 
“enter upon such property and the use of the same upon 
‘payment of full compensation, as ascertained as afore- 
‘said; and such order, with evidence of such payment, 
‘¢shall constitute complete justification of the taking of 
“such property.” (Revised Statutes, Illinois, Chapter 47, 
Sec. 10; Title, Eminent Domain; Hurd’s Statutes, 1881, 
page 511). Inthe case at bar the court of law overruled 
the motion for a new trial and directed the verdict to be 
certified to the chancery court, and that order was the final 
determination by the law court that no reason existed for 
setting aside the verdict of the jury which fixed the com- 
pensation. It is therefore not unreasonable to contend that 
upon a bill of exceptions duly tendered to the law court 
the cause might have been taken to this court upon a writ 
of error, as in the case of other final judgments at law. 
It is unnecessary, however, to determine how this is, in- 
asmuch as when the verdict was certified over the only 
way that what passed before the law court could be made 
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a legitimate part of the record before the chancellor was 
by a bill of exceptions or certificate of evidence, tendered 


in due tine and signed by the judge. So that whether 


. ° . ; eos ° = 
considered as a bill of exceptions or a certificate of evi- . 
dence, the action of the judge on the 13th day of August, : 
rSS5, was too late, and this document should be stricken 
from the record. 

Respectfully submitted. % 


Miecvitte W. FULLER, 
Of Connsel for ‘ lppellee. 
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UNITED STATES SUPREME COURT, 


OcTOoBER TERM, A. D. 1885. 


———— oa 


SUSIE M. KERR et aAt., Ex., &c., Ayipeal from 
ws. Northern District 


THE SOUTH PARK COMMISSIONERS. ot Snes 


Suggestions for Appellants, on Motion of Appellees 
to strike out part of the Record. 
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A bill in chancery “to quiet title” was filed in the 
Circuit court. It was filed to assert the title of Kerr 
to certain lands in possession of the South Park Com- 
missioners, which they had taken possession of and 
claimed to hold under a title derived by purchase from 
Phillips. The decree in that case found Kerr to be the 
owner of 111 acres of the lands in question. That de-. 
cree came before this court and was affirmed. See 
abstract of record printed for this motion. 


Afterwards, following the mandate of this court, an 
issue was directed out of chancery to the law side of the 
court, to determine by the verdict of a jury the value of 
these 111 acres at the time when possession was taken 
thereof by the South Park Commissioners. 
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The issue as to the value of the land was tried before 
a jury, and a verdict rendered, which on a motion for new 
trial on the /aw side of the court was set aside. This 
verdict, therefore, was never certified to the chancery 
side of the court, and never came before the chancellor 
for consideration, but was set aside and a new trial 


granted in the law court. 


Without further order by the chancellor a new trial 
was had resulting in the present verdict; and motion fora 
new trial was made on the law side and overruled. It 
was overruled on the law side of the court by the judge 
presiding at the jury trial, and he having overruled the 
motion directed the verdict to be certified by the clerk to 
the chancery side of the court, to which exception was 
taken by Kerr. (Abstract of record printed for this mo- 
tion, page 4.) The clerk certified the verdict merely to 
the chancery side of this court on the 12th day of Janu- 
ary, 1885. His certificate appears on pages 4 and 5 of 
said abstract, and decree was entered on the 20th of 
January, 1885. 


In March following an appeal was prayed by the com- 
plainants, and allowed and perfected. Subsequently, on 
the 13th of August, the proceedings at law on the jury 
trial 
were presented in a certificate to the chancellor, who was 


the evidence and the instructions of the court,— 


also the judge who presided at the trial on the law side 
of the court, and this certificate was taken under advise- 
ment, and on October 6 signed and made a part of the 
chancery record. 


Motion is now made to strike all this matter so certi- 
fied from the record, on the ground that the certificate 
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was made after the term at which the verdict was ren- 
dered, and assumes that the. court had at that time no 
power to make the certificate, or to in any way incorpo- 
rate this matter in the chancery record. “The motion is 
rested on the rule said to govern the time of signing a bill 
of exceptions, which, by analogy, is said to govern the time 
of signing what,in the chancery practice of Illinois, is called 
a “certificate of evidence”; and this certificate of the 
judge, in the present case, is_ called and ‘is likened to a 
under the chancery practice of 


b 


“certificate of evidence,’ 
Illinois. 


We submit that this motion thus founded rests upon 
misapprehension and false analogies, and that these ap- 
parent analogies grow out of a confusion of the state 
practice under special statutes with the proper practice 
of the federal courts. With deference, we suggest that 
this or a similar cause has led on other proceedings 
which have made here a record, technically at least, 
irregular. 


The practice of the Federal Circuit courts is not affect- 
ed by the statutes or practice of the State courts, but 
within the scope of the ninetieth equity rule, is regulated 
by that of the High Court of Chancery in England. 
The proceedings on an issue out of chancery to a court 
of law are regulated by that procedure in the absence of 
rules providing otherwise. 


In the courts of the State of Illinois a special proce- 
dure in all equity causes grows out of the provisions of 
a statute that, “On the trial of every suit in chancery 
“oral testimony shall be taken when desired by either 


“ party.” 
R. S., Ch. 51, Sec. 38, Tit. “ Evidence.” 
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The Supreme court has said: “ Since the passage of 
“ the act allowing oral testimony in chancery cases, it has 
“been held that the ev¢dence or the facts proved by it 
“ought as before to appear in the record. The same 
“ may be stated in the decree, in a bill of exceptions, in 
“a certificate of the judge, or in a master’s report.” 
McIntosh v. Saunders, 68 Ill., 129. It is accordingly the 
practice in the State court of Illinois, whenever oral tes- 
timony has been taken on the hearing of the cause, to 
incorporate |)at evidence in the record by a certificate 
which performs the office of a bill of exceptions in cases 
at common law. 


Now, it is assumed that, after the hearing of an issue 
out of equity, the proceedings before the jury and their 
result are to be got back before the chancellor by the 
same methods that make up a _ record for appeal 
where oral evidence is heard on trial of an equity cause. 
So it is assumed that “a certificate of evidence” must be 
made according to the practice in the State court, where 
oral testimony is heard éefore the chancellor, In chan- 
cery cases sucha certificate of evidence is necessary to 
cause a record to contain the oral testimony heard before 
the chancellor, and it is considered analogous to a bill of 
exceptions, and to be governed by the same rules. 
Among these is that of the time within which it may be 
signed by the chancellor, so as to incorporate the oral 
matter occurring before him into the record. 

That is not this case. This is not a case where wit- 
nesses are called to testify orally on the hearing of a 
chancery cause. This is an issue out of chancery to try 
on.the law side of the court a question of fact, and the 
results of the trial ave to be certified back to the chancellor 
according to the regular equity practice in such cases. 
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Question here, therefore, is what should be certified 
back to the chancellor from the law court? And what is 
the mode of certifying back to the chancery court the 
results of the issue tried at law? When must or may 
this be done? By whom should it be done? What 
rules of procedure govern that proceeding ? 


We have not a question of the mode of preserving in 
the record oral testimony adduced before the chancellor 
on the final hearing of an equity cause. We have nothing 
to do with bills of exceptions, therefore, nor with “ cer- 
“tificates of evidence,” so called, nor with the analogies 
' between them and the bills of exceptions. We have to 
do only with the rules that govern in equity procedure, 
and by which, when an issue has been sent out of 
chancery to a court of law, the results are got back 
before the chancellor. 


It is necessary that after the trial of an issue at law, 
not merely the verdict, but the evidence and directions 
of the court to the jury, should all by some method be 
brought before the chancellor who ordered the issue, 
because he is the one who in every event must pass 
upon all questions involved in the application for a 
new trial. The application for a new trial must in 
every event be made to the chancellor directing the issue, 
and zoft to the judge presiding at the jury trial. So in 
the matter of appeal, where an issue is ordered, no ap- 
peal lies from the finding at law to any court, but on 
the return of the issue to the court of chancery a mo- 
tion may be made for another issue or for a new trial, 
and the appeal will be from the order of the chancellor 
and upon the chancery record. 


ae eres ? 
re ee aS . 
ul EN Bae ee , 


6 


In this respect there is distinction between the case 
where an issue out of chancery is directed, and the case 
where an action is directed to be brought at law. Where 
the court of equity orders an action to be brought at law, 
an appeal lies from the decision at law to the law courts 
of appeal. It is otherwise where an issue is directed out 
of chancery. Such are all the authorities! 


In 2 Seton on Decrees, ggt (Ch. 4, Sec, 3, No. 6), it is 
said: 


« Application for the new trial of an issue must be made to the 
court of equity which granted it, where a// proceedings at law 
will be examined. Footnor v. Figes, 2 Sim., 319. But for the 
new trial of an action, it must be made to the court of law, and 
the rcsu/t of the action alone will be looked to in the court of 
equity. Hope v. H., 10 Bea., 581-9; Smith v. £. Effingham, 
11 Bea., 82, 86, and @ bill of exceptions for an alleged misdt- 
rection of the judge, will not le in the case of an issue; Arm- 
strong v. A., 3 M. & K., §2. 


In Dan. Ch. Pr., *1136, it is said: 


« The application for a new trial must be made to the court 
of chancery, whether the trial was had before that court or a 
court of common law. When the trial has been had before a 
court of chancery without a jury, the application may be made 
either to the judge before whom the trial was had, or to the 
court of appeal in chancery. In all other cases, the application 
must be first made to the judge who dirccted the tssue or 
question of fact, or question as to the amount of damages to 
be tried.” 


In note 10 to the foregoing citation from Dan. Ch. Pr., 
it is said: 

“ Where the court of chancery directs a suit at law to be 
brought, the application for a new trial must be made to the 


court in which such action is pending. But where an issue is 
directed to be tried in a court of law, the application for a new 


trial should be made to the court which ordered the issue.” 


Apthorp v. Comstock, 2 Paige, 482.” 
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In Railway Company v. Toomer, et al.,g Rich. (S. C.) 
276, it is said: | | 

«Tf an action had been ordered, the appeal would have been 
“to the law Court of Appeals, from the trial had; otherwise, 
‘“ wnen the order is of an issue, or an issue in the nature of an 
“action. In such cases the motion must be made, on the return 


“ of the issue, in the court from which it emanated; not by way 
‘of appeal, but for another issue or a new trial.” 


In the last case is given the report to the chancellor 
of the judge presiding at the trial, and in it he states the 
issue and the proceedings upon it and his directions to 
the jury. The procedure followed in that case would 
seem to be a just illustration of what is proper to be done 
in returning to the chancellor the proceedings upon an 
issue at law. The chancellor who orders the issue is the 
one who must review the proceedings before the jury and 
determinine whether or not a new trial should be granted ; 
and it is the record in his court which must contain the 
material upon which all the proceedings are to be re- 
viewed upon appeal, if appeal should be taken. It is the 
duty of the chancellor to see that he has before him for 
his consideration the proceedings on the trial of the issue. 
If these are not certified to him by the trial judge, or em- 
bodied in some form of a report to him, he may refer to 
the notes taken at the trial by the judge who presided 
there. Upon this subject it is said, in 2 Dan. Ch. Pr., 
*1136-"1137: 

“ Upon the application for a new trial, the judge’s notes 
taken at the trial are the proper evidence of what was then 
proved; and where the application is made for a new trial of 
an issue directed to a court of common law, an ex parte appli- 


cation should be made to the court of chancery to send to the 
judge who tried the issue for his notes of the trial.” 
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In this respect there. is distinction between the case 
where an issue:-out of chancery is directed, and the case 
where an action is directed to be brought at law. Where 
the court of equity orders an action to be brought at law, 
an appeal lies from the decision at law to the law courts 
of appeal. It is otherwise where:an issue is directed out 
of chancery. Such are all the authorities! 


“In 2 Seton on Decrees, 991 (Ch. 4, Sec, 3%. No. 6), it is 
said : 

« Application for the new trial ofan issue must be made to the 

court of equity which granted it, where a// proceedings at law, 


‘will be examined. Foofnor v. Figes, 2 Sim., 319. But for the 


new. trial of an action, it must be ‘made to the court of law, and 
the result of the action alone will be looked to in-the court of 
equity. //ope v. H., 10 Bea., 581-9; ‘Smith v. EB. Effingham, 
11 Bea., 82, 86, and a dill of exceptions Sor an alleged misdi- 
rection of the judge, will not lie in the case of an issue ; Arm- 
Strgng Vv. A.,3 M.& K., 52. 


In Dan. Ch. Pr., *11 36, it is said: 


« The application for a new trial must be made tothe court | 


of chancery, whether the trial was had before that court*or a 
court of common laWw., When the trial has been. had before a 
court of chancery without a jury, the application may be made 
either to the judge before whom the trial was had, or to the 
court of appeal in chancery. In all other cases, the application 
must be first made to the judge who directed the issue or 
question of fact, or question as to the amount of damages to 
be. tried.” 3 


In note 10 to the foregoing citation from Dan. Ch. Pr., 
It is said: 


« Where the court of chancery directs a suit at aw to be 


brought, the application for a new trial must be made to the 
court in which such action is pending. But where an issie is 
directed to be tried in a court of law, the application for a new 
trial should be made to the court which ordered the issue.” 
Apthorp v. Comstock, 2 Paige, 482.” . 
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In Railway Company v. Toomer, et al.,g Rich. (S. C.) 
276, it is said: 

« Tf an action had been ordered, the appeal would have been 
“to the law Court of Appeals, from the trial had; otherwise, 
‘¢ wnen the order is of an issue, or an issue in the nature of an 
“action. In such cases the motion must be made, on the return 


“of the issue, in the court from which it emanated; not by way 
‘‘of appeal, but for another issue or a new trial.” 


In the last case is given the report to the chancellor 
of the judge presiding at the trial, and in it he states the 
issue and the proceedings upon it and his directions to 
the jury. The procedure followed in that case would 
seem to be a just illustration of what is proper to be done 
in returning to the chancellor the proceedings upon an 
issue at law. The chancellor who orders the issue is the 
one who must review the proceedings before the jury and 
determinine whether or not a new trial should be granted ; 
and it is the record in his court which must contain the 
material upon which all the proceedings are to be re- 
viewed upon appeal, if appeal should be taken. It is the 
duty of the chancellor to see that he has before him for 
his consideration the proceedings on the trial of the issue. 
If these are not certified to him by the trial judge, or em- 
‘bodied in some form of a report to him, he may refer to 
the notes taken at the trial by the judge who presided 
there. Upon this subject it is said, in 2 Dan. Ch. Pr., 
*1136-"1137: | 

*“ Upon the application for a new trial, the judge’s notes 
taken at the trial are the proper evidence of what was then 
proved; and where the application is made for a new trial of 
an issue directed to a court of common law, an ex parte appli- 


cation should be made to the court of chancery to send to the 
judge who tried the issue for his notes of the trial.” 
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In rst Archibald’s Practice, 646, 647 and 648, being 
book 1, part 3, title “ Proceedings upon feigned issues,” 


it is said: ; 

« After the trial of an issue out of a court of equity the judge 
before whom it was had certifies the finding of the jury, and 
adds in his certificate the mention of any special circumstance 
he may think proper, such as, that the verdict was against 
evidence, or the like. ‘ 

K * + * SS * *K 

“Tf the party against whom the issue is found be dissatisfied 
with the verdict, the application for a new trial must in general 
be made in the court which directed the issue, as well where 


the point relates to the admissibility of ez wdénce as on other — 


ground. But wiere on the'trial of an issue out of chanéery 
leave is given by the judge to move for a new trial,the motion 
may, it seeins, be made in the court of law. And in an actzon 
brought by order of the court of chancery the motion may be 
made either in chancery or in the court in which the action is 
depending. Formerly where the issue had been directed by 
the master of the rolls, the application might have been made 
to the chancellor; but now the application must’ be made to 
the judge whp directed the issue. Such an application may 
be made*in respect of an issue directed from the equity ex- 
checquer af any time during the succeeding term or the sit- 
tings after, but it should be made in the first instance before 


the lord chit cf baron sitting alone in equity, if it arise out of a. 


cause pending. before him. | | 
# .— +f es * 

«If the motion for a new trial be made in the court of equi- 
ty, that court should be furnished with the report of the judge 
who tried the cause; and which niay be obtained from him 
upon application to him. by the court of. equity for that pur- 


pose.’ 


In 1 Green’s Ch. ‘Rep. (N. i Bassett et al. v. Fohn- 
son etal., 161, it is said: 


“That the judge beyond returning the fostea, should go 
farther, and furnish a fair statement of the trial to this court, is 
abundantly proper, and required by the practice in such cases. 
In fact, his certificate has always its weight. But what that 
igi must contain, is another question. The objection stated 

s, that the report 1s not full enough; that‘it should state the 
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evidence and give a minute history of the trial. I cannot think 
there is any necessity for imposing this duty on the judge. 
Why should he state the whole evidence? That was to be set- 
tled by the jury. The very object of the issue was to confide 
the facts to their determination. This court would not, after 
taking this step, undertake to settle the facts embraced by the 
issue. The judge has stated the general character of the evt- 
dence offered, the part objected to, and. the decision made 
upon those objections, with his charge to the jury. This was 
clearly all that could be required from him. But if any diffi- 
culty existed on this subject I should not for this cause grant a 
new trial, but should call on the judge for an additional report 
of the case.” 


In Trenton Banking Company v. Rossell, tbid., 493, the 
chancellor says:: 


“ The fostea is properly returned to this court. Where an 
action at law is directed by a court of equity, the Jostea must 
be returned to the court in which the suit at law is instituted. 
The cause is there, and motions for new trial and all other 
proceedings are to be had in that court. But when an zssue 
is directed by a court of equity, te postea must be returned 
to the court which ordered the tssue, and ali the subsequent pro- 
ceedings are in that court.” 


These authorities are sufficient to illustrate what the 
procedure in chancery is. Upon an issue to a court of 
law an application for a new trial must be made to the 
chancellor directing the issue, and appeal, if any, must 
be heard upon the record in the chancery cause before 
him. For this reason it is proper that he should cause 
to be brought before -him in any of the ways indicated 
any proceedings on the trial which might influence his 
action in granting or refusing anew trial; and it is proper 
for him, and his duty, to incorporate in his chancery re- 
cord whatever may be essential to a proper review of 
his rulings upon appeal. There is nothing in this ana- 
Nor is there any such 


logous to bills of exceptions. 
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In rst Archibald’s Practice, 646, 647 and 648, being 
book 1, part 3, title “ Proceedings upon feigned issues,” 
it is said: ‘ 

« After the trial of an issue out of a court of equity the judge 
before whom it was had certifies the finding of the jury, apd 
adds in his certificate the mention of any special circumstance 
he may think proper, such as, -that’ the verdict was against 
evidence, or the like. 

* *f He ee of * K 

“If the party against whom,the issue is found be dissatisfied 
with the verdict, the application for a new trial must in general 
be made in the court which directed the issue, as well where 
the point relates to the admissibility of evidence as on other 
ground. But where on the trial of an issue out of chancery 
leave is given by the judge to move for a new trial the motion 
may, it seems, be made in the court of law. And in an action 
brought by order of the court of chancery the .motion maybe 
made either in chancery or in the court in which the action is 
depending. Formerly where the issue had .been directed by 
the master of the rolls, the application might have been made 
to the chancellor;. but now ¢he application must be made to 
the gudge who directed the tssue.« Such an application may 
be made in respect of an issue, directed from the equity ex- 
checquer at guy time during the succeeding terin or the sit- 
tings after, but it should be made in the first instance before 
the lord chief baron sitting alone tn equity, if it arise out of a’ 

cause ‘pending before him. . | 
a "S Se. *K *K x 

“Tf the motion for a new trial be made in the court of equi- 
ty, that court’ should, be furnished with the report of the judge 
who tried the cause; and which may ‘be obtained from him 
upon application to him by the court of equity for that pur-_ 
i 2 


In 1 Green's Ch Rep. (N. J.), Basselt et al., Vv. Folin 


son etal., 161, it is said: 


“That the judge beyond returning the fostea, should go 
farther, and furnish a fair statement of the trial to this court, 1s 
abundantly proper, and required by the practice in such cases. 
In fact, his. certificate has always its weight. But what that 
report must contain, is another question. The objection stated 
is, that the report is not full enough; that it should state the 
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evidence and give a minute history of the trial. I cannot think 


there is any necessity for imposing this duty on the judge. 
Why should he state the whole evidence? ‘That was to be set- 


tled by the jury. The very object of the issue was to confide 
the facts to their determination. ‘This court would not, after 


‘ taking this step, undertake to settle the facts embraced by the 


issue. The yudge has stated the general character of the evt- 
dence offered, 
upon those objections, with his charge to the jury. This was 
clearly all that could be required from him. ~ But if any diffi- 
culty existed on this subject I should not for this cause grant a 
new trial, but should call on the judge for an additional report 
of the case.” 


In Trenton Banking Company v. Rossell, tbid., 493, the 
chancellor says: 


“ The fostea is properly returned to this court. Where an 
action at law is directed by a court of equity, the Jostea must 
be returned to the court in which the suit at law is instituted. 
The cause is there, and motions for new trial and all other 
proceedings are to be had in that court. But when an ¢ssue 
is directed by a court of equity, the postea must be returned 
to the court which ordered the issue, and all the subsequent pro- 
ceedings are in that court.” 


These authorities are sufficient to illustrate what the 
procedure in chancery is. Upon an issue to a court of 
law an application for a new trial must be made to the 
chancellor directing the issue, and appeal, if any, must 
be heard upon the record in the chancery cause before 
him. For this reason it is proper that he should cause 
to be brought before him in any of the ways indicated 
any proceedings on the trial which might influence his 
action in granting or refusing anew trial; and it is proper 
for him, and his duty, to incorporate in his chancery re- 
cord whatever may be essential to a proper review of 
his rulings upon appeal. There is nothing in this ana- 
logous to bills of exceptions. Nor is there any such 


the part objected to, and the decision made 
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limitation as is suggested and insisted upon by counsel, 
of the time within which the chancellor may himself 
act upon the question of a new trial, or incorporate in 
the chancery record the matter necessary to a proper ° 
review of the proceedings at law upon the issue directed. 


In 2 Dan. Ch. Pr., *1119, it 1s said: 


« After a trial has been had, the judge before whom it has 
been tried certifies, on the Aostea, how the verdict was found; 
but judgment is not entered up on the verdict. Any special 
circumstances which are found by the jury, or which the judge 
may think it right to report to the court, shou/d be. indorsed 
on the fostea; and the court, in ordering an issue, usually 
directs any special circumstances found by the jury which may 
be material in the measuring the extent of the relief to be 
given on further consideration, to be indorsed on the Jostea. 
A bill of exceptions for an alleged misdirection of the judge 
upon the trial of an issue will not lie; the regular’ course ‘be- 
ing to apply to the court which directed the issue for a new 
trial. “In Armstrong v. Armstrong (3 M. & K., 45-52), how- 
ever, a bill of exceptions was tendered and signed by the 
judge, and the objection to its regularity having been waived, 
it was argued and decided upon in the exchequer chamber.” 


That no such limitation. of time prevails as in cases of _ 
judgment at common law, and that no rule exists that a 
motion for a new trial or for the incorporation of the 
proceedings on hearing of the issue upon which the 
motion is based must be had before the expiration of a 
term, is perfectly apparent from the statement in 2 Dan. 
Ch. Pr., 1136. “The motion for a new trial may be 
made, although the decree has been enrolled.” _/6., note. 
Fernie v. Young, L. R.t H.-L. Cas., 63; 12 Jur.; N.S. 437... 

« Where the trial has been had before a court of common 


law, no positive time is fixed within which the application. must 
be made.” 2 Dan. Ch. Pr., *1136. 


In Legard v. Daly, 1 Ves. Sen., 194, 4 motion for a 
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new trial of issues sent to the law court was refused for 
several reasons. Among them was one which Lord 
Hardwicke said weighed greatly with him, namely, the 
length of time. But the time in that case was five years 
and a-half since the trial. He made no suggestion that : 
he was governed by any rule as to any fixed period of = 
time. He treated the length of time as merely one con- oe 
sideration affecting the exercise of his discretion, The 
case of Van Alst v. Hunter, 5 J. C. R., shows that no 
rule of time exists. There a motion for a new trial was 
overruled, made at the second term after the trial at law, 
but the chancellor is at great pains to show that he is on 
all grounds perfectly satisfied with the verdict, and he 
was plainly governed by that consideration. | 


To the same effect is the language already quoted from 
Archibald’s Practice, 647: 


‘Such an application may be made in respect of an issue 
directed from the equity exchequer at any time during the 
succeeding term or the sittings after. But it should be made 
in the first instance before the Lord Chief Baron sitting alone 
in equity, if it arise out of a case pending before him.” 


In the present case the Act of Congress establishes 
two terms of court in the Northern district of Illinois in 
each year, one commencing on the third Monday in 
December and the other on the first Monday in July. 
By rule of court there are certain “adjourned” terms, 
but they are established only by rule, are not recognized 
by statute, and are called and considered to be adjourned 
terms. 

The proceedings on this issue occurred at the Decem- 
ber term. and the motion for a new trial and the appeal 
from the decree were made at that term. Early in the 
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next term following,the July term,the chancellor made 
the certificate which is incorporated into this record, the 
chancery record of the proceedings on the trial of the 
issue at law over which he himself actually presided. 


- 


There is no controversy over the correctness of the 
statement which he has certified of the proceedings on 
the trial of the issue. It shows the evidence offered and 
the directions of the court to the jury and the exceptions 
reserved on the triai, and shows them correctly. 


The motion to strike this certificate from the record, 
so as to exclude from review the matter which it con- 
tains, is based solely upon the consideration that it 1s in- 
troduced into the record by a certificate of the chancel- 
lor, being also the trial judge, made after the expiration 
of the-term at which the proceedings were had. - 


_ It is not ungracious for us to maintain that this is a 
technical objection, taken solely to prevent your Honors 
from deciding the real case upon the law and upon the’ 
merits, and ought not to be favored. 


We respectfully submit that in this proceeding, which 
is one to be governed solely by the practice of this court, 
and which relates to the incorporation into the chancery. 
record of the proceedings upon the trial before a jury, 
of an issue out of chancery, the circuit judge has done 
no more than it was his duty as the trial judge to do by 
way of information, by certificate, report or otnerwise, to 
the Chancellor directing the issue. He ought to have 
done it originally’as a matter which was part of his own 
duty. The matter so certified or reported by the trial 
judge would thereby become a part of the chancery record. 
The Circuit Judge did no more than he-ought to have 


3 


done then’; no more than what it was As duty as a trial 
judge to have done before ; and_no more than he might 
have been required to do to complete the record, putting 
it in proper form for review in this court. 


The rule is conceded that the judgment of the court 
cannot be changed after the term is ended. Bank of U.S. 
v. Moss, 6 H., 38. But this is not a case where the 
judgment of the court is altered. If a judgment has 
been wrongly entered, the ~ecord may be changed after 
the term, to make it show the true judgment, the actual 
judicial action of the court. Mistakes or errors in the 
record may be corrected and the record made to show 
the real action of the court. Feople ex rel. v. Quick, 92 
Ill., 580. But this is not a question of altering or touch- 
ing the judicial determination of the court at all. It is 
merely an order of the court incorporating in the chan- 
cery record for the information of this court on appeal, 
matter which incontestably belonged there. 


It may be that the Circuit judge might, in his discre- 
tion, have refused to make the certificate, if he had 
considered the appellants chargeable fairly with laches 
in suffering the length of time to elapse. He obviously 
did not so consider, and the record is silent on such a 
subject. In the exercise of his discretion, knowing all 
the circumstances, he did not refuse, but on the contrary 
he signed the certificate. We submit that the question 
here is not one of power, and that this court will not 
review and reverse the discretion of the court below in 


making this certificate. 


Epwarp S. IsHaAm, 
Of Counsel for Appellants. 
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No. 1142. 


SUSIE M. KERR et al., APPELLANTS, 
v8. 


THE SOUTH PARK COMMISSIONERS. 
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And now comes the South Park Commissioners, by M. 
W. Fuller, its solicitor, and of counsel, and moves the court 
to strike from the record herein the so-called certificate of 
evidence or bill of exceptions (to be found on pp. 42 to 765 
of the record) tendered to the circuit judge for signature 
August 13th, 1885, and signed by him October 6th, 1885, , 
nunc pro tunc as of said August 13th, upon the following 
grounds, to wit: i 
1st. No power existed in the circuit court or the judge ie 
thereof on August 18th, 1885, or afterwards, to sign said cer- | 
tificate or bill of exceptions and make it part of said record. 
2nd. That the laches of appellants in tendering said bill 
or certificate was such as to render the act of the judge in 
signing the same improvident and unauthorized. i= 
The final order or judgment-at-law was entered January ie 
12th, 1885, one of the days of “the December term, 1884, of ae 
said court,” and the final decree in this cause in chancery ie 
was entered January 20th, 1885, one of the days of “ the De- ic 
cember term, 1884, of said court.” The alleged bill of ex- 
ceptions or certificate of evidence was not tendered or pre- 
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SUSIE M. KERR, Ex., &c., & at. 
v8. 


THE SOUTH PARK COMMISSIONERS. 


Appeal from Northern District of Illinois. 


REPLY TO SUGGESTIONS FOR APPELLANTS ON ee TO 
STRIKE OUT. 


z. 


The suggestions of appellants’ counsel in opposition to the 
motion to strike out the alleged certificate of evidence or bill 
of exceptions entirely ignore the fact that the final decree in 
this case was entered upon the 20th of January, 1885, of the 
“December term, 1884,” and the alleged certificate or bill 
was not presented until August, 13th, in the July term, 1885. 

Counsel contend that the application for new trial should 
have been made before the chancellor, and then insist 
(page 10 of their suggestions and following) that such ap- 
plication is subject to no limitation of time as to when it 
shall be made or as to proceedings upon it, citing 2. Dan. Ch. 
Pr., 1136; Fernie v. Young, L. R.,1 H. L. Cas., 63; Legard 
-v. Daly, 1 Ves. Sen., 194; Van Alst v. Hunter, 5 John.’s Ch., 
122. | | 
But the citations relate only to what may be dune while the 
equity cause is still pending, and have no relation to cases 
which have gone to final decree. 
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And although on page 1136 of the Second Volume of 
Daniels’, Fourth American Edition, it is said in a note “ the 
motion for a new trial may be made, although the decree 
has been enrolled,” to support whieh Fernie v. Young, L: R., 
1 House of Lords (English and Irish Appeals, 1866), page 
63, is relied on, yet the latter case only rules that “if one 
party enrolls a decree before the time for a new trial expires, the 
other party is not thereby prevented from moving for a new 
trial.” The Lord Chancellor says, on page 85, “that if a 
motion is made for a new trial within the time allowed for 
that purpose, parties cannot be deprived of that right which 
the statute gives them to make such -a motion, because the 
other parties have proceeded rapidly to get the decrée.en- 
rolled.” | | 

Concede that the chancellor may entertain an application 
for new trial at any time so long asthe cause is pending, he 
certainly cannot do so after the final decree has been.entered 
and the term.at which it was entered has expired. 

In the case at bar no application ‘for a new trial was ever 
made to the chancellor. The motion was presented and 
overruled on the law side. No bill of exceptions was ten-: 
dered to the law court, nor was any application made tothe 
court of chancery to send-to the judge who tried the issue 
for his notes of the trial (if he had any), or a report. of -the 
evidence. : : BEE : a 

Nearly seven months after the final decree had been en- 
tered the chancellor is applied to to sign a certificate of the 
entire evidence adduced before the law court and the 
rulings of that court thereon. If appellants claimed the . 
verdict had been.against the evidence, or that the action of 
the jury was affected injuriousiy by any ruling of the judge 
at law, such questions could only be raised upon an appli- 
cation for new trial, and that application, it is conceded, was" 
never made to the chaneellor. Yet this alleged certificate 
is not and does not affect to be a certificate to what passed in- 
the equity proceedings, but to what passed on the law issue, 

and in no view was it competent for the chancellor to sign it. 


Pe | 3 
The law judge could not have signed a bill of exceptions 
after the term had. lapsed, and it does not appear that he 
was asked to certify the evidence and his rulings to the chan- 
cellor. It is absurd to say that he could so certify or report 
after the final decree.. 

The learned circuit ‘judge did not undertake to sign this 
documentas of January 20th, 1885, the day of the final decree, 
nor as of any day prior thereto. He signed it as of August 
13th—an entirely sufficient indication of opinion on his 
part that the certificate or bill was presented too late. By 
his signing as and when he did, the question presented 


‘could be argued upon this motion without putting appel- 


lants to the expense and trouble of a separate ‘suit by 
mandamus. 

It is not difficult to see why appellants made their motion 
for a new trial upon the law side. They desired the motion to 
be governed by the same rules as are applicable in the in- 
stance of such motions in actions at law. They did not desire 
the motion to be subjected to the test of the principles or 


rules of equity. 


But in any point of view the svidenns and rulings upon 
the law issue could not be made part of this record after the 
term of the final decree had elapsed, unless by order or 
agreement or facts equivalent thereto. As a question of 
power, no power existed. As a question of laches, the pre- 
sumption of laches is irrebutable where the terin has elapsed 
and there is no extension by order or consent, and this for 
the protection of parties. The certificate of the circuit judge, 
so far from indicating that he did not consider appellants 
chargeable with laches evidences the exact contrary, for he 
signs as of August 13th of the July term instead as of the 
December term. 

Appellants’ counsel refer to some alleged hardship in being 
cut off from getting at the merits of the controversy assumed 
to be involved in this case. 

The decree of October 8, 1878, determined the merits of 
the real controversy. After that nothing remained except 
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4 
to ascertain the value of one hundred and eleven acres of 
land, and pay it over, with interest at six per cent. from 
August 27th, 1S70. 
The jury found a verdict of $155,400, which, with the inter- 


est, amounted at the time of the decree of January 20th, 
ISS5, to about $290,000. A motion fora new trial was heard 
and overruled. The chancellor saw no reason to change the 
verdict or set it aside and the final decree followed. 

And inasmuch as the appellants could not then comply 
with the decree on their part, the appellees were allowed to 
pay the money into court. This was done about the 24th 
of January, the an.ount then paid being-the balance in full 


after deducting certain moneys already received by the 
appellants. 

It was after this that appellants prosecuted their appeal, 
and months after their appeal had been perfected that they 
tendered the alleged certificate. 

It is difficult to see what special hardship there ean be in 
appellants finding themselves unable to discuss a mere ques- 
tion of faet in an appellate tribunal. 7 


Respectfully submitted, 
MELVILLE W. FULLER, 


Of Counsel for Motion to Strike Out. 
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SUSIE M. KERR ert AL., 
: . Appellants, 
vS. 


| No. 1142. 


THE SOUTH PARK COMMISSIONERS, 
Appellees. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATEs FOR THE 
NORTHERN DISTRICT OF ILLINOIS. 


ARGUMENT FOR APPELLANTS. 


The questions in this case arise out of a proceeding to 
ascertain the value of certain lands, in pursuance of a 
mandate of this court, shown at page 1 of the printed 
record. The lands concerning which inquiry is directed 
are certain tracts consisting of 111 acres, selected by the 
South Park Commissioners to be a portion of the East 
park. The mandate of this court contained the follow- 
ing provision : | 

« And it is further ordered that the value of said premises 


required to be paid be ascertained as follows: A jury shall be 
empaneled in this court, on the law side thereof, to hear the 
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evidence submitted by both parties, and said jury shall deter- 
mine by their verdict the value of the land hereinbefore de- 
scribed, on the 27th day of August, A. D. 1870, the. time 
when possession was taken by the South Park Commissioners, 
and the verdict shall be certified by the clerk to the chancery 
side of this court, and the amount so found shall be considered 
as the value of said premises on the day aforesaid, unless set 
aside or changed by the further order of this court.” (Rec., 


p- 2.) 

In pursuance of this mandate, the cause having been 
redocketed (Rec., p. 3), it appears that an issue to the 
law side of the court was directed, and a verdict was: 
rendered on the 5th day of November, 1883, but that 
said verdict was on the 18th day of February, 1884, on 
the motion of the South Park Commissioners for a new 
trial, set aside by the judge on the law side of the 
court and a new trial was awarded (Rec., p. 7), so. that 
this verdict was never certified by the clerk to the chan- 
cery side of the court, and never came before the chan- 
cellor, and was never. the subject of any motion or order on 
the chancery record of the court. A new trial having 
been ordered at law, another jury was empaneled, which, © 
on the 16th day of December, 1884, rendered a verdict. 
fixing the value of said lands as of the date of the 27th 
of August, 1870, at $155,400. (Rec., p. 13.) Motion for 
a new trial being made by complainants was overruled, 
and the court at law directed “said verdict to be certi- 
“fied by the clerk, as provided in said decree,” and an ex- 
ception was taken by the complainants. On the same 
date, viz: the 12th day of January, 1885, the clerk of the 
court made his certificate, certifying to said verdict, and 
filed it, and the certificate concludes as follows: “which 
“said verdict is hereby certified by the clerk to the 
“chancery side of this court, as by said decree and order 
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“overruling said motion to set aside said verdict di- 
“rected.” ‘(Rec., p. 14.) | 


Afterward; at the said term, on the twentieth day of 
January, the court entered its decree, which, after recit- 


ing that the cause had been heard upon the mandate of | 


this court, and the second verdict of the jury above 
mentioned, and certified by the clerk to the chancery 
side of the court, and upon “the evidence, rulings and 
“charge of the court upon the trial of the issue as to 
“said value,” proceeded as follows: 


_ “ And the South Park Commissioners, exhibiting to the court 
the pleadings, orders, proofs and decree of August twenty- 
sixth, 1882, in a certain cause on the chancery side of this court, 
wherein the South Park Commissioners were complainants 
and Susie M. Kerr, Rosa L. Kerr and Joseph B. Kerr, exec- 
utors, etc., of William P. Kerr, deceased, and others, were de- 
fendants, wherefrom it appears that on the twenty-ninth day of 
November, 1879, the sum of eighty-two thousand eight hundred 
dollars, and on the twenty-sixth day of February, 1880, the 
sum of seventy-two hundred dollars, of the moneys of the 
said South Park Commissioners; came to the hands of the said 
Kerrs, complainants in this case, and that the sum of forty-two 
hundred and twenty dollars and nineteen cents was paid into 
this court in that suit December first, 1882, as appears from the 
order of this court in that cause, on that day entered, all these 
moneys being paid on account of the lands in this cause men- 
tioned; and it further appearing that the sum of twenty-five 
thousand dollars was paid into court in this cause on the 
eighteenth day of February, 1884, on account of said lands, it 
is ordered that said several sums of eighty-two thousand eight 
hundred dollars, with interest from November twenty-ninth, 
1879; seventy-two hundred dollars, with interest from Feb- 
ruary twenty-sixth, 1880; forty-two hundred and twenty dol- 
lars and nineteen cents, as of the date of payment into court 
herein provided for, and twenty-five thousand dollars, with in- 
terest from February eighteenth, 1884, be applied on said prin- 
cipal sum of one hundred and fifty-five thousand four hundred 
dollars, and interest, and that the South Park Commissioners pay 
into court under this decree only the balance thereby arrived 
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at, together with the commission provided by law thereon, and 
the sum of two hundred and fifty dollars, the commission on 
the sum of twenty-five thousand dollars so ‘paid February 
eighteenth, 1884, as aforesaid, and interest thereon from that 
date.” (Rec., p. 15.) 3 


The fourth and second sections of the law which estab- 
lished the South Park Commissioners, authorized and em- 
powered them, and directed that they should select cer- 
tain lands, specifically described, for use as a park (61 Ill. | 
R., 116), and the lands in question here are among those 
described by the act. The mandate directed the value 
of said premises to be inquired of, as of the twenty-. | 
seventh day of August, 1870, the time when the pos- 
session was taken of said lands by the South Park 
Commissioners. ‘The provision of the constitution of 
Illinois concerning the right of eminent domain, in force 
when the South.Park Board of Commissioners - was 
created; was in these words: “Nor shall any man’s— 
“property be taken or applied to public use without the 
“consent of his representatives in the general assembly, 
“nor without just compensation being made to him.” 
(61 Ill. R., 120.) The constitution in force on the | 
27th of August, when the.South Park Commissioners: 
took possession of this land, and must be deemed to have 
selected it, provides as follows: “Private property ‘shall 


‘not be taken or damaged for public use without just 


“ compensation.” 
Cons. 1870, Art. II, Sec. 13. 


On the trial of the issues before the jury as to the 
value of the lands taken, the owners offered in evidence, 
as tending to show the value of the lands taken, the 
prices which had been actually paid on the sales of 
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similar property situated so as to adjoin the park, or be 


within a reasonable distance of it. This evidence was 
excluded. Instances of the offering of such evidence by 
the appellants, and its exclusion by the court, are found 
on pages 70, 77, 89, 108, 345 of the printed record. 


The charge of the court to the jury upon this sub- 
ject is shown on page 370, and is as follows: 


« A number of witnesses testified that the agitation of the 
park project, the anticipation that the legislature would author- 


- ize the appropriation of lands to establish a park in the vicinity 


of the present South Park, and the introduction of the bill into 
the legislature, which finally became a law on the da 

of February, 1869, materially enhanced the value of lands em- 
braced in the present park lines, as well as the lands adjacent 
thereto and in that vicinity. Any resulting benefits to the lands 
within the proposed park from this and other causes, such as 
the growth and prosperity, or the anticipated growth and 
prosperity of the city of Chicago, you should take in account 
in determining the amount that will fairly compensate the 
owner. But a number of witnesses also testified, and there 
seemed to be less agreement upon this point than upon some 
others, that the passage of the park act, its ratification by 
the people and the fixing of the proposed park boundaries 
by the legislature, gave to the lands immediately fronting 
upon and in the vicinity of the park, including the Midway 
Plaisance and the boulevards, an additional value solely on 
account of their being without the proposed park lines, but 
adjacent to the park, the plaisance and the boulevards, or 
near enough thereto to receive the special benefits result: 

ing from such improvements. In the nature of things the 
lands within the proposed park, and which were to constitute 
it, could not have been then specially benefited, and the owner 


of the lands in question should be allowed - ‘nothing on the 


ground that his property was thus specially benefited. Even 
the witnesses who testified upon this branch of the case for the 


- owner admitted that the outlying lands received a benefit from 
their location or relation to the park which the lands constitut- 


ing the park did not receive. 

« Sales of property of like character and quality, similarly 
situated and affected by the same causes, made under circum- 
stances likely to produce competition among bidders, are some- 
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times resorted to in determining the value of lands; but inas- 


much as the lands adjacent to and in the vicinity of the park, 
plaisance and boulevards received a special benefit, and were 
subject to a special burden by reason of the existence of the 
park, plaisance and boulevards, their situation and that of 
lands embraced within the park lines were relatively so differ- 
ent that outside sales afforded no just grounds for determining 
the character of the lands taken for.the park, and hence all 
evidence of such sales was excluded,, and you are again in- 
structed that there is no such evidence before you.” 

“ It is for you to say whether any of the experts in giving 
their opinions of the value of the two tracts in question were 
influenced, if at all, by knowledge of sales of lands which re- 
ceived a special benelit by reason of their peculiar relation to 
the park, plaisance, and boulevards. To the-extent that any ~ 
of the witnesses. based their opinions upon a knowledge of such: . 
sales, their evidence should be disregarded. It is for you to 
say, however, whether any of the witnesses gave opinions up- 
on this basis. (Rec., p. 370.) 

«: Situated as they then were what were they worth in. cash 
or on terms equivalent to cash in the market, if a market then 
existed for such lands? It is to be borne in_mind—it was then 
known—that these lands were within the park lines and desig- 
nated for park’ purposes. What would any one needing lands © 
for residence, business, or any other purpose, have _ paid ‘for 
them in cash? You are not at liberty to place a value upon 
those lands upon the basis of what. some one might have been 
willing to have bought them for on time at the date named for 
purely speculative purposes. (Rec., p. 372.) 

«¢ Now, what you are to do is simply determine, as I in- 
structed you yesterday, the value of thatland on the 27th of 
August, 1870. The market value was what land would have 
sold for in cash, or on such time and terms as would be equi- 

valent to cash. Wasthere any demand; was there any market 
for land se/uated as this was at that time ? What evidence is 
there before you, if any, showsng that the lands within the park 
lines, or the designated park lines, were changing hands after 
the passage of the park act ? : 

“In that connection, however, you will bear in mind that 

many of the witnesses, most of them, perhaps, testified that 
the final passage of the park act, and_ its ratification, resulted 
in special benefit to the lands’ around the park and in its vicin- 
ity, and that the lands within the park lines did not receive 
this special benefit. For this special benefit you will allow 
nothing. : 


a 


“ A Juror: Do I understand the court we have any evi- 
dence of sales outside of the park? 

“The Court: You have no right, in making up your ver- 
dict, to consider what lands outside the park lines sold for?” 


(Rec., p. 373-) 

Upon this record we submit that the first verdict of a 
jury taken in this cause has never been set aside under 
the condition provided in the mandate of this court, for 
_that verdict was never certified to the court of chancery. 
No new trial was ordered by the chancery court which 
directed the issue. It was held, therefore, without 
authority and the verdict was a nullity. It was errone- 
ous, therefore, for the judge at law to order a ‘new trial 
while that first verdict was in force. 


We further submit that as to the said sums of money 
mentioned in the decree entered in this cause as having 
been paid by said South Park Commissioners, it is error 
to apply them as payments, on account of the amount 
ascertained by the verdict recited in said decree, because, 
by another decree of the same court standing unreversed, 
and mentioned in the decree in this cause, it had been 


adjudged between the same parties that the said moneys. 


constituted a payment specifically for the purchase of an 
undivided one quarter of the said one hundred and 
eleven acres. | 

We further submit that on trial before the jury, it was 
error to exclude the evidence from the jury of actual 
sales of land of similar topography, and of the same 
general character, having equal railroad facilities, ad- 
joining, or lying in the immediate neighborhood of the 
land in controversy, and in instructing the jury that such 
sales had no tendency to show the value of the lands 
under consideration. 
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It was error for the judge sitting on the law side of 
the court to order tde trial which resulted in the verdict 
set forth in the decree in this cause, because the former 
verdict of a jury already taken in pursuance of the man- 
date of this court has never been set aside, and that ver- 


dict still stands. It was error, therefore, to hold a new . 


trial and take another verdict while the one already taken 
_ remained in force, or for that judge to order a new trial 
in any event. 


The mandate of this court, framed in the language of 
the decree in chancery, which it affirmed, provides as 
follows: , : 


« The verdict shall be certified by a clerk to the chancery 
side of this court, and the amount so found shall be considered 
as the value of said premises on the day aforesaid, unless set 
aside or changed by the further order of this court.” 


Under the terms of this mandate the verdict rendered 
on the fifth day of November, 1883, (Rec., p. 7) is still 
standing. It has never been set aside or changed, be- 
cause it was never certified to the chancery side of the 
court, and as never come under the power of any judge 
authorized by the mandate to set aside or change tt. 
That verdict still stands, therefore, “and the amount so 
“found must bé considered as the value of said premises 
“on the day aforesaid.” The second verdict was taken 
without any authority of daw, and is a nullity. By the 
terms of the mandate of this court, it was only by the 
judge sitting in the court of chancery, out of which this 
issue was directed to the court of law, that the verdict 
could be reviewed and set aside. ; 
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Such also is the rule. of law, independently of the 
mandate. It is well settled, and from ancient times, that 
after the trial: of an issue at law, the verdict, with the 
evidence and directions of the trial judge to the jury, 
must be sent before the chancellor who ordered the 
issue, beeause it is he who must pass upon all questions 
relating to a new trial. A verdict once rendered must 
be vacated in the court of chancery or not at all, for any 


- appeal concerning it will lie from the order of the chan- 


cellor, and upon the chancery record. 


In 2 Seton on Decrees, 991 (Ch. 4, Sec. 3, No. 6), itis 
said : my | : 

«¢ Application for the new trial of an issue must be made to 
the court of equity which granted it, where a// proceedings at 
law will be examined.” 

Footnor v. Figes, 2 Sim., 319. 

Daniel Ch. Pr., *1136. 

A pthorp v. Comstock, 2 Paige, 482. 

Railway Co. v. Toomer, g Rich. (S. C.), 276. 
Bassett et al. v. Fohnson et al.,1 Green Ch, 

(N. J.), 161. 

Trenton Banking Co. v. Rossell, 2b., 493. 


Both by the terms of the mandate, therefore, and by the 
general rule of law, the verdict which was first taken 
under the issue directed to the law side of the court must 
stand until vacated or changed by the chancellor, after 
having been certified to the court of chancery. It was 
error, therefore, to hold another trial at law and to adopt 
a different verdict while the first verdict remains uncerti- 
fied to the chancery court, and not set aside or vacated. 


IT. 


Moneys amounting to about $82,800 had been received 
by the Kerrs from the South Park Commissioners, aris- 
ing from transactions between them concerning an un- 
divided quarter of this tract of 111 acres. By a decree 
of the Circuit court, which is the decree shown in No. 
124 of the present calendar, at page 54 of the printed re- 
cord in that cause, these moneys were held to be a lien 
specifically upon that undivided quarter of the 111 acres. 
That lien was foreclosed by a strict foreclosure and in 
consideration of that sum, unless it should be repaid by 
the Kerrs within ninety days, it was decreed that they 
should convey the said undivided quarter to the South 
Park Commissioners. By this decree the said sum of : 
money is treated as the ascertained. purchase price 
of an undivided quarter of this 111 acres. The pro- 
visions of that decree, entered in the cause -which 
now is No. 124 as aforesaid, were before the court 
below in the present cause and are recited in the 
decree in this cause. We submit that the terms of. 
the former decree, while tt remains unreversed, were the 
law of this case between these parties as to that trans- 
action, and it was error in the court below, in disregard 
of that decree, to direct an issue to ascertain the value 
of the entire tract of 11 acres, and apply the said sum 
of $82,800 simply as a payment on account of the amount | 
of the verdict. By the former decree it was made the 
specific purchase price of that part of the land. If that 
decree is affirmed, it will close the relations of the parties 
to that land. While unreversed it is the law of the case 


If 


‘between the parties. But the present decree charges the 
‘appellants with interest on all that sum from the time itt 
was paid, and applies the whole as a payment on account 
of the verdict shown in the decree. 


As the decree stood which at that time governed the 
rights of the parties, an undivided quarter of 111 acres 
had been sold for that specific sum of $82,000, and it 
_ only remained to inquire into the value of an undivided 
three-fourths of 111 acres. 


ITl. 


nal - 


The court below excluded from the jury all evidence 
relating to sales of contiguous and neighboring lands, un- 
less they lay within the limits defining the lands which 
by the Park Act the commissioners were empowered to 
select and take. It was held, and the court below con- 
sidered that it was conforming its ruling to a decision of 
the Supreme court of Illinois, that lands lying outside of 
the defined limits were so differently situated from those 
within that their market values did-not even tend to show 
the value of the land within the limits. The reason given 
is that the lands outside the limits, which could not be 
taken for the park, received a special increase of value 
by the creation of the park which the lands within could 
not participate in, and, on the other hand, had to beara 
burden of taxation for the creation of the park from which 
the lands within were exempt. These lands, therefore, 
were thought to be so dissimilar in their s‘tuation that 
the market value of those without the limits would not 
even tend to show the value of those within. It is not 
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questioned that if the sales of such lands do tend to show 
the value of lands within the limits, then evidence of 
such sales was proper to be submitted to the jury. We 
submit respectfully that the ruling upon this subject was 
wrong, and for several reasons, and that it is not neces- 
sarily involved in the decision of the Supreme court of 
Illinois, to which the court makes reference. The lan- 
guage of the court below, in its directions to the jury 
during the trial and in its final instructions, is shown on 
the preceding pages. : 


The ruling rests upon the assumption that all the lands 
within the defined limits are necessarily taken for park 
uses, but that they are not so taken is one of the points 
expressly decided by the Supreme court of Illinois in the 
case of Cook v. The South Park Commissioners, 61 Ill. 
119. There the court said: a 


: 

« The commissioners were authorized to ‘select.’ The term 
implies choice. -To choose signifies to take one thing rather 
than, another. When we select we choose. -. It is true, that 
other lands than those designated could not be taken, because 
. it would have been an excess of the power, yet the commis- 
sioners might have refused to select. The law conferred an 
‘authority to be exercised, but not to be exercised at all hazards, 
and without regard to results. ) 

“If the owners had insisted upon a most exorbitant price, 
and the probabilities were against a fair price by condemnation, 
the commissioners should be permitted to decline the purchase. 

“Tf the owners had tnsisted upon a most exorbitant price, and 
the probabilities were against a fair price by condemnation, the 
commissioners should be permitted to decline the purchase. ‘The 
legislature certainly never intended to force the selection 
without regard to consequences.” 


The lands in question therefore were not necessarily 
taken for park uses; it was optional with the commission- 
ers whether they would take them or not. If they did not 
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-take them they would be affected and increased in value 


like other lands by the establishment of the park, and 
would be charged with the special burdens of assess- 
ment. Is it not true that the value of the lands to their 
owner, if the commissioners should not select them, would 
be the measure of his loss to be compensated by the 
commissioners if they should take them? Is it not true 
that whatever would tend to show their value to the 
proprietor, if he should retain them, would equally tend 
to show the value of which he had been deprived by their 
being taken? | 


‘We are at a loss to apprehend just what is meant by 
the statement that the liability: to the lands outside the 
park limits to a special burden of taxation and assess- 
ment so differentiates them from other lands that their 
value forms no basis of judgment as to the value of other 
lands. As to the enhancement of value caused by the 
establishment of the park, we insist that these lands are 
entitled to be accorded a participation in that. What then 
is the market value of lands outside the park except that 
residuum which remains after all allowances have been 
made for the special burdens which are. imposed upon 
these lands? The market value is what those lands are 
worth in the hands of one who is to hold them and carry 
those burdens. The. allowances made by the entire 
community in settling upon a value, can be made by 
witnesses expert in these values. To hold that the value 
thus ascertained is so peculiar that it has no tendency 
to show the value of lands within the park limits if they 
should not be, or if they should be taken, seems to be 
reasoning in a circle. 


ta 
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If these lands of ours had not been situated precisely 
as they were, and so as to be available for a park, then 
the additional value could not have been given to the 


other land. 3 
Boom Co. v. Patterson, 98 VU: S., 403. 


This capacity to give value to the surrounding prop- ° 


erty, by reason of being qualified for special use, z. ¢., as 
a park, was an element in their value to the owner, to the 
public and to the owners of the neighboring land. 


If the situation were such that no right of eminent do- 
main exad/ed the taking of them zx zxvztum, and the pu b- 
lic need of them for park uses was suchas is indicated by 
the Park Acts and by the arbitrary power given to take 
them, then they would have to be bought by agreement,-: 
and their very qualification, by situation or otherwise, for 
the public use, and their capacity to be made serviceable 
to the public, and their power to give value to the adjoining 
property, would certainly be recognized in their price; 
and the public or adjoining owners would have to accord 


a greater value to lands lying i in this position, because of. 


their power to be thus serviceable. They were valuable 


for this reason to the neighbors and the public. The 
market prices of neighboring property tend to show | 


what this value is. What better measure of this value 
can there be than the enhancement of value in other 
property produced by the appropriation of this. Iphi- 
geneia is worth to the Greeks the value of the advantage 
that any Greek can expect from her sacrifice. 


It is not correct to regard this property as farming land 
merely. Mere ordinary farm lands have not that element 
of value which lies in being available for park purposes 
toa pe city,and in the power of enhancing, by being 
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appropriated to such a particular use, the value of all 
neighboring property. 


It is true that until the Park Acts were passed, these 
lands had not so greata value. But the same was true of 
the neighboring land. If the passage of the Park Act gave 
new value to contiguous land, it did it by the recognition 
of the power of this property to produce that value. 

There is some fallacy in the statement that the passage 


_of that act did produce that value. The passage of that 


act was but the occurrence then of what was sure to occur 
presently. ‘The growth of the city and a dominant 
public sentiment compelled the establishment in that 
region of a public park. These produced the act itself, 
and so these produced the value. The park was sure to 
be placed somewhere in that vicinity. It could not be 
told, however, what land would be selected. This land, 
by tts situation, had, or seems to have had adaptation 
for public use which the other lands had not, and which 
gave it a distinctive value. This particular value the 
public have no right to confiscate, or take without com- 
pensation. Itis a value ordinary farm land has not. A 
bare sand tract may have a value here far beyond that of 
the richest soil ina farm. A bare precipice of rock, if it is 
picturesque, is valuable beyond any measure of fertility. 


If any land is taken 2” zxzvitum every element of value 
which it has, from whatever source derived, must be recog- 
nized to the same extent that 2/ could make itself recog- 
nized tf no power to take the land existed except by 
agreement. 


If the legislature had established a park of 1,000 
acres in the town of Hyde Park, wrthout defining 
the bounds, and left the land to be purchased as it 
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could be got by agreement and consent of owners, 
would not the Park Act have increased the value of 
all lands most available, that is to say, best adapted 
to that use? Would not the land desired 0 be taken for 
the park command as good price as that to be left? If 
so that value must be allowed now. For if defining the 
boundaries cuts off*the price of the land within the lim- 
its, then that diminution of price is the effect of the act, 
and isa part of the process of taking 27 zxvitum by force 
of law, and must be compensated for. Whatever /ess of 
market value is accorded these lands by reason of their 
being withdrawn by the Park Acct itself from free compe- 
tition with other lands, is the effect of the act; is part of 
the process of appropriation ; and is entitled to be allowed 
for. 3 | 
These lands have by special recognition of the Park Act, 
in its defining them by boundaries what the outside lands 
have not—a special adaptation to serve the public need 
and pleasure ; and have as experience proves a special 
power to enhance the value of contiguous property -in 
private or public hands. _ It may be doubted, therefore, 
whether the prices of contiguous property are az ade- 
guate measure of the ¢vue value of these lands specially 
selected to be taken zz zxvitum from the proprietors. 
What would be their value if they could not be taken 
by force? The law of eminent domain gives the power 
to take forcibly what the public needs, but not for a com- 
pensation less than the value would be if the power did 
not exist. 


A jury has a right to consider, of course, what mar- 
ket there was for these lands for residence, etc., among 
private parties exclusive of the public, in case they 
should not be taken by the commissioners, but they are 
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‘not confined to that. In appraising the value a jury 
_ may. look to the market as it would be if. composed 


of such private persons, and a/so of the public wanting 
these lands fora park. We are entitled to the value un- 
der all that competition, for if by the effect of the park act 
private parties are excluded from being a part of the 
market for that property, that is a direct damage caused 
by the appropriating effect of the act, and is part of the 


_appropriation of the land, and for that there must be 


compensation. The state zztending to take our land, can- 
not first destroy its va/ue, as related and compared with 
neighboring lands, dy destroying its market, and then 
take the land for nothing, as being wnsalab/e for want 
of a market, and so worthless. The whole proceeding 
of the state must be taken together. Making our land 
unsalable by cutting tt out of the market is part of the 
taking. We are entitled to the value as increased by 
what the state would have. to pay if buying the park 
lands by agreement when all lands were in free compe- 
tion, where men might sell and withdraw or hold for the 
benefit of whatever the public might do—having the ght 


- to do either. 


If the Supreme court of Illinois (61 IIl., p. 124) says the 
situation of the lands outside of the park was peculiar 
and special, it is plain that whatever was peculiar and 
special in their situation, differing them from the lands to 
be taken, was the effect of the special provision of the Park 
Act. But if the value of the lands within was less than it 
would be if the owner had a right or the power to hold 
on to it, that dimunition is a damage coming from the ex- 
ercise'of the power of the government to take that land 
by force. Itis that, also, which has made the situation of 
the lands within peculiar and special. They are extetled to 
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the value they derive from the © prospect of, establishing 
‘a public park.” But that must be taken to be their value 
on the footing of other lands, and as being not more lable 
to be taken than fhey. “Vhe value of adjacent lands /ends 
lo show this, and if sales are to be in evidence at all these 
sales should be admitted. If they are to be accounted 
less valuable because of their peculiar situation in being 
cut out and fixed to be taken into the park, then the 
difference between this value and that of the adjacent 
lands es (he effect » the Park Act; and producing that 
effect is partof the process of taking, and should be cor- 
respondingely compensated for, The only way to ascertain 
this ditterence, which is the damage to be paid for, is by 


ascertaining the value of the adjacent lots and lands. 


It scems not. to be clear that the Supreme court of 
Hlinois has held what is assumed in the charge of the 
court below. Nor ts it very clear what the Supreme 
court did hold. Exception was taken to the refusal 
of instructions, but it does not appear exactly what the 
instructions were. They are not shown. ‘It seems clear 
that certain sales of bands outside the park were admitted 
in evidence, but certain instructions as to the bearing of 
that evidence were refused. The language of the opinion 
is, to say the least, very meagre. It may fairly be claimed 
that the court did not hold that all sales of outside lands 
were to be excluded, or that such sales have no tendency 
to show the value of the inside lands. This case, Cook v. 
South Park Commissioners, 01 Ul, 124, is the only case 


upon the subject, as we understand. 


IepWaArkD S. [sHam, 
Of Counsel for Appellants. 
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APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
NORTHERN DISTRICT OF ILLINOIS. 


BRIEF AND ARGUMENT FOR APPELLEES. 


MAy IT PLEASE youR Honors: 


I submit in this case that the decree should be affirmed, 
for the following reasons: Ber 

First. That the alleged certificate or bill of exceptions 
forms no legitimate part of this record, and that the 
motion to strike it out should be sustained or said certifi- 
cate disregarded. | 

Second. That the decree of the chancellor cannot be 
questioned, for error, if any, committed on the trial of the 
issue on the law side of the court, because no motion for 
a new trial was made before the chancellor. 


Z 


Third. No error was committed in the proceedings 


on the law side. 


Fourth. That if any error was committed on the law 
side, the decree of the chancellor, in disregard thereof, 
should not be reversed for that reason. 


Fifth. As toso much of the decree as related to the 
payment of the money into court: 

1. If any error was committed, it could be corrected 
by a modification of ‘iie decree, or reversal in part. 


2. But no error was committed. 


First. THAT THE ALLEGED CERTIFICATE OR BILL OF 
EXCEPTIONS FORMS NO LEGITIMATE PART OF THIS 
RECORD, AND THAT THE MOTION TO STRIKE IT ‘OUT 
SHOULD BE SUSTAINED, OR SAID ALLEGED CERTIFICATE 


DISREGARDED. 


The facts necessary to be considered under this point 
are as follows: : 7 : 

Upon the 8th day of-October, A. D. 1878, a final de- 
cree was entered in this cause, and upon the 12th of De- 
cember, 1881, that decree was affirmed by this court: 
The mandate issued May 13, 1882, and contains this de- 
cree and will be found on page 1 of the printed record. 


_.The decree can also be found on page 259 of the printed 


record on the first appeal, which is part of the record 
of this case. | 

The decree of October 8, 1878, settled the rights of 
the parties, and determined that the South Park Commis- 
sioners should pay to the complainants, Kerr, the value 
of certain real estate in said decree described, and as un- 
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der the constitution of the state the compensation to be 
made for lands taken in the exercise of the power of emi- 
ment domain must be ascertained by jury, the court 
directed, by said decree, a jury to be empaneled upon the 
law side of the court to determine that value, the decree 
providing also that such verdict should be certified back 
to the chancery side of the court. A jury was accord- 
ingly empaneled on the 2d day of December, 1884, at the 
“adjourned October term, 1884,” of said court (P. Rec., . 
9), and a trial being had, returned a verdict on the 16th 
day of said month of December. (P. Rec., 13.) The 


complainants Kerr thereupon moved for a new trial on 


the law side of the court, which motion came on on the 
toth day of January, 1885, which was one of the days 
of the “ December term, 1884,” of the court, and was 
overruled on the 14th day of January, 1884 (P. Rec., 
13), and the clerk directed to certify the verdict to the 
chancery side, which he did, and the verdict, as so certi- 
fied, was filed accordingly on that day. (P. Rec., 14.) 
Upon the 2oth day of January, 1885, which was of the 
“ December term, 1884,” of said court, a decree was en- 
tered in the cause, adjudging the value of the land to be 
the amount named in the verdict. (P. Rec.,15.) Upon 
the 14th day of March, of the “adjourned March term, 
“1885,” of said court, an appeal was perfected by the 
complainants Kerr to this court. (P. Rec., 17.) 


On the 13th day of August, 1885, of “the Fuly term, 
“© 1885,” of said court complainants Kerr presented to the 
chancellor what they claimed -was a certificate of the evi- 
dence given upon the trial before the jury, and asked the 
court to sign and seal the same, to which the South Park 
Commissioners objected. 


The motion is entitled «In Chancery” (P. Rec., 18), 
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and its language (P. Rec., 18) is, that the complainants 
“present to the court an alleged copy of the testimony 
“ taken tefore the jury heretofore empaneled in this cause, 
“and move that the same be certified. by the court and» 
“ made a ee of evidence and a part of the record 


‘in this cause.’ 


On the 6th day of October said certificate was signed 
and sealed nunc pro tunc, as of said 13th day of August. 


The court on said oth day of October entered an order 
in said cause, “in chancery,” as follows (P. Rec., 18): 
« This matter coming on upon the motion of complainants 
«“ Kerr, herein entered, August thirteenth, 1885, and the 
“court. being now sufficiently advised in the premises, 
“sustains said motion, and signs the copy of evidence pre- 
“sented on, that ‘day nunc pro tunc as of said August 
“thirteenth, 1885.” And the alleged certificate of evi- | 
dence was signed as follows (P. Rec., 377): ‘Signed 
“and sealed this sixth (6th) day of October, A. D. 1885, 
“nunc pro tunc as of August 13th, A. D. 1885.” 


The terms of the United States Circuit court within 
and for the Northern district of Illinois, as fixed by stat- 
ute, are the third Monday of December and the first Mon- 
day of July in each year (United States Revised Statutes, 
1875, page 120, Chapter 8, Title 13, Sec. 658), and that 
court also has and has had for many years, under its 


eighteenth rule, adjourned terms on the first Mondays of 


March, May and October, “ at which any judicial business 
“may be transacted the same as at any regular term.” 

(Baker’s Rules U. States and State Courts, Illinois (1878) 
103; Blatchford’s Rules, etc., of U. S. Courts, gc4). The 
application to the court to sign this certificate of evidence, - 
or bill of exceptions, was made seven months after the 
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motion for a new trial had been overruled, and after the 
lapse of the March and May adjourned, or rule terms, and 
the December stautory regular term. 


There was no report of the judge of what passed upon 

4 the trial at law, no notes of trial signed or certified to by 
the judge, no certificate of evidence, no bill of exceptions, 
prior to or other than the paper signed October 6, as of 
August 13, and no order of court and no consent of 

' parties extended. the time for presenting such certificate or 
bill. | 


I. 


Treating this cause as simply an equity case, and this 
jury issue as a feigned issue, nevertheless the evidence 
must be made a part of the record in some form by the 
- certificate of the judge, which could not be done after 
the lapse of the term at which the final decree was entered. 


The alleged bill of exceptions, or certificate of evidence, 
was signed October 6, 1885, nunc pro tunc, as of August 
13, 1885, months after the final decree of January 20, 
1885, and after the lapse of two rule terms and one statu- 
tory or regular term. 


The practice upon feigned issues is fully set forth by 
Mr. Justice Bradley in Watt v. Stark, 101 U.S., 247. 


The motion for new trial must be made in the court of 
chancery, “and for that purpose the party applying for 
‘a new trial must procure notes of the proceedings and 
‘of the evidence given at the trial for the use of the chan- 
“cellor. This is done either by having the proceedings 
‘and evidence reported with the verdict, or by: moving 
“the chancellor to send to the judge who tried the issue 
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“for his notes of the trial, or procuring a statement of the 
“same in some other proper way. The chancellor then 
“has before him the evidence given to the jury, and the 
“ proceedings at the trial, and may be satisfied, by an ex- 
“ amination thereof, that the verdict ought not to be dis- 
“turbed. The evidence and proceedings then become a 
“part of the record, and go up to the court of appeal if — 
‘an appeal is taken.” 


It is true that in the case at bar the circuit judge sat 
on both sides of the court, and, therefore, had before him 
his own notes of ‘ie trial, and hence in the decree which 
was entered. January 20, 1885, it is recited not only that. | 
the cause came on to be heard on the pleadings, orders 
and decree of October 8, 1878, and the mandate of the 
Supreme court and the verdict of the jury, rendered upon 
the law side of the court and certified by the clerk to the 
chancery side, but also the evidence andrulings and charge 
of the court upon the trial of the issue as to said value, - 
but- such evidence, rulings and charge were nowhere in 
the record at that time. The remarks in Watt v. Stark, 
are exactly applicable: | 

(P. 250.) ‘The complainant, on his motion for a new - 
“trial, might have had the evidence, or the substance of it, 
“stated and made part of the record, and then we could 
‘have seen whether the court below had before it sufh- 
“cient grounds for being satisfied with the conclusions 
“of the jury.” *.*. * 

(P. 252.) ‘ What took place on the motion for new 
“trial in this case we are not informed by the record. But 
“as the trial was had at the bar of the court, even though 
“no statement of the proceeding was made up, the court 
«had the benefit of its own notes at the trial, and therefore 


“was cognizant of all that occurred. Had we the same 
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“means of knowledge before us, we could then judge 


a whether the court — properly or not. But we 
- “have not these means.’ 


In Dodge v. Griswold, 12 N. H., 273, it was held that 
where an issue ina suit in chancery is sent to the court 
below for the verdict of a jury, exceptions to the testi- 
mony submitted must be taken and certified back.to the 
court, or such exceptions will be considered as_ waived. 


Upuam, J., said: “In no other mode can we obtain 
'* proper and authentic evidence of what transpired at the 
“ trial.” : 


In Brockett v. Brockett, 3d Howard U. S., 691, it was 
held: « That though exceptions were taken to the rulings 
“of the Circuit’court on the trial of a feigned issue out of 
“‘ chancery in a case pending in that court, yet this court can- 
“ not pass on those exceptions unless they were adjudicated 
“upon by the Circuit court.” In that case bills of excep- 
tions were taken upon the feigned issue, but there was noth- 
ing in the record to show that they were called to the 
attention of the court sitting in chancery; and it was argued 
that as the same judges sat in the court of law as in the 
court of chancery, it could not be necessary to bring be- 
fore them as chancellors what they had decided in the 
court of law; but this court held that argument untenable, 
and said: “It is contended that as the same judges 
« sat in the court of law as in the court of chancery, that 
“it could not be necessary to bring before them as chan- 
«“ cellors what they had decided in a court of law. Had 
«the court of law been held by different persons from 
‘those who sat as chancellors, it is admitted that it would 
«have been necessary to bring before the latter the points 
« ruled in the trial of the issue. But is not the principle 
“the same in both cases? The capacities in which the 
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‘¢same tribunal acts on such occasions, are as. distinct as 
“if the same duties had been performed by different 
“ tribunals.” | 


How then could the chancellor, on the 13th of August, 
or 6th of October, certify to what passed in December 
before the law judge? : 


In the case at bar had a bill of exceptions been ten- 
dered on the issue at law, it could have been certified 
over with the verdict to the chancery side, and then the 
chancery court would have had before it the record 
upon which. the law trial had been conducted. As it is, 
neither a bill of exceptions nor a certificate of evidence 
was made out and presented during the term at which 
the final decree was rendered, nor was any report of the 
evidence made by the law judge, nor his notes of trial 
called for or furnished. It appears afirmatively upon the 
face of the record that this was so. The complainants 
Kerr entered their motion upon presenting what they 
claimed to be a certificate of evidence on the 13th day of 
August, 1885, and the circuit judge in signing that paper 
signed it on the 6th of October, as of the 13th day of 
August, so that there is no pretense whatever that the bill 
of exceptions, or certificate of evidence, was tendered, 
signed or filed in apt time. Indeed, inasmuch as the cer- 
tificate is signed as of the 13th of August, it seems to 
follow that whatever exceptions are embodied in it were . 
not taken on the trial itself, but were only taken on the 
13th day of August. | 


In legal terminology,“ unc pro t{unc” means that a 
thing is done at one time which ought to have been: per- 
formed at another. (2 Bouvier, 247.) 


The judge in this instance did not certify nunc pro tunc 
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as of the December term, but as of a day in the July 
term—-namely, August 13th. 


The general rule is that.a bill of exceptions, statement 
of facts, or certificate of evidence cannot, in the absence 
of consent, be presented to and signed by the court and 
made part of the record of a cause after the adjournment 
of the term.at which the final judgment or decree was 
entered, unless the time for so doing has been extended. 


Chief Justice MARSHALL said, in ex parte Bradstreet, 
4th Peters, 107, that: “If a party intends to take a bill of 
‘‘ exceptions, he should give notice to the judge at the 
“ trial, and if he does not tile it at the trial he should move 
“the judge to assign a reasonable time in whith he may 
“ filé it. A practice to sign it after the term must be 
‘understood to be a matter of consent between the par- 
“ ties, unless the judge has made an express order in the 
“term allowing such a period to prepare it.” And this 
court in Muller et al. v. Ehlers, 91 U.S. (1st Otto), 
249, holds that a bill of exceptions cannot be signed after 
the adjournment of the court for the term at which the 
judgment was rendered unless an extension of time was 
given for that purpose; and through Mr. Chief Justice 
WaAIrTE, says: ‘“ Upon the adjournment for the term the 
“parties were out of court, and the litigation there was 
“at anend. The plaintiff was discharged from further 
‘attendance, and all proceedings thereafter in his absence 
‘‘and without his consent were coram non judice. The 
«order of the court, therefore, made at the next term 
“« directing that the bill of exceptions be filed in the cause 
“as of the date of the trial was a nullity.” So in Flan- 
ders v. Tweed, 9 Wallace, 425, and in effect in Generes v. 
Bonnemer, 7 Wall., 566, it was ruled that the trial judge 


SIRI me ee 


[Oo 


could not make a statement of facts after the lapse of the 
term. 


There is no power to sign a bill of exceptions after the 
expiration of the term, unless the time is extended, or there 
is consent, or there are circumstances equivalent to consent 


oS 


or order. 


In Illinois the bill of exceptions usually contains all the 
evidence, and the term has, therefore, grown to mean 
something different from the common law signification, but 
the rule as to when it must be signed has never varied. 
It is the settled practice that a bill of exceptions must be 
reduced to writing, and signed and filed during the term 
at which the final judgment and decree 1s entered, except 
in cases where the counsel consent, or the judge by an 
entry on the record, directs, that it may be prepared in 
vacation, and signed xunc pro tunc; and that in all cases 
it must appear*on its face to have been taken ‘and signed 


at the trial. 
Evans v. Fisher, 5 Gilman, 456. 


W., St. L. & P. R. Co.v. The People, &c., 
: 106 Ill., 653. — 

Burst v. Wayne, 13 IIl., 667. 

Magill v. Brown, 98 Ml, 235. 


In Goodrich v. Cook, 81 Ill, 41, the court in effect 
approved of the authorities holding that a court cannot 
make an order in a case after it has been finally decided 
and passed beyond its control, but that time may be given 
to prepare a bill of exceptions or certificate of evidence, 
and as it did not appear when the certificate of evidence 
in that case was signed, held that the presumption was 
that it was presented and signed at the right time, or the 
judge would not have signed it; while in JZag7// v. Brown, 
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98 IH., 325, as it affirmatively appeared that the bill of 
exceptions was neither presented to nor signed by the 
judge, until after the expiration of the period fixed for 
filing the same, it was properly stricken out. 


Upon the principle that the act of the court ought not 
to be allowed to prejudice a party, it has been held that 
where a certificate of evidence (People v. Williams, 91 
Ill., 87), or bill of exceptions (Afagill v. Brown, 98 Iil., 
235), has been duly made out and presented to the judge 
in apt time, his neglect or refusal to sign it should not de- 
prive the party of his rights. The non-action of the 
judge, when the certificate or bill is duly presented, is 
equivalent to an extension of time. 


The 38th section of chapter 51, of the revised statutes 
of Illinois (Hurd’s Rev. Stat. of 1881, page 526), which 
has been in force since 1849, is as follows: “ On the trial 
‘of every suit in chancery oral testimony shall be taken 
‘when desired by either party.” 


Under this section certificates of the evidence are signed 
by the judge and filed, in order to make such evidence 
part of the record, which it would not otherwise be. 


In that particular it is impossible to see any difference 
between such certificate and a bill of exceptions when the 
latter is used to set forth the entire evidence upon a trial. 
In Smith v. Newland, 40 IIl., 100, it is held that evi- 
dence in chancery taken by deposition or reported by the 
master, and filed in a cause, is as much a part of the 
record, since the passage of the act allowing oral testi- 
mony in chancery, as prior thereto; and that bills of ex- 
ceptions in chancery proceedings may be used for the 
purpose of preserving the evidence, although a certificate 
of evidence signed by the judge is, is a matter of form, 
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preferable, because more in harmony with | chancery prac- 


tice. 

In Turner v. Rutledge, 13 Bradwell (i Appellate), 
460, the court say: 

“The object of a certificate of evidence is said to be to 
“ preserve, as a matter of record, evidence taken before 
“the court, and which would not otherwise so appear. 
«Written evidence filed in a cause needs no certificate to 
“ preserve it, as it already constitutes part of .the record. 
“(Ferris v. McClure, 40 Ill., 99.) Since our statute 
“ allows oral evidence to be taken before the court upon 
“a hearing, no reason is perceived why the same strict- 
“ness in regard to the manner and time of incorporating 
“the same into the record should not prevail in chancery 
“as at law. We so understand the purport of the decis- 
“ions of our Supreme court upon this question.” | 


Tf the circuit judge had no power, after the lapse of the 7 
term, to sign a bill of exceptions, or statement of facts, 
how could he sign a certificate of evidence or a report, 
or in any other manner make the alleged evidence part of 


the record? 


And if the rule rested on the application of the prin- 
ciple of laches, how can the laches of the appellants be 
any the less in the premises whether the appropriate form 
of preserving the evidence is called a bill of exceptions, a 
certificate of evidence, or the report of the judge? In 
any mode adopted, it is the judicial act of the judge, 
making that matter of record whic, without such action, 


would not be such. 
As remarked by Chief Justice WalTe in Maller v. 


Ehlers, supra: “ A judge cannot act judicially upon the 
‘‘rights of parties after the parties, in-due course of pro- 


3 
“ceeding, have both. in law and in fact been dismissed 
“ from the court.” 


The settled practice in Illinois in such cases is to move 
to strike out certificates or bills of exception when im- 
providently signed. | 
W., St. L. & P. R. Co. v. The People, 

106 IIl., 654. 

Warner v. Kelly, 5 Bradwell (Ill. App.), 

559: 

Magill v. Brown, 98 Ill., 235. 
Brust v. Wayne, 13 IIl., 664. 


Such a motion I have accordingly heretofore made and 
submitted to the court, which reserved its decision to the 


present hearing. 


Upon the argument had upon that motion, my brother 
Isham, who is in no way responsible for the laches of his 
present client in this case, not having been of counsel 
until recently, made the point that a motion for a new 
trial of a feigned issue could be made before the chan- 
cellor at any time. But the difficulty he encountered in 
that suggestion was that a motion for a new trial was 
never made at all before the chancellor in this case, and of 
course such motion could not be made after final decree, 
and the lapse of the term at which such final decree was 


entered. 


Counsel’s citations upon this motion were: 2 Dan. Ch. 
Pr., 1136; Fernie v. Young, L. R.,1 H. L. Cas., 63; 
Legardv. Daly, t Ves. Sen., 193; Van Alst v. Hunter, 5 
John.’s Ch., 122. 


But the citations relate only to what may be done while 
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the’ equity cause is s¢z// pending, and have no relation to 
cases which have gone to jiual decree. 


And although on page 1136 of the Second Volume of 
Daniels’ Fourth American Edition, it is said in a note, 
“the motion for a new trial may be made, although the 
‘decree has been enrolled,” to support which: Feruze v. 
Young, L. R., 1 House of Lords (English and Irish 
Appeals, 1866), page 63, '3 relied on, yet the latter case 
only rules that “ if. one party enrolls a decree before the 
“ time for a new trial expires, the other party is not there- 
“ by prevented from moving for a new trial.” The Lord 
Chancellor says, on page’85, ‘that if a motion is made 
“for a new trial wethin the time allowed for that pur pose, 
“ parties cannot be deprived of that right whith the stat-_ 
“ ute gives-them to make such a motion, because the other 
“parties have proceeded rapidly to get-the decree 
‘“ enrolled.” : a oe . <4 


Concede that the: chancellor may entertain an applica- 
tion for new trial at any time so long as the cause 7s 
pending, he certainly cannot do.so after the final decree 
has been entered and the term at which it was. entered has 
expired. | | a at ig | 

In the case at bar no application for a new trial was 
ever made to the chancellor. The motion was presented : 
and overruled on the law side. No bill of exceptions was 
tendered to the law court, nor was any application made 
to the court of chancery to send to the judge who tried | 
the issue for his notes of the trial (if he had any), or a i r 


report of the evidence. 


Nearly seven months after the final decree had been 
entered the chancellor is applied to sign a certificate of 
the entire evidence adduced before the law court and the 
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rulings of that court thereon. If appellants claimed the 
verdict had been against the evidence, or that the action 
of the jury was affected injuriously by any ruling of the 
judge at law, such questions could only be raised upon an 
application for new trial, and that application, itis con- 
ceded, was never made tothe chancellor. Yet this al- 
leged certificate is not and does not affect to be a certifi- 
cate to what passed in the equity proceedings, but to what 
passed on the law issue, and in no view was it competent 
for the chancellor to sign it. 


The law judge could not have signed a bill of excep- 
tions after the term had lapsed, and it does not appear 
that he’ was asked to certify the evidence and his rulings 
to the chancellor. It is absurd to say that he could so 
certify or report after the final decree. 


The learned circuit judge did not undertake to sign 
this document as of January 20, 1885, the day of the final 
decree, nor as of any day prior thereto. He signed it as 
of August 13th, an entirely sufficient indication of opinion 
on his part that the certificate or bill was presented too 
late. By his signing as and when he did, the question 
presented could be argued upon this motion without put- 
ting appellants to the expense and trouble of a separate 


suit by mandamus. . 


It is not difficult to see why appellants made their mo- 
tion for a new trial upon the law side. They desired the 
motion to be governed by the same rules as are applicable 
in the instance of such motions in actions at law. They 
did not desire the motion to be subjected to the test of the 


principles or rules of equity. 


But in any point of view the evidence and rulings upon 
® 
the law issue could not be made part of this record after 
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the term of the final decree had elapsed, unless by order 
or agreement or facts equivalent thereto. Asa question 
of power, no power existed. Asa question of laches, the 
presumption of laches is irrebuttable where the term has 
elapsed, and there is no extension by order or consent, 
and this for the protection of parties. The certificate of 
the circuit judge, so far from indicating that he did not 
consider appellants chargeable with laches, evidences the 
exact contrary, for he signs as of August 13th of the July 
term instead as of the December term. | 


Appellants’ counsel referred to some alleged hardship 
in being cut off from getting at the merits of the contro- 


versy assumed to be involved in this case. 


The decree of October 8, 1878, determined the merits 
of the real controversy. After that nothing remained 
except to ascertain the value of one hundred‘ and eleven 
acres of ‘land, and pay it over, with interest at six per 
cent. from August 27, 1870. | 


The jury found a verdict of $155,400, which, with the 
interest, amounted at the time of the decree of January 
20, 1885, to about $2qo,000. A motion for:a new trial 
was heard and overruled. *The chancellor saw no reason 
to change the verdict or set it aside, and the final decree 


followed. 


And inasmuch as the appellants could not then comply 
with the decree on their part, the appellees were allowed 
to pay the money into court. This was done on the 23d 
of January, the amount then paid being the balance in 
full after deducting certain moneys already received by 
the appellants. | 


It was after this that appellants prosecuted their appeal, 
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and months after their appeal had been perfected that 
they tendered the alleged certificate. 


It is difficult to see what special hardship there can be 
in appellants finding themselves unable to discuss a mere 
question of fact in an appellate tribunal. 


IT. 


So far as the bill of exceptions or certificate of evi- 
dence, or other mode of making the evidence adduced 
upon the trial of this issue a part of the record, is con- 
cerned, the result is the same, if we consider the issue as 
in effect not a feigned issue but a suit at law. But if this 
be the view taken, then if appellants desired to question 
anything that passed before the law judge, they should 
have prosecuted a writ of error to the final order on that 
side of the court, overruling the motion for new trial, or 
directing the verdict to be certified over. 


The law in reference to this subject is well stated in 
Amer. Dock &c. Co. v. Trustees, 37 New yee Equity, 


266, as follows: 


“The distinction between the suspension of proceed- 
‘ings in an equity suit, with leave to a party to bring a 
“suit at law, or directing an action and issue out of chan- 
“ cery, is well settled. If the cause is allowed to stand 
“over with leave to bring an action, or directing an action 
‘at law, the action is prosecuted in compliance with the 
‘practice and proceedings in ordinary actions at law. 
« Bills of exceptions may be taken at the trial, and the 
“ proceedings are reviewable by rule to show cause and 
“writ of error in the usual manner, and judgment at law 
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“ will be entered, which will be accepted in the equity 
“court asa finality. PBoltle v. Blundell, 19 Ves., 494, 
“309; Ex parte Kensington, Geo. Coop., 96; Hope v. 
“ Hope, 10 Beav., 581, 583, 586; Sth v. Larl of Effing- 
“ham, td., 589, 595; Apthorp. v. Comstock, 2 Parge, 482. 
« But where an issue is sent out of chancery, the whole 
“ proceeding is under the co:'rol of the chancellor. No 
“bill of exceptions .can be taken, and no judgment. 
“entered; the circuit record and fostea are sent to the 
“court of chancery, and the conduct and result of the 
“trial are subject to review in that court only. TZventon 
“ Banking Co. v. FRossell, 1 Gr. Ch., 511; 5S. C., ¢d., 4925 
“ Flolcombe v. Managers, 1 Stock., 457; Freeman v. 
“ Staats, id.,816; Black v. Lamb, 1 Beas., 108; 2 zd., 4553 
« Fohnson v. Harmon, 94 U. S., 371; Clayton v. Lord 
“« Nugent, t Coll., 363; 13 L. J. (N. S.) Exch., 363. 

«“ Whether an order is for an action at law or an issue 
“out of chancery, does not depend upon the form ii 
“ which the issue is framed. An issue, or, as it is com- 
“monly called, a feigned issue, is a mode of procedure 
“ adopted from the civil law by courts of law as well as 
“courts of equity, as a means of having some question 
“of fact arising incidentally, and to be made the founda- 
“tion of some order or decree, determined by the verdict 
“of ajury. It is called a feigned issue for the reason 
“that its object is not the establishment of a legal right 
“on which a judgment shall regularly follow, but the 
“ascertainment by a formal trial of some issue of fact 
‘arising in another cause, and material to the decision of 
“the latter. For convenience of trial the issue must be 
“given the form of a common law action, with appro- 
“ priate pleadings, and an issue thereon; but, neverthe- 
“less, the nature and purpose of the issue give it character 


19 


“as a feigned issue or otherwise, and not the form in 
« which the issue is expressed.” 


The decree of October 8, 1878, required the South 
Park Commissioners to pay to appellants the value of the 
designated tracts “on the twenty-seventh day of August, 
« A. D. 1870, the time when possession was taken by the 
«South Park Commissioners,” with interest thereon from 
that date. : : 


The thirteenth section of article II of the constitution 
of the State of Illinois provided and provides: “ Private 
“ property shall not be taken or damaged for public use 
«without just compensation. Such compensation, when 
‘‘not made by the state, shall be ascertained by a jury, as 
«‘ shail be prescribed by law.” | 


Under the decree of October 8th nothing remained to 
be done except the ascertainment by a jury of the com- 
pensation to be paid for the land, and this was directed to 
be had and reported back to the Chancery court. 


A feigned issue is directed to be tried for the purpose 
of informing the conscience of the chancellor, and aiding 
him to come to a proper conclusion. If he thinks the 
trial has not been a fair one, or for any other reason de- 
sires a new trial, it is in his discretion to order it. But 
he may proceed with the cause though dissatisfied with 
the verdict, and make a decree contrary thereto, if in 
his judgment the law and the evidence so requires. 


But here the merits of the cause had been determined 
by the final decree of October 8th, the compensation 
alone was to be determined and practically the “ equity 
reserved ” by the retention of the bill had relation to the 
securing title to the commissioners upon a proper distri- 
bution of the money. 
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Indeed the verdict would have been conclusive, but for 
the reservation in the decree that the amount specified in 
the verdict should stand as the value of the land unless 
set aside or changed by the court. In Franklin v. Green, 
2 Allen, 522, an issue had been framed by the court for 
the jury to determine wheter a certain note involved in 
a general controversy.had been obtained from the plain- 
tiff by the fraud and misrepresentation of the defendant, 
and the Supreme court of Massachusetts say that where 
an issue is directed, in view of the right of trial by jury 
being secured by the constitution, then, ‘ when a verdict 
“is rendered and not set aside for good cause shown, it 
“would be regarded as settling the facts in issue conclu- 
“sively.” That was a suit in equity, and the issue di- 
rected wasa feigned issue. In the case at-bar the issue 
was simply one for the ascertaining of just compensation 
under the constitution, and, like an assessment of damages 
under the English practice at u/s? prius, or at the assizes, 
or before a sheriff. On such inquiries before a judge of a 
court of common law the practice is the same in reference 
to setting aside the finding, as upon an application. for a 
new trial at law. The motion in this case was heard at 
law, and overruled, and the verdict directed to be certified 
over, which was done. Now, had the complainants Kerr 
made out a bill of exceptions containing the evidence, or 
a certificate of evidence, and procured the judge’s signa- 
ture so that it became part of.the record, then the cer- 
tificate to the verdict by the court of law would be a cer- 
tificate of the whole record before that court, and the ex- 
ceptions, though not expressly certified, would become 
part of the chancery record. 


Fohnson v. Harmon, 94 VU. S., 378. 
Watt v. Stark, to1 U. S., p. 255. 
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2 Dan. Ch. Pr., (4th Am. Ed.), 1,120. 
Watkins v. Carlton, 10 Leigh, 560. 


The rule is that applications for a new trial upon an 
issue sent out of chancery, must be made to a court of 
chancery after the proceedings are certified back from 
the court at law; but in the case at bar the complainants 
Kerr saw fit to make their motion at law, treating the 
issue as if it were an action at law instituted on the law 
side by the filing of a petition to condemn the land. 


And from the Kerrs’ standpoint a writ of error would 
have laid to the order of the law court of January 12, 1885, 
overruling the motion for a new trial, because that order 
was a final order at law. In a condemnation suit, under 
the Illinois statute, there is no judgment for recovery of 
damages, and no issuance of execution. The jury return 
a verdict, which is called a report, setting forth the com- 
pensation to which the owner is entitled upon the taking 
of his land by the petitioner, and section 10 of the statute 
thus provides: “The judge or court shall, upon such 
‘report, proceed to adjudge and make such order as to 
“right and justice shall pertain, ordering that petitioner 
“enter upon such property and the use of the same upon 
“ payment of full compensation, as ascertained as afore- 
‘¢ said; and such order, with evidence of such payment, 
“ shall constitute complete justification of the taking of 
“such property.” (Revised Statutes, Illinois, Chapter 
47, Sec. 10; Title Eminent Domain; Hurd’s Statutes, 
1881, page 511). In the case at bar the court of law 
overruled the motion for a new trial and directed the 
verdict to be certified to the chancery court, and that 
order was the final determination by the law court that 
no reason existed for setting aside the verdict of the jury 
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which fixed the compensation. It is therefore not unrea- 
sonable to contend that upon a bill of exceptions duly 
tendered to the law court the cause might have been 
taken to this court upon a writ of error, as in the case of 
other final judgments at law. It is unnecessary, how- 
ever, to determine how i.is is, inasmuch as when the 
verdict was certified over the only way that what passed 
before the law court could be made a legitimate part of 
the record before the chancellor was by a bill of excep- 
tions or certificate of evidence, tendered in due time and 
signed by the judge, or a report of the evidence signed 
by him. Whatever is done, must be officially done, 
and in apt time. So that whether considered as a 
bill of exceptions or a certificate of evidence, or a report 
of the evidence, the action of the judge on the 13th day 
of August, 1885, was too late, and this document should 
be stricken from the record or entirely disregarded. 


SECOND. THAT THE DECREE OF THE CHANCELLOR CAN- 
NOT BE QUESTIONED FOR ERROR, IF ANY, COMMITTED 
ON THE TRIAL OF THE ISSUE ON THE LAW SIDE OF THE 
COURT, BECAUSE NO MOTION FOR A NEW TRIAL WAS 
MADE BEFORE THE CHANCELLOR. 


The motion in this case was made on the law side of 
the court (Printed Record, 13), and the order overruling 
it of January 12, 1885,. was on that side of the court, and 
directed the verdict “to be certified by the clerk as pro- 
vided in said decree.” Accordingly the clerk (Printed Rec., 
14) did so certify the verdict “ tothe chancery side of this 
“ court, as by said decree and the order overruling said 


‘¢ motion to set aside said verdict directed.” 


The motion for a new trial appears in the alleged bill 


~ 


alin ee 


- 
oo og! 
ensmmanet 


of exceptions, or certificate of evidence, as “ filed January 
8, 1885 ” (P. Rec., 377), and is entitled, and properly so, 
because that was the fact, “on the law side for the purpose 
“of ascertaining the value of property.” . (Printed Rec., 


374-) 


Nothing is better settled than that a motion to set aside 
a verdict rendered upon an issue which a court. of chan- 
cery directs to be tried at law, can be made only to the. 
court of chancery. 
Watt v. Starke, 101 U.S., 247. 
Fohnson v Harmon, 94 U.S., 371. 


Where the objection is the rejection of proper, and the 
admission of improper evidence, the giving of improper 
and the refusing of proper instructions, or that the evi- 
_ dence does not sustain the verdict, a motion for a new 
trial must be made. 


O., O.& F. R. V. R. RB. Co. v. McMath, 


Inasmuch as no motion for a new trial was made before 
the chancellor, no objection can be taken on either of the 
above mentioned grounds, and it is only on those grounds 
that error is assigned so far as the trial is concerned. 


But my learned opponent insists that a previous verdict 
rendered November 5, 1883, and set aside, was not pro- 
perly set aside. Why not? 
1884 (P. Rec., 7), setting aside that verdict was mani- 
festly an order in chancery, for it was coupled with the 
condition that the South Park Commissioners should pay 
$25,000 into court, which was done on that day as the 


Fames v. Dexter, 113 Ill., 654. 
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The order of February 18, 
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order shows. That condition the law judge could not im- 
pose, nor could the money be paid in on the law side of 


the court. 


Whether the verdict was certified over, or not, does not 
appear, but that it was before the chancellor and he set 
it aside is clear, and that is sufficient. 


Subsequently and on the 27th day of May, 1884, the 
cause was brought on in chancery before Hon. John M. 


Harlan (P. Rec., 8) on a motion on behalf of the South 


Park Commissioners to ‘have the issues to be submitted to 
the jury settled, and upon the r1th day of June, 1884, it 
was ordered by the court 77 chancery (P. Recs 9), that the 
motion of the “South Park Commissioners be, “ and the 
“same is: hereby overruled, and this cause, upon motion 
‘of the complainants (the Kerrs), is set down for the trial 
“of the issue stated in the decree of October 8, 1878, 
‘‘on the third Tuesday of October next.” 


Here the chancellor set the cause down for the trial of 
the issue in October, 1884, upon the application of the 


Kerrs themselves. How can they now say a prior verdict | 


was “still standing ” ? The setting it aside was assented to. 


Williams Vv. Bishop, 15 Il., 553. 


The issue was a feigned issue, and as trials of feigned 
issues are to inform the conscience of the court, the 


chancellor may order them until he is satisfied, and may . 


disregard the verdict and “ make a decree contrary thereto, 
if in his judgment the law and the evidence so requires.” 


‘Fohnson v. Harmon, 94 U.S., 372. 


>. 


TurrRpD. No ERROR WAS COMMITTED IN THE PROCEED- 
INGS ON THE LAW SIDE. 


1 The error assigned by counsel under point III. of his 
| brief (page 11), questions the ruling of the circuit judge 
in reference to sales of lands fronting on the parks and 

boulevards. 


Counsel assigns no error in the charge of the judge, as 
indeed he could not, as no exception was taken at the 
time to the original charge delivered December 15, 1884 
(P. Rec., 369), or to the additional observations on De- 
cember 16 (P. Rec., 372), except that Mr. Swett said at 
the conclusion of the latter (P. Rec., 374): “I desire the 
“ court to note an exception.” 


On the 8th day of January (P. Rec., 377), twenty-three 
: e days after the return of the verdict and the consequent 
discharge of the jury, the complainants filed a motion for 
new trial which assigns various parts of the charge to 
have been incorrect, but this was too late to allege excep- 
tions to the charge or any part of it. 


Railway Co. v. Twombly, 100 U. S., 78. 


_And the general remark of Mr. Swett was entirely insuf- 
ficient if any one of the court’s propositions was correct. 


Lincoln v. Claflin, 7 Wall, 132. 


But reference to the charge is entirely appropriate in 
order that the views of the learned judge may be fully 
understood. | | 


The original Park Act was approved February 24, 
1869 (Private Laws, 1869, Vol. 1, page $58), and was 
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adopted by the people, as therein provided, on the 23d 
day of March, 1869. The evidence disclosed that the 
agitation of the subject of the creation of a park in- 
creased the speculative value of land in Hyde Park, in 
which the tract in controversy and the parks were 
located. | | 

The lines of the park were defined in the act, embrac- 
ing two parks connected vy boulevards or drive-ways, 
and by what was termed the Midway plaisance, and on 
the 5th of May, 1869, the commissioners formally selected 
the lands defined in the park act. (Printed Rec., 139.) 


Under section 4 of the park act (Private Laws 1869, 
Vol. 1, page 359, which were put in evidence, but not 
copied in this alleged certificate), the commissioners were. 
authorized within ninety days, or as soon as practicable, 
to “ select the following described lands,” describing them, 
and the Illinois Supreme court in Cook: v. Conimissioners, 
61 Ill., 119, argued that the use of the word “ select” 1m- 
plied choice, and that the commission was not bound to 
take all the lands described, but whether this was so or 
not, the formal act of selecting all of them as described 
in the acts, was in fact performed on May 5, 1869. (P. 
rns 18D) Lat pubinyant ue tle! 

Evidence was offered and received, of sales of property 
fronting on or immediately contiguous to the parks, plais_ 
ance and boulevards, which property was shown by the 
evidence, to have received a very large increase in sale- 
ble value, by reason of its contiguity to the proposed im- 
provements. The witnésses also testified to the general 
increase of value by reason of the establishment of the 
park, and that evidence was allowed to go to the jury. 


It is complained that the court excluded evidence of sales 
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of lands adjacent to the parks, boulevards, and plaisance 
which had taken place at or about the time of the passage of 
the Park act and its adoption by the people. This ruling 
of the court was that where it appeared from the evidence 
that the particular property, sales of which were offered 
in evidence, fronted on or was immediately adjacent to the 
parks, plaisance and boulevards, and was’ enhanced in 
value by that fact, evidence of such sales was not admiss- 
ible under the decision of the Supreme court of Illinois in 


Cook v. South Park Commisstoners, 61 Mll.; 124. The 


ruling will be found on pages 70 and 71 of the printed 
record, and the court says he will exclude the testimony 
of witnesses “as to prices which property sold for 
“just outside the park, leaving in however their opinion as 
“to the value of the park property. What I mean is 
“this, you cannot, when it is established that the property 
‘just outside sold for just so much to the acre, for in- 
“ stance, say that therefore this property was worth the 
“same amount. You cannot institute a comparison of 
‘that kind; to that extent it is excluded.” 


At the same time the court did not excludz evidence of 
the general advance by reason of the park, and expressly 
ruled that appellants were entitled to such advance. 


For instance defendants propounded to one of their 
witnesses (P. Rec., 213), the following question: 


« What in your opinion was the fair cash value of the 


«« Stony Island front by acre lots of the West 8o acres of 


“land in controversy, on the 27th day of August, 1870, 
‘ without taking into consideration the effect produced 
“upon the lands in that vicinity by the location of ‘the 
“park, outside of the boundaries of. the park?” 
To which the circuit judge sustained an _ ob- 
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jection upon the ground that that would deprive com- 
plainants of all benefit of the establishment of the park. 


And throughout the case the witnesses ~were allowed 
to estimate the value, taking into consideration the increase 


by reason of the park. 


And while no exception was taken at the time to the 
charge of the judge on the :5th day of December, and 
the additional instructions given on the 16th day of De-. 
cember, yet I will quote the language of the judge upon 
this point, in order to give the court the entire view he 
took upon the subject. He says (Printed Rec., 369): 


* You are to say now,. from all the evidence before 
you, what those lands were worth fourteen years ago. 
The owner is entitléd to their full cash value at that time; 
that is to say, to what he could have realized for them in 

cash, not at a forced sale, but at:a sale made to any one 
able to buy them for cash or on time and terms equiva- 
lent to cash. 

« A number of witnesses testified that the agitation of 
the park project, the anticipation that the legislature 
would authorize the appropriation of lands to establish a 
park in the vicinity of the present South Park, and the 
introduction of the bill into the legislature, which finally 
became a law on the day of February, 1869, materi- 
ally enhanced the value of lands embraced in the present 
park lines, as well as the lands adjacent thereto and in 
that vicinity. <Any resulting benefit to the lands within 
the proposed pdrk from tkis and other causes, such as the 
growth and prosperity, or the anticipated growth and 
prosperity of the city of Chicago, you should take into 
account in determining the amount that will fairly com- 
pensate the owner. But a number of witnesses also testified, 
and there seemed to be less disagreement upon this point 
than upon some others, that the passage of the park 
act, its ratification by the people, and the fixing of the 
proposed park boundaries by the legislature gave to the 
lands immediately fronting the park and in the vicinity 
of the park, including the Midway Plaisance and the 
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boulevards, an additional value solely on account of their 
being without the proposed park lines, but adjacent to the 
park, the plaisance, and the boulevards, or near enough 
thereto to receive the special benefits resulting from such 
Improvements. : : 

“In the nature of things the lands within the proposed 
park, and which were to constitute it, could not have been 
thus specially benefited, and the owner of the lands in 
question should be allowed nothing on the ground that his 
property was thus specially benefited. Even the witnes- 
ses who testified upon this branch of the case for the 
owner admitted that the outlying lands received a benefit . 
from their location or relation to the park which the lands 
constituting the park did not receive. 

“ Sales of property of like character and quality, simi- 
larly situated and affected by the same causes, made under 
circumstances likely to produce competition among bid- 
ders, are sometimes resorted to in determining the value 
of lands. But inasmuch as the lands adjacent to and in 
the vicinity of the park, plaisance, and boulevards received 
a special benefit, and were subject to a special burden by 
reason of the existence of the park, plaisance, and boule- 
_ vards, their situation and that of lands embraced within 
the park lines were relatively so different that outside 
sales afforded no just grounds for determining the character 
of the lands taken for the park, and hence all evidence of 
such sales was excluded, and you are again instructed ° 
that there is no such evidence before you.” 


And on December 16th the judge stated in an explana- 
tion to the jury as follows (Printed record, page 373): 


« You were told yesterday that in estimating the value 
of these lands the owners were entitled to any benefit or 
appreciation that they received in consequence of the agi- 
tation of the park project, and the expectation that some 
park would be established in that vicinity. If you be- 
lieve the lands in that neighborhood were all benefited in 
this particular, these lands in common with others, they 
should receive the benefit of that appreciation. - In order 
to determine what that appreciation was, you have aright 
to say from the evidence what these lands were worth 
independently ‘of and uninfluenced by this cause. Take 


30 


the value of the lands before there was any agitation of 
the park project, and before this expectation existed, and 
add to that, if you can, the increased value. In that con- 
nection, how ever, you will bear.in mind that many of the 
witnesses, most of them, perhaps, testified that the final 
passage of the park act, and its ratification, resulted in 
special benefit to the lands around the park and its vicin- 
ity, and that the lands within the park lines did not re- 
ceive the special benefit. For this special benefit you 
will allow nothing.” : 

In some states sales of property similar to that proposed 
to be condemned are not admitted in evidence, for the 
reason that the jury cannot determine what motives of 
interest or favor may have dictated the prices obtained. 
East Pa. PR. PR. v. Hester, 4 Wright, Pa. 53; Penn. PR. 
PR. v. Bunnell, 81 Pa., 414; Pittsburgh P. P. v’., Rose, 74 
Pa., 362; Central Pacific R. LR. v. Pierson, 35 Cal., 247; 
Stillson v. C. & St. P. BR. PR. Co., 27 Minn., 284. 


In other states evidence of actual sales of neighboring 
property is held ‘admissible. C, & W. 7 R. R. Co. v: 
Murooney, 95 Mll., 179; Shattuck v. Stoneham R. P., 6 
Allen, 115; Edmunds v. Boston, 108 Mass., 535; Concord 
PR. Le. v. Greeley, 23 N. H., 237, but the determination of 
what sales shall be admitted is largely in the discretion of 
the court. (GRAy, C. ‘. Chandler v. Sfamaica Pond 
Agueduct, 122 Mass., 306.) | 


But. the objection to the admission of the evidence in 
question was that the sales which were excluded as evi- 
dence of value were not sales of “ operty szmz/arly situ- 


ated to that in question. 


In Cook v. South Park Commissioners, 61 Ill., 124, the 
court say: | 


“The court did not err in refusing to give the 8th, 9th 
and roth instructions for appellant. The 8th and gth are 


. 31 


substantially that, if lands adjacent to the park generally 
increased in value in consequence of the prospect of es- 
tablishing a public park, then the lands of appellant must 
share in such increase. “This does not fairly or necess- 
arily follow. The adjacent lands to the property from 
their peculiar situation derived a special benefit, and were 
subject to a special burden. The lands needed for the 
park must be purchased and the park maintained by special 
assessments npon the adjacent lands. Their situation rela- 
tively was so different that they were not a proper standard 
by which to judge the value of the lands taken for the 
park.” | 

The ruling complained of was not made until it had 
appeared that the adjacent lands had been increased in 
value by reason of their peculiar situation in fronting on 
the parks, boulevards, plaisance and driveways, and were 


subject to a special burden by reason thereof. 


The court therefore ruled properly, basing its decision 
upon the case just cited, that the situation of those lands 
- relatively was so different that sales of them were not a 
proper standard by which to judge the value of the lands 


taken for the park. 


The lands taken were to compose a park, and the adja- 
cent lots and parcels would necessarily be made more at- 
tractive and valuable in consequence of their proximity to 
such an improvement. But the purpose for which these 
lands were condemned, or the effect of their condemnation 
for such purpose upon other lands, could not change the 
rule of damages. If the object of the appropriation had 
been different, and such as necessarily to depreciate the 
value of contiguous property, as if, for instance, the prem- 
ises in question had been set aside for an adbattorr, or, for 
quarantine grounds, and a subsequent diminution of value 
had been so caused to adjacent lands, that would not de- 
prive the owner of the right to receive the marketable 
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value of his property at the time the appropriation was 
made. | : 

If the law were otherwise than as ruled by Judge 
Gresham, it would be impossible to have any park at all, 
for, if that which is taken to create a park is to be valued 
upon the basis of lands fronting on the park after the park 
is created, then it is apparent that that would be giving 
to the lands taken the very value derived by other lands 
because the lands were taken, a contradiction in terms. 


As the Supreme court of Massachusetts say (Dorgan 
v. Boston, post.), there is no reason for including in a valu- 
ation an element which the property never acquires while 


belonging to the owner. . y 


: . 

And so in Green v. City of Chicago, 97 Ul., 372, it~ 
was held: “« Where land is taken for a public improve- 
“ment, as in this case, the compensation which both the 
“ statute and the constitution require to be made to the 
“ owner, is the value of the Jand taken, wethout regard to 
“any supposable benefits or damage that may result to ad- 
“gacent property by reason of the proposed improvement 
“ for which such property is taken, and the compensation 
“ in no case should be less than the land would sell for in 
“a fair, open market, where it has a marketable value. 
“The value or amount of compensation in every such 
“case is-a question of fact to be determined by the jury 
“from an actual survey of the premises when that is prac- 
“ ticable, their own knowledge of values, and the opin- 
“ions of witnesses who profess to be familiar with the 
‘“‘ subject of inquiry, and whose business in life has afforded 
“them opportunities of acquiring information and of 
“judging accurately upon the question.” 


In the case at bar the jury were allowed to visit the 
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property in question, upon a motion by complainants that 
they should be allowed to do so. (P. Rec., 362.) 


In Dorgan v. City of Boston, 12 Allen, 223, the court 
ruled that the value of land which is taken by widening 
of a street is not to be estimated as of the land on a street 
as wide as the proposed street. BiGELow, C. J., says (p. 
231), referring to the provisions regulating the assessment 
of damages for the property taken to widen the street, 


that it should be estimated at its value before the widen- 
ing: | 

“Tt is obvious that this provision necessarily implies 
that ihe owner is entitled to damages for his land at its 
actual cash value before it was enhanced by the proposed 
appropriation of it to a public use. In other words, he is 
to be compensated for the land taken by estimating it at 
the value which it would have had if he had continued to 
hold it in the same condition and relative situation in 
which it would remain if the contemplated improvement 
should not be carried into effect. We are unable to per- 
ceive that this rule of damages will work any injustice to 
the land owner. It provides for compensation to him for 
the value of the property as possessed and-enjoyed by him 
at the time when the statute was enacted which appro- 
priated it to the public use. J/Vor can we see any good 
reasons for including ina valuation an element not inct- 
dent er appertaining to the property itself in the hanks of 
the owner, but which tt acquires only by the act which 
takes it from him and appropriates it to the public. 
Strictly speaking, the land taken is intrinsically worth to 
the owner only so much as its valuation would be as part 
of the entire tract or lot, irrespective of its proposed 
severance for the public use. It is difficult to understand 
how land is increased to the owner by a public improve- 
ment which can be effected only by depriving him of tts 
use. Certainly there is no principle of equity on which a 
party can rest a claim for the loss of a benefit or profit 
which from the very nature of the case he never could 
have received or enjoyed.” 


~ 
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The learned judge who tried this case at law repeatedly 
admonished the jury that the appellants were en- 
titled to recover the full value of their land on the 27th 
day of August, 1870, and that they were entitled to con- 
sider the general increase in values produced by the pros- 
pect ofa park, but he ruled ihat evidence of sales of pro- 
perty fronting upon the parks, boulevards and _plaisance, 
was inadmissible, because lands so situated were not simi- 
larly situated to those within .the park lines themselves. 


The appellants’ witnesses were allowed to give esti- 
mates based upon the existence of the park, and many of 
the appellees’ experts distinctly included the appreciation 
by the park in their estimates. Aarzwel/, (P. Rec., 255); 
Philpot (Ps Rec.,. 261); ozet (P. Rec., 319, 320); Clark 
(P. Rec., 309). :; 


Appellants’ counsel argues (page 16) that if the pros- 
pect of a park whose lines were undefined increased the 
value of all the lands where the park was to be located, 
that value should be allowed. That value was allowed. 
But he says further, that therefore, if the definition of the 
park lines cuts off the price of land within the limits, that. 
diminution is ¢he effect of the act and therefore should be 
compensated for. But this does not follow. The lands in 
question were not dvmnished in value by the definition of 
the lines, but lands fronting on those lines were cucreased 
in value. As the Supreme court of Massachusetts say: 
Why should the valuation include an element not inci- 
dent or pertaining to the property itself in the hands of 
the owner? And after all, the question here is simply 
whether the circuit judge erred in following the rule laid 
down by the Supreme court of Illinois in 1871, and which 


had become a rule of property. 
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The fourth section of the original South Park act provided 
that “the said commissioners by this act are authorized and 
empowered to, and they shall, within ninety days after their 
organization as aforesaid, or as soon thereafter, as practi- 
cable, select the following-described lands, situated in the 
towns of South Chicago, Hyde Park, and Salle, in Cook 
county, Illinois, to wit: (Here follows the deseription of 


the lands, including those in question.. The “South Chi- 


cago” spoken of 1s a part of the city of Chicago.) 

The South Park commissioners organized May 5, 1869, 
and on that ‘day made the selection of all the lands above 
described, in accordance with the ice aieuge of the act. 
(P. Ree., 139.) 

The valuation of lands taken for publie use under the 
power of eminent domain has been referred to different 
points of time in different States. In Illinois the compensa- 
tion is fixed as of the date of the filing the petition to con- 
demn. 

South P. Com’rs v. Dunlevy, 91 Tilinois, 49. 


Hence, in the case at bar, the decree of October 8 directed 
the valuation to be arrived at as of August 27, 1870, as if a 
petition to condemn had been filed on that day. 

The lands taken for the parks, boulevards, &e., were to be 
paid for by an assessment for benefits levied upon the adja- 
cent lands, and a lien thereon until paid. An assessment 
for this purpose, in 1869-’70, was destroyed in the great 
fire of 1871, and a new assessment made, dated June 27, 
1872 (P. Rec., 136), and the money collected in annual in- 
stallments. If the lands taken were held entitled to the 
“benefits” which the adjacent lands received and paid for 
there could never be an assessment, because the moment it 
was made the lands taken would immediately, according to 
counsel, be worth just as much more as the assessment was, 
and the public would be remanded to the point of begin- 
ning. 


345. , 


The assessment covered the amount estimated to be neces- 
sary to purchase all the lands, and the commissioners could 
at no time have abandoned their acquisition. After they 
had formally selected them, May 5, 1869, and made the as- 
sessment to pay therefor in 1869-’70, there remained no locus 
penitenti#. The lands adjacent to the park lines were en- 
hanced in price by reason of that proximity. even beyond 
the amount estimated as necessary to pay for the lands taken, 
but that enhaiicement was not due, as ingeniously suggested 
by appellants’ counsel, to any “capacity to give value to the 
surrounding property ” inherent in the lands taken, but solely 
to the existence of the park and_ its improvements as such. 

The evidenee showed that the entire 194 acres'was not 
worth $20,000 prior to the agitation of the park project, but 
in view of that project the jury and the decree allow $155,400 
for only 111 acres of it as of August 27, 1870, the increase 
‘being wholly attributable to the establishment of the park. 

The evidence also shows. that the park and boulevards 
embraced 1,200 acres. ° This was acquired by purchase and 
condemnation as fast as practicable, and to say that as each 
plece.was acquired the remainder could claim that it fronted 
on a park is wholly unreasonable and absurd, and would 
have defeated the entire improvement as a whole, and it js 
only asa whole that it can be considered, although each 
piece having a separate ownership had necessarily to be ac- 
quired separately. | 
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Counsel cites Boom Co. v. Patterson, 98 U.S., 403, to 
the point that the adaptability of certain property to cer- 
tain purposes should be considered in estimating its value. 
Undoubtedly, but there was no evidence in this case, that 
this particular land had any special adaptability to park 
purposes any more than thousands of acres in the vicinity. 
A good deal of it was under water, but it could hardly be 
said that that gave it value /o the owner for the formation 
of an artificial lake. It is the value to the owner, and not 
_ to the public, which measures the compensation. 


The fallacy of counsel’s argument is that he assumes 
the owner ?s to receive, not what fhis property is worth 


to himself, but to the publicafi~ Ay Beryelrrn Ue | ute Wefrron tet 


Let me add that the, paragraph with which counsel’s 
point III commences: ‘The court below, excluded from 
‘the jury all evidence relating to sales of contiguous and 
“ neighboring lands, unless they lay within the limits de- 
“ fining the land which by the park act the commissioners 
‘were empowered to select and take,” is entirely er- 
roneous. “It was only sales of adjacent property that 
were excluded, and as to purchases of property within 
the limits, appellants themselves made proof of such a 
_ purchase, and expressly withdrew all objection, and de- 
clared their willingness that defendants should make 
proof of such purchases on their behalf. . (P. Rec., 328, 


329.) 


36 


FourTH: Bur if ANY ERROR WAS COMMITTED IN THE 
PROCEEDINGS ON THE LAW SIDE, THE DECREE OF THE 
CHANCELLOR IN DISREGARD THEREOF SHOULD NOT BE 
REVERSED FOR THAT REASON. 


The court of chancery directs issues to be tried at law 
to inform the conscience of the court as to facts doubtful 
before, and therefore expects in return such a verdict and 
such a case as shall satisfy the conscience of the court to 
found a decree upon. But if the conscience of the court 
is satisfied, the chaneellor may even enter a decree con- 
trary to the verdict, or set aside verdicts until he is satis- 


fied with the one returned. ¢ 
: ; 


The court will not direct a new trial because evidence. 
was improperly rejected, if it is satisfied that the verdict is 
right upon considering ali the evidence, including that 
which was rejected. 2 Dan. Ch. Pr. (4th Amer. Ed.), 
1,124, referring to Warden d& Minor Canons of St. Paul 
v. Morris, 9 Ves., 151,-167. Barker v. Ray, 2 Russ., 
63,75. Pemberton v. Pemberton, 11 Ves., 50, 52. Alu- 
lock v. Mulock, 1 Edw. Ch., 14. Apthorp v. Comstock, 2 
Paige, 482. Black v. Lamb, 1 Beasley, 113, 114. 


The object of an issue at law is to inform the con- 
science of the court, and if the court can be satisfied that 
substantial justice has been done the verdict will not be 
disturbed on mere technical grounds. Black v. Lamb, 1 
Beasley (N. J.), 114. Black v. Shreve, 2 Beasley (N.J.), 
455. Lansing v. ‘Russell, 13 Barb., 510. Thommasson 
v. Aennedy, 3 Rich. Eq., 440. 


Nor will the chancellor grant a new trial on the ground 
of an improper summing up by the judge, if he is satis- 
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fied that upon the evidence as it stands, the jury could not, 
if the case had been properly summed up, have given a 
different verdict. TZatham v. Wright, 2 R. & M., 31. 
Slaney v. Wade, 7 Sim., 610. Barker v. Ray, 2 Russ., 75. 
A new trial will only be granted if the chancellor is satis- 
fied that injustice has been done by a misdirection of the 


judge. 3 
| Black v. Fones, 6 Exchequer, 213. 


And generally when the application for new trial rests 
solely on the ground that the verdict was against the 
evidence, if the trial judge certifies that he is not dissatisfied 
with the verdict, a new trial will not be directed. (2 
Danl. Ch. Pr. 1,121.) 


There was no exclusion of competent evidence, there 
was no admission of incompetent evidence, and there was 
no misdirection of the judge, but if there had been all or 
either of these, the decree should not be reversed, as sub- 
stantial justice was done, and the conclusion of the chan- 
cellor was fully sustained by the evidence. 


The particular complaint is that evidence of sales of 
property adjacent to the parks, boulevards, driveways and 
plaisance was excluded. But this evidence, although ex- 
cluded, was before the chancellor, if any of the evidence 
was, and he determined that, if it had gone to the jury, 


it should not have operated to increase the verdict, or, in 


other words, he determined that the verdict was large 
enough, notwithstanding that evidence. An examination 
of the excluded evidence will show that the view of the 
chancellor was correct. 

Some indefinite offers of other proof of the same sort 


were made, but the evidence not admitted. If admitted 
it would have been merely cumulative, and could no more 
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have affected the result than those sales which do appear 


in evidence should affect it. 


Taking the excluded evidence with that which was 


introduced, the verdict was much too large. 


R. P. Layton was the witness for appellants who gave 
the principal evidence of sales of property adjacent to. the 
parks, etc., which was «xcluded, and I take his evidence 
as fairly illustrative of the testimony excluded. 


Layton testified (P. Rec., 24), (No. 1) to a sale in 
1870 to one Wilson of a tract of fifty-three acres, twenty- 
four acres abutting on the park, sixteen acres one block 
north and thirteen acres within three or four blocks of 
the park for $250,000; also (No. 2, page 25) to a sale 
of six and two-thirds acres at $4,000 per acre; also (No. 3, 
page 26) forty acres at $4,900 per acre; also (No. 4, 
page 27) a resale of some of this last by the lot at 
the rate af $6,000 per acre; also (No. 5) ten acres (page 
28) at $6,000 per acre. And_ on = cross-é€xamina- 
tion (page 33) that the property (No. 1) sold to 
Wilson fronted on the park; that (page 34) the 
six and two-thirds acres (No. 2) fronted on the Midway 
Plaisance; that the forty acres (Nos. 3 and 4) (page 36) 
had a west front of half a mile on the main park and a 
south front of a quarter of a mile on the Midway Plais- 
ance; that the ten acres (No. 5) fronted east on the boule- 
vard called Drexél avenue and west (the whole block ) 
on the west park. (Page 37.) 


He also testified (P. Rec., 32) that the percentage of 
increase in value from December, 1868, to December, 
1870, caused by the passage of the park act and the 
location of the park was “at least one hundred or two 
“ hundred per cent. in many -instances.” 
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He says (page 35) the six and two thirds acres (No. 2) 
was within that time enhanced in value by the location of 
the park “one hundred per cent. or more.” That the 
forty acres which was subdivided (Nos. 3 and 4) was 
increased within that time “two or three hundred per 
“cent.” That the ten acres (No. 5) was increased 
within that time (P. Rec., 37) ‘“‘ two or three hundred per 


“ cent.” 


Having all these sales in mind, this witness testifies 
(P. Rec., 29), that in his judgment the west eighty acres 
of the tract in question in this case “ was worth from fif- 
“teen to twenty per cent. less than that piece we sold to 
“Wilson.” He says (p. 30): ‘“ As I say, we had made 
“those other sales that I spoke of, and from its relative 
“location to the city and otherwise I based my valuation 
“of property upon that—the knowledge of what have been 


« sold in that locality.” 


I do not pause now to comment on the fact that none 
of these sales were for cash, and all of them were purely 
speculative, but content myself with taking the witness’ 
own figures, as explained by his testimony. 


The fifty-three acres was alleged to have been sold 
to Wilson at $250,000, or $4,717 per acre. 


But the witness says that lands situated as that tract 
was were increased in value by reason of the location of 
the park, etc., from 100 to 200 per cent. Taking the 
average of the increase as 150 per cent., and we find that 
according to this witness the value of the land would have 
been $1,880 per acre but for that increase, instead of 
$4,717 with the increase. He says further that the Kerr 
tract was worth fifteen to twenty per cent.less than the 
Wilson tract. The average would be seventeen and one- 
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half per cent., which on $1,880 would equal $329, de- 
ducting which, we find that less the increase wholly at- 
tributable to fronting on the park or being immediately 
adjacent, the witness’ valuation was in fact $1,551 per 
acre. And this is not as high a valuation, nor anything 
nearly as high as the other expert witnesses.on appellants’ 
behalf placed the land as we shall presently see, so that evi- 
dence of sales of adjaceiii outside lands was not only utterly 
unreliable and an improper test, but the appellants lost 


nothing by the exclusion of the evidence of such sales: 


And this will be made perfectly plain by cvasidering all 
the testimony in the case. 

Nothing could be clearer than that Judge GRESHAM’s 
ruling (P. Rec., 70) was strictly correct, that it was not 
competent under the decision of the Supreme court of 


[]linois (and it may be remarked that any contrary ruling © 


would have been oppressively unjust), to prove that prop- 
erty adjacent or-in immediate: proximity to the park sold 
at several thousand dollars per acre, and then draw the 
inference that the property in controversy was worth that. 
The speculative value arising from the existence of the 


park with fixed lines, necessarily could not attach to prop- . 


erty taken to create the park. 


Let us now examine all the evidence in the case. 
The court should consider in passing upon this question; 


(a.) That as the South Park Commissioners were to 
pay cash, the value fixed should be the market value, or 
if there were no ‘market, still the value for cash or its 
equivalent. 

(6.) That the value of land by the acre at wholesale 
is at least one hundred per cent. less than the value by the 


i na met a 
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lot at retail, that is, in buying by the acre ew masse for 
subdivision, the purchaser must get it by the acre at 
one half what he expects to obtain for it at retail by the 
lot. The wholesale purchaser is obliged to allow for in- 
terest, taxes,.assessments, deductions for streets, etc. 


This is testified to by Fudge Higgins, ( P. Rec., 232); 
Brian Philpot (P. Rec., 270); W. L. Pierce (P. Rec., 
278); #. B. Peabody (P. Rec., 290); Clark (P. Rec., 


316); Rozet (P. Rec., 320); and indeed the fact was not 


disputed. 


The most important evidence given on the question of 
value was undoubtedly that establishing the prices paid 
in the | 


PURCHASES MADE BY THE SouTH PARK COMMISSIONERS. 


[In New Hampshire, Concord R. R. Co. v. Greeley, 23 
N. H., 237, it was held that it may be shown what a rail- 
road condemning has paid for other land in the vicinity. 
In Massachusetts, Codd v. Boston, 112 Mass., 183, the 
contrary rule was laid down, but in the case at bar the 
appellants put in evidence the Hoyt purchase within the 
park lines, and any objection to the evidence of such pur- 
chases, adduced by appellees, was also expressly waived. 


(Rec. 661; P. Rec., 328, 329.)] | 


Upon the trial the appellants offered evidence which 
was received of purchases made of one Hoyt, wethin the 
park lines. Accordingly the defendant, the South Park 
Commissioners, put in evidence, without objection (P. 
Rec., 328, 329), what they paid for other purchases that 
they made, including all that they made within the park 
lines, from December 31, 1869, to December 1, 1870, but 
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not including those tracts acquired by condemnation pro- 
ceedings. These purchases are all shown.on defendant’s 
Map “ B,” to be found on page 180 of the printed record. 


The Hoyt purchase was made in March, 1871, and it 
was claimed by appellants that the property consisted of 
two acres, and that the price paid was $6,000. It was 
proven by Mr. Cornell (P. Rec., 326), and by the de- 
scription in the deed (P. Rec., 273), that the property 
consisted of three small pieces,of 2,383, .82 and. 10, respect- 
ively, making 3,303 acres, and that the price paid. was 
$5,945, which is $1,801.52 per acre. This property was 
so situated, being in three small parcels, that the purchase 


was fairly equivalent to a purchase by the lot. 


Now, as I have already pointed out, the wholesale price 
by the acre, as contradistinguished from the price per 
acre by the lot, is proven (and not disputed) to be not less 
than 100 per cent. less, that is, in buying by the acre, ez 
masse for subdivision, the purchaser must get it by the 
acre at one-half what he expects to obtain for it at retail 
by the lot. | | 

Applying that rule, the price paid to ovage was equiv- 
alent to $900.75 per acre. 


Purchases by the South Park Commissioners of parcels 
north of the tract in question were shown as follows: 

Of Platt (Cornell P. Rec., 330) on the 27th of April, 
1870, ten acres, at $20,000, including improvements, house 
and fencing, worth between $2,500 and $3,000, say 
$2,750, which being deducted would leave $17,250, or at: 
the rate of $1,725 per acre. 

Of Morton & Clement (Cornell, P. Rec., 331) fifteen 
and a fraction acres, December*1, 1869, for $21,425, Or. 


$1,397.50 per acre. 


oe 
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- Of Bliss & Stephens (Cornell, P. Rec., 329) in January 
and February, 1870, ten acres at $12,000, or $1,200 an 
acre. | 

Of W. P. Gray (Cornell, P. Rec., 329) June 21, 1870, 
ten acres at $20,000, with improvements worth from 
$2,500-to $3,000, say $2,750, which being deducted 
would leave $17,250, or at the rate of $1,725 per acre. 


This made purchases orth of the tract (and therefore 
nearer the city) of 45 and a fraction acres at $67,925, or 
an average of $1,507.10 per acre. 


Appellees also showed purchases ¢” the tract in ques- 
tion of,2 acres from Boyington (Cornell, P. Rec., 331) 
fronting on Stony Island avenue, made January 21, 
1870, for $2,500, or $1,250 per acre, and of one acre 
fronting on Stony Island avenue, of R. W. Pike for 


$1,250, purchased July 22, 1870. (Cornell, P. Rec., 332.) 


This was three acres of the best of the very tract in gues- 
tion for $1,250 an acre. 


Appellees also showed purchases south of the tract as 
follows: | 

Of Hambright 15 acres in January, 1870, for $10,000, 
being $666.668 per acre. (Cornell, P. Rec., 333, 334-) 

Of Blackwell ro acres, November 14, 1870, at $15,000 
or $1,500 an acre. (Cornell, P. Rec., 333.) 

Of Kimbark, 15 acres, November 23, 1870, for $20, 
000, or $1,333-334 per acre. (Cornell, P. Rec., 332.) 

Of H. O. Stone thirty acres, July 6, 1870, for $24,000, 
or $800 an acre. (Cornell, P. Rec., 334.) 


Add the Hoyt purchase, shown by appellants, three 
and one-third acres, for $5,945 made in March, 1871, 
$1,801.51 per acre. 


44 
This was seventy-three and one-third acres south of the 


tract in question at $74,945, or an average of $1,022.44 
per acre. 


Taking the forty-five and a fraction’ the three acres and 
the seventy-three and a fraction acres, makes 121.37 
acres, and adding the prices, makes an aggregate of 
$146,620, which would equal $1,208.04' me: per 


acre. 


All of these lands «were purchased within the park 
lines including three acres of the very tract in question, 
between December 31, 1869, and December 1, 1870, and 
were shown to be a better average than that in question, and 
yet the verdict of the jury gave appellants, for poorer 
land than the average of this, $1,400 per nore. How 
can they complain?: 


Tabulated, these figures stand as follows: 


PURCHASES NORTH OF TRACT IN QUESTION (Map “ B”’ P. Rec., 180.) 


Apr. 27, 18970, Platt...... 10 ac. $20,000, less improvements valued at 
$2,500 to $3,000, say $2,750, $14, | ee .- $1,725 Per acre. 
Dec. 31, 1869, Morton & 
Cliement.15.07......... lisdbinabioai ji. are 1,397 50 
June 21, 1870, Gray...... 10 ac. $20,000 less | 
imp.as in Platt’s 


a 17,250.......... 1,725 
Jan. & Feb., 1870, Bliss & 


Stevens 10) aCse.ceecee cee ccoee 12,000......... 1,200 


5-07 $67,925 
07 $1,507.10, average per acre. 


IN THE KERR-PHILLIPS TRACT. 


Jan. 21, 1870. Boyington, 2 ac..................$2,500......... . $1,250 
July 22, 1870. Pike......... = eee 1,250......... . 1,250 
3 $3,750 


$3,750--3-— $1,250, average per acre. 


EE 
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-. SOUTH OF THE TRACT. 
Jan. 1870. Hambright 15 ac............... $10,000......... $ 666 6624 
Nov. 14, 1870. Blackwell 10 ac....... oveadinal 15,000......... 1,500 
Nov. 23, 1870. Kimbark TE Di cotcsinid ints 20,000......... 1,333 334% 
July 6, 1870. H.O. Stone 30 ac............... 24,000......... 800 
March, 1871. Hoyt BB WB cidnadinnveanie 5,945........ 1,801 51474 
73.3 $74,945 
$74,945—73.3 — $1,022.44, average per acre. 
73.3 $67,925 
3 3,750 
45.07 74,945 


121.37 acres. $146,620 
$146,620—121.37---$1,208.04, average per acre. 


On behalf of the South Park Commissioners, certain 
gentlemen thoroughly versed in real estate values in 1870 
and many ofthem (as Judge Higgins, Hibbard, Wads- 
worth, Clark), residents and owners of property near that 
in controversy, testified as experts. The tract in contro- 
versy, as the map shows, consisted of an eighty acre tract, 
less three acres, and a tract on the lake shore of thirty- 
four acres, making III acres in all. 


I will give in tabulated form the 


TESTIMONY OF THE SOUTH PARK EXPERTS. 


Explanation. 


The west 80 acres consists of a subdivision of 26 acres 
on Stony Island avenue front into 26 lots of one acre 
each, leaving 54 acres to make up the 8o. 

Of the 26 acres, 3 acres were owned by the South Park 
Commissioners and excepted in the decree of October 8, 
1878, described as lots 9, 10 and 15 of Phillips’ subdivis- 
ion, and bought Jan. and July, 1870, for $1,250 each. 


This leaves 23 acres. 
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Some of the experts for the commissioners testify as to 
the value of the 26 acres, and then of ‘the low and the 
high respectively in the 54 acres. Mr. Rozet testifies as 
to the high and low in ¢he whole So. , 


Foster, the engineer (P. Rec., 173, 174), gives the high 
land in the 26 acres as 13.01 acres, and the low land at 
- 12.89, and the high land in the 54 acres as 17.83, and the 
low land as 36.62. For convenience we call the high in 
the 54 acres 18 insicad of 17.83, and the low as 36 in- 
stead of 36.62..°. 

The high in the whole 80 is 13.01+17.83, or 30.84, 
which for convenience we call 31 acres. The low is 
12.894 36.62, or 49.51, which for convenience we call 49. 


Of the 34 acres but 12.41 remained, the rest having 
been swallowed up. by the lake, but Wadsworth (Rec., 
216) gave it as containing, in 1870, 24 acres low and. 
swampy, 4 acres a little higher, and 6 acres ridge. 

With this explanation the following — will be 
readily understood. 


EXPERTS FOR SouTH PARK COMMISSIONERS. 


( 7.) Fames Wadsworth. 
: (P. Rec., 205.) 


West 80. 
23 ac. at $1,000 to $1,500 average $1,250 
23 ac. at $1,250, equals. . ............ cece $ 28,750 
_ Swale $150 to $200,-average 8175; 36 ac. at 
ici isccicisicdicnnnacincciericn Siilials 6,300 
High 18 ac. at $800, equals............ seieainainasitiss 14,400 $49,450 
Shore piece 34 ac. 
G ac. at GOOD, equals.......ccccccccccsecrscccccceves 3,600 
SO AE re SB oon cbcccscccccccsostasis. 0 casein 1,600 


24 ac. at $100, equals..........ceeceeeeseeceeceee ees 2,400 7,600 $ 57,050 
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(2.) Van H. Figgins. 
_ (P. Rec., 226.) 
‘111 ac. at $800,’equals.......... ......20s coe eeoees 


‘(3.) Hibbard. 


West 80. 
The Stony Island avenue front $1,000 to 
$1,200, average $1,100; 23 ac. at $1,100 


(P. Rec., 235.) 


- The high in the balance $600 to $800, aver- 
age $700; 18 ac. at $700, equals.......... 
The low from $200 to $250, average $225; 
36 ac. at $225, equals........0.....csecscceees 
Shore piéce 34 acres; $300 to $400 per ac., 
average $350; 34 ac. at $350, equals... 


(4.) Farwell. 

| (P. Rec., 252.) 
West 80. - 

23 ac. at $1,000, equals..........csececeesseceeeees 
36 ac. at $200, equals.......cccscseeceecnecseeeceees 
18 ac. at $600, equals............060. ceeeeeseeeeoees 
Shore piece; ridge 10 ac. at $600, equals... 
Low, 24 ac. at $200, equals............-000. eeeees 


(5.) Philpot. 
(P. Rec., 261.) 


The Stony Island front $1,000 to $1.200 per 


acre, average $1,100; 23 ac. at $1,100 © 


High land in 54 ac. at $800; 18 ac. at $800 
CQUAIG.....ccccccccrcccsscovepsrescosscesescscose wisi 
Low land in 54 ac. at $200; 36 ac. at $200 
C}QUBIG . crc ccccccovscovcccscccccocosvccses + cocceeees 
Shore piece 34 ac. The high at $600 to 
$700 per acre, average $650; 10 ac. 
GORD CRUIIG ecccccvciesessnvccrdecessessssesensce 
Low at $200; 24 ac. at $200 equals............ 


$88,800 
25,300 
12,600 
8,100 46,000 
11,900 11,900 
23,000 
7,200 
10,800 41,000 
6,000 
4,800 10,800 
$25,300. 
14,400 
7,200 46,900 
6,500 
4,800 11,300 


88,800 


57,900 


51,800 
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(P. Rec., 274.) 


(6.) Pearce. 


23 ac. at $1,200 equals..........cscceeee coeeeeeeee 27,600 
18 ac. at $500 equals.............ecceceeeeneceeeees _ 9,000 
36 ac. at $100 equals...........cceeeeeeeeeeeeeeees 3,600 40,200 


Shore piece. High 10 ac. at £200 equals. . 2,000 
Low $75 to $100, average $87.50; 24 ac. at 
re rs ccccreisnstoncionscnnentibnasnpan 2,090 4,090 44,290 


(P. Rec., 280.) 
(7.) Walsh. 
$800 to $1,200 per ac. average $1,000; 111 
ac. At $1,000 equals..........-.sceeeseerseceees 111,000 111,000 


(P. Rec., 288.) 
(8.) Peabody. 


West 80. 


23 ac. at $1,200 equals............sssecccceeeeeeees 27,600 
36 ac. at $350 equals................ wupennveceniiaton 12,600 
18 ac. at $700 equals........... se eeeeeeeseeeeeeees 12,600 « 52,800 
Shore piece. . 
10 ac. at’ $350 equals............c.sceccesesseeeees 3,900 
24 ac. at $150 equals......... cece te eee eee eeeeeees 3,600 7,100 59,900 


(9.) Clark (P. Rec., 306.) 
Q. Ark. 


West 80. 
$750 averaging high and low together; 77 


ac. at $750 equals............0....4.. einicdaiipin 57,750 
Shore piece. . 
34 ac. at $400 equals..............cceeeeeeeeeeeeees 13,600 71,350 


| (P. Rec., 317.) 
(10.) ozet. 


All the high in the W. 80, at $1,000; 28 ac. 


at $1,000 per acre equals.............seeeeee 28,000 

All the low at $250; 49 ac. low at $250 
CQUAIS.cccvsecccces spincsdoteeesseosonadoesbioniies 12,250 
$40,250 

Shore piece. 

G ac. at $1,200 equals.............ce.seee cooceeees 7,200 

28 ac. at $300 to $400 average $350; 28 ac. 
at $350 equals............... cceceeeeceeeeeeees 9,800 


$57,250 


FC ae eS tt 


me 
woe. 
— 


49 

WH ae wr tle ..ceccceccccccccccccccccsccccccces $ 57,050 
Higgins................ “is acenniiaaaepeesiaal 88,800 
* TD cist cunttasiindipitiniiagiitniiialicats wail 57,900 
PURE sitikdcvkdeccicccpendsins cemiaeeeaaae 51,800 
PRO. cpncspniscvccpeiecsccsescotenswenneinan 58,200 
PE ivisistinsdtecnatiincisiiiviinioal 44,290 
Wa iintnntcntcscdannevectcicieaieiinian 111,000 
PI a siiciccice ccaseccsctconcavecsnenestnentin 59,900 
GE viccnscncicakcintvaicnccristisddantptenbinaiia’ 71,350 
BE iaieivencncoescveessecstisisachmemantn 57,250 
$657,540 


Dividing $657,540 by 10, the number of witnesses, and : 


we have an average price for the whole r11 acres of 
$65,574, and dividing this by 111, the number of acres in 
both pieces, and we have as an average price per acre 
$592.37. 

It appeared from the evidence (and the jury who viewed 
the premises on motion of the appellants could and did 
see it for themselves) that in order to fit much of the land 
for sale or use, it would have to be filled, and so far as 
the piece on the lake shore was concerned, it would 
have to be protected by a breakwater, twenty-two acres of 
it having already been swallowed up by the waves, and 
the cost of filling and of shore protection had to be con- 
sidered. | 


As TO COST OF FILLING. 

West So. 

Foster testifies it would require 236,000 cubic yards to 
fill the low land; that, assuming he had the plant and was 
not compelled to pay for material, it would cost forty to 
forty-five cents per cubic yard to fill. 

Fitz Simons testifies the cost would be seventy cents. 
Adding the cost of plant to Foster’s estimate and sixty 
cents is a fair result from these witnesses, who are con- 
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firmed by Wolcott and Hodgkins as to cost AE material had 
to be purchased. 


236,000 x 60= $141,600. 
Cost of filling low land of west eighty acres $141,600, 


or on forty-nine acres of low land a cost of over $2,889 
per acre. 


The Shore Piece, thirty-four acres. 


Foster says to fill the whole thirty-four acres, after de- 
ducting for sand in the lake, would take 177,000 cubic 
yards. If there were but twenty-four acres of low, 
twenty-four-thirty-fourths or twelve-seventeenths of 177,- 
000, = 124,934 cubic yards. 

Fitz Simons says it would cost to fill on the lake 
shore fifty cents. 124,934 X 50= $62,467. * 


As TO COST OF PROTECTION. 


Breakwater. Shore line of one-half mile equals 2,640 
feet. Fitz Simons says cost would be $20 a lineal foot in 
1870. 2,640x$20=$5 2,800. | 

A pier of 150 feet at 63d street to connect with the 
breakwater, Fitz Simons says would cost aa to $14 a 
foot. 150x$13=$1,950. 


Cost of breakwater..:..............+$52,800 
ee eee eT eee ee Kee nee 1,950 
| : P542750 

Cost of filling the 34 acres........... $62,467 
ee $117,217 


Or on the 34 acres, - the cost would be over $3,447 per 
acre. On the 24 acres the cost of filling anes would be 
over $2,600 an acre. 


| ie oF 
Let ‘us turn now to the testimony of the Kerrs’ experts. 


I have already considered that of Mr. Layton, No. 1, 
and will again refer to the results of his evidence. None 
of the appellee’s witnesses made any application of the 
rule that the value by the acre wholesale is one-half the 
value by the lot retail, except Roby, who thinks the west 
eighty was worth $4,500 by the acre wholesale, but does 
not testify that the rule should not apply to the thirty-four 
acres. | 

As to these experts, except Roby, and as to him so far 
as the thirty-four acres is concerned, I apply the rule of 
one-half less to the acre wholesale, and I do not include 
Scammon in the subsequent calculation, because he only 
speaks of the thirty-four acres. 


EXPERTS ON BEHALF OF KERRS. 


(2.) Foby. 
W. 80 by the lot $4,500. 
7 ac. at $4,500 equals.............ccce sees eceeeoee $346,500 
Shore piece $5,000 per ac. 
34 ac. at $2,500 equals............cccescesscsceeees 85,000 431,500 
; (3.) Goodrich. 
‘ W.80 at $5,000. 
77 ac. at $2,560 equals ............csceccceccscesees 192,500 
Shore piece, $6,000. 
A 34 ac. at $3,000 equals .............cceceeseeeeeees 102,000 294,500 
4 _ (4-) Thomason. 
W. 80 $4,500. 
77 ac. at $2,250 equals.........c...ceeeccccceeseees 173,250 
Shore piece $5,000 per ac. 
- 34 ac. at $2,500 equals.........0.....ceeereeceeeeees 85,000 258,250 
(5.). LVixon. 
W. 80 at $5,000. : 
V7 ac. at $2,500 equals ............cseceeeceeeeees 192,500 
Shore piece at $6,250. 
34 ac. at $3,125 equals ..........cccsccceccsccees 106,250 298,750 
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ee (6.) Hoyt. 
W. 80 at $5,500 to $6,000, av. $5,750. 


T7 ac. at $2,875 equals...........cceeee ee ce eeeeens 221,875 
Shore piece, $5,500 to $6,000, av. $5,750. , 
34 ac. at $2,875 equals..............sceccccecceees 97,750 319,125 


(7.) Snyder. 
W. 80 $5,000 to $6,000 av. $5,500. 


77 ac. at $2,750, equals......ccecccseseeeeeeees $214,750 
Shore piece, $5,500 to $6,000 .v. $5,750. 
$4 ac. at $2,875 equals. ..... sees seeeeeee 97,750 $309,500 


(8.) Van Allen. . 


W. 80 at $5,000. . 
B37 ac. at $2,500 equals........0...000. . sseeceees $192,500 
Shore piece at $5,350. | 
34 ac..at $2,675 equals. .......66. 6.6 eeeseeeseeeee90,950 $283,450 
. seine . 


(9.) Scammon. 
Shore piece $5,000 per ac. 
34 ac. at $2,500 equals........0...s.cseeeeeseeeeee2280,000. 
(10.) Fake. 

W. 80 $4,500 to $5,000 av. $4,750. 


77 ac. at $2,375 equals............. sacle ve. . $182,875. 

Shore piece $5,500 to $6,000 av. $5,750. — 

34 ac. at $2,875 equals..............cscscccesesoes 97,750. $280,625 | 
RT Te itibeecanaaan $431,500 
Goodrich........ beadenstineatiendeuiiodiiteil - 294,500 
I iisisicccointccinavenniimiinliiiaiiiias 258,250 
PN sitiisiisiccccicneds Renksianiininetsiisteaiiciiatidegiila 298,750 
a er 
isis: ccnaiscqntictiienink: sldnaieniani 309,500 
Vain Allen. icccesescsccccss visiienbihéiia: dani 283,450 
ee inihcnabiaisis:winkicsieeneiipnieaiion sabicnauanacnaliael 280,625 


Total $2,475,700 


$2,475,700 divided by 8, the number of witnesses, give an average 
price of the whole tract at $309,462.50, which divided by 111, the num- 
ber of acres, gives an average price per acre of nearly $2,788. 
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But.all these witnesses have included from 100 to 200 
per cent. on account of the rise in speculative value by 
reason of the location of the park, and putting that at the 
average of 150 per cent. we have their estimates reduced 
to $1,115.20 per acre, while, according to Layton, the 
value would be $1,551 per acre, which as between them 
would be $1,333.10 per acre. 


So, we have South Park experts, $592.38 per acre; 
Kerr’s experts, $1,333.10 per acre; actual purchases, 
- average, $1,208.04 per acre, including ¢hree of the twenty- 
six acres on the Stony Island avenue front. 


Yet the jury awarded $1,400 an acre, that is $155,400 
for 11i acres. How can appellees complain? 


It should be observed in relation to complainant’s ex- 
perts, that they are exceedingly unreliable. They entirely 
ignore any distinction between the dry ground and the 
wet ground, the high and the low; they make no allow- 
ance for filling or protecting the lake shore, and many of 
their estimates are confessedly based on what the land 
might sell for on speculation. Thomasson says as to the 
thirty-four acres (P. Rec., 85): “I don’t think I would 
‘select it for a homestead, but I will tell what I would 
“select it for—for speculation.” Scammon says (P. Rec., 
131) the thirty-four acres had a speculative value—“ just 
‘as the relative value of pork and beans”——“ whatever 


“people are operating in.” 


A fair idea of what the land really was is given by the 
testimony of James Wadsworth, who had lived near it for 


twenty-five years. 


Judge Van H. Higgins, an accomplished lawyer and 
nevertheless a very large owner of property, acquired by 
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his own ability, foresight and industry, tes. ted that the 


tract in question was really unsalable, and that $800 an 


acre for the entire 111 acres was an €xceedingly good 
price. He was asked (P. Rec., 231): 


“Q. You have said, in your opinion, this land was 
unsalable in 1870. Why do you say it was unsalable? 
What are the reasons? 

« A. That kind of land would be unsalable at almost 
any time. Land that was so low that it would: have to be 
filled to use for residence purposes would not be salable 
property. Of course, it could be sold at some price, but 
you could not get yery much for it if you had to force it. 
That kind of land is not sought after. When one looks 
at property, they have to see what it is good for; for 
farm purposes it would be too high-priced. It would 
not be good for business, manufacturing or residence pur- 
poses. You have to'use it for something to make it valu- 
able. What use could you apply this tor It would not be 
suitable for manufacturing, and would not be suitable for 
residences. People in buying for residences would not 
choose that sort of property. That would be so low they 
would have to fill-it, or use a portion of it by making ex- 
cavations to get dirt to fill the rest. That is the -reason 
why it would not be salable; people would rather buy 
something fit for use when’ they buy it, instead of making 
it tit for use. That would be my opinion, and I think 
you would find people who wanted to buy would want to. 
see that they get something for their money. 

“Q. Have you any idea about how much it would cost 
to fill that land so it would be suitable for residence pur- 
poses? 

«A. The cheapest way to fill it would be to take an 
excavation and make a canal, and take the dirt out of the 
canal. If one had‘a private residence he would have to 
make a lake and take it out that way. Probably if you 
had to buy the dirt, it would cost fifty to seventy-five 
cents a cubic yard. It would cost to raise it only three 
feet, in the neighborhood of $2,500 an acre, but it would 
hardly be fit for residences, raising it up three feet—that » 
is, the lowest part; you would not want:to build where 
the ground was only three or five feet—-that is, a. house 
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of any considerable value. It might be occupied. It was 
so far away it would hardly be occupied for small resi- 
dences, and one would have to wait for that sort of prop- 
erty to make it available. You see any quantity of it is 
there now. 
«“Q. In buying land to subdivide in lots, how much 
gross profit would a man have to make to get out whole? 
«A. That would depend on how quick he would sell 
it. If he could subdivide it and make an auction and sell 
it “ight out, he might do it for a great deal less than if it 
z several years to close it up. Generally, to buy large 
“tracts and subdivide it into lots you will find it takes sev- 
eral years to close it. I have had a good deal of expe- 
rience in that line. I would not buy property to-day at 
one-half what I would get for the lots. Suppose I would 
sell the lots at $100 apiece, making eight or ten to the 
acre, I would not give more than $500 an acre for that; it 
would not pay interest on the whole cost, taxes and assess- 
ments, and a man does not get out very much ahead if he 
makes less than roo per cent. I boughta large tract over 
here, and I was figuring it up the other day. I bought it 
about 1854. That property I bought at $30 a foot, and 
counting ten per cent., which we had to pay for money at 
that time, the property would cost nearly $500 a foot to-day ; 
money at seven per cent. doubles in 7.2 years, compound- 
ing it. Very few people know, who have not any expe- 
rience, what it is to. buy a tract of land, pay interest, taxes 
and assessments, and peddle it out. And then the cost of 
dealing with so many people, recording deeds, mortgages 
and all that sort of thing is an item of expense very few 
people understand; that is, the majority of people do not 
understand it.” | 


No one can peruse this record with care, and not be 
satisfied that the verdict was too large rather than too 
small, and that the decree of the chancellor was fully jus- 
tified, and ought to be affirmed. 
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FIFTH. AS TO SO MUCH OF THE DECREE AS RELATED 
TO THE PAYMENT OF THE MONEY INTO COURT. 


1. If any error was committed, it could be corrected 
by a modification of the decree or reversal:in part. 


2. But no error was committed. The second error 
assigned by appellants’ counsel is to be found under his 
point II. and on page 10 of his argument, and 1s that the 
court erred in deducting from the amount decreed as the 
value of the land, as a payment on account thereof, the 
sum of $82,800. 


It will be perceived that this alleged error does not re- 
late to‘the decree proper which was based upon the ver- 
dict finding the value as of August 27, 1870, and “ ordered, 
“ adjudged aad decreed that said amount of one hundred 
“and fifty-five. thousand four hundred dollars be and 
“it is ‘hereby adjudged to be the value. of said 
“tracts of land at that date; and it appearing to 
the court that the said complainants cannot at 
present comply with said decree of October 8, 1878, and 
that various claims are set up as against said complain- 
ants to said value or portions thereof, it is ordered that 
the South Park Commissioners pay into court the said 
sum of $155,400 with interest thereon from the 27th day 
of August, A. D. 1870, at the rate of six per cent. per 
annum to the date of such payment, and that upon such 
payment into court the said South Park Commissioners 
be discharged from further liability for interest in the 
premises, and that the distribution of said money when 
paid into court be reserved until further order.” (P. 
Rec., 15.) 
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This covers the decree proper, and the suggested error 
is not to any part of said decree. 


But inasmuch as the Kerrs had received large amounts 
of money from the South Park Commissioners, it became 
necessary for the court to determine what sum remained 
to be paid into court to satisfy the decree. Accordingly 
a supplemental order is attached to the decree as follows: 


« And the South Park Commissioners exhibiting to the 


court the pleadings, orders, proofs and decree of August 


twenty-sixth, 1882, in a certain cause on the chancery 
side of this court, wherein the South Park Commissioners 
was complajnant, and Susie M. Kerr, Rosa L. Kerr and 
Joseph B. Kerr, executors, etc., of William P. Kerr, de- 
ceased, and others, were defendants, wherefrom it appears 


_that on the twenty-ninth day of November, 1879, the 


sum of eighty-two thousand eight hundred dollars, and 
on the twenty-sixth day of February, 1880, the sum of 
seventy-two hundred dollars, of the moneys of the South 
Park Commissioners came to the hands of the said Kerrs, 
complainants in this case, and that the sum of forty-two 
hundred and twenty dollars and nineteen cents was 
paid into this court in that suit December first, 1882, 
as appears from the order of this court in that cause 
on that day entered, all these moneys being paid on ac- 
count of the lands in this cause mentioned; and it further 
appearing that the sum of twenty-five thousand dollars was 
paid into court in this cause on the eighteenth day of Feb- 
ruary, 1884, on account of said lands, it is ordered that said 
several sums of eighty-two thousand eight hundred dol- 
lars, with interest from November twenty-ninth, 1879; 
seventy-two hundred dollars, with interest from February 
twenty-sixth, 1880; forty-two hundred and twenty dollars 
and nineteen cents as of the date of the payment into 
court herein provided for, and twenty-five thousand dol- 
lars, with interest from February eighteenth, 1884, be ap- 
plied on said principal sum of one hundred and fifty-five 
thousand four hundred dollars, and interest, and that the 
South Park Commissioners pay into court under this decree 
only the balance thereby arrived at, together with the 
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commission provided by law thereon, and the sum of two 
hundred and fifty dollars, the commission on the sum of 
twenty-five thousand dollars so paid February eighteenth, 
1884, as aforesaid, and interest thereon from that date. 

“ And it is also ordered that the deed of James R. Doo- 
little, referred to in said decree of August twenty-sixth, 
1882, in the cause of the South Park Commissioners 
against Susie M. Kerr and others, may be executed and 
delivered to said South Park Commissioners, and that 
thereupon said sum of forty-two hundred and twenty dol- 
lars and nineteen cents may be taken from the registry of 
this court by said complainants Kerr, without prejudice 
to any appeal in said cause in which said money was so 
paid into court, and deed directed to be delivered as-afore- 
said.” | 

It is to this supplemental order that the alleged er- 
ror is assigned, and even though the error were well as- 
signed the decree would not therefore be disturbed, but 


the order would be modified or reversed with directions. 


But there was no error in the application of the pay-: 
ments, or in any part of this order supplemental to the 
decree. . 

This order treats of fot sums of money of the South 
Park Commissioners, viz: $82,800 which came to the 
hands of the Kerrs November 29, 1879 (really a little 
before, but that is in*their favor) ; $7,200 which came to | 
their hands February 26, 1880; $4,220.19 paid into court 
in the case of South Park Commissioners v. Kerrs (No. 
124 on the present calendar), December 1st, 1882, and 
$25,000 paid into court 7x ¢his cause February 18, 1884. 
(See order, P. Rec., 7, 8.) 


These sums were ordered to be applied on the amount 
to be paid into court, with interest from the dates above 
given respectively, except the sum of $4,220.19, which 
was directed to be applied as of the date of the payment 
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into court : senate for in the order, and which the Kerrs 
were permitted to withdraw without prejudice to their 
appeal from the decree,in S. P. Comrs. v. Kerr, No. 124 on 
the present calendar. The commissioners were also di- 
rected to pay in the deposit charges of one per cent. on 
the $25,000 they had paid in February 18, 1884, and 
also the deposit charges on the amount to be paid in under 
this decree. 

Accordingly on the 23d day of January, A. D. 1885, 
the commission paid into court the sum of $143,104. 

The computations were made to January 24, 1885, and 
a little over the amount was paid in to make it. perfectly 
certain that-‘there was enough. The computations were 
as follows: 


COMPUTATION BY CLERK OF CIRCUIT CouRT. 


Amount Of verdict.........ccccccccevcccccccevececcees $155,400 
a “ Interest, 6 per cent., from Aug. 27, 
1870 to Jan. 24, 1885, 14 years, 150 days...... 134,367 78 $289,767 78 
Cr. 
Paid Nov. 29, 1879.........cc0sccccecesees $82,800 00 
Interest from Nov. 29, 1879, to ene : 
24, 1885, 1,887 days... . 25,602 21 108,402 21 
Paid Feb. 26, 1880..............cecseeeees 7,200 00 
Interest trom Feb. 26, 1880, to Jan. 
24, 1885, 1,792 days..........csecceees 2,120 94 9,320 94 
Paid Feb. 18, 1884...............000.-- 25,000 
Interest from Feb. 18, 1884, to Jan. 
24, 1885, 341 days..........c000 cesses 1,401 37 26,401 837 144,124 52 
$145,643 26 
Amount in sub treasury, as of Jan. 24, 1885...... $ 4,262 42 
Less clerk’s commission of 1 per Cent........0..-++¢ 42 62 4,219 80 
$141,423 46 
Amount of clerk’s commission of 1 per cent. on 
BEGET cciceccccccsccdecucsserpctipsevving as inateienh 1,414 23 
$142,837 69 
Commission and interest on $25,000............... ; 264 
: $143,101 69 
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The alleged error consists, as is said in applying the 
$82,800 as a payment, and the same objection would 
apply to the $7,200. 


The court made the adjustment in question so far as 
these amounts of $82,800, $7,200 and $4,220.19 are con- 
cerned, upon an examination of the “ pleadings, orders, 
“proofs and decree of August twenty-sixth, 1882, in a 
“ certain cause on the chancery side of this court, wherein 
«the South Park Commissioners was complainant and 
so Susie M. Kerr, Rosa L. Kerr and Joseph B. Kerr, exe- 
“cutors, etc., of William P. Kerr, deceased, and others, 
“ were defendants,” namely, the record in No. 124, on the 
present calendar of this court, which record is a part of 
the record 7x this cause so far as this order as to the pay- 
ment of the money into court is concerned. 


Now, upom examining that record it will be found that 


$90,000. of South Park funds came to the hands of the: 


Kerrs under such circumstances as -entitled the South 
Park Commissioners to follow the money into forty-seven 
and one-sixth acres of the land in question, and counsel in 
effect complains that if that forty-seven and one-sixth 
acres belonged to the commissioners, or the commission- 
ers were entitled to damages for breach of covenant in 
respect thereto or any part thereof, then the Circuit court 
instead of deducting the $82,800 and the $7,200 as _ pay- 
ments, should have deducted the value as fixed by the de- 
cree of forty-seven and one-sixth acres of land and interest 
from August 27, 1870. That value was $1,400 an acre, 
that is, $155,400 for III acres. 


Forty-seven and one-sixth acres at $1,400 would be 
66,03 3-334, and the interest from August 27, 1870, to 


January 24, 1885, would be $57, SHO, making $123,-. 


117.41 to be deducted. 
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But the Circuit court instead of deducting $123,117.41, 
treated the. $82,800 and the $7,200 as payments on ac- 
count, and deducted them with interest, the aggregate 
being $117,723.15, or five thousand three hundred and 
ninety-four dollars and twenty-six cents /ess than the South 
Park Commissioners were entitled to have deducted. The 
error, if.any, was an error of which the South Park 
Commissioners could complain, but the Kerrs could not. 
If Mr. Isham insists upon it, the order might be modified - 
so as to deduct $123,117.41 instead of $117,723.15, and 
the sum of $5,394.26 might be directed to be paid back 
to the commissioners out of the moneys in the registry of 


the court below. 


It should be observed also that in making the deduc- 
tions in question the Circuit court did exactly what the 
Kerrs insisted upon in the case of South Park Commis- 
stoners v. Kerrs (No. 124 on the present calendar). I 
have fully argued these matters in that case, but let me 
repeat: 

First: W. P. Kerr in his lifetime answered the bill in 
that case, and insisted in that answer (P. Rec., in No. 124, 
pp. 20, 21) that the South Park Commissioners “are 
“entitled to a credit as part payment as purchaser of satd 
“land from this defendant of etghty-two thousand, eight 
“ hundred dollars, with interest from November 14, 1879, 
“and of about seven thousand two hundred dollars, with 
“interest from February 26, 1880, to be entered and given 
es by this defendant upon and against the price and value of 
“said half section of land when the same shall be taken 
“and condemned by the South Park board, and the value 
“ thereof and the damages accruing to him therefor shall 
“ be ascertained and fixed by a jury in the Cuircutt court 
“of the United States for the Northern district of 
“ T]linots,” etc. 
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; Kerr dying, the suit was revived, and Susie M., Rosa 
; L., and Joseph B. Kerr, his executors, etc., filed their an- 
swer, reiterating that the $90,000 was. to stand as a credit 
and be allowed « with interest thereon at the rate of six 
“¢ per cent. per annum from the date of such advance.” (P. 
Rec. in No. 124, pp. 51, 53-) 


And to this Mr. Dunlevy testified (P. Rec. in No 124, 
p. 228), and Mr. /#. S. Thompson (P. Rec. in No. 124, p: 
92). ‘ ee 

It certainly does not lie in the mouths of the Kerrs to 
complain of the deductions in question which were made 
in exact accordance with their own contention, and which 
as made resulted in a gain to them of $5,394.26. 


The South Park Commissioners could alone complain 
and they do not do so, as they wish for an end to this lit- 


igation. 


Second. That the right of the South Park Commis- 
sioners to at least the value as fixed of 47} acres, seems 
to be quite clear upon the grounds stated in my argument 
in No. 124. | 

Mary C. Dobbins purchased one-fourth of the tract, and 
her title was obtained and placed in the trustee, and the in- 
cumbrance thereon paid off by use of South Park money, 
which being trust funds, the South Park Commissioners 
could follow it into the land, and avail of the covenants 
with her in respect thereto. © 


The evidence shows that the purchase was made by 
Mr. Dobbins for Mary C. Dobbins, his wife, on the 12th 
day of October, A. D. 1872. The conveyance is to be found 
on page 57 of the printed record, in No. 124, and was made, 
as appears from the oral evidence in the case, to Daniel 
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P. Rhodes, as a mere matter of convenience.. Rhodes 
resided in Ohio, and the conveyance was made 
to him, so that in case of litigation, Rhodes, 
being a non-resident of Illinois, might bring suit 
in the United States court. He conveyed to Mrs. Dob- 
bins November. 26, 1872, but that deed was not recorded 


until April 16,1876. (P.Rec.,59.) By the deed of Kerr 


to Rhodes (P. Rec. in No. 124, 57), Kerr conveys, not his 
“right, title and interest,” but “all that part, tract or parcel 
‘of land described as follows, to wit: being the undivided 
“fourth part of the south half of fractional section thirteen 
“ (13), town thirty-eight (38), north of range fourteen 
“ (14), east, ih Cook county, Illinois, save and except the 
“ north one-third of lot three( 3) and excepting also lots nine 
“ (g), ten (10), eleven (11), fifteen (15) and sixteen (16) 
«+ in C. B. Phillips’ subdivision of the western part of said 
“ half section, together with all and singular the tene- 
‘¢ ments, hereditaments and appurtenances thereto belong- 
“ing, etc.” And the deed contained the following cov- 
enant: “And the said William P. Kerr, for himself, his 
“heirs, executors and administrators, do hereby covenant, 
“promise and agree to and with the said party of the 
“second part (his) heirs and assigns, that he has not 
“ made, done, permitted or executed any act or acts, thing 
‘‘or things whatsoever, whereby or by means whereof 
“the above mentioned and described premises, or any 
“part or parcel thereof, now or at any time hereafter, 
“shall or may be impeached, charged or encumbered in 
‘any manner or way whatsoever.” 


The answer set up that the tract of land in question 
contained two hundred and twenty-four acres, but no 
proof was adduced to sustain the allegation; on the con- 
trary, the South Park Commissioners proved by J. F. 
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Foster, their engineer (P. Rec., in No. 124, p. 188), that in 
1870 the acreage was one hundred and ninety-four acres, 
(the government survey having been one hundred and 
ninety-six acres.) That fact was established in this case 
(1,142) and was thereupon agreed to by stipulation. As- 
suming the tract to have contained one hundred and 
ninety-four acres, the deed of Kerr to Rhodes excepted 
five one-acre lots and the north one-third of an acre lot. 
Deducting this five and one-third acres, leaves one hun- 
dred and eighty-eight and two-thirds acres, one-fourth of 
which, or forty-seven and one-sixth acres, was purchased 
by Mrs. Dobbins and conveyed to her by the deed afore- 
said; and inasmuch as Kerr. warranted as aforesaid, if 
any part of the title to the whole tract failed by reason of 
any omission or commission of his own, he was bound 
to make his warranty good to the extent of forty-seven 
and one-sixth acres. | : 


In the case at bar the entzxe record embraces that which 


was before this court in the fall of 1881, on appeal from 
the decree of October 8, 1878, and the decree of January 


20, 1885 (P. Rec., 15), recites that it is predicated upon — 


“the pleadings,*orders and decree of October eighth: 
“1878,” as well as the mandate, etc. 


The record discloses that the South Park Commis- | 


sioners claimed title under one Phillips, the original owner 
of the land, and that Kerr claimed title under sale upon 


an execution in his favor against Phillips, which sale, it 


was contended by the South Park Commissioners, was 
void because Kerr had caused it to be made in violation 
of the homestead laws of the State of Illinois. The de- 
cision of Judge Harlan held the sale void as to eighty 


acres. 3 | 
Kerr v. S. P. Commissioners, 8 Bissell, 


270. 
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And the decree rendered by him upon that finding was 
affirmed by this court December ‘12, 1881. (See man- 
date, 1.) . 


Eighty acres of the tract was lost to Kerr therefore by 
reason of his own acts, and Mrs. Dobbins was entitled 
either to forty-seven and one-sixth acres out'of the 
remainder, or which is the same thing, to damages for 
breach of the warranty in question, or to twenty-seven and 
three-quarters acres, and damages for the loss of nineteen 
and five-twelfths acres. | 


- In Beach v. Miller, 51 Ill., 211, the Supreme court 
holds that the fact that either or both parties know at the 
time the covenant is made that the grantor has no title in a 


part or in any of the land does not affect the right to re- 


cover damages for its breach; and in Wadhams v. /nuts, 4 
App. Court (Illinois) Reports, 646, this-is followed, and 
it is said that in actions for a breach of the covenant of sei- 
sin, where the title to the whole tract has failed, the meas- 
ure of damages is the consideration paid for the land and 6 
per cent. interest. Where the title fails as to a part only, 
and the purchase money paid for such part can be ascer- 
tained, such purchase money and interest is also the measure 
of damages, but where the title fails to a part of a tract 
which has been sold for a gross sum, and the considera- 
tion paid for such part cannot be separately ascertained, 
the measure of damages is the relative value of the land 
to which the title has failed as compared with that which 
is valid in proportion to the price paid for the whole. 
And in the same case reported under the title of Wad- 
hams v. Swan, 109 Ill., 46, that ruling 1 is affirmed and the 
Supreme court held that the grantee is entitled to an ac- 
tion ypon a warranty of title although he may have known 
at the time of the defect in the title. Whether we treat 
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failure of title as to be compensated in land, that is to say, 


that Mrs. Dobbins was entitled to an undivided one- - 


fourth, if so much land remained to the Kerrs as would 
give her that quantity, or that she was entitled to receive 
the consideration and interest or the price ultimately real- 
ized, and interest, on the appropriation of the land, 
makes no difference. Although not shown in No. 124, 
it appears in this case (1142) that ‘at the time of this 
sale of Kerr to Mrs. Dobbins, the whole title was in liti- 


gation before judge Harlan (whose decree was _in- 
troduced in evidence in No. 124, but the whole record: 


was not), and therefore the deed was nothing more or 
less than an assignment of so much of the proceeds of 
that litigation as equaled an undivided one-fourth of the 
whole tract, and the covenant operating as a warranty 
that by no act of Kerr, either of commission or omission 
that share of proceeds would be any less than the pro- 
céeds of forty-seven and one-sixth acres, the result is that 
the South Park Commissioners became entitled either to 
the forty-seven and one-sixth acres, or to so much of the 
valuation of the whole tract as equaled the’ proportionate 
valuation of forty-seven and one-sixth acres thereof. 


Mr. Dobbins testifies (P. Rec. in No. 124, p. 195), that | 


« Mrs. Dobbins always claimed one-fourth of the fraction, 
“which Dunlevy represented was 217 acres; she claimed 
“she bought one-fourth of that, and if it was all lost but 
«that, she claimed that.” 


She paid $80,000 in October, 1872, at which time the 
evidence shows lands in that vicinity were higher than in 
1870. She believed she was paying for one-fourth of 217 
acres, which would be about $1,475 per acre. But the 
tract contained but 194 acres, and five and one-third acres 
was subtracted in the deed from that, so that in fact she 
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bought one-fourth of 1883 acres, or 474 acres. This 
would make the consideration about $1,700 an acre. 


The measure of damages ona breach would be the 
purchase money and interest, which would be more than 
$1,400 and interest, but the South Park Commissioners 
only claimed to deduct the valuation fixed by the jury of 
$1,400 an acre and interest (as decreed October 8, 1878), 
for 471 acres. They claimed to stand in Mrs. Dobbins’ 
shoes, and to be entitled to avail themselves of the cove- 


nant with her. 


This deduction would have been, as I have said, $123,- 
117.41, but the chancellor instead of making that deduction, 
only deducted the $82,800 and the $7,200, with interest 
from date of payment, which aggregated $117,723.15, 
and gave the Kerrs the benefit of $5,394.26. The South 


_ Park Commissioners might have complained of this, but 


they have not, in view of their conviction debet esse finis 
litium. Upon the whole case it is earnestly urged that 
entire justice has been done, and that no error has been 
committed in the protracted proceedings shown by the 
record, and it is hoped that the decree will be affirmed in 


its entirety. 
Respectfully submitted. 


MELVILLE W. FULLER, 
Of Couusel for South Park Commissioners. 
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SUSIE M. KERR ET AL., &¢., VS. THE SOUTH PARK COMMISSIO rs 


1 Pleas in the circuit court of the. United States for the north- 
ern district of Illinois, held at the United States court-rooms 


‘in the city of Chicago, in. the district aforesaid, before the Hon. 


Thomas Drummond, Judge of the United States circuit court for the 
seventh circuit, and the Hon. Henry W. Blodgett, district judge of 
the United-States for said northern district of Illinois, on Saturday, 
the twenty-sixth day of August, in the July term of said court, in 
the year of our Lord one thousand eight hundred and eighty-two, 
and of our Independence the one hundred and seventh year. 


WM. H. BRADLEY, Clerk. 


NORTHERN District OF [LLINOIS, 88: 


Tuk SoutH Park CoMMISSIONERS 
v8. 
Susie M. Kerr, Rosa ‘LL. Kerr, and Josep }In Chancery. Bill. 
B. Kerr, Executtors and Devisees of William j 
P. Kerr, Deceased, and Others. 


And 
CuakRLes B. PHILLIPS _ 
: v8. : Cross-Bill. 
Tue Soutu PARK COMMISSIONERS et al. 
And 
i JOHN T. BENNETT 
vs. Cross-Bill. 


THe SoutH PARK COMMISSIONERS et al. 


Be it remembered that on the twenty-eighth day of October, A. D. 
1880, there was filed in the clerk’s office of the circuit court of the 
United States for the northern district of Illinois, at Chicago, in said 
district, a bill, answer of F. A. Ingalls, petition for removal, and 
order (being part of a transcript from the circuit court of Cook 
county, Illinois, which was filed in said clerk’s office on said twenty- 
eighth day of October, A. D. 1880) in said entitled cause, which said 
bill, answer, petition, and order are, respectively, in the words and 
figures following, to wit: | 


3 UNITED STATES OF AMERICA, pe 
State of Illinois, Cook County, § ~* 


Pleas before the Honorable William H. Barnum, one of the judges 
of the circuit court of Cook county, at a term thereof begun and 
held at Chicago, in said county and State, on the third Monday, be- 
ing the 18th day, of October, in the year of our Lord one thousand 
eight hundred and eighty, and of the Independence of the United 
States the 105th. 

Present: Honorable William H. Barnum, one of the judges of the 
circuit court of Cook county, State of Illinois; L. L. Mills, State’s 
attorney ; John Hoffman, sheriff. : 


Attest : JACOB GROSS, Clerk, 
1—124 | 


2 SUSIE M. KERR ET AL., &C., VS. 


Be it remembered that heretofore, to-wit, on the 9th day of Sep- 
tember, A. D. 1880, the South Park Commissioners, by Jos. T. Bon- 
field, Esq., its s solicitor, filed in said court its certain bill of com- 
plaint, and caused to be issued out of and under the seal of said 
court the people’s writ of summons, directed to the sheriff of Cook 

county to execute, which said bill of complaint and writ, 
+ together with the sheriff’s return thereon endorsed, are in the 
words and figures following, to wit: 


To the honorable the judges of the circuit court of Cook county, 
Illinois, in chan««ry sitting: 


The South Park Commissioners, pu ES herein, respectfully 
shows unto your honors, that it is a municipal corporation situated 
in said county of Cook, and organized and existing: under the laws 
of the State of Illinois. 

That your orator became incorporated under and by virtue of an 
act entitled “ An act to provide for the location and maintenance of 
a park for the towns of South Chicago, Hyde Park, and Lake,” ap- 
proved and in force February 24th, 1869, and that by said act the 
commissioners of your orator were ‘authorized and empowered to, 
and -required within ninety days after the organization of your ora- 
tor under said act, or as soon thereafter as practicable, to select for 
park purposes the following described lands, situated in the towns of 

South,Chicago, Hyde Park, and Lake, in Cook county, to wit: 
5 "Commencing at the southwest corner of Fifty-first street and 

Cottage Grove avenue, running thence south along the west 
side of Cottage Grove avenue to the south line of F ifty- ninth street ; 
thence east along the south line of Fifty-ninth street to the east line 
of Hyde Park avenue; thence north on Hyde Park avenue to Fifty- 
sixth street; thence east along the south line of F ifty-sixth street to 
Lake Michigan thence southerly along the shore of the lake toa 


point due e: ast of the centre of section twenty-four (24), in township 


thirty-eight (38) north, range fourteen (14) east; thence west through 
the centre of said section twenty- -four to Hyde Park avenue; thence 


“north on the east line of Hyde Park avenue to the north line of Six- 


a street, so called; thence west on the north line of Sixtieth street, 
alled, to Kankakee avenue; thence north on the east line of 
Eestekes avenue to Vifty-first street; thence east to the place of 
beginning; also a piece of land commencing on the southeast cor- 
ner of Kankakee avenue and Fifty-fifth street, running thence west 
a strip two hundred (200) feet wide adjoining the north jine 

6 of Fifty-fifth street along said Fifty-fifth street to the line 
between ranges thirteen “( 3)-and fourteen (14) east ; thence 
northeast of and adjoining said line a strip two hundred (200) feet 
wide to the Illinois and ‘Michigan canal’; also a parcel of land 
beginning at the southwest corner of Douglas Place and Kankakee 
avenue, running thence south a strip of land one hundred and thirty- 
two (132) ) feet wide along the west side of said Kankakee avenue to 
a point one hundred and fifty (150) feet, south of the south line of 
Fifty-first street ; also a strip of land commencing at the intersection 
of Cottage Grove avenue and F mys -first street, running thence east 


THE SOUTH PARK COMMISSIONERS. | 3 


one hundred. (100) feet in width on each side of the centre line of 
F ifty-first street to a point one hundred (100) feet east of the centre 
line of Drexel avenue; also a strip of. land extending north from 
the intersection of Fifty-first street with Drexel avenue one hundred 
(100) feet in width on each side of the centre line of said avenue to the 
north line of Forty-third street ; thence northerly a strip of land two 

hundred (200) feet wide until it meets or intersects with Elm 
7 street in Cleaverville; thence northerly along said Elm street 

two hundred feet in width west to the east line of said street 
to its intersections with Oakwood avenue; which said lands, when 
acquired by your orator as provided by said act, were to be held, 
managed, and controlled as a public park for the recreation, health, 
and benefit of the public, and free to all persons forever, subject to 
necessery rules and regulations as should e adopted for the well or- 
dering and government of the same. | 

And your orator shows that under the provisions of said act and 
subsequent acts amendatory thereof the territory above described 
as selected and set apart for park purposes have been enlarged, and 
that your orator did in apt time, and as required by said act creat- 
ing vour orator, select the lands above described for the purposes 
required and declared by said act. 

And your orator represents unto your honors that, to wit, Novem- 

ber 21st, 1879, at its regular meeting held on that day, your 
8 orator adopted the following resolution, to wit: 
| “ Resolved, That the president of this board is hereby au- 
thorized to make such settlement and adjustment of the litigation 
regarding the south half of fractional sect. 13, 38, 14, and such pur- 
chase of the title thereto as in his judgment may be advisable, and 
for that purpose to draw from the treasurer of this commission a 
sum not exceeding the sum of ninety thousand dollars, before re- 
_ porting the same to this board, and that the auditor is hereby in- 
structed to sign the necessary warrant for said sum of money, or so 
much thereof as called for.” ; 

That in pursuance thereof, to wit, November 29, 1879, and Feb- 
ruary 26, 1880, respectively, two warrants for the said aggregate sum 
of $90,000, duly executed and signed by said auditor, were delivered 
to James Morgan, the then president of said South Park Commis- 
sioners, and the money was duly paid over to said Morgan thereon. 

That, to wit, March 2nd, 1880, to term of office of said James 

Morgan as member of said Board of South Park Commis- 
9 .  sioners and as president of the same expired. 

That on, to wit, March 15th, 1880, the said James Morgan 
handed over to the secretary of said South Park Commissioners, and 
took his receipt therefor, the following-described documents, to wit: 

lst. A trust deed, dated November 26th, 1872, from Daniel P. 
Rhodes to Daniel Jones conveying thereby the undivided quarter 
(4) of the south half (4) of fractional section 13, town. 38 north, range 
14 east of the 3rd p. m., except the north one-third of lot 3 and lots 
9,10, 11, and 15 and 16 in Philips’ subdivision of the west part of 
said half section, to secure the payment of two promissory notes, of 
even date therewith, made by Thomas S. Dobbins, payable to his 
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own order, each for the principal. sum of $25,090, bearing interest at 
8% per annum, and due in two years from June Ist, 1872, a copv of 
which said trust deed, with the endorsements thereon, is hereto an- 
nexed, marked “Exhibit A” and made a part of this bill of ‘com- 
plaint. 
2nd. A note of Thomas S. Dobbins, dated November 26th, 
10 1872, for the principal sum of $25,000, due June Ist, 1874, 
payable to his own order, and endorsed. by said Thomas 5. 
Dobbins and Join C. Dunlevy, to which said note was attached-a 
certain judgment note of Wilson K. Nixon, dated May 14th, 1879, 
payable sixty days after date, in the principal, sum of $30,325, ‘to the 
National Bank of Illinois, a copy of which said notes, with the en- 
dorsements thereon respectively, is hereto attached, marked “Ex- 
hibit B” and made a part of this bill of complaint. 
3rd. A note of Thomas S. Dobbins, dated November 26th, 1872, 
for the principal sum of $25,000, due June Ist, 1874, payable to his 
own order, and endorsed. by said Thomas 8. Dobbins and John C. 
Duulevy, to- which note was attached a judgment note of Llew- 
ellyn Curry, dated May 1: a, 1879, payable sixty days after date, in 
the principal sum of $30,325, to the National Bank of Illinois, copies 
of which said notes, together with the endorsements thereon respect- 
ively, are hereto attached, marked “Exhibit C" and made a part of 
* this bill of complaint. : 
11 4th. A note of Llewellyn Curry, dated February 26th, 1880, 
payable to his own. order on ‘demand, in the sum of $72 000, 
and endorsed by him-in blank. 
A copy whereof with the endorsements thereon is hereto attached, 
marked “ Exhibit D” and made a part of this bill of complaint. 
Sth. A judgment note of John I. Bennett, dated’ Novernber 14th, 
1879, payable to the National Bank of Illinois, on demand, 1n the 
principal sum of $21,000, bearing interest after demand at 8% per 
annum. 
A copy whereof with the endorsements thereon is heii attachea, 
marked “ Exhibit E” and made a part hereof. 
6th. A paper signed by Fred A. Ingalls, declaving that he holds 
the title by quit-claim deed, dated November 12th; 1879, from Mary 
C. Dobbins and ‘Thomas 8. Dobbins, tothe south half (4 ) of fractional 
section 13, township 38 north, range 14 east, of the 3rd P. M., in 
trust to secure the payment to the National Bank of Illinois of 
a note of John J. Bennett to said bank for $21,000 due on 
12 demand; on the reverse side of which said paper is another 
statement signed by said Fred. A. Ingalls, declaring that he 
holds the title deriv ed through certain deeds from Robert E. Jen- 
kins, receiver and assignee of the estate of Thomas 8S. Dobbins, to 
Frank I. Bennett, and from Frank I. Bennett; all covering’ the in- 
terest of said Dobbins in the south half (}) of fractional section- 13, 
38. 14; first, to secure the payment of the within-named sum of 
$21 000: and, second, to secure to the holder thereof the payment of 
a “‘~* evidenced by a note of Llewellyn Curry, dated February 26th, 
88 


5 


A copy of which said paper is hereto attacked, marked “Exhibit 
F” and made a part of this bill of complaint. , : 

That on or about the 15th day of April, 1880, the secretary of said 
Board of South Park Commissioners, under instructions from said 
board, directed and sent a letter to said James Morgan, asking whether 
the securities and deeds referred to are held fcr the benefit of the park 

| authorities, and are paid for by the park funds; why, if so held 
13 and paid for, does the title not run to the park commissioners 

instead of to trustees? What do the notes of Nixon, Curry 
and Bennett represent, and have the park authorities recourse 
against them on their notes in the event the title so held in trust 
does not satisfy the park advances? Why do the deeds from Jen- 
kins run to Bennett? Did he purchase for himself or for the park 
authorities’ How were the Jenkins deeds procured, and what was 
paid for them ond forthe quit-claim ,deed from Mary C. Dobbins 
and Thomas T. Dobbins? Why were deeds procured from Mary C. 
Dobbins and also from her husband’s assignee and receiver, or was 
the deed from Mary C. Dobbins simply for her dower? In what 
order of time were the purchases and instruments made, to wit, the 
deeds from Jenkins, from Mary C. Dobbins, and Thomas 8S. Dobbins, 
and the purchase of the Curry and Nixon notes secured by the 
Dobbins trust deed and notes as collaterals? Do these deeds and 
securities convey or secure a good title to the undivided } of 
14 the S. 3 of fractional section- 13,38, 14, except the north } of 
lot 3 and lots 9, 10, 11, 15, and 16 in Philips’ subdivision of 
the west part of said half section, the property described in the 
trust deed, and is that all the proverty secured or conveyed? What 
was its value when taken possession of by the park authorities? 
What is now necessary to be done in order to perfect the title in the 
South Park Commissioners? 

And your orator further represents unto your honors that its said 
secretary never received any answer from said Morgan to said com- 
munication, nor has your orator, nor any of its officers, nor any one 
for it, ever received any communication, statement, or report from 
said Morgan of his actions and doings in the premises, either as to 
the disposition which he made of said sum of $90,000, or of the 
nature, extent, effect, or value of any conveyances, deeds, or securi- 
ties received bv him in pursuance of the resolution of your orator 
above set forth, although the said communication from your orator 

was duly received by said Morgan, nor has the said Fred A. 
15 Ingalls, although requested so to do, explained or stated to 

your orator, or to any one for it, the nature of his said trust, 
or the relation to whom or for whom in which he stands therein, 
nor anything pertaining thereto, but neglects and refuses to state 
the same to your orator. | | 

And your orator, finding nothing in said declarations of trusts by 
said Ingalls indicating that the same were for the berefit or behoof 
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of your orator, by its regularly appointed attorney directed to said 


Ingalls the following communication, to wit: 


; 
‘ 


ie 


SEaikeaientianaiedientatanienmemeenetio eee, 


10 NR: ERNE RIERA 


SS SE i pnpemrommemmremene 


POS eee mnt 


Se 


Terre 


6 SUSIE M. KERR ET AL., &C.;, VS. 


“Cuicaco, June 30, 1880. 


“Fred. A. Ingalls, -Fsq. 

“Dear Sir: Ihave been requested by a resolution of the Board of 
South Park Commissioners to take such steps as in my judgment 
may seem advisable to perfect in the South Park Commissioners the 
title to that portion of the Philips tract known as the Dobbins in- 
terest. The land is situated in the east of theSouth parks, and you 

are, I understand, the custodian of certain deeds from Mary 
16 C. and Thomas 8S. Dobbins and Robert E. Jenkins, as receiver 

and assignee of Thomas S. Dobbins, conveying to you the S. 
1 of fr’c. sec-. 13, 55, 14, in trust for certain purposes. It does not 
appear upon the face of the declaration in trust signed by you and 
In possession of the South Park Commissioners. that the title is held 
by vou for the benefit of that corporation, though such I under- 
stand to be the fact. Will you please furnish me ‘with the copies of 
the deeds referred to, and with the facts connected with the transac- 
tions, as far as you know of vour own knowledge, and whether you 
are now willing. and in position to convey said property to the South 
Park Commissioners. 


“ Respectfully, . ' JOS. F. BONFIELD.” 


And your orator represents that no answer whatever was ever 


received by said Bondfield nor your orator, nor any one for it, to 


said communication. 
And your orator, having caused such infor mation in the premises 


as could be obtained to be collected, submits to this honorable court, 


on Information and belief, and charges the fact to, be that the 
17 said sum of $9,000 paid over by your orator to said * nes 

Morgan was invested by said Morgan, not only in pu. vuwasing 
said trust deed and notes secured thereby, bearing date November 
26th, 1872, but also whatever interest the said Thomas 8. Dobbins 
or any of his assigns had in and to said south 4} of fractional sec- 
tion 13, 58, 14, except the north 4 ef lot 3 and lots 9, 10,11, 15, and 
16 in Philips’ subdivision of the west part of said half section prior 
to the execution of the trust deed from Daniel P. Rhodes to Daniel 


Jones, dated November 26th, 1872, as aforesaid, or which said Dob- 


bins or his-satd assigns acquired subsequent thereto; and that the 
deeds, conveyances, ‘and securities so purchased or acquired are the 
property of or are held inttrust for your orator by the person or 
persons named as grantee or grantees or payee in said deeds, con- 
veyances, and securities, and each of them, but that the exact na- 
ture, extent, and effect of the same is not known to your orator. 
And your orator further represents that it is informed,and charges 
the fact to be, that the said John I. Bennett and the said Llewellyn 
Curry and Wilson H. Nixon, and each of them, deny any and 
18 all liability whatever in, through, or under the notes or secu- 
rities by them respe ctively signed as aforesaid. 
And your orator further shows unto vour honors that the said 
south halfof fractional section 13, T. 38 N., 14 E., lies wholly within 
the territory hereinbefore described and bounded, as selected by your 
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orator under and by. virtue of said act of the Legislature of the 
State of Illinois for the purposes in set act set forth. 

And your orator further shows unto. your honors that John C. 
Dunlevy, Mary C. Dobbins, Thomas 8. Dobbins, William P. Kerr, 
John J. Bennett, Llewellyn Curry, Wilson K. Nixon, Frank I. Ben- 
nett, The. National .Bank of Illinois, and Robert E. Jenkins, as- 
signee and receiver of the estate of Thomas 8. Dobbins, Charles 
B. Phillips, and Elizabeth Aun Phillips, have, or claim to have, 
some right. or interest in the above-described premises, the nature 
and extent of which is-unknown to your orator: 

Now, therefore, your orator, being without remedy in the prem- 

ises, except in a court of equity, prays your honors that the 
19 said James Morgan, Fred. A. Ingalls, John C. Dunlevy, Mary 

C. Dobbins, Thomas 8. Dobbins, William P. Kerr, John [. 
Bennett, Llewellyn Curry, Wilson K. Nixon, Frank I. Bepnett, The 
National Bank of Illinois, Robert E. Jenkins, assignee and receiver 
of the estate of Thomas 8. Dobbins, Charles B. Phillips, and Eliza- 
beth Ann Phillips, be made parties defendant to this bill of com- 
plaint, and that they make full, true, perfect, and complete answers 
hereto respectively, but not under oath (their answers under oath 
being hereby expressly waived), and that they and each of them 
bring into this honorable court whatever papers, instruments, or 
documents in their possession or control, or in the possession or con- 
trol of either of them, touching or relating to the matters herein 
set forth, and that they respectively disclose to your honors and 
your orator all their doings in the premises, and any information 
relative to the title to the said south half of fractional section 13, 
38, 14, pertinent to your orator’s interest therein. 

And that the said James Morgan and Fred A. Ingalls may 
20 especially answer and set forth— 

First. Whether the securities and deeds ‘above referred to 
are held for the benefit of the park authorities and are paid for by 
park funds. 

Second. Why, if so held and paid for, does the title not run to 
the park commissioners instead of to trustees. 

Third. What do the notes of Nixon, Curry, and Bennett repre- 
sent, and have the park authorities recourse against them on their 
notes in the event the title so held in trust does not satisfy the park 
advances ? : | 

Fourth. Why do the deeds from Jenkins run to Bennett? Did 
he purchase for himself or for the park authorities ? 

Fifth. How were the Jenkins deeds procured, and what was paid 
for them and for the quit-claim deed from Mary C. Dobbins and 
Thomas L. Dobbins ? 

Sixth. Why were deeds procured from Mary C. Dobbins and also 
from her husband’s assignee and receiver, or was the deed from 

Mary C. Dobbins simply for her dower ? 
21 Seventh. In what order of time were the purchases and in- 
struments made, to wit: the deeds from Jenkins, from Mary 
C. and Thomas S. Dobbins, and the purchase of the Curry and Nixon 
notes, secured by the Dobbins trust deed and notes as collateral ? 


————————ertS””—“=‘“‘_O™OC.C— 


8 SUSIE M. KERR ET AL., &C., VS. 


Eighth. Do these deeds and securities convey or secure a good 
title to the undivided } of the S. dof fre. sec. 13, T. 38 N., R. 14 E., ex- 
cept the N. 4 of lot 3, and lots 9, 10,11, 15, and 16 in Phillips’ sub- 
division of the west part of said } section, the property described in 
the trust deed, and is that all the property secured or conveyed ? 

Ninth. What was paid for the property so secured or conveyed, 
and for the securities deposited by said Morgan with the secretary 
of your orator as aforesaid? What further, if any, steps have been 
taken is now necessary to be done than these indicated by the docu- 
ment heretofore described to you or either of you to perfect the title 
in the South Park Commissioners ? 

And that if, upon a final hearing baneat: your honors shall 

22 find, as your orator c ‘laims and allege 's, that your orator 1s bene- 
ticially, though not nominally, entitled to any of the deeds, 
conveyances, or securities mentioned herein or which may be dis- 
closed upon the trial hereof, your honors shall decree an absolute 
conveyance or conveyances of the same to your orator oy the per- 
son, persons, or corporation now holding the same, and that your 
orator may havesuch other or further relief in the premises as the na- 
ture of this cause shall require or to your honors shall seem meet. 

May it please your honors to grant unto your orator the people’s 
writ of summons, directed to the sheriff of Cook county, command- 


3 ing him to summon the said James Morgan, Fred... A. Ingalls, John 


‘Dunlevy, Mary C. Dobbins, Thomas 8. Dobbins, William P. Kerr, 
ae I. "Bennett, ‘Llewellyn Curry, Wilson K. Nixon, Frank I. Ben- 
nett, The } National Bank of Illinois, Robert E. Jenkins, assignee and 
receiver of the estate of Thomas S. Dobbins, Charles B. Phillips, and 

Klizabeth Ann Phillips, to be. and appear before this lion- 
23 orable court on a certain day therein named, and then and 

there full, true, perfect, and complete answer make to this, 
your orator’s, bill of complaint, and to stand to and abide by what- 
ever orders or decrees that may be made herein; and your orator 
will ever pray, ete. 

[CORPORATION SEAL.] SOUTH PARK COMMISSIONERS, 
By J. R. WALSH, President. 
i JOS. FE. BONFIELD, Sol. 


Attest: | H. W. HARMON, 
Seer elary B’d South Park Commissioners. 


EXHIBIT A.- 


[On margin:]| The name Daniel Jones inserted in place of Henry 
S. Monroe before the acknowledgment. 


This indenture, made this’ tw enty-sixth day of November, in the 
year of our Lord one thousand eight hundred and seventy-two, be- 
tween Daniel P. Rhodes, of the city of Cleveland, Ohio, party of the 
first part, and Daniel Jones, of ‘the city of Chicago, county of Cook, 
and State of Illinois, party of the second part, as trustee, as herein- 
after specified, and in case of the death, absence, or removal from 
said'county of Cook, refusal or inability to act of said party of the 
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second part, then John B. Drake, of the city of Chicago, 
24 — shall be, and he is hereby appointed and made successor in 
trust to said party of the second part, under this deed, for 
the uses and purposes hereinafter expressed, with same power and 
authority of said trustee, witnesseth: That whereas T. S. Dobbins 
has executed his.two certain promissory notes, bearing even date 
herewith, payable to his own order, and by him endorsed and de- 
livered to Wm. P. Kerr, of Glanville, Licking county, Ohio, said 
notes being for the sum of twenty-five thousand dollars ($25,000) 
each, bearing 8 per cent. interest, payable semi-annually on the 
first days of June and December in each year, and due in two years 
from June Ist, 1872, at the banking house of Tyler, Wrenn & Co., 
Chicago and which notes were given for part of the purchase- 
money of the land hereinafter described. And whereas the said party 
of the first part, desirous of securing the prompt and full pay- 
ment of the said promissory note and interest that may accrue 
thereon, in whose hands soever the same may be: 
25 iow, therefor-, the said party of the first part, in considera- 
tion of the premises and for the purposes aforesaid, and in 
the further consideration of one dollar to me in hand paid by the 
said party of the second part, the receipt.whereof is hereby confessed, 
have and do hereby grant, bargain, sell, and convey unto the said 
party of the second part, his successor in trust aforesaid, and his 


_and their heirs and assigns all the following described lands and 


premises situate in the county of Cook and State of Illinois, to wit: 
The undivided one-fourth part of the south half of fractional section 
thirteen (13), town. thirty eight (38), range fourteen (14) E., save and 
except therefrom the north 4 of lot 3, and lots 9, 10, and 11 and 16 
and sixteen in Phillip’s subdivision of the west part of said 3 sec., 


_and being the same interest conveyed by said Kerr to said Rhodes 


by deed of Oct. 12th, 1872, and for part payment of which said notes 

were given ; to have and to hold the same, together with all and 

singular the tenements, hereditaments privileges and appurtenances 
thereunto belonging, to the said party of the rroeacamdh pe his 

26 successor in tr-t aforesaid and his and their heirs and assigns, 
forever. 

In trust, nevertheless, that in case-of default in the payment of 
the said promissory notes and interest or any part thereof according 
to the tenor and effect of said notes, or in case of the breach of any 
of the covenants or agreements herein mentioned, on the application 
of the legal holder of said promissory notes, or either of them, to 
sell and dispose of the said premises, and all the right, title, benefit, 
— redemption of the said party of the first part, h- heirs and assigns 
therein, at public auction at the north door of the cou- house, in the 
city of Chicago, in the State of Illinois, or on said premises or any 
part thereof as may be specified in the notice of such sale, for the 
highest and best price the same will bring in cash, three weeks 
notice having been previously given of the time and place of such 
sale by advertisement in the Chicago Legal News or in any news- 
paper at that time published in said city of Chicago, and to make, 
execute, and deliver to the purchaser or purchasers at such sale 
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27 good and _ sufficient deed or deeds of conveyance for the 
premises sold, and out of the proceeds or avails of such sale, 
and the purchase-money paid thereon, after first paying all costs of 
advertising sale and conveyance, including the reasonable fees and 
commission of said party of the second part, and all other expenses 
of this trust, including all moneys advanced for insurance, taxes, 
and other liens or assessments, with interest thereon at ten per cent. 
per annum, then to pay the principal of said notes, whether due 
and payable by the terms thereof or not, a::d interest due on said 
notes up to the time of such sale, rendering the overplus (if any) 
unto the said party of the first part, ois legal representatives. or as- 
signs, on reasonable request; and it shall not bé obligatory upon 
the purchaser or purchasers at any such sale to see to the applica- 
tion of the purchase-money, which sale or sales so made shall be a 
perpetual bar, both in law and equity, against the said party 
28 of the first part, his heirs and assigns, and all other persons 
claiming the premises aforesaid, or any part thereof, by, from, 
or threugh or under said party of the first part, or any of them. 
And in ease of the death of the grantor, Daniel P. Rhodes, aforesaid, 
_and ofa foreclosure, as provided in an act of the General Assembly 
of the State of Illinois, entitled “ An act to protect widows and 
orphans from the sacrifice of their -property by sales upon. mort- 
gages and trust deeds,” approved March 30th, A. D. 1869, upon de- 
fault and application made to the said. party of the second part, or 
his successors in trust as aforesaid, by any cestui que trust under this 
deed, itshall and may be lawful for the said party of the second part, 
in his own. name or otherwise, by suit in any court of competent 
jurisdiction, to obtain a decree for the.sale and conveyance of ‘the - 
whole or any part of said premises for the purposes herein -specified 
by said party of the second part as such trustee, or as special com- 
missioner under order of court, and out of the proceeds of: 
29 any such sale to first pay the costs of such suit, including his 
reasonable charges as solicitor therein, in addition to and be- 
sides the costs of advertising, sale, conveyance, and moneys ad- 
vanced, with interest as above provided, then to pay the amount 
found by the court to be due and payable upon the indebtedness 
aforesaid, | 7 | 
And in case of any suit or proceedings at law or in equity, wherein 
said party of the second part shall be made a party by reason of lis 
trusteeship under this deed, he shall be allowed and paid his reason- 
able costs, charges, attorney’s and solicitor’s fees in such suit or pro- 
ceedings by said party of the first part, and the same shall bea 
further charge and lien. upon said premises under this deed, to be 
paid out of the proceeds of sale thereof, if not otherwise paid by said 
party of the first part. And im consideration of the money paid as 
aforesaid to the said party of the first part, and in order to create a 
first lien and incumbrance on said premises under this deed for the 
purposes aforesaid, and to carry out the foregoing specific 
- 30 application of the proceeds of any sale-that may be made by 
virtue hereof, the said party of the first part does hereby re- 
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lease and waive all right under and benefit of the exemption and 
homestead laws of the State of Illinois in and to the lands and 
premises aforesaid and the proceeds of sale thereof, and agree to sur- 
render up possession thereof to the purchaser or purchasers at such 
sale peac-ably on demand. : 

And the said party of the second [part,] with or without readver- 
tising, is hereby authorized and empowered to postpone or adjourn 
sald sale from time to time at his discretion, and also to sell the said 
premises en masse or in separate parcels, as he may prefer or think 
best. 

And the said Daniel P. Rhodes, for himself and his heirs, execu- 
tors, and administrators covenants and agrees to and with the said 
party of the second part, his successors in trust hereinbefore named 
and their assigns, that-at the time of the ensealing and delivery of 

these presents he is well seized of said premises in fee-simple - 
ol and has good right, full power, and lawful authority to grant, 
bargain, and sell the same in manner and form as aforesaid. 

And in case of the refusal or neglect of the said party of the first 
part, or either of them, thus to pay taxes, said party of the second 
part, or his successor in trust, or the holder of said notes or either 
of them, may pay such taxes, and all moneys thus paid, with inter- 
est thereon at ten per cent. per annum, shall become so much ad- 
ditional indebtedness secured by this deed of trust, and to be paid 
out of the proceeds of sale of the lands and premises aforesaid, if 
not otherwise paid by said party of the first part, a reeonveyance to 
be made to said party of the first part, his heirs or assigns, at the 
expense, on full payment of all the indebtedness aforesaid and the 
performance of the covenants and agreements made herein by the 
party of the first part. | 

And it is stipulated and agreed that in case of default in any of 

said payments of principal or interest according to the tenor 
32 and effect of said promissory notes aforesaid, or either of them 

or any part thereof, or of a breach of any of the covenants or 
agreements -herein by the party of the first part, his executors, ad- 
ministrators, or assigns, then and in that case the whole of said 
principal sum hereby secured, and the interest thereon to the time 
of sale, may at once, at the option of the legal holder thereof, be- 
come due and payable, and the said premises be sold in the manner 
and with the same effect as if the said indebtedness had matured. 

And the said party of the first part, for himself and his heirs and 
assigns, does further covenant and agree to and with said party of 
the second part, his successor in trust aforesaid, and his‘heirs and 
their assigns, that in case of a sale and conveyance as aforesaid of 
said premises, any deed or deeds of conveyance made in pursuance 
of such sale shall be preina facis evidence of the due compliance 

with and performance of the terms, conditions, and require- 
33. ~ ments of this deed of trust by the party of the second part, 

or his successor in trust aforesad, in advertising and making 
such sale and conveyance to the extent of the recitals contained in 
such deed or deeds. | 
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In witness whereof the said party of the.first part has hereunto 
set his hand and seal the day and year first above written. 


(Signed) DAN’L P. RHODES. [seat.] 


Signed, sealed, and delivered in the presence of— 


STATE OF ILLINOIS, | ia 
Cook County, & 


I, Charles P.Silva,a notary publicin and forand vanishes said city 
in said county, 1n the State aforesaid, do hereby certify that Daniel P. 
Rhodes, who is personally known to meas the same person described 
in and who executed the within trust deed, appeared before me this 
day in person and,acknowledged. that he signed, sealed, and deliv- 

ered the same as his free and voluntary act, for the uses and 
34 purposes therein‘set forth, including the release and waiver 

of all right under and benefit-of the exemption and home- 
stead laws of the State of Illinois in and to the premises therein 
described, with appurtenances and the proceeds of sale thereof. 

Given-under my hand and notarial seal this twenty-sixth dav of 


November, in the year of our Lord one thousand cight hundred and . 


seventy-two, at said city of Chicago. 
[Seal Charles P. Silva, Notary Public, Chicago, Cook Co., TI1.] 
(Signed) - — CHARLES P. SILVA, 
, | Notary Public. 


STATE OF ILLINOIS, oe : 
County of Cook, jj” ° 


No. 75066. 
This instrument was filed for record in the reeorder’s office of Cook 
county aforesaid on the. 11 day of Dee., A. D. 1872, at — o’clock 


— m., and recorded in book 190 of records, on page 483. 
Dee. 17th, 1872. 


(Signed) JAMES STEWART, Recorder. 
35 : Exuipsir B. 
No. ov WABASH AVENUE, C HICAGO, 
$25,000. . Nov. 26, 1872. 


On or before the first day of June, 1874, I promise to pay to the 
order of myself twenty-five thousand dollars, with 8 per cent. interest 
from Dee. Ist next, interest pavable semi-annu: ally on the first days of 
Dee. and June in each vear, at the banking-house of Tyler, Wrenn, 
& Co., in Chicago, value rec'd. 


(Signed) T. S. DOBBINS. 


Endorsed: 1. Int. ree’d to Dee. Ist, 1872. 2. Int. p’d to June 1 
73. Ree’d fi¥e hundred.dollars int. Jan. 10, ’74. 3. Ree’d five 
hundred dollars int., Feb. 10, 74. (Signed) T.S. Dobbins. (Signed) 
Jno, C..Dunlevy. 4. Rec’d int. to June, 1874. July 16. 
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$30,325. 7 foes Curcaago, Inu., May 14, 1879. 
Sixty days after date I promise to pay the National Bank of Ii- 
nois, at Chicago, or order, thirty thousand three hundred and twenty- 
five dollars, at the banking-house of said bank, value received, 
36 with interest at. the rate of ten per cent. per annum after 
maturity, having deposited with said bank as collateral 
security a certain promissory note for the sum twenty-five thousand 
‘ow dollars, dated Chicago, November 26, 1872, made by T. S. Dob- 
bins, payable to his own-order on or before June 1, 1874, at bank- 
ing-house of Tyler, Wrenn & Co., with 8 per ct. interest, & by s’d 
Dobbins, indorsed in blank, with interest endorsed paid to June 1, 
"74, s’d note secured by trust deed on int. div. } of S. } sec. 13, T. 
38, R. 14, made by Dan. P.. Rhodes to Dan. A. Jones, Jonn B. Drake, 
alternate trustee, which, said security, or any part thereof, I’ hereby 
give the said bank, or its president or cashier, authority to sell on 
the maturity of this note or at anv time thereafter or before, in the 
event of the said security depreciating in value, at public or private 
sale, at their discretion, without advertising the same or giving me 
any notice, and to apply so much of the proceeds thereof to the 
payment of? this note as may be necessary to pay the 
37 same, with all interest due thereon, and also to the pay- 
ment of all expenses attending the sale of said collateral 
security; and in case the proceeds of the sale of said collateral 
security shall not cover the principal, interest, and expenses, 
‘I promise to pay the deficiency forthwith after such sale, with 
interest at ten per cent. per annum. And it ts hereby agreed 
and understood that if recourse is had to said collateral, any excess 
of collateral upon this note shall be applicable te any other note or 
claim held by said bank against me, and in case of any exchange 
of or addition to the collateral above named the provisions of this 
note shall extend to such new or additional collateral. 
(Signed) WILSON K. NIXON. 
Endorsed :. Without recourse to us. Signed. The National Bank 
of Illinois, by H. H. Nash, cashier. : 


ExHIsit C. . 
$25,000. Cuicaao, Nov. 26, 1872. 


On or before the first day of June, 1874, I promise to pay to the 
order of myself twenty-five thousand dollars, with & per ct. 
38 interest from Dec. 1s: next. interest payable semi-annually, 
on the first days of Dec. & June in each year, at the banking 

house of Tyler, Wrenn & Co., in Chicago, value ree’d. 


(Signed) T. S. DOBBINS. 


Endorsed: Int. ree’d to Dec. 1st, 1872. Int. p’d to June 1, 73. 
Ree’d five hundred dollars int. Jan. 10, ’74. Ree’d five hundred 
dollars int. Feb. 10, 74. (Signed) T. S. Dobbins. (Signed) Jno. C. 
Dunlevy. Ree’d int. to June, 1874. July 17%. 
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$30,295, Cuicaao, ILi., May 15, 1879. 
Sixty days after date I promise to pay to the National Bank 
of Lilinois, at Chicago, or order, thirty thousand two hundred 


and twenty-five dollars, -at the banking-house of said bank,, 


value received, with interest at the rate of ten per cent. per 
annum after maturity, having deposited with said bank as col- 
lateral security one note of $25,000, dated Chicago, Nov. 26, 
1872, made by T. 8. Dobbins, pavable to his own order 
o9 on or before June 1, 1874, at the banking-house fof] 
Tyler, Wrenn & Co., Chicago, with 8 per cent. “interest, and 
by said Dobbins endorsed in blank, with interest endorsed paid to 
June, 1874, said notes being secured by trust deed on the undivided 
quarter of S. § of see. 13, TP: 38, R. 14, made by Daniel P. Rhodes 
to Daniel A. Jones, John B. Drake, alternate trustee, which said 
security or apy part thereof I hereby give the said bank, or its pres- 
ident or cashier, authority to sell on the maturity of this note, or 
at any time thereafter or before, in the event of said security deprte- 
ciating in value, at public or private sale, at their discretion, with- 
out advertising the same or giving me any notice, and to.apply so 
much of the proceeds thereof to the payment of this note as may 
be necessary to pay the same, with all interest due thereon ; and 
also to the payment of all expenses attending the sale of said col- 
lateral security ; and in-case the proceeds of the sale of said collat- 
eral security shall not cover the principal, interest, and 
40 expenses, | promise to pay the deficiency forthwith after such 
sale, with interest at ten per cent. per annum. 

And it is hereby agreed and understood that if recourse is had to 
said collateral, any excess of collateral upon this note shall be ap- 
plicable to any other note orclaim held by-said bank against.me, and 
in ease of any exchange of or addition to the collateral above named: 
the provisions of this note shall extend to such new or additional 


collate a al. 


(Signed) 7 ~ LLEWELLYN CURRY. 


Endorsed : Without recourse tous. (Signed) The National Bank 
of Illinois, by .H. H. Nash, cashier. | 


“Exuipit D.” | 
$72.00. Cuicaao, February 26th, 1880. 
On demand after date [ promise to pay to my own order seventy- 
two hundred dollars at National Bank of Illinois, value rec'd. No. 


—, Due. 

(Signed) LLEWELLYN CURRY. 
4] 7 “EXHIBIT E.” 
$21,000. Cuicaao, Inu., November 14, 1879. 


On demand after date I promise to pay the National Bank of IIli- 
nois at Chie: ago, Or order, twenty-one thousand dollars, at the bank- 
ing house cf s said bank, value received, with interest at the rate of 
eight per cent. per annum after demand. 


(Signed) i JOHN I. BENNETT. 


- 
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Know all men by these presents that whereas I, the subscriber, am 
justly indebted to the National Bank of Illinois at Chicago upon a 
certain promissory note, bearing even date herewith, for the sum of 
twenty-one thousand dollars, with. interest at the rate of eight per 
cent. per annum after demand, and due on demzand after date: 

Now, therefore, in consideration of the premises, I do hereby make, 
constitute, and appoint W. C. Grant, or any attorney of any court of 
record, to be my true and lawful attorney, irrevocably for me and 
in my name, place, and stead to appear in any court of record, in 

term time or in vacation, 1n any of the States or Territories of 
42 the United States, at any time after the date hereof, to waive 

the service of process and confess a judgment in favor of the 
National Bank of ‘Illinois at Chicago, or their assigns or assignees, 
upon the said note, and interest thereon to the day of the entry of 
said judgment, together-with the costs and usual attorney’s fees; and 
also to file a coguovit for the amount thereof with an agreement 
therein that no writ of error or appeal shall be prosecuted upon the 
judgment entered by virtue hereof, nor any. bill in equity filed to 
interfere in any manner with the operation of said judgment, and to 
release all errors that may intervene in the entering up of said judg- 
ment or issuing the execution thereon ; and also to waive all benefit 
or advantage to which — may be entitled by virtue of any homestead 
or other exemption law now or hereafter in force in this State or 
any other State or Territory where judgment may be entered by 
virtue hereof, hereby ratifying and confirming all that my said 
attorney may do by virtue hereof. ; 

Witness my hand and seal this 14th day of November, A. D. 1879. 

(Signed) JOHN I. BENNETT. [seaz.] 


43 In presence of— 


Endorsed: Without recourse to us. (Signed) The National Bank 

of Illinois, by H. H. Nash, cashier. 
“Exuisit F.” 

Know all men by these presents that I, Fred. A. Ingalls, of the 
city of Chicago, Illinois, do hold the title by quit-claim deed, dated 
November 12th, 1879, from Mary C. Dobbins and Thomas T. Dob- 
bins, her husband, to the south half of fractional: section thirteen 


(13), township thirty-eight north, range fourteen (14) east, of the 3 


P. M., in trust to secure the payment to the National Bank of IIli- 
nois a note of John I. Bennett to said bank for ($21,000) twenty-one 
thousand dollars, due on demand, to bear eight per cent. per annum 
interest after demand; and whatever interest is conveyed to me by 
said deed is held for the security of said sum specified in said note, 
in trust for said bank as the first securitv for repayment of said 
money on said premises. 
Chicago, November 14th, 1879. 
(Signed) — FRED. A. INGALLS. [sEAt.] 


44 Witness: 
(Signed) JERE’'H LEAMING. 
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I also hold in trust the title derived through the following- 

| described deeds, viz: Deed from Robert E. Jenkins, receiver of estate 
| of Thomas T. Dobbins, in case [wherein]’ Morris R. Hunt is com- 

plainant and said Dobbins et al. are defendants, ine U.S. circuit court 

for northern dist. of Illinois; Robert E. Jenkins, assignee of Thomas 

S. Dobbins, in bankruptey, to Krank I. Bennett, and from Frank I. 

Bennett, all covering the interest of said Dobbins in 8S. 3 frac., see. 

13, E. 38 N., R. 14 E., 31d P. M., and it is held, first, to secure the 

; payment of the within-named sum of twenty-one thousand dollars; 

| second, to secure to the holder thereof the payment of $7,200, evi- 
= denced by note of Llewellyn Curry, pavable to the order.of himself 
and by him endorsed, dated February 26, 1880, pavable on demand. 


| Witness my hand this 26th day of February, T8380. x i 
(Signed) : FRED. A. INGALLS. 
(Endorsed:) Filed October 28, 1580. Wm. H. Bradley, el’k. } 
45 ‘ Answer of F. A. Ingalls. 


STATE OF ILLINots, ) ss: 
Cook County, we 


In the Circuit Court of Cook County. September Term, 1880. 


| SoutH. PARK’ COMMISSIONERS | | 
‘ a Bill. Gen. No. 36170. 
: | JAMES MORGAN et al. 


4 Answer of Fred. A. Ingalls, one of the defendants named in the bill: : 
of complaint of the South Park ¢ ‘om missioners, complainant, . a 
This defendant, now and at all times hereafter. saving to himself 
| all and all manner of benefit or advantage of exception or otherwise 
that can or may be had or taken -to the many errors, uncertainties, 
and imperfections in the said bill contained, for answer thereto, or 
to so’ much thereof as this defendant is advised it is material or 
necessary for him to make answer to, answering saith : | 
This defendant says that he has no knowle lve, information, or ? 

behef as to the statements, interrogatories, or charges i in the said bill 

of complaint contained, except only as to the charges speci- 

t 46 fically made in-reference to this defendant; and as to these 


, : : ee 
| said defendant admits that this defendant is the grantee : 
{ named in the deeds specified as made to this. defendant in said bill 


of complaint; that this defendant executed and delivered the decla- 
rations of trust’in said bill set forth. ‘ 
This defendant, further answering, says that this defendant holds | 
the title conveyed to him by said’ deeds to the prenuses therein de- 
scribed in trust, first, to secure the sums of money in said declara- 
tions of trust specified as therein stated; second, to convey subject \ 
to the order of parties other than complainant and net to complain- 
ant, save in the etent of the consum-ation of a certain agreement 
between said complainant and William P. Kerr, when defendant is 
to convey in accordance with such agreement (said agreement being - 


~ 
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the same as the copy attached to James Morgan’s answer herein as 
“Exhibit A”); but in the event of the non-consum-ation of such 
agreement, then said defendant holds such title as adverse to com- 

plainant. 3 
This defendant, further answering, says true it is that this 
47 defendant received by messenger the note of which a copy is 
set forth in said bill of complaint; but this defendant denies 
that no response was made thereto, but, on the contrary, avers that 
on the receipt of said note this defendant instructed the bearer 
thereof to inform Mr. Bonfield, the writer of said letter, that the 
deeds referred to were filed of record, and that he, Bonfield, could 
go to the records of this county and copy such deeds as he wanted. 
And now this defendant, having fully answered, without this, that 
any other matter, charge, or thing in said bill contained not herein 
specifically confessed, traversed, avoided, or denied is true to the 
knowledge, information, or belief of this defendant, and this defend- 
ant denies the same: Wherefore said defendant prays to be hence 
dismissed, with his reasonable costs in this behalf most wrongfully 

sustained. 
FRED. A. INGALLS, 
By J. LEAMING, His Sol’s. 
J. LEAMING, 
Sol’r for sd Deft. 


* * * * * * * 


Endorsed: Filed October 28, 1880. Wm. H. Bradley, el’k. 


48 Petition. 


STATE OF eek? 


County of Cook, 
In the Circuit Court of Cook County. In Chancery. 


‘THe South Park ComMIssionErRs, Compl’t, 
v8. 
JAMES MorGan, Wm. P. Kerr, Joun C. DunteEvy, Joun I. Bennett, 
W. Kk. Nixon, L. Curry, e¢ al. 


- 


To the honorable judges of said court: 
The petition of Wm. P. Kerr, one of the defendants in the above- 
entitled cause, respectfully shows that your petitioner is a defendant 
in this suit,and that the same was brought by said South Park 
Commissioners to the October term, A. D. 1880, of the circuit 
49 court of Cook county, in said State of Illinois; that-your pe- 
titioner was at said time, has since been, and is now, a citizen 
of the State of Ohio, and that the said complainant was at the time of 
bringing said suit, has since been, is now, a citizen and resident of 
the State of Illinois; that in this suit there is a controversy between 
your petitioner and the said South Park Commissioners, relating to 
the ownership of certain notes and securities and the title to the 
land described in said South Park Commissioners’ bill of complaint, 
3—124 | 


: oe 
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That the matter in dispute exceeds the sum of five hundred dol- 
lars, exclusive of costs, and that the controversy is between citizens 
of different States, and can be fully determined between them; that 
this cause has not been tried, and that tha same is now pending i in 
the said circuit court of Cook county, on the chancery side thereof, 
and that first term of said court at which this cause could be tried 
has not yet arrived. 

That your petitioner desires to remove this suit, before the trial 
thereof, into the next circuit court of the United States to be held in 
the northern district of [lin.is, in the seventh circuit, in pursuance of 


the provisions of law. as contained in an act of Congress approved. - 


March 3rd, A. D. 1875, entitled, “ An act to determine the jurisdic- 
tion of the circuit courts of the United States and to reg- 

o0 ulate the removal of causes to said courts, and for other pur- 
poses. 

And your petitioner further shows that he is re: idy and willing 
to give a good and sufficient bond and security for the doing of all 
acts and things required to be done by said provisions of law upon 
the removal of a cause into the circuit courts of the United States, 
and he offers to file herein a bond, executed by ,of the city 
of Chicago, inthe penal sum of five remprien dollars, conditioned as 
by said act of Congress required. 

And your petitioner therefore prays that the said bond may be 
accepted as good and sufficient security, according to said provisions 
of law, and that the said suit may be removed to the circuit court of 
the United States holden for the northern district of Illinois, in the 


seventh circuit, pursuant to the Statutes of the United States in such: 


case made and provided, and that no further penser may be 


had therein in this court. 
And your petitioner will-ever pray, «ce. 


WM. P. KERR, 
By JNO. C. DUNLEVY, Eis Sol. 


STATE OF ILLINOIS, |... 
County of Cook. | sa 
John C. Dunlevy, being first duly sworn, on oath says that 

51 he is the attorney, agené, and attorney-in-fact of said Kerr 
that he has read the foregoing petition and knows the con- 
tents thereof; that the matters and things therein alleged are true; 


and further says not. 
JOHN C. DUNLEVY. 
Subscribed and sworn to before me this 20th day of October, A. 
D. 1880. 
JACOB GROSS, Clerk. 
* * x * *« * *x 


(Endorsed :) Filed October 28, 1880. Wm. H. Bradley, cl’k. 
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Order. 
36170. 


SoutH PARK COMMISSIONERS 
1 ee 1488. Bill. 
JAMES MorGan, Wm. P. KErR, ef al. : 


Ordered that the bond this day filed in this court by John C. 
Dunlevy, as solicitor for Wm. P. Kerr, under and in pursuance of 
the offer of the petition of said Kerr filed October 20, 1880, praying 
that said cause be transferred to the U.S. circuit court for the north- 
ern district of Ilinois, and which said bond is signed and sealed by 
Louis Newton and Jno. B. Drake, be, and the same is hereby, ap- 


proved. 
* + "K * * * * 
(Endorsed :) Filed October 28, 1880. Wm. H. Bradley, cl’k. 
53 Afterwards, to wit, on the 13th day of December, A. D. 


1880, came Wm. P. Kerr, one of the defendants, by his solic- 
itor, and filed in said clerk’s office his answer in said entitled cause, 
which said answer is in the words and figures following, to wit: 


Answer of William P. Kerr. 


Circuit Court of the United States for the Northern District of 
Illinois. 


THE SoutH PARK COMMISSIONERS 
vs. Bill in Chancery. 
JAMES MorGAN, WILLIAM P. KERR, ef al. 


The separate answer of William P. Kerr, on- of the defendants 
named in said bill of complaint. 


This defendant, saving to himself «all right of exception to the 
manifold inaccuracies and uncertainties in said bill of complaint, 
for answer thereto or to so much thereof as this defendant is advised 
is material for him to make answer unto, answering, says: 

That he admits the incorporation and the selection of the lands 

for the purposes of the South Park substantially as set forth 
54 in said bill; that he admits the adoption of said resolution of 

November 21st, 1879,set forth in said complainant’s bill, and 
the appropriation of ninety thousand dollars thereunder; that 
a warrant for eighty-two thousand eight hundred dollars thereof was 
issued and made payable to the National Bank of Illinois; that about 
seven thousand two hundred of said ninety thousand was paid to 
J. C. Dunlevy, attorney-in-fact of this defendant. This defendant 
is informed that said Morgan handed to the secretary of said com- 
plainant the Nixon, Curry, and Bennett notes as alleged, together 
with the Dobbins notes purporting ‘to be collateral thereto, but avers 
that said National Bank of Illinois had no right to sell said 
collateral notes, nor had Morgan, as president of said board, any 
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legal right or power to purchase and transfer-any of said notes to 
sald board, but should have collected the said Nixon, Curry and 
sennett notes and delivered them to the makers thereof: and this 
defendant denies that any part of the ninety thousand dollars up- 

propriated under said resolution “was investe- by said Mor- 
DO gan, not only in purchasing said trust deed and notes secured 

thereby, bearing date Nov ember 25, 1872, but also whatever 
interest the said Thomas 8S. Dobbins or any of Dis assignees had in 
and to said south half of fractional section 13, 38, 14, except, and 
so forth, prior to the execution of the trust deed to Daniel P. Rhodes, 
Daniel Jones, dated Novemsver 26th, 1872, as aforesaid, or which said 
Dobbins or his said assignees acquired subsequently thereto.” And 
this defendant further denies “that the deeds, conveyances, and 
securities so purchased, or acquired are the property of or held in 
trust for the South Park Commissioners, compl, by the person or 
persons named as grantee or grantees or pavees in said deeds, con- 
veyances, and securities and each of them.” 

This defendant savs that he is not advised whether said Curry, 
Nixon, and Bennett admit or deny their liability under said notes, but 
he is informed and" believes th: at John R. Walsh, the president, and 
other members of said board have assured and promised them that 

said park board would not hold them or either of them re- 
56 sponsible for any part of said notes, and have advised them 
to pay no attention to this suit. 

This defendant, further answering, says that he claims to have 
and has a good and Indefeasible title to said south h: lf of fractional 


section 13, T. 38, R. 14 E., as deseribed in said bill, containing two- 
hundred and twenty-four acres, and that neither the South “Park 


Commissioners, comp't, nor any of his codefeidants named in. said 
bill, have any title to or interest in said land or premises in said bill 
deseribed, except that said’ South Park Commissioners on August 


27th, 1870, obtained possession thereof, and have ever since used the 


same for park purposes, and are entitled to a credit as part payment 


as purchaser of said land from this defendant, of eighty-two thou-_ 
sand eight hundred dollars, with interest from November 14th, 1879, 


and of about seven thousand two hundred dollars, with interest 
from February 26th, 1880, to be entered and given by this defend- 


ant upon and against the price and value of said half section of 


land when the same shall be taken and condemned by the 
57 South Park Board and the value thereof and the damages aecru- 
ing tohim therefor shall be ascertained and fixed by a jury in 
the cireuit court of the United States for the northern district. of 
Illinois, under and according to the terms of an agreement between 
the partiesanda decree entered by the Hon. John M. Harlan, on Octo- 
ber Sth, 1878, in said court, as will more fully appear by the orders 
and decree in said cause, and the contracts and agreements between 
the parties hereinafter set forth. = 
This defendant, further answering, says that about May 25, 1879, 
after.some four months’ negotiations between this defendant, by his 
attorney-in-fact, John C. Dunlevy, and three members (being a ma- 
jority) of said Board of South Park Commissioners, to wit, John R. 
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Walsh, John B. Sherman, and James Morgan, in and abont a com- 
promise and adjustment of the litigation in and about the title to 
and value of the south half of said fractional section 13 described 
in said bill, they had fully agreed upon the terms of said com- 
28 promise and settlement and reduced the same to writing ; 
that in the beginning of such negotiations it was agreed that 
the seme should be conducted with said members (being a majority 
of said board) alone, and that everything touching the same should 
for good and sufficient reasons (which will be developed upon the 
trial of this cause) be kept secret from Corneil-us Price, one of said 
Park Commissioners, until a conelusion should be reached and the 
whole matter brought before the entire board for adoption. Mutual 
pledges of honor were given that if a satisfactory conclusion could 
be reached the the same should be honestly and cordially carried out 
by the said three members of the said South Park Board (being a 
majority) i in and at a regular board meeting to be held thereafter ; 
and it was further agreed and understood that said South Park Com- 
missioners should aid this defendant by advice and counsel and an 
advance of money and full co-operation to carry éut his part of the 
agreement to adjust and settle liquidation about said lands, 
og and perfect the title to the same in himself or in. said ark 
commissioners under said agreement, which is substantially 
set out in the contract between the parties, being Uxhibit “A” to the 
answer of said James Morgan in this cause,and which is for brevity 
‘hereby referred to and made a part hereof. 

It was further agreed during said negotiations that if for any rea- 
son the Board of South Park Commissioners should fail, refuse, or 
be unable to approve, ratify, accept, and agree as a corporate body 
to carry out said contract when the same should be brought before 
a full board in regular meeting, that then any money advanced by 
them or by their agency, in view of such settlement, compromise, and 
adjustment, and in furtherance of said contemplated contract should 
stand, and with interest be credited as an advance payment on de- 
fendants’ whole interest in said land when the value of the same 
should be fixed and ase-rtained as aforesaid. | 

That said agreement was reduced to writing and signed by de- 
fendant, by his attorney-in-fact, and by R. 8S. Thompson, agent of 

said commission, and delivered to R.S. Thompson, the agent 
GO of said South Park Commissioners, and that in accordance 
therewith this defendant executed the deeds, as per agreement 
and contract required, and tendered the same to said South Park 
Commissioners, and the same were laid before and tendered to said 
board in accordance with said agreement, at its regular meeting, on 
the 21st day of November, A. D. 1879; that at said regular meeting 
said board failed to approve the same, and has ever since refused to 
ratify, approve, or accept the same, and said board claims and in- 
sists that it is not bound by any such contract, agreement, or under- 
sonal between it and this defendant. 

Defendant, further answering, says that he respectfully declines 
to bring into court here any papers, instruments, or documents in 
his possession or “to disclose his doings in the premises ”—first, be- 
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cause the character and form of said bill of enpuaai is not such as 
to require him to treat it as a bill of discovery, and, secend, because 
said complainant and its attorney have in their own knowl- 
61] edge, possession, and controll all the facts, papers, and docu- 
ments touching the matters set forth in said bill, as this de- 
fendant is informed and believes, but this defendant would informe 
said commissioners, complainant, that the title to fractional section 
15, 38, 14 has been for many vears in litigation between complain- 
ant and this defendant, which litigation is now pending in the Su- 
preme Court of the United States, and that there has also been much 
litigation in the State courts of Hliinois between. this defendant and 
Thomas S.and Mary ©. Dobbins as to the title to one-fourth interest 
in said land, and that in‘the files an] records of said suits may be 
found all the “papers and testimony pertinent to complainants’ in- 
terest therein ;” that this defendant thought that he had, by the 
contract of November 14, 1879, attached to said Morgan’s answer, 
adjusted, settled, and compromised with said complainant all 


said litigation about and title to said lands, as well as the litigation - 


with said Dobbins and wife in reference to the one-fourth interest 
in the said land, which was settled and ended by their con- 
G2 veving their whole interest in the same to said defendant In- 
galls, subject to a judgement in this court against Mrs. Dob- 
bins for about $70,000, rendered on the — day o. , 1875, the 
purchase-money due: from and owing by her to this defendant on. 
account of said one-fourth interest, but. this defendant says that 
notwithstanding that the said three: individual members (being a 
majority of said board) solemnly pledged themselves that they 
would in regular meeting of said board adopt and carry out said 
contract, that he is informed and believes that said South Park 
Commissioners, at their regular board meeting, on about the 18th 
day of Dee., 1879, and at several subsequent. meetings, repudiated 
and refused to carry out said contract of November 14th, 1879, and 
did then and have ever since denied that it ever had any binding 
force or effect on them as a corporation ; and that the members of 
said board of South Park Commissioners, by themselves and their 
attorneys, have since November 14th, 1879, colluded and co- 
65 operated with the adversaries of this defendant in imaugurat- 
Ing and carrving on further litigation touching the title to 
sald Jand, and have pursued a course toward this defendant in- 
tended and designed to pervert and hinder him from carrying out 
on his part the said agreement of November 14, 1879, and this 
notwithstanding the said three members of said board (being a 
majority. thereof) solemnly pledged. themselves to this defendant 
that they would in regular board meeting adopt and earry out said 
contract, and this to the great pecuniary loss and damage of and to 
this defendant in the sum of oné hundred thousand dollars. This de- 
fendant admits the sgid sum of $21,000, which the said Illinois Bank 
paid in-discounting John £. Bennett’s note, was used in the compro- 
mise and settlement of the said dispute in litigation between this de- 
fendant and Mrs. Dobbins. and that the said deeds of said Dob- 
bins and wife to said Ingalls were made in order to settle the 
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Dobbins litigation and enable defendant to carry out said com- 
promise and agreement, and this defendant avers that said South 
Park Commissioners have whoily failed, and by their 
64 action as a corporate board refused and failed to carry out 
the said contract of November 14, 1879, and that therefore 
this defendant is absolved and released both in law and equity 
therefrom ; and that his whole and re equitable liability resulting 
from said agreement and contract and pe vment by said commission 
of -said $90 000 is that he should grant consent and allow that the 
sald ninety thousand dollars appropriated by said board and paid 
out through James Morgan, the president thereof, under said reso- 
lution of November 24st, 1879, less fifty thousand dollars damages 
sustained by def’t, should be taken and held to be a general pay- 
ment (with six per cent..per annum interest from the “date of pay- 
ment) on this defendant’s interest ip and title to said south half of 
fractional section 13, T. 38, R. 14, as provided by said agreement be- 
tween the parties and under the terms of the decree of said United 
States circuit court. 
And defendant, further answering, says and avers s that said Nixon, 
Curry, and Bennett notes were executed and delivered to said 
65 Illinois National Bank, and by sdid bank bought and dis- 
counted with the express understanding and agreement made 
at the time by and between said three members of said park board 
and said bank that said park board (or said three members thereof ) 
would at maturity pay and take up said notes in accordance with 
and on account of the said contracts, agreement, and understanding 
between said three members of said board and this defendant, and 
defendant avers that said notes were so taken and paid by said 
board in accordance with said agreement. 
~ Defendant, further answering, says and avers that said deeds were 
made by Dobbins and wife and Jenkins’ receiver and assignees 
that the title might be held by hiin in trust subject to the judgment 
and claims against Mrs. Dobbins as aforesaid, to be conveyed tothe 
South Park Commissioners and delivered to J. Leaming to be held 
in escrow if they should ratify and carry out said agreement 
66 of Nov. 14th as aforesaid, and if not that then said Ingalls 
should hold said title for the payment of said claim against 
Mrs. Dobbins and convey the same to said Kerr upon his giving 
credit to the South Park board for the amount of money advanced, 
after deducting his damages for non-fulfillment of said contract by 
said board, with interest as aforesaid, by said board in view of said 
contracts. 

And this defendant therefore asks and prays that such credit of 
forty thousand dellars, after allowing def’t credit of $50,000.00 dam- 
ages, be entered as a part of the purchase-money on said land; that 
suid Ing: alls be decreed to convey said Interest to this defendant, and 
that said agreement of Nov. 14, 1879, be decreed to be null and void, 
and that all of the balance of the value of said half section of land 
with interest be ordered to be paid over to this defendant when the 
same shall be ascertained by a Jury, according to the terms of the 
decree hereinbefore entered by this court in said cause; and this 
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defendant prays to be hence dismissed, with his reason- 
67 able costs in this behalf expended. | 
WM. P. KERR, 
By JNO. C. DUNLEVY, 
ITis Sol. 


Endorsed: Filed Dee. 15, 1880. W. H. Bradley, el’k. 


68 Afterwards, to wit, on the fourteenth day of March, in the 

adjourned March term of said court, A. D. 1881, in the record 
of the proceedings thereof in said entitled cause, before Hon. Henry 
W. Blodgett, distriet judge, +s the following entry, to wit: 


Order. 

i , SoutH PARK COMMISSIONERS 

| Vs. >In Chancery. 
JAMES MORGAN et al. 


on nbarnenlee nba etoehs 


On motion, leave is given the defendant, William P. Kerr, to 
amend his answer filed herein December thirteenth, A. D. 1880, by 
erasure and interlineation. 


69 ~ Abowwands. to wit, on the eighteenth day of April, in the 
adjourned Mafeh term of said court, A. D. 1881,1n the record 

of the proceedings thereof in said entitled cause, before Hon. Thomas 

Drummond, circuit Judge, is the following entry, to wit: 


° Order. 
SoUTH PAR kK COMMISSIONERS V 
vs. . In Chancery. 


JAMES MORGAN ef ak 


On motion, leave is given Charles B. Phillips to file a cross-bill 
herein. | 


Afterwards, to wit, on the second day of July, in the adjourned 
May term of said court, A. D. ISS1,in the record of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, dis- 
trict judge, is the following entry, to wit: | 


Je Order. 
SoutTH PARK COMMISSIONERS 
US. >In Chancery. 
JAMES MorGaAN et al. 
On motion, it is ordered by the court that this cause be referred 
to Henry W. Bishop, Esq., a master in chancery of this court, 
79 to take proofs herein and report the same to the court, such 
proofs to be closed by the first day of October next. 


Afterwards, to wit, on the sixth day of Julv, A. D. 1881, came the 
South Park Commissioners,.by their solicitors, and filed in’ said 
clerk’s office their replication to the answer of James Morgan ef al. 
in said entitled cause, whieh said replication is in the words and 
figures following, to wit: 


THE SOUTH PARK 


COMMISSIONERS. 


71 7 te Replication. 


UnIrep STaTes OF AMERICA, ss 
Northern District of Illinois, 


In the Cireuit Court of the United States. Term A. D. 188-. 


SouTH PARK CuMMISSIONERS 
ee In Chancery. 17198. 
JAMES MorGAN et al. : 


The replication of South Park Commissioners; complainant, to the 
several and joint & several answers of James Morgan, Fred A. 
Ingalls, Frank I. Bennett, John I. Bennett, John C. Dunlevy, and 
William P. Kerr. 


This repliant, saving and reserving to itself, now and at all 
times hereafter, all and all manner of benefit and advantage 
of exception which may be had or taken to the manifold insuffi- 
ciencies of the said answers, and each of them, of the said defend- 
ants, for replication thereunto, says it will aver, maintain, and 

prove its bill of complaint to be true, certain, and sufficient in 
72 the law to be answered unto, and that the said answers, 

and each of them, of the said defendants are uncertain, 
untrue, and insufficient to be replied unto by this repliant, 
without this, that any other matter or thing whatsoever in the said 
answers contained material or effectual in the law to be replied unto 
and not herein and hereby well and sufficiently replied unto, con- 
fessed and avoided, traversed or denied, is true; all which matters 
and things this repli: int is ready to aver, maintain, and prove as this 
honorable court shall direet t; and humbly prays as in and by its said 


bill it has already prayed. 
DUPEE & JUDAH, 
Solicitors for Complainant. 


Endorsed: Filed this 6th day of July, A. D. 1881. ‘W. H. Brad- 
ley, clerk. | nee ) 


73 — Afterwards, to.wit, on the seventeenth day of January, A. D. ' 
1882, in the December term of said court, A. D. 1881, in the 

record of the proceedings thereof in said entitled cause, before Hon. 

Henry W. Blodgett, district judge, is the following entry, to wit: 


Order. 
SoutH PARK COMMISSIONERS In Chancery. * 
JAMES hicmans et al. Original Bill. 
And 
Joun P. BENNETT | 
vs. Cross-Bill. 


SoutH PARK CoMMISSIONERS et al. 


And now, on motion of solicitors for complainant and for defend- 
4—] 24 
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ants, respectively, it is ordered that the rule heretofore entered in 

above-entitled causes limiting the time for taking proofs be extended 
to February first, A. D. 1582. 

74 Afterwards, to wit, on the seventh day of February, A. D. 
1882, in the December term of said court, A. D. 1881, in the 

record of the proceedings thereof in said entitled cause, before Hon. 

Thomas Drummond, circuit Judge, is the following entry, to wit: 


Order, 
SoutH PARK Po acatreraacaae In Chancery. 
JAMES MorGan et al. Original Bill. 
And 
JOHN P. BENNETT 
vs. Cross- Bill. 


SoutH PARK COMMISSIONERS et al. 


On motion of complainant’s solicitor it is ordered that the rule 
heretofore entered directing the parties to original and cross-bills 


filed herein to closg the taking of evidence in said cause be, and the . 


same is hereby, extended to and including the fourteenth day of 
February, A. .D. 1882. 


7 
( 


Afterwards, to wit, on the twentieth day of February, A. D. 


1882, in the December term of said court, A. D. 1881, in the 


record of the proceedings thereof in said entitled cause, before Hun. 
Thomas Drummond, circuit judge, is the following entry, to wit: 


Order. 
SoutH PARK CoMMISSIONERS 


Us. In Chancery. 
JAMES MorGan et al. : 


This cause coming onto be heard upon the motion heretofore 
> 


made by James Morgan, one of the defendants, that the cause be - 


heard and the bill dismissed as to him upon the motion of the plain- 
tiffs in the original bill, — that the cause be remanded to the State 
court for want of jurisdiction ; ; and upon the motion of the defend- 
ant Ingalls for leave to amend his original answer filed in this 
‘“ause, and the court now, being fully advised upon the said mo- 
tions, overrules the motion to remand this cause to the State court, 
this court being of opinion that Ingalls, one. of the defendants 
herein, is a mere trustee of the real property held by him, and 
76 that there is no controversy between him and the plaintiffs 
in the original bill. 
And it Is further ordered that thé said defendant Ingalls have 
leave to amend his answer, which amendment is now filed. 
And it is further ordered that the motion of the said defendant 
Morgan be sustained and the bill dismissed as to him. 
And it is further” ordered that the said seeped in the original 
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bill shall have the. right to name the trustees to whom the real 
estate held by the said Ingalls shall be conveyed, this court being of 
the opinion that the estate held by the said Ingalls is primarily 
liable for the claim of the said plaintiffs in the original bill, and 
secondarily to the equities, if any, of William P. Kerr, one of the 
defendants in the original bill, the said real estate to be conveyed by 
the said Ingalls to the trustee named by the said South Park Com- 
missioners, subject to the decree of this court as to their rights and 
equities and the rights and equities of the said Kerr. 
The said South Park Commissioners except to the opinion of the 
court overruling the motion to remand this cause, and pray an ap- 
peal to the Supreme Court of the United States from this 
V7 order of the court dismissing the bill as to James Morgan, which 
appeal is allowed upon their giving bond according to law. 


On the same day, to'wit, on the twentieth day of February, A. D. 
1882, came F. A. Ingalls, one of the defendants, by his solicitors, and 
filed in said clerk’s office his amended answer in said entitled cause, 
which said amended answer is in the words and figures following, 
to wit: : 


78 Amendment to Ingalls’ Answer. 


UNITED STATES OF AMERICA, ie 
Northern District of Illinois, { ~ ° 


In the Circuit Court of the United States. In Chancery. 


SouTH PARK COMMISSIONERS 
v. | 17198. 
JAMES MorGAN, FRED. A. INGALLS, e¢ al. 


And now comes said Fred. A. Ingalls, one of the defendants in 
the above-entitled cause, and by leave of the court first had and ob- 
tained amends his answer originally filed in said cause by inserting 
in said original answer, just before the formal ending of said answer, 
the following : | 

This defendant, further answering, says that he has no further or 
other interest in the property described in the bill of complaint than 
as the naked trustee of the title; that he executed the several decla- 
rations of trust set forth in said bill and this defendant’s original 
answer in accordance with this defendant’s information at the time 

of receiving the conveyance of the said title; that after 
79 securing the claims mentioned in said declaration this defend- 

ant was to convey said title in accordance with a certain pro- 
posed agreement between said South Park Commissioners and said 
William P. Kerr, a copy of which is attached to said Morgan’s 
answer in this cause, marked “ A,” in the event that such agreement 
should be approved by said South Park Commissioners; but, in the 
event of the non-approval by said South Park Conimissioners, then 
this defendant was to convey subject to the trusts above mentioned to 
said Kerr; that thisdefendant disclaims all personal or private interest 
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in said premises, and now offers to convey said premises to such per- 
son or persons, or corporation, as this honorable court shall direct. 
FRED. A. INGALLS. 
J. LEAMING, 
tie Solicitor. 
J. LEAMING, 
Of Counsel. 


Endorsed: Filed Feb. 20th, 1882. Wm. H. Bradley, clerk. 


80 Afterwards, to wit, on the twenty-fifth day of February, 
A. D. 1882, in the December term of said -court, A. D. 1881, 
in the record of the proceedings thereof in said entitled cause, before 
Hon. Thomas Drummond, circuit judge, is the following entry, to 
Wit: | 


Order. 


SoutHu PARK COMMISSIONERS \ 
vs 


. In Chancery. 
WitrtraAmM P. Kerr, I. A. INGALLS, et al. " : 


On motion of cownsel for the South Park Commissioners, the above: 
cause is set for hearing on Monday, the sixth day of March, A. D. 
1882. : : : 


§1 Afterwards, to wit, on the twenty-sixth day of May, in the 
adjourned May. term of said court, A. D. 1882, in the record . 

of the proceedings.thereofin said entitled cause, before Hon. Thomas 

Drummond, circuit Judge, is the following entry, to wit: 


Order. 


THE SoutrH PARK CoMMISSIONERS | 
US. >In Chancery. 
I, A. INGALLS ef al. 


It appearing to the court that the defendants, I°. A. Ingalls, by his 
amendment to his answer herein filed on the twentieth dav of Feb- 
ruary, A. D. 1882, disclaims all personal or private interest in the 
premises In controversy. herein, and offers to convey said premises 
to such person or persons or corporation as the court shall direct, it 
is hereby ordered, and the said defendant Ingalls is hereby directed, 
in accordance with his said offer, to convey to James R, Doolittle all 
the right, title, and interest in him, said Ingalls, vested in and to the 
undivided one-fourth part of the south half of fractional section 
thirteen (13), township thirty-eight (58), N. R, fourteen (14) east, in 
the county of Cook and State of Illinois. 


82 Afterwards, to wit, on the twelfth day ef June, in the 

adjourned May term: of said court, A. D. 1882, in the record 
of the proceedings thereof in said entitled cause, before Hon. Thomas 
Drummond, circuit Judge, is the following entry, to wit: 


THE SOUTH. PARK COMMISSIONERS. 


Order. 


THE SoutH PARK COMMISSIONERS 
v8. In Chancery. 
FREDERICK A. INGALLS et al. 


And now, at this day, the parties appeared, by their respective 
counsel, and the death of William P. Kerr being suggested, and that 
he had made a will which has been probated, and a petition to re- 
vive the suit as to his legal representatives being filed, it is ordered 
that said case be, and the same is herebv, revived as to Susie M. 
Kerr, Rosa L. Kerr, and Joseph B. Kerr, executors and_ trustees 
under the will of said William P. Kerr, dece: ased ; and it is ordered 
that they be duly notified to appear and answer to the bill, and the 

amendments thereto, on or before the tenth day of July next. 
83 And it is ordered that the plaintiff have leave to file 
amendments to the bill; which amendments are now filed. 

On the same day, to wit, on the twelfth day of June, A. D. 1882, 
there was filed in said clerk’s office a bill of revivor in said entitled 
eause, which said bill of revivor is in the words and figures follow- 
ing, to wit: 


84 Bill of Revivor. 


In United States Circuit Court in and for the Northern District of 
Illinois. In Chancery. 


¢ 


‘To the hon. the judges of said court, in chancery sitting: 


Your orator, the South Park Commissioners, a corporation duly 
created under the laws of the State of Illinois, and located and doing 
business in the northern district of Illinois, respectfully represents 
unto your honors that on the — day of Se ptember, A. D. 1880, your 
orator exhibited its original bill of complaint i in the circuit court of 
Cook county, in the State and northern district of Illinois against 
William P. Kerr and others, thereby setting forth the payment by 
your orator of certain money in and about the acquisition of the real 
estate next stated, and the receipt of certain alleged securities relat- 
ing thereto, and praying certain relief in respect to said real estate, 
to wit, the undivided one-fourth part of the south half of fractional 
section thirteen, township thirty-eight north, range fourteen east, in 
the county of Cook and State of Hlinvis; and the said William 

P. Kerr being, with others, duly served with process, ap- 
85 proved and put in his answer to said bill, to which your ora- 
tor filed its replication ; whereupon such proceedings were 
had that said cause was removed into this court upon the petition 
of said Kerr, and thereafterwards witnesses were examined in said 
‘ause on both sides, and said cause was brought in for final hearing 
and fully heard, as by the said pleadings and other proceedings in 
the said cause now remaining as of record in this honorable court, 
reference being thereunto had, will more fully appear, and which 
pleadings your orator hereby makes part hereof. 
_And vour orator further shows unto your honors that on the 20th 
day of February, A. D. 1882, one Frederick A. Ingalls, one of the 
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defendants therein, to whom the said undivided one-fourth of the 
south half of fractional section thirteen, aforesaid, had-been thereto- 
fore conveyed, upon his own application obtained leave of this hon- 
orable court to amend his answer therein,and did amend the same, 
so as by said amendment to state “that he has no further or other 
interest in the property described in the bill of complaint than as 
the naked trustee of the title; that he exeeuted the several declara- 
tions of trust set forth in said bill and this defendant’s origi- 
S6 nal answer in accordance with this defendant’s information 
at the time of receiving the conveyance of said 'title; that 
after receiving the claims mentioned in. said declaration this de- 
fendant was to convey saia title in accordance with a certain pro- 
posed agreement betaveen said South Park Commissioners and said 
William P. Kerr, a copy of which is attached to said) Morgan’s an- 
swer in this case, marked ‘A, in the event that such agreement 
should be approved by said South Park Commissioners, but in’ the 
event of the non-approval by said South Park Commissioners, then 
this defendant was to convey, subject to the trusts above mentioned, 
to said Kerr; that this defendant disclaims all personal or private 
interest in said premises, and now offers to convey said premises to. 
such person-or persons or corporation as this honorable court shall 
direct.” 

And thereupon, by the order of this honorable court in said cause 
on said 20th day of February, A. D. 1882, entered therein, the said 
defendant, I’. A. Ingalls, was directed to convey said undivided one- 
fourth part of the south half of fractional section thirteen, aforesaid,’ 
to whomsoever your orator might designate, and in accordance with 
the offer in said Ingalls’ said-amended answer contarned and the 

direction of the court said Ingalls conveyed said real estate 
ST to James R. Doolittle, of Wisconsin, on the 29th day of May, 
A. D. 1882. | . 7 | 

And your orator further represents that after the hearing of said 
cause, but before decree entered therein, and on-.or about the 15th 
day of April, A. D. 1882, the said William P. Kerr departed this life, 
and the said suit and the proceedings therein having become abated. 
as to him, said W. P. Kerr, by the death of the said defendant, 
William P. Kerr, vour orator, as it 1s advised, is entitled to have the 
sume revived as against the heirs of the said William P. Kerr, or 
such persons as come in in the same right as said Kerr, deceased, 
and restored to the same condition in which they were at the time 
of his death. 

And vour orator, by way of supplement, further represents that 
the said William P. Kerr in his lifetime duly made and published 
his last will and. testament in writing, being dated the Ist day of 
April, A. D. 1882, which was duly admitted to probate by the pro- 
bate court of Licking county, Ohio; on the 31st day of May, A. D. 
ISS2, and thereby devised and bequeathed all his property, real, 
personal, and mixed, unto his wife, Susie M. Kerr, and his daughter, 
Rosa L. Kerr, and his son, Joseph B. Kerr, as executors, to be by 

them equally divided inte seven shares, and one equal seventh 
SS part thereof to be given to his, said Kerr’s, wife and six 
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children, share and-share alike, and also thereby authorized, 
empowered, and directed his said executors to sell, and deeds to 
make and deliver to the purchasers, either at public or private sale, 
of any of his real estate,at such times and on such terms as they 
might think best, or to lease the same, a copy of which said will is 
hereunto annexed, marked “A” and prayed to be taken as a part 
hereof. | | | 

And your orator further represents that the said William P. Kerr 
departed this life at the time above specified without having altered 
or revoked his said will, and that your orator is entitled to the 
benefit of its said suit against the said Susie M. Kerr, Rosa L. Merr, 
and Joseph B. Kerr, as trustees and executors under the will of said 
Kerr, and to the like relief as it would have been entitled to against 
the said William P. Kerr if he were still living. 

Forasmich, therefore, as your orator is without remedy in the 
premises, except in a court of equity, and to the end that the said 
Susie M. Kerr, Rosa L. Kerr, and Joseph B. Kerr, who are made 
parties defendant to this bill, may be required to make full and 
direct answer to the same, but not. under oath, their answers 
under oath, severally and jointly, being hereby: waived — pur- 

suant to the statute and the rules and practice of this 
89 court, and that the said suit and proceedings so stated as 

aforesaid may stand revived against the said Susie M. Kerr, 
Rora L. Kerr,and Joseph B. Kerr, executors and trustees under said 
will as aforesaid, and be in the same plight and condition in which 
’ they were at the time of the death of said William P. Kerr, and that 
your orator may have the benefit of the said suit and the proceed- 
ings therein against the said Susie M. Kerr, Rosa L. Kerr, and 
Joseph B. Kerr, and such relief as, if the said William P. Kerr were 
still living, it would be entitled to against him, and that your orator 
may have such other and further relief in the premises as equity 
may require, We. : 

May it please your honors to grant the writ of summons in chan- 
cery to bring said Susie M. Kerr, Rosa L. Kerr, and Joseph B. Kerr, 
executors and devisees under the will aforesaid, before this court to 
answer the premises, &c., Ke. ee 

And as in duty bound will ever pray, &e. 

SOUTH PARK COMMISSIONERS, 
By M. W. FULLER, Their Solicitor. 


M. W. FULLER, 
| Of Counsel. 


90 ; Exutrpir “A.” 


In the name of the Benevolent Father of All, I, William P. Kerr, 
of Granville, Licking county, Ohio, do make, publish, and declare 
this to be as and for my last will and testament: 

Item Ist. I direct that all my just debts be fully paid. 

Item 2nd. I devise and bequeat all my property, real, personal, 
and mixed, to my beloved wife, Susie M. Kerr, and my daughter, 
Rosa L. Kerr, and my son, Joseph B. Kerr, as executors, to be by 
them equally divided into seven shares, and one equal seventh part 


ema renene: ie 


32 SUSIE M. KERR ET AL., &C¢., VS. 


thereof to be given to my said wife and my six children, to wit, Rosa 
L., Abby J., Joseph B., Hattie B., Wm. P.,- and George Kerr, share 
and share alike, to my ‘said wife and said six children, 

Item 3rd. I here ‘by authorize, empower, and direct my said execu- 
tors to sell and deeds to make and delivér to the purchasers, either 
at public or private sale, any or all my real estate, at such times and 
on such terms as they may think best, or to lease the same or any 
part thereof, the proceeds to be divided as aforesaid (the money here- 

tofore advanced my son Joseph B. and invested in Utah not to 

9] be considered a part of my estate, but as a naked gift to him). 
Item 4th. I desire and direct that my said ex’vrs be not 

required to give bond as -ach, and that no appraisers be appointed, 
nor shall any inventory or appraisement of my property be made, 
intending that my said executors shall divide and dispose of all my 
estate as aforesaid without the intervention of a court of probate ex- 
cept to probate the will and issue letters testamentary,and [ author- 
ize and direct my said executors tocarry out all my contracts as fully 


as I could myself do. 


Item 5th. [ hereby constitute and appoint my beloved wife, Susie - 


M. Kerr, testamentary guardian of both the persons and property 
of my three last-mamed. minor children, and direct that, she be. re- 
quired to give no bond or surety as said guardian, either of or for 
their persons or estates, the devise above to my said wife being in 
lieu of her Gower in all of my yeal estate and her vear’s allowance 
and articles that would be set off to her under the statute, 


ltem 6th. J hereby revoke all former wills by me made, declaring 


this to be my last will and testament. 
WILLIAM P. KERR. [smat:} 
Signed, sealed, acknowledged, ainil declared by Wm. P. Kerr to be 
his last will and testament in our presence and signed by us. 
92 us Witnesses thereto in his presence and at his request, this 
April Ist, 1882. 
JOUN EVANS. 
JNO. C. DUNLEVY. 
Kk. SINNET. 
L. HOWLAND. 


(Endorsed :) Filed June 12, 1882. W. H. Bradley, clerk. 


On the same day, to wit, on the 12th day of June, A. D. 1882, 
there was filed in said clerk’s office an amended and supplemental 
bill in said entitled cause, which said amended and supplemental 
bill is in the words and figures following, to wit : | 
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THE SOUTH PARK COMMISSIONERS, 33. 
93 ae _ Amendments to Bul. 
In United States Circuit Court, Nor. Dist. of Ills. 


THE SoutH PARK ‘COMMISSIONERS 
v8. 
FREDERICK A. INGALS et al. 


Your orator files by leave of court this supplemental . bill and 
amendments to its original bill herein, and by way of supplement, 

says : 

That the obltisal dedinilanls William P. Kerr, departed this life 
on or about the 15th day of April, A. D. 1882, testate, and by his 
will devised and beque: athed all his property, real, personal, and 
mixed, unto his wife, Susie M. Kerr, and his daughter, Rosa L. Kerr 
and his son, Joseph B. Kerr, as executors, to be by them divided 
into seven shares s, and one equal seventh part thereof to be given to 
his, said Kerr’s, wife and six children, share and share alike, with 
full power to dispose of his, said Kerr's, real estate ; that by bill 

of revivor duly herein filed on the 12th day of June, A. D. 
94 1882, this cause was duly revived as to said Susie M. Kerr, 

Rosa L. Kerr, and Joseph B. Kerr, and they made varties 
defendant nereto, and said cause is revived as to them, ned your 
orator hereby makes them such parties, and avers as in and by its 
said bill and the amendments thereto it has already averred and 
doth aver. 

Your orator further shows that on the 29th day of Mvy, A. D. 
1882, by direction of this court, and upon his own offer to do so, in 
his answer as amended contained, said Frederick A. Ingalls has 
conveyed the real estate In said bill mentioned to one James R. 
Doolittle, who resides in and is a citizen of the State of Wisconsin, 
and your orator makes said James A. Doolittle party defendant 


hereto, and charges that he holds said property in trust for your 


orator. 
And your orator further, by leave of court, amends its original 
bill, as follows: 7 
By inserting after the 21st line from the top of page 6 of the tran- 
script from the circuit court of Cook county filed herein the fol- 
lowing: 
95 “And vour orator farther shows unto your honors that in 
the vear 1872 Mary C. Dobbins purchased of one William P. 
Kerr all the right, title, and interest of said Kerr in and to the 
undivided one-fourth (4) of the south half (}) of fractional section 
thirteen (13), township thirty-eight (38) north, range fourteen (14) 
east, in the county of Cook and State of Ilinois, for the sum of 
$80,000, $30.000 in cash and the balance in two notes of Thomas 8. 
Dobbins for § $25,000 each, payable in one year and two years from 
the first of June, A. D. 1872, with interest thereon at 8% perannum ; 
that said Kerr conveyed said undivided one-fourth for said Mary C. 
Dobbins to one Daniel P. Rhodes, who executed a trust deed to 
Daniel Jones, as trustee; John B. Drake, successor in trust, to secure 
the two notes of Thonias S. Dobbins above mentioned ; and there- 
o—124 
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upon and on or about November 26th, A. D. 1872, said Rhodes con- 
veyed said real estate to said Mary C. Dobbins, the conveyance to 
her containing an assumption on her part of: the payment of said 
notes of ‘Thomas 8S. Dobbins. 
“That in May, 1879, the National Bank of Illinois advanced 
96 sixty thousand dollars, which was paid to the said William 
P. Kerr upon the assurance that such advance was for the 
benefit of the South Park Commissioners and would be paid by that 
corporation, and said bank received the notes of Thomas 8. Dobbins 
before referred to, and also two notes, oneof W.K. Nixon, for $30,325, 
and one of Llewellyn Curry, for $30,225; but the advance was not 
made on the credit of these notes. : | 

“That in November, 1879, the bank made an advance of $21,000 
on the assurance tliat such advance was for the benefit-of the South 
Park Commissioners, and would be paid by that corporation, and 
said bank received the note of John I. Bennett for $21,000, but did 
not make the advance on the credit thereof. 

“That the $21,000 was paid to Mrs. Mary C. Dobbins, and she and 
her husband, Thomas 8S. Dobbins, executed and delivered to one 
lrederick A, Ingalls a deed of said undivided one-fourth.” 

And your orator further amends its said original bill by leave, 

&e., by striking out on page 7 of said transcript from the 
07 Cook. county circuit court after the resolution therern set 

forth, the paragraph commencing “that in pursuance thereof” 
and ending “to said Morgan thereon,” and inserting as follows: — 

“That said resolution was adopted’ for the purpose of acquiring 
all the right, title, and interest of Mary C. Dobbins and her husband, 
Thomas $8. Dobbins, in and to the said undivided one-fourth of said 
south half of frac’l sec. 13, and in pursuance thereof a warrant for 


$82,800 was duly issued by your orator on the 24th day of Novem- - 


ber, A. D. 1879, and was delivered, and the money paid to the Na- 
tional Bank of [lhnois, which thereupon delivered to James Morgan, 
then president of the Board of South Park Commissioners, the said 
notes of Thomas 8S. Dobbins. tor $25,000 each, the note of Curry for 
$50,225, and the note of Nixon for $30,325, the note of J. 1. Bennett 
for $21,000, and a paper, signed by F. A. Ingals, declaring that he 
held title of Mrs. Dobbins and husband to secure the said note of 
said Bennett. | 
“That on the 25th day of February, A. D. 1880, conveyances were 
made by R. E. Jenkins, assignee. in bankruptcy of Dobbins, to F. 
I. Bennett, and, from Bennett to F. A. Ingals, and from 
9S Jenkins, receiver of Dobbins to Ingals, which were executed 
and delivered to Ingals on or about the 26th day of February, 
A. D. 1880, on which day your orators’s warrant for $7,200 (making 
$90,000 in all) was delivered to W. P. Kerr, and the money named 
therein paid to him, and said Curry executed a note for $7,200, which 
was handed to said Morgan, then president of your orator, and said 
Ingals made a further declaration that he held such title as was de- 
rived under the deeds of Jenkins to secure the notes of Bennett and 
Curry, which was also delivered to said Morgan.” 
And your orator further amends its said bill by like leave, &c., 


| 
: 
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by striking out ‘the paragraph on page 18 of said transcript com- 
mencing, “and your ‘orator having caused such information,” &c., 
and ending on the 27th line of page 19 of said transcript with “not 
known to your orator,” and inserting as follows: 

“And your orator charges that the said sum of ninety thousand 
dollars was so paid out by your orator as aforesaid in the acquisition 
of, and your orator thereby did acquire all the right, title, and in- 

terest of, Mary C. Dobbins and Thomas 8S. Dobbins, herh us- 
99 band, in and to the said undivided one-fourth of the south 

one- -half of said fractional section thirteen, as well as the 
encumbrance thereon, andthe two notes of Thomas S. Dobbins 
secured thereby, and that said encumbrance should be decreed satis- 
fied; and said James R. Doolittle, who holds under direction of 
court bv conveyance from said Inge ils (as hereinbefore stated by way 
of supplement), should be decreed to convey to your orator ; where- 
upon the notes of Curry, Nixon, Bennett, and Dobbins should be 
cancelled; ” and by : adding to the 10 line on page 21 of said tran- 
script after the word “ orator ” the words “ except as hereinbefore set 
forth.” ! 

And further your orator amends by like leave, &e., by striking 
out from the word “and” in the 2nd line to the 20th line, inclusive, 
of page 25 of said transcript, and inserting as follows: “And that 
upon the final hereing hereof your orator may be decreed to be en- 
titled to the conveyance of all the right; title, and interest conveyed 
by W. P. Kerr to Daniel P. Rhodes, by deed dated November 26th, 

1872, in and to the undivided one-fourth of the south half 
100. of said fractional section thirteen, 38, 14 east, and that said 
James R. Doolittle convey the same to your orator ; and that 
thereupon the said notes of Bennett, Nixon, Curry, and Dobbins be 
cancelled; and that your orator may have such otuer or further 
relief in the premises as the nature of this cause shall require, or 


_as shall be agreeable to equity and good conscience.” 


And your orator prays that these amendments be held and con- 
sidered as part of said original bill, and as in duty bound will ever 


pray, ete. : 
SOUTH, PARK COMMISSIONERS, 
By M. W. FULLER, Their Solicitor. 
M. W. FULLER, 
Of Counsel. 


Endorsed: Filed June 12, 1882. W. H. Bradley, clerk. 


Afterwards, to wit, on the 30th day of June, A. D. 1882, there was 
filed in said clerk’s office a copy of the original bill and amendments 
in said entitled cause, which said copy is in the words and figures 
following, to wit: 
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101 Copy of Original Bill and Amendments. 


UniteD STATES OF AMERICA, | was 
State of Illinois, Cook County, j ~° 


Pleas before the Honorable William H. Barnum, one of the judges 
of the circuit court of Cook county, at a term thereof begun and 
held at Chicago, in said county and State, on the third Monday 
(being the 18th day) of October, in the year of our Lord one thou- 
sand eight hundred and-eighty, and of the Independence of the 
United States the 105th. 

Present: Honorable William H. Barnum, one of the judges of the 
circuit court of Cook county, State of Illinois; L. L. Mills, State’s 
attorney ; John Hoffman, sheriff. : 2 : 

Attest: , JACOB GROSS, Clerk. 


Be it remembered that heretofore, to wit, on the 9th day of Sep- 
tember, A. D. 1880, the South Park Commissioners, by Jos. F. Bon- 
field, Esq., its solicitor, filed in said court its certain bill of com- 
plaint, and caused to be issued out of and under the seal of said 
court the people’s writ of summons, directed to the sheriff: of Cook 
county to execute, which said bill of complaint and writ, together 
with the .sheriff’s return thereon endorsed, are in the words and 
figures following, to wit: 


102. To the honorable the judges of the circuit court of Cook 
county, [linois, in chancery sitting : | ie 

The South Park Commissioners, complainant herein, respectfully 
shows unto your honors that it is a municipal corporation, situated 
in the said county of Cook, and organized and existing under. the. 
laws of the State of I]linois. ) . 

That your orator became incorporated under and by virtue of an 
act entitled “An act to provide for the location and maintainance of 
a park for the towns of South Chicago, Hyde Park, an ‘ “Lake,” ap- 
proved and in force February 24th, 1869, and that by said act the 
commissioners of your orator were authorized and empowered to, 
and required within ninety days after the organization of your orator _ 
under said act, or as soon thereafter as practicable, to select for park 
purposes the following-described lands, situated in the towns of 
South Chicago, Hyde Park, and. Lake, in Cook county, to wit: 

Commencing at the southwest corner of Fifty-first street and Cot- 
tage Grove avenue, running thence south along the west side of Cot- 
tage Grove avenue to the south line of Fifty-ninth street ; thence east 
along the south line of Fifty-ninth street to the east line of Hyde 
Park avenue; thence north on Hyde Park avenue to Fifty-sixth 
street; thence east along the south line of Fifty-sixth street to Lake 
Michigan; thence southerly aldng the shore of the lake to a point 

due east of the centre of section twenty-four (24), in township 
103s thirty-eight (388) north, range fourteen (14) east; thence west 
through the centre of said ‘section twenty-four (24) to Hyde 
Park avenue; thence north on the east line of Hyde Park avenue to 
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the north line of:Sixtieth street, so called; thence west on the north 
line of Sixtieth street, so called, to Kankakee avenue; thence north 
on the east line of Kankakee avenue to Fifty-first street; thence east 
to the place of beginning. : 

Also a piece of land commencing on the southeast corner of Kan- 
kakee avenue and Fifty-fifth street; running thence west a strip two 
hundred (200) feet wide, adjoining the north line of Fifty-fifth street, 
along said Fifty-fifth street to the line between range- thirteen (13) 
and fourteen (14) east; thence northeast of and adjoining said linea 
strip two hundred (200) feet wide to the Illinois and Michigan canal. 

Also a parcel of land beginning at the southwest corner of Doug- 
lass place and Kankakee avenue, running thence south a strip of 
land one hundred and thirty-two (182) feet wide along the west side 
of said Kankakee avenue to a point one hundred and fifty (150) feet 
south of the south line of Fifty-first street. 

Also a strip of land commencing at the intersection of -Cottage 
Grove avenue and Fifty-first street, running thence east one hun- 

dred (100) feet in width on each side of the centre line of 


104 ~~ ‘Fifty-first street to a point one hundred (100) feet east of the 


centre line of Drexel avenue. 

Also a strip of land extending north from the intersection of 
Fifty-first street with Drexel avenue one hundred (100) feet in width 
on each side of the centre line of said avenue to the north line of 
Forty-third street; thence northerly a strip of land two hundred 
(200) feet wide, until it meets or intersects with Elm street, in 
Cleaverville; thence northerly along said Elm street two hundred 


‘feet in width west to the east line of said street to its intersection 


with Oakwood avenue, which said lands, when acquired by your 
orator, as provided by said act, were to be held, managed, and con- 
trolled as a public park for the recreation, health, and benefit of the 
public, and free to all persons forever, subject to such necessary 
rules and regulations as should be adopted for the well ordering and 
government of the same. 

-~ And _ your orator shows that under the provisions of said act and 
subsequent acts amendatory thereof the territory above described 
as selected and set apart for park purposes have been enlarged, and 
that vour orator did in ‘apt time and as required by said act creat- 
ing your orator select the lands above described for the purposes 

required and declared by said act. 


105 Inserted by leave of court June 12th, 1882: 


And your orator further shows unto your honors that in the year 
1872 Mary C. Dobbins purchased of one William P. Kerr all the 
right, title, and interest of said Kerr in and to the undivided one- 
fourth (4) of the south half (3) of fractional section thirteen (13), 
township thirty-eight (88) north, range fourteen (14) east, in the 
county of Cook and State of [linois, for the sum of $80,000, $30,000 
in eash and the balance in two notes of Thomas 8S. Dobbins for 
$25,000 each, payable in one vear and two vears from the first of 
June, A. D. 1572, with interest thereon at 8% per annum; that said 
Kerr conveyed said undivided one-fourth for said Mary C. Dobbins 
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to one Daniel P. Rhodes, who executed a trust deed to Daniel Jones, 
as trustee, John B. Drake, suecessor in trust, to secure the two notes 
of Thomas 8S. Dobbins, above mentioned, and thereupon and on or 
about November 26th, A. D. 1872, said Rhodes conveyed said real 
estate to said Mary C. Dobbins, the conveyance to her containing an 
assumption on her part of the payment of said notes of Thomas S. ° 
Dobbins. 
106 That in May, 1879, the National Bank of Illinois advanced 
sixty thousand dollars, which was paid to said W. P. Kerr 
upon the assurance that such advance was for the benetit of the South 
Park Commissioners, and would be paid by that corporation, and said 
bank received the nose. of Thomas 8S. Dobbins before referred to, and 
also two notes, one of W. K. Nixon for $30,325, and one of Llewellyn 
$30,225, but the advance was not made on the credit of 
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Curry for: 


these notes. 
That in November, 1879, the bank made an advance of $21,000 


“on the assurance that such advance was for the benefit of the South 
Park Commissioners and would be paid by that corporation, and 
said bank received the note of John I. Bennett for $21,000, but did 
not make the advance on the eredit thereof. 

That the 822,000 was paid to Mrs. Mary C.-Dobbins, and she and 
her husband, Thomas S. Dobbins, executed and delivered to one 
Frederick A. Ingalls.a deed of said undivided one-fourth. ” 

And your orator represents unto your honors that, to wit, Novem- 
ber 21st, 1879, at its regular meeting held on that dav, your orator 

adopted the following resolution, to wit : 

“Resolved, That the president of this board ts hereby author- 

ized to make such settlement and adjustment of the litigation ° 

107 regarding the south half of fractional see. 13, 38, 14, and 

such purchase of the title thereto as in his judgment may ‘be 

advisable,and for that purpose to draw from the treasurer of this eom- 
mission a sum not exceeding the sum of ninety thousand dollars before 

reporting the same to this board, and that the auditor is hereby in- - 
structed to sign the necessary warrant for said sum of money, or so 


much thereof as called for.” 
Struck out by leave of court June 12th, 1882: | 
(That in pursudnce thereof, to wit, November 29, 1879, and Febru- 
ary 26, 1880, respectively, two warr ants for the said aggregate sum 
of $9().000. duly executed and signed by said auditor, were delivered 
to James Morgan, the then president of said Seuth Park Commis- 
sioners, and the money was duly paid over to said Morgan thereon.) 


Inserted by leave of court June 12th, 1882: 


“That said resolution was adopted for the purpose of acquiring 
all the right, title, and interest of Mary C. Dobbins and her husband, 
Thomas 8. Dobbins, in and to the said undivided one-fourth of said’ 
south half of fractional sec. 18, and in pursuance thereof a warrant 

for $82,800 was duly issued by your orator on the 24th day 
108 of November, A. D. 1879, and was delivered and the money 
| paid to the National Bank of Illinois, which thereupon de- 
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livered to James Morgan, then president of the Board of South Park 
Commissioners, the said notes of Thomas S. Dobbins for $25,000 
each, the note of Curry for $30,225, and. the note of Nixon for 
$30, 325, the note of J. I. Bennett for $21,000, and a paper. signed by 
F. A. Ingalls declaring that. he held title of Mrs. Dobbins and 
husband to secure the said note of said Bennett. 

“That on the 25th day of February, A. D. 1880, conveyances were 
made by R. E: Jenkins, assignee in bankruptcy of Dobbins, to F. I. 
Bennett, and from: Bennett, to F. A. Ingals, and from Jenkins, 
receiver of Dobbins, to Ingalls, which were executed and delivered 
to Ingals on or about the 26th day of February, A. D. 1880, on 
which day your orator’s warrant for $7,200 (making together $90,000 
in all) was delivered to W. P. Kerr, and the money named therein 
paid to him,-and said Curry executed a note for $7,200, which was 
handed to said Morgan, then president of your orator; and said 
Ingals made a further declaration that he held such title as was 

derived under the. deeds of Jenkins to secure the notes of 

109 Bennett and:Curry, which was also delivered to said Morgan.” 

That, to wit, March 2d, 1880, the term of office of said James 

Morgan, as member of said Beard of South Park Commissioners, 
and as the Aegis of the same, expired. 

That on, to wit, March 15th, 1880, the said James Morgan handed 
over to the Secretary of said South Park Com missioners, and took 
his receipt therefor, the following described documents, to wit: 

Ist. A trust deed, dated November 26th, 1872, from Daniel P. 
Rhodes to Daniel Jones, conveying thereby the undivided quarter 
(4) of the south half (3) of fractional section 13, town. 38 north, range 
14 east, of the 3rd P. M., except the north one- -third of lot 3, and lots 
9, 10, 11, and 15 and 16 in Phillips’ subdivision of the west part of 
said half section, to secure the payment of two vromissory notes of 
even date therewith made by Thomas S. Dobbins, payable to his 
own order, each for the principal sum of $25,000, bearing interest at 


8% per annum,and due in two years from June Ist, 1872, a copy of 


which said trust deed, with the endorsements thereon, 1s 
110 hereto annexed, marked “ Exhibit A” and made a part of 
this bill of complaint. 
2d. A note of Thomas 8S. Dobbins, dated November 26th, 1872, 
for the principal sum of $25,000, due June Ist, 1874, payable to his 
own order, and endorsed by said Thomas 8. Dobbins and John C. 
Dunlevy, to which said note was attached a certain Judgment note 
of Wilson Kk. Nixon, dated May Loy 1879, payable sixty days after 
date, in the prine ipal sum of $30,325, to the National Bank of Illinois. 
A copy of which said notes, with the endorsements thereon, re- 
spectively, is hereto attached, marked “Exhibit B” and made a part 
of this bill of complaint. 
3d. A note of Thomas S. Dobbins, dated November 26th, 1872, 
for the principal sum of $25,000, due’ June Ist, 1574, pays able tu his 
own order, and endorsed by said Thomas 8 Dobbins and John C. 
Dunlevy, to which note was attached a judgment note of Llewellyn 
Curry, dated May 15th, 1879, payable sixty days after date, in the 
principal sum of $3 30,225, to the National Bank of Illinois. 
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| Copies of which said notes, together with the endorsements 

111 thereon, respectively, are hereto attached, marked “ Exhibit 
C” and make a part of this bill of complaint. . 

4th. A note of Llewellyn Curry, dated February 26th, 1880, pay-_ 
able to his own order on demand, in the sum of $7,200, and endorsed 
by him in blank. 

A copy whereof, with the domvniat thereon, is hereto attached, 
marked “ Exhibit D” and made a part of this bill of complaint. 

5th. A judgment note of John I. Bennett, dated November 14th, 
1879, payable to the National Bank of Illinois on demand, in the 
principal sum of $21,000, bearing interest after demand at 8% per 
annum. , 3 

A copy whereof, with the endorsements thereon, is hereto at- 
tached, marked “ Exhibit E” and made a part hereot.. : 

6th. A paper signed by Fred. A. Ingalls, declaring that he holds 
the title by quit- ~claim deed, dated November 12th, 1879, from Mary 
G. Dobbins and Thomas 8. Dobbins, to the south half (3) of frac- 
‘tional section 15, township 38 north, range 14 east, of the 5rd P. M., 

in trust to secure the payment to the National Bank of Ilhi- 
112. ~—snois of a note of John I. Bennett to said bank for $21,000, due 
on demand. 

On the. reverse side of which ini paper is another statement, 
signed by said Fred. A. Ingalls, declaring that he holds the title 
derived through certain deeds from Robert E. Jenkins, receiver and 
assignee of the estate of Thomas 8S. Dobbins, to Frank J. Bennett, 
and from Frank I. Bennett, all covering the interest of said Dobbins 
in the south half (2) of fractional section 13, 38, 14, first, to secure: 
the payment of the within-named sum of $21,000, and, second, to 
secure the holder thereof the payment of or “aaa by a note 
of Llewellyn Curry, dated February 26th, 1880. | 

A copy of which said paper is hereto ‘attached, ‘mi arked Exhibit 7 
“FF” and made a part of this bill of complaint. 

‘That on or about the 15th day of April, 18580, the secretary of said 
Board of South Park Commissioners, under instructions from sdid 
board, directed and setit a letter to said James Morgan, asking 
whether the securities and deeds referred to are held for the benefit 

of the park authorities and are paid for by the park funds ; 
113. why, if so held and paid for, does the title not run to the 

par ‘k commissioners instead of to trustees? What do the notes 
of Nixon, Curry, and Bennett represent, and have the park author- 
ities recourse against them on their notes in the event the title so . 
held in trust does not ‘satisfy the park advances? 

Why do the deeds from Jenkins run to Bennett? Did he pur- 
chase for himself or for the park authorities? How were the Jenkins 
deeds procured, and what was paid for them, and for the quit-claim 
deed from Mary C. Dobbins and Thomas 8. Dobbins?) W hy were 
deeds procured from Mary C. Dobbins, and, also from her husband’s 
assignee and receiver, or was the deed from Mary C. Dobbins simply 
for her dower? 

In what order of time were the purchases and instruments made, 
to wit, the deeds from Jenkins, from Mary C. and Thomas S. Dob- 
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bins, and the purchase of the Curry and Nixon notes secured by the 


Dobbins trust deed and notes as collaterals? Do these deeds and © 


securities convey or secure a good. title to the undivided } of the S. 
4 of fractional section 13, 38, 14, except the north 4 of lot 3 and lots 

9, 10, 11, 15, and 16, in Phillips’ subdivision of the west part 
114 of said half section, the property described in the trust deed, 

and is that all the property secured or conveyed? What was 
its value when taken possession of by the park authorities? What 
is now necessary to be done in order to perfect the title in the South 
Park Commissioners? 

And your orator further. represents unto your honors that its said 
secretary never received any answer from said Morgan to said com- 
munication, nor has your orator nor any of its officers, nor any one 
for it, ever received any communication, statement, or report from 
sald Morgan of his actions and doings in the premises, either as to 
the disposition which he made of said sum of $90,000, or of the 
nature, extent, effect, or value of any conveyances, deed, or securi- 
ties received by him in pursuance of the resolution of your orator 
above set forth, although the said communication from your orator 
was duly received by said Morgan, nor has the said Fred. A. Ingalls, 
although requested so to do, explained or stated to your orator, as to 
any one for it, the nature of his said trust, or the relation to whom 

or for whom in which he stands therein, nor anything per- 
115 taining thereto, but neglects and refuses to state the same to 

your orator; and vour orator, finding nothing in said decla- 
ration of trust by said Ingalls indicating that the same were for the 
benefit or behalf of your orator, by its regularly-appointed attorney 
directed to said Ingalls the following communication, to wit: 


| “CuicaGo, June 30, 1880. 
“ Fred. A. Ingalls, Esq. 

“ Dear Str: I have been requested by a resolution of the Board 
of South Park Commissioners to take such steps as in my Judgment 
may seem advisable to perfect in the South Park Commissioners the 
title to that portion of the Phillips’ tract known as the Dobbins’ in- 
terest. 

“The land is situated in the east of the south parks, and you are, 
I understand, the custodian of certain deeds from Mary C. and 
Thomas 8S. Dobbins and Robert E. Jenkins, as receiver and assignee 
of Thomas 8. Dobbins, conveying to you the S. 3 of fr’e. sec. 13, 38, 
14, in trust for certain purposes. 

“ It does not appear upon the face of the declaration in trust signed 

by vou, and-in possession of the South Park Commissioners, 
116‘ that the title is held by you for the benefit of that corpora- 
tion, though such I understand to be the fact. 

“Will vou please furnish me with copies of the deeds referred to, 
and with the facts connected with the transaction, as far as you know 
of your own knowledge, and whether you are now willing and in 
position to convey said property to the South Park Commissioners? 


.“ Respectfully, | 
“JOS. F. BONFIELD.” 
6—124 
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And your orator represents that no answer lanes er Was ever re- 
ceived by said Bonfield nor your orator, nor any one for it, to said 


communication. 

Struck out by leave of court June 12, 18582: 

And your orator, having caused such information in the premises 
as could be obtained to be collected, submits to this honorable court, 
on infermation and belief, and charges the fact to be that the said 
sum of $90,000 paid over by your orator to said James Morgan was 
invested by said Morgan, not only in purehasing said trust deed and 

notes secured thereby, bearing date November 26th, 1872, but 
117 ~— also whatever interest the said Thomas 8. Dobbins or any of 

his assignee- }:ad in and to said south $ of fractional sec- 
tion 13, 38, 14, except the north 4 of lot 8 and lots 9, 10, 11, 15, and 
16 in Phillips’ ‘subdivision of the west part of said half section, prior 
to the execution of the trust a from Daniel P. Rhodes to Daniel 
Jones, dated November 26th, 1872, as aforesaid, or which said Dob- 
bins or his said assign- acquired subsequent thereto, and that the 
deeds, conveyances, and securities so. purchased or acquired are the 
property of, or are held in trust for, your orator by the person or 
persons named as grantee or grantees or payee in said deeds, con- 
veyances, and securities, and e: ach of them, but that the exact nature, 
extent, and effect of the same is not known to your orator. 

Inserted by leave of court June 12th,.1882: 

“And your orator charges that. the said sum of ninety thousand 
dollars was so paid out by your orator, as aforesaid, in the acquisi- 
tion of, and your orator thereby did acquire, all the right, title, and 

interest of Mary C. Dobbins and Thomas 8. Dobbins, ber hus- 
118 — band, in and to the Said-‘undivided one-fourth of the south one- 

half of said fractional section thirteen, as well as the encum- 
brance thereon and the two notes of Thomas S. Dobbins secured 
thereby, and that said encumbrance should be decreed satisfied, and . 
said James R. Doolittle, who holds, under direction of court, by con- 
veyance from said Ingalls (as hereinbefore stated by way of supple- 
ment), should be dee reed to convey to your orator, whereupon the 
notes of Curry, Nixon, Bennett, and Dobbins should be cancelled.” 

And your orator further represents that it is informed, and charges 
the fact to be, that, the said John I. Bennett and the said Llewellyn 
Curry and W ilson H. Nixon, and each of them, deny any. and all 
liability whatsoever in, through, or under the notes or securities by 
them respectively signed, as aforesaid. 

And your orator further shows unto ry honors that the said 
south half of said fractional! section 138, T. 3 ,R, 14 E., lies wholly 
within the territory hereinbefore described A bounded, as selected 
by your orator under and by virtue of said act of the Legislature of 

the State of Illinois, for the purposes in s said act set forth. 
119 And your orator further shows unto vour jonors that John 
C. Dunlevy, Mary C. Dobbins, Thomas S. Dobbins, William 
P. Kerr, John I. Bennett, Llewellyn Curry, Wilson K. Nixon, Frank 
I. Bennett, The } National Bank of Illinois, and Robert E. Jenkins, 
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assignee and -receiver of the estate of Thomas S. Dobbins, Charles B. 
Phillips, and Elizabeth Ann Phillips, have, or claim to have, some 
right or interest in the above-described premises, the nature and 
extent of which is unknown to your orator, “ except as hereinbefore 
set forth.” 


Inserted by leave of court, June 12th, 1862: 


Now, therefore, your orator, being without remedy in the premises 
except in a court of equity, prays your honors that the said James 
Morgan, Fred. A. Ingalls, John C. Dunlevy, Mary C. Dobbins, 
Thomas S. Dobbins, William P. Kerr, John !. Bennett, Llewellyn 
Curry, Wilson K. Nixon, Frank I. Bennett, The National Bank of 
Illinois, Robert E. Jenkins, assignee and receiver of the estate of 
Thomas 8. Dobbins, Charles B. Phillips, and Elizabeth Ann Phil- 

lips be made parties defendant to this bill of complaint, and 
120 that they make full, true, perfect, and complete answer hereto, 

respectively, but. not under oath (their answers under oath 
being hereby expressly waived), and that they, and each of them, 
bring into this hono able court whatever papers, instruments, or 
documents — in their possessien or control, or in the possession or 
control of either of them, touching or relating to the matters herein 
set forth, and that they respectively disclose to your honors and your 
orator all their dvings in the premises, and any information relative 
to the title to the said south half of fractional section 13, 38, 14 per- 
tinent to your orator’s interest therein; and that the said James 
Morgan and Fred. A. Ingails may especially answer and set forth— 

- First. Whether the securities and deeds above referred to are held 
for the benefit of the park authorities and are paid for by park 
funds. 

Second. Why, if so held and paid for, does the title not run to the 
park commissioners Instead of to trustees. 

Third. What do the notes of Nixon, Curry, and Bennett 

121 _— represent, and have the park authorities recourse against them 

or their notes in the event the title so held in trust does not 
satisfy the park advances. 

Fourth. Why do the deeds from Jenkins run to Bennett? Did 
he purchase for himself or for the park ‘authorities ? 

Fifth. How were the Jenkins deeds procured, and what was paid 
for them and for the quit-claim deed from Mary C. Dobbins and 
Thomas 8. Dobbins ? 

Sixth. Why were deeds procured from Mary C. Dobbins and also 
from her husband, assignee and receiver, or was the deed from Mary 
C. Dobbins simply for her dower? 

Seventh. In what order of time were the purchases and instru- 
ments made, to wit: the deeds from Jenkins, from Mary C. and 
Thomas 8. Dobbins, and the purchase of the Curry and Nixon notes, 
secured by the Dobbins trust deed and notes as collateral ? 

Eighth. Do these deeds and securities convey or secure a 
122 — title to the undivided } of the S. 3 of fre. sec. 13, T. 38 
, R. 14 E., except the N. 4 of lot 3 and lots 9, 10, 11, 15 and 
16 in Philips subdivision of the west part of said 3 section, the 
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property described in the trust deed, and is that all the property 
secured or conveyed ? 

Ninth. What was paid for the property so secured or conveyed, 
and for the securities deposited by said Morgan with the secretary 
of your orator, as aforesaid ; what further r, if any, steps have been 
taken, is now necessary to be done than those indicated by the docu- 
ment heretofore described to you, or either of you, to perfect the title 
in the South Park Commissioners. 


Struck out by leave of court, June 12, 1882: 


And that if, upon a final hearing hereof, your honors shall find, 
as your orator claims and alleges, that vour orator is. beneficially, 
though not nominal, entitled to any of the deeds, conveyanees, or 
securities mentioned herein or which mav be disclosed upon the 
trial hereof, your honors shall decree an absolute conveyance or 
conveyances of the same to your orator by the person, persons, or 

corporation now holding the same, and that your orator 
123. may have such other or further relief in the premises as the 

nature of this cause shall require as to your honors shall 
seem meet. 


Inserted by leave of court, June 12, 1882: 


“That the original defendant, William P. Kerr, departed this life 
on or about the 15th day of April, A. D. 1882, testate, and by his 
will devised and bequeathed all. his property, real, personal, and 
mixed, unto his wife, Susie M. Kerr, and his daughter, Rosa L. Kerr, 
and his.son, Joseph B. Kerr, as executors, to be by them. divided 
Into seven shares, and one equal seventh part thereof to be given to 
his, said Kerr’s, wife and,six children, share and share alike, with 
full power to dispose of his, said Kerr’s, real estate. 

“That by bill of review duly herein fi iled on the 12th day, of ens | 
A. D. 1882, this cause was duly revived as to said Susie M. Kerr, 
Rosa L. Kerr, and Joseph B. Kerr, and they made parties defe ndant. 
hereto, and said cause is revised as to them; and your orator hereby 

makes them such parties and avers as in and by its said bill 
124 and the amendments thereto it has already averred and doth 


aver, 
a Peet orator further shows that on the 29th day of May, A. D. 
1882, by direction of this court, and upon his own offer to do so, in 


es answer as amended contained, said Frederick A. Ingalls has 
conveyed the real estate in said bill mentioned to one James R. 
Doolittle, who resides in and is a citizen of the State of Wi isconsin ; 
and your orator makes said James R. Doolittle party defe adele 
hereto, and charges that he holds property in trust for your orator.” 


Inserted ‘by leave of court June 12th; 1882: 


“And that upon the final hearing hereof your orator may be de- 
creed to be entitled to the conveyance of all the right, title, and in- 
terest conveved by W. P. Kerr to Daniel P. Rhodes by deed dated 


November 26th, 1872 ,In-and to the undivided one-fourth of the 
south half of said fractional section thirteen, 18, 38, 14 east, and that 
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said James R- Doolittle convey the same to your orator, and that 
thereupon the said notes of Bennett, Nixon, Curry, and Dobbins be 
cancelled; and that your orator may have such other or further re- 
lief in the premises as the nature of this cause shall require, or as 

shall be agreeable to equitv and good conscience.” 
125 May it please your honors to grant unto your orater the 

people’s writ of summons, directed to the sheriff of Cook 
county, commanding him to summon the said James Morgan, Fred 
A. Ingalls, John C. Dunlevy, Mary C. Dobbins, Thomas 8. Dobbins, 
William P. Kerr, John I. Bennett, Llewellyn Curry, Wilson K. 
Nixon, Frank I. Bennett, The National Bank of Illinois, Robert E. 
Jenkins, assignee & receiver of the estate of Thomas 8S. Dobbins, 
Charles B. Phillips, and Elizabeth Ann Phillips to be and appear 
before this honorable court on a certain day therein named, and 
then and there full, true, perfect, and complete answer make to this 
vour orator’s bill of conrplaint, and to stand to and abide by what- 
ever orders or decrees that may be made herein, and yours orator will 
ever pray, ete. 

[CORPORATION SEAL. ] SOUTH PARK COMMISSIONERS, 
: By J. R. WALSH, President. 
JOS. F. BONFIELD, Sol. 
H. W. HARMON, 
Secretary Bd. South Purk Commissioners. 


For the exhibits see original bill. 


-(Endorsed): Filed June 30th, 1832. W. H. Bradley, clerk. 


126 Afterwards, to wit, on the seventh day of July, in the July 

term of said court, A.D. 1882, in the record of the proceed- 
ings thereof in said entitled cause, before Hon. Henry W. Blodgett, 
district judge, is the following entry, to wit: 


THE SoutH PARK COMMISSIONERS 
vs. _ >In Chancery. 
JAMES MorGan, FREDERICK A. INGALLS, e¢ al. 


And now this day come the parties, by their respective counsel, 
and on motion of Susie M. Kerr, Rosa L. Kerr, and Joseph B. Kerr, 
executors, &c., the time to answer specified in the order herein en- 
tered on the twelfth day of June last is hereby extended to the sev- 
enteenth day of July instant. 


Afterwards, to wit, on the seventeenth day of July, A. D. 1882, 
came Susie M. Kerr and others, by their solicitors, and filed in said 
clerk’s office their answer to the amended bill in said entitled cause, 
which said answer is in the words and figures following, to wit: 
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127 Answer of Susie M. Kerr et al. 


UNITED STATES OF AMERICA, ? 
Northern District of [inois, ‘Yogs 


United States Circuit Court, Northern District of Dlinois. In Chan 
cery.  — 


SoutH PARK COMMISSIONERS 
US. 
Susie M. Kerr, Rosa L. Kerr, and Josepn B. Kerr, Executors, 
ete, Lmpleaded with James MorGay et al. 


Joint answer of Susie M. Kerr, Rosa .L. Kerr, and Joseph B. Kerr 

> . . ° e Yr ? 

executors of the last will and testament of William P. Kerr, de- 
ceased, defendants to the bill of complainant as amended. 


These defendants, saving to themselves all right of exception to 
the manifold inaccuracies and uncertainties in said amended bill of 
complaint, for answer thereunto, or to so much thereof as those de- 
fendants are ady iséd is material for them to make answer unto, an- 
swering, say 3 
These defendants admit that complainant isa corporation, 

128° and as such authorized and required by the laws of the State 
of Mlinois to acquire the land as described in said bill fora 
public park as alleged. 

These defendants admit that Mary C. Dobbins purchased of said 
William P. Kerr in 1872 all the right. title, and interest of said Kerr 
in and to the undivided one-fourth of the south half of fractional sec-. 
tional 18, township 38 north, range 14 east, of third principal merid- 
lan, in the county of Cook, State of [llinois. and that the convey- 
ance therefor was made.to Daniel P. Rhodes, and that said Rhodes 
executed a trust deed thereon to Daniel Jones as trustee (John B. 
Drake, successor in trust), dated November 26th, 1872, to ‘secure the 
two notes of Thomas 8. Dobbins for the sum of twenty-five thou- 
sand dollars each, and interest, copies of which said trust deed and 
notes are attached to the original bill, marked Exhibit- “A ” and 
“B” «CO to which defendants refer for creater certainty. 

That afterwards said I thodes, by quit- -claim deed, conveyed his in- 
terest In said) premises to Mary C. Dobbins, said conveyance con- 
taining an assumption on cher part of the payment of said notes of 
Thomas S. Dobbms. = 

These defendants deny that the consideration for said conveyance 
from said Kerr to said Rhodes was eighty thousand dollars, as 

alleged in said bill, but charges the truth to be that the con- 
129 — sideration therefor was, in addition. to the sum of money paid 

and received, to wit, $80,000, a further agreement on the part 
of the purchaser to furnish certain valuable assistance in the way of 
additional counsel in and about certain litigation then pending be- 
tween said Kerr and the South Park Commissioners, and which 
assistance said Kerr estimated to be the more valuable consideration 
for the making and delivering by him, said Kerr, of the conveyance 
to said Rhodes as aforesaid. 


a THE SOUTH PARK COMMISSIONERS, ON a 
} That in May, 1879, the National Bank of Illinois loaned said 
Villiam P. Kerr, on the note of W. K. Nixon for $30,325 and note 
f Llewellyn Curry for the sum of $30,225, with the said two notes 
‘of Thomas S. Dobbins as collateral thereto, the sum of $59,900, the 
ysaid notes of Nixon and Curry containing power of attorney author- 


an- 
f izing the sale of said collaterals for default in payment in the usual 
form, copies of which said notes of said Nixon ‘and Curry are at- 
- tached to the original bill, marked Exhibits “B” and “ C,” to which ~ 
} reference is made for greater certainty ; but whatever agreements or 
T'S, I promises or representations were made to said bank by any of the 
- | South Park Commissioners, if any were made, were made without 
i | the consent, knowledge, or authority of said William P. Kerr or of 
c these defendants. a | 
| 130 That in November, 1879, the said bank loaned to John I. 
Bennett the sum of $21,000 on the note of said Bennett, with 
to | the declaration of Fred. A. Ingalls as security, copies of which said 
of j note and declaration of trust are attached to the original bill as 
le- | {xhibits “FE” and “ F,” to which reference is made for greater cer- 
n- Gi tainty, but what representations or assurances were made to said 
: bank as to the complainant, if any, were made without the knowl- 
n, edge, consent, or authority of said William P. Kerr or of these de- 
te fendants. 
é | These defendants admit that Mary C. Debbins and her husband 
conveyed to Fred. A. Ingallsall their interest in the south fractional 
d half of section thirteen, township thirty-eight north, range fourteen 


r ast, of the third principal meridian, in Cook county, Illinois, by 
ut deed dated November 12, 1879, which deed was delivered to said 
- -. Ingalls on November 14; 15879. 3 
ee: These defendants admit that said complainant, on November 21st, a 


tion, complainant issued a warrant for $82,800, on the 24th . 

day of November, 1879, payable to the National Bank of Illinois, 4 
| and delivered the same to said bank, and that said bank thereupon 3 
| delivered to the president of said complainants, Board of Commis- 
sioners, the said notes of Nixon and Curry, together with the said 
| two notes of Thomas S. Dobbins (with the : said trust deed securing 
the same), collateral to said Nixon and Curry notes, and also the 
said note of John I. Bennett for $21,000, and the paper signed by 
said Ingalls declaring that he held title derived from Mrs. Dobbins 
and her husband to secure said note of said Bennett. 

These defendants admit that on February 25, 1880, the convey- 
ances from R. E. Jenkins, assignee in bankruptcy of Dobbins, to 
Frank I. Bennett, and of said F. I. Bennett to F. A. Ingalls, and of 
said Jenkins, receiver of Dobbins, to said Ingalls in February, 1880, 
as alleged, and admit the delivery of complainant’s warrant to said 
W. P. Kerr, on said February 26, 1880, for the sum of $7,200, and 


S 1879, passed the resolution set forth in said bill, but deny that said 2 
. : resolution was adopted for the purpose of acquiring all the right, - i 
2 | title, and interest of Mary C. Dobbins and her husband, Thomas S. = 
' : Dobbins, in and to the undivided one-fourth of said south half of a 
| fractional section 13, as in said amended bill alleged. 7 

131 These defendants admit that, in paneaats of said resolu- q 
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that for said $7,200 the note of said Curry for $7,200 was de- 

livered to the preside nt of said Board of South- Park Commissioners, 

with a further declaration of said Ingalls that he held such title as was 

derived from the Jenkins deeds to secure said John I. Bennett note 
for $21,000, and said Curry note for’$7,200; copy of which 

132 said $7,200 — is attached to the original bill marked Exhibit 
“DP,” to which reference is made for greater certainty. 

These de fendants admit the delivery of all the said Nixon, Curry, 
Dobbins, and Bennett notes, the Rhodes trust deed and declaration 
of Ingalls to the secretary of said complainant. 

T hese defendants have no knowledge of any of the cor respondence 
between the said complainan: or its solicitor and James Morgan, or 


between said complainant or its solicitor and said Ingalls, allese dain.’ 


sald bill, and leave said complainant to make proof thereof as it 
may be advised it is material or necessary. | 
These defendants, further answering, deny that the said sum of 
ninety thousand dollars so paid out by complainants was paid out 
in the acquisition of, and that complains unts did thereby acquire all 
the right, title, and interest of, Mary C. Dobbins and Thomas 8. Dob- 
bins, her husband, in and tothe: said undivided one-fourth of the south 
one-half of said fractronal section thirteen, as well as the encumbrance 
thereon, and the two notes of Thomas 8. Dobbins secured thereby, 
or that said James R. Doolittle should be decreed to convey to com- 


plainants as in said amended bill of complaint is charged, but these. 


defendants admit that the said notes of Curry, Nixon, and 
Bennett should be cancelled and surrendered, and aver that 
133 the said sum of ninety thousand dollars should stand only 
as a credit to said complainants for so much money paid to 


these defendants on account of the large sum of money found to be - 
due and pavable to these defendants by said complainant In ac-: 


cordance with the terms of the decree of the United States circuit 
court heretofore entered by Mr. Justice Harlow,- as hereinafter 
recited. | 

These defendants, further answering, admit that the said south 
half of said fractional section thirteen, township thirty-eight north, 
range fourteen east, of the 3rd P. M., hes wholly within the territory 
in said bill deseribed, as selected by complainant asin said amended 
bill of complaint is alleged ; and these defendants further aver that 
said complainant has been in the actual, exclusive possession .and 
enjoyment of all of said south fractional half of said section thirteen 
since the 27th day of August, 1870, and still continues in such pos- 
session. 

These defendants, further answering, admit that the said William 
P. Kerr departed this life on or about the 15th day of April, 1882, 
testate, bequeathing his property to these defendants as executors, 
to be by them divided as in said amended bill of complaint is al- 
leged. 3 

These defendants, further answering, admit the substitution of 

James R. Doolittle as trustee in the place of and stead of Fred. 
134 A. Ingalls, as in said amended bill of complaint alleged, but 
‘deny that said Doolittle holds said property in trust for com- 


a 


ee ant lee eaten oll 


" 9 a le tee ~. 


Re li at ACR, Ae a iat. lt 


i 


Sr AS SR ¥ 5 Sei, ae i 
COIS Res eee ast ace At ae Ro. © pra Toy oe ar Sa Pier 
a iC te a la Si aa 


lainant as in said amended bill alleged, but aver that said Doolittle 
holds said property in trust for these defendants. 

These defendants, further answering, aver that on or about the 
Sth day of October, A. D. 1878, in the circuit court of the United 
States for the northern district of Illinois, in a certain cause then 
and there pending, wherein William P. Kerr was complainant and 
the South Park Commissioners and others were defendants, on the 
chancery side of said court, before his honor Justice Harlan, a decree 
was entered touching the lands in controversy in this suitand other 
lands in the words and figures following, to wit: 


This cause coming on to be heard upon the consvlidated bill, 
answers, and replications, and the proofs, and having been argued 
by counsel, and this court being sufficiently advised in the premises, 
it is ordered, adjudged, and decreed that the defendant, The South 
Park Commissioners, pay to the complainant, William P. Kerr, and 
his assignees the value of ‘the premises on the 27th day of August, 
A. D. 1870, known ‘and deseribed as the south fractional half of sec- 
tion thirteen, in township thirty-eight north, of range fourteen east, 
of the third principal meridian, except lots 9, 10 and 15, in Chas. 

B. Phillips’ subdivision of 26 acres off the west side of 
135 the S. W. } of said section thirteen, according to plat of same 

recorded in the recorder’s office of. Cook county, in book 98 
of maps, p. 9, and the east half of said southwest quarter of said 
section thirteen, together with interest thereon from the twenty- 
seventh day of August, A. D., 1870, at the rate of six per cent. per 
annum, upon the conveyance of said premises by the complainant, 
William P. Kerr, and his assignees claiming under him since the 
commencement of this suit by deed, which shall release to the South 
Park Commissioners all interest of the said complainant and his 
assignees. 

And it is further ordered that the value of said premises required 
to be paid be ascertained as follows: 


A jury shall be empannelled in this court, on the law side thereof, 
to hear the evidence submitted by both parties, and said jury shall 
determine by their verdict the value of the land hereinbefore de- 
scribed on the twenty-seventh day of August, A. D., 1870, the time 
when possession was taken by the South Park Commissioners, and 
the verdict shall be certified by the clerk to the chancery side of this 
court, and the amount so found shall be considered as the value of 
said premises on the day aforesaid, unless set aside or changed by 

the further order of this court. 
136 And it is further ordered that the complainant, William P. 

Kerr, make a deed and procure deeds to be made by all per- 
sons claiming under him since the commencement of this suit, con- 
veving to the South Park Commissioners the premises aforesaid, 
when they shall pay the amount found to be due, with interest from 
the twenty-seventh day of August, A. D., 1870, at the rate of six per 
centum. 

And the court denies any relief to the complainant as to the east 
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half of the southwest quarter of section thirteen aforesaid, and it is 
ordered that the bill of complaint be dismissed — as to that part of 
the premises. 

And it appearing to the court that the South Park Connalindioaees 
have commenced proceedings to condemn the undivided one-quarter 
of the west ha!f of the southeast quarter of section twenty-four, in 
township thirty-eight north, of range fourteen east, of the third prin- 
cipal meridian, another of the tracts described in the bill belonging 
to the complainant : 


It is ordered that all questions touching the same be reserved for 
the further order of the court. It is further ordered that the ques- 
tion of costs be ae for the further consideration and order of 
the court. 

That afterwards an sianiel was takea from said circuit court to the 
Supreme Court of, the United States in said cause, when such 
37. ~=proceedings were had that the decree of said circuit court 
was affirmed, and on the — day of March, 1882, the mandate 
of said supreme court was filed in the said-circuit court ordering 
said circuit court to proceed with the carrying out of said deerce; 
that by virtue of said decree now in full force and effect the com- 
plainants, in the original and amended bill of complaint filed in this’ 
cause, 1s justly indebted to the said defendants, as representatives:of 
said Kerr, for the value of all the land contained in the south frae- 
tional half of section 13 aforesaid, exeepting eighty acres, being the 
east half of the southwest quarter of said ‘section 13, and further ex- 
cepting certain tots specified in said decree, containing about three 
acres of land; that, including the land in controversy in this cause, 
said South Park Commissioners, complainants in this bill, are in- 
debted to said defendants for the value of at least 137 acres of land, 
with interest thereon from August 27th, 1870, all of said land being 
in said south fractional half of said section 13, and being of a value 
far in excess of the sum so alleged by complainants herein to have 
been advanced by said complainants to said defendant Kerr in his 
lifetime; that the said Kerr, in his lifetime, and the said defendants, 
as representatives of said Kerr since the decease of said Kerr, 
138 have been always ready and anxious to have the amount due 
from said South Park Commissioners to said Kerr, or to his 
representatives, determined in accordance with the decree of the said 
circuit court of the United States, but. hitherto said defendants have 
been unable to procure a trial, as provided by said decree, to ascer- 
tain the amount of compensation justly due from said complainants 
to said defendants. 

And said defendants aver the truth to be that, during the spring of 
1879 and after the entr y of the decree before Justice Harlan aforesaid, 
negotiations were pe nding between the president and two other 
members of the said South Park Commission and said Kerr in his 
lifetime, looking to a settlement of the entire litigation between said 
complainant and said Kerr; that an agreement of settlement was 
arrived at and reduced to writing (a copy of which is attached to 
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Movinn’s answer herein, marked Exhibit “A,” excepting the date 
thereof). 

That the said president and two members of said Board of Com- 
missioners, on or about May 14, 1879, represented to said Kerr that 
if he would sign said agreement and leave the same subject to the 

option of said Board of Commissioners to adopt and ratify the same, 
that. then the. National Bank of Illinois would loan to said 
139 Kerr about $60,000 on the security of the said Dobbins notes 


and Rhodes trust deed, which said sum said Kerr needed for 


uses and purposes of. his own in no manner connected with the pur- 
chase of any outstanding title or interest in said south half of sec- 
tion thirteen aforesaid, which said commissioners well ‘knew; and, 
further, that no negotiation for the purchase of Mary C. Dobbins’ 
title or interest in said premises had at that time been entered upon, 
nor was any such negotiation entered one until more than three 
months thereafter. * 

Said president,and two other commissioners further agreeing with 
said Kerr that in consideration of said Kerr so signing said agree- 
ment, and so procuring the said loan of said bank in the manner 
aforesaid, that the said complainant would take care of said loan and 
protect said securities, and that whatever sum of ‘money should be 
advanced by said complainant in so doing should stand as a part 
payment to said Kerr under the decree entered by Justice Harlan as 
aforesaid, with interest thereon at the rate of six per cent. perannum 
from the date of such advance. 

That said Kerr, relying upon these representations and promises, 
‘made the loan of the National Bank of Illinois on the Nixon and 

Curry notes, with the said Dobbins notes and Rhodes trust 
140 = deed as collateral thereto, as above set forth; and these de- 

fendants aver that said Kerr never, in any manner whatsoever, 
authorized said complainant. to take up said securities or any of 
them from said bank in any manner save only under the terms of 
sald agreements. 

And, further, that no part or portion of said $59,900 so loaned by 

said bank to s: aid Kerr was ever used in the purchase of any interest 
in or title to any portion of said premises, to wit, south half of said 
fractional section, therein. 

These defendants aver that thus matters stood until November 14th, 
1879, when said Kerr, in his lifetime, arranged with Mary C. Dob- 
bins for the purchase of her interest in aid south half of section 
thirteen, the consideration for which said purchase was the payment 
of $21,000, and in addition thereto an agreement on the part of said 
Kerr to satisfy and cancel a certain judgment in the said circuit 
court of the United States for the northern district of Illinois, en- 
tered therein on the — day of —, 187-, in favor of said Kerr against 
said Mary C. Dobbins for the sum of $—, no part of which said 
judgment had at the time of said purchase been satisfied. 

That in order to procure the funds to make said cash pay- 
141 ment the said loan by said bank on the note of said John I. 
Bennett for $21,000, with the declaration of trust of said Fred. 
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A. Ingalls as security, was effected, said Bennett acting at that time 
as the agent of said Kerr, and the conveyance aforesaid from said 
Mary C. Dobbins aud husband being made to said Ingalls for said 
Kerr, the title being placed in said F. A. Ingalls in order that he 
might make said declaration to secure the pay ment of said note to 
said bank. 

That said loan was so made without any knowledge on the part 
of said Kerr that any of the said South Park Commissioners here 
made any representations to said bank in regard thereto, and said 
Kerr had no knowledge of any such representations, if any were 
made, and never r authorized the making thereof. 

These defendants further aver that afterwards, on, to wit, the 21st 
day of November, 1879, the said Board of South Park Commission- 
ers, 1n regular session, had laid before it the said written agreement — 
so as aforesaid signed by said Kerr (a copy of which is attached to 
Morgan’s answer herein, marked Exhibit “A”), and that after the 
full reading thereof be fore said bo: ird,all the members thereof being 
then present, and after the discussion of the same, the further con- 
sideration thereof was postponed to a future meeting; and at said 

meeting, after the further consideration of said agreement had 
142. ~— been postponed, said board adopted the resolution set out in 

complainant’s bill; and thereafter, on, to wit, November 24th, 
1879, the said warrant of said complain: int for $82,800 was issued, 
payable to the said bank, and was delivered to said bank, and the 
sald notes of Nixon and Curry, with the said notes of T. 8. Dobbins 
and Rhodes’ trust deed as collateral thereto, were delivered to the 
president of said Board of Commissioners. 

That some two months subsequent to the purchase of said securi- | 
ties from the said bank by said complainant as aforesaid said Kerr 
had made arrangements for the purchase by him, said Kerr, of 
whatever interest in said premises one Robert. E. Jenkins had, as the 
assignee In bankruptcy of said Thomas 8. Dobbins and as the -re- 
ceiver of the estate of said Dobbins, when the president of said Board 
of Commissioners proposed to said Kerr that if he, said Kerr, would | 
‘ause the same to be conveyed to some person who should give a 
declaration that he held such title so derived to secure the pay ment 
of said. note of John TI. Bennett for $21,000 and to secure the 
payment of an accommodation note to be given to represent $7,200, 
that the complainants would advance to said Kerr said sum of 

$7,200, representing to said Kerr that said additional security 
143 was desired by said complainants; that thereupon said Kerr 

did so purchase said interest of said Jenkins, and caused the 
same to be conveyed to said Fred. A. Fy aa as above set forth, and 
that the said note of said Curry for $7,200 was given and the second 
declaration of said Ingalls made as above in carrving out said 
agreement, said Kerr receiving the said warrant of complainant for 
said sum of $7,200, it being agreed between said president and said 
Kerr that said sum of $7,200. should stand as a part payment on 
the amount due said Kerr from said complainants under the said 
decree entered as aforesaid.in this court by Justice Harlan, with in- 
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terest thereon at six per cent. per annum from the date of such ad- 
| vance: say: : : 

’ And these defendants deny all and all manner of unlawful com- 

| bination and confederacy wherewith they are by the said bill 

charged, without this, that — there is any other matter, cause, or thing 

in said complainant’s said amended bill of complaint contained ma- 

terial or necessary for these defendants to make answer unto, and 

not herein and hereby well and sufficiently answered, confessed, 

+ traversed, and avoided or denied is true, to the knowledge or belief 

, of these defendants; all which matters and things these defendants 

are ready to aver, maintain, and prove as this honorable 

144 = court shall direct, and humbly pray to be hence dismissed, 

with their reasonable costs and charges in this behalf most 


wrongfully sustained. 
; SUSIE M. KERR, © 
ROSA L. KERR, ann 
JOSEPH B. KERR, 
Exegcutors of the Last Will & Testament 
of Wm. P. Kerr, Dec’d, Defendants, 


By JOHN C. DUNLEVY, Solicitor. 
LEAMING & THOMPSON, of Counsel. : 
(Endorsed :) Filed July 17, 1882. Wm. H. Bradley, clerk. 


145 And afterwards, to wit, on the eighteenth day of July, in 
the July term of said court, A. D. 1882, in the record of the 

proceedings thereof in said entitled cause, before Hon. Thomas 

Drummond, circuit judge, is the following entry, to wit: 


THE South PARK COMMISSIONERS 
Us. In Chancery. 
JAMES MorGAN, I’. A. INGALLS, e¢ al. 


This cause coming on upon the application of Susie M. Kerr, Rosa 
L. Kerr, and Joseph B. Kerr, executors and devisees of W. P. Kerr, 
deceased, for leave to take additional testimony in said cause, it is 
ordered that leave be granted to said Susie M. Kerr, Rosa L. Kerr, 
: and Joseph B. Kerr, executors, &e., to take additional testimony 
herein between the date of the entry hereof and including the third 
_ dav of August next. 


145a Afterwards, to wit, on the 26th day of August, in the July 
term of said court, A. D. 1882, in the record of the proceed- 
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ings thereof in said entitled cause, before Hon. Thomas Drummond, 
circuit judge, is the following entry, to wit: 


THe Soutu Park COMMISSIONERS 
; Us, 
Susi—E M. Kerr, Rosa L. Kerr, and Josern B. >In Chancery. Bill. 
Kerr, Executors and Devisces of William ie 
Kerr, Deceased, and Others. 


And 


CHarves B. PHILLirs 
vs. Cross-bill: 
THe SoutrH Park ComMMISSIONERS et als. 


And 


JoHN |. BENNETT 
bs. Cross-bill. 
Ture Soutn PARK COMMISSIONERS @€ als. 


This cause having been heard prior to the death of William P. Kerr, 
one of the then defendants herein, and said William P. Kerr hav- 
ing departed this fe testate on or about the fifteenth day of April, 
A. D. 1882, and his will having been duly admitted to probate in’ 

the State of Ohio on or about May 5ist, A. D. 1882, and ‘said 
1455 eause having been duly revived as to Susie M. Kerr, Rosa L. 

Kerr, and Joseph B. Kerr, his executors and devisees under 
said will, and they having duly appeared: and answered herein, as 
well as the defépdant, James R. Doolittle, and thereupon this cause - 
coming on again to be heard upon the bill of complaint as amended 
and upon the demurrer of Elizabeth Ann Phillips and the answers 
of said Susie M. Kerr. Rosa L. Kerr, and Joseph B. Kerr and James 
R Doolittle, Frederick A. Ingalls, John I. Bennett, Frank I. Ben- — 
nett, Charles B. Phillips, and the replications thereto; and uyon the 
evidence taken and reported by the master herein and the docu- 
mentary evidence adduced upon the hearing and arguments being 
had, and the court being now fully advised in the premises, the court 
finds that in the vear of our Lord, 1872, said William P. Kerr 
sold to Mary C. Dobbins the undivided one-fourth part of the 
south half of fractional section thirteen (13), town. thirty-eight 
(58) north, of range fourteen (14) east, of third (8d) principal 
meridian, in Cook county, Illinois, save and except -the 

north? one-third of lot three (3), and excepting also lots 
l45e nine (9), ten (10), eleven (11), fifteen (15), and sixteen (16), in 

C.B. Phillip’s subdivision of the western, part of said half see- 
tion, for the sum of eighty thousand dollars, thirty thousand dollars 
paid in cash and-fifty thousand dollars in two notes of Thomas S. 
Dobbins for twenty-five thousand ($25,000.00) dollars each, due in 
one and two years, respectively, from June 1, 1872, with interest at 
eight per cent. per annum, payable semi-annually, and said Kerr 
conveved the same by deed dated October 12th, 1872, to Daniel P. 
Rhodes, of the city of Cleveland, in the State of Ohio, who gave a 


trust deed upon said property to secure said two notes of Thomas S: 
- Dobbins, part of the purchase price of said property to Daniel Jones, 
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trustee, and John B: Drake; successor in trust, dated November 
26th, 1872: and thereupon said Rhodes conveyed the same to 
said Mary C. Dobbins by deed dated November 26th, 1872, 
subject to said trust deed, the notes secured by which she as- 
sumed and covenanted to pay ; that subsequently said Dobbins’ 

notes came into the possession of the complainant, and in 
145d November, 1879, the title of said Mary C. Dobbins in and to 

said real estate was conveyed to F. A. Ingalls by deed of said 
Mary C. Dobbins and Thomas 8., her husband, dated November 
12th, 1879, and in February, 1880, all interest, if any, of Jenkins, 
receiver ke, and Jenkins, assignee in bankruptey of Thomas S. 
Dobbins, was conveyed to said Ingalls by deed, as follows: Deed of 
Robert FE. Jenkins, receiver, &c., to Ingalls, dated .February seven- 
teenth, 1880; deed of Jenkins, assignee, &c., to F. I. Bennett,: dated 
February twenty-fifth, 1880, and deed of F. I. Bennett to Ingalls, 
dated February. 25th, 1880, and that said Ingalls has, upon his offer 
to do so contained in his answer, as amended under direction of the 
court, conveyed to James R. Doolittle, and that under the facts and 
circumstances disclosed upon the pleadings and evidence herein the 
said Susie M. Kerr, Rosa L. Kerr, and Joseph B. Kerr, executors 
and devisees of said W. P. Kerr, deceased, are entitled upon pay- 
ment of the the sum of ninety ($90,000) thousand dollars to 
the complainant, with interest on the sum of eighty-two thou- 

sand ($82,000.00) cight — ($800.05) dollars, parcel of said 
145e ninety thousand ($90,000.00) dollars, from November twenty- 

ninth, 1879, and on the sum of seven thousand two hundred 


($7,200.00) dollars, the balance of said ninety thousand dollars 


($90,000.00), from February twenty-sixth, 1880, at six per cent. per 
annum, to have the title to the said undivided one-fourth of south 
one-half of fractional section thirteen (13), town. thirty-eight (38), 
range fourteen (14), vested in defendant, F. A. Ingalls, by the deeds 


‘of Mary C. Dobbins and her husband and Jenkins, receiver and 


assignee, ete., and now vested in James R. Doolittle, conveyed to 
them, said executors and devisees of said Kerr; and that 1f said 
payment is not made within the time herein fixed, then that the 
complainant, the South Park Commissioners, is entitled to have said 
land conveyed to it upon payment to said executors and devisees of 
the sum of three thousand four hundred and fifty-four dollars and 
seventeen cents and interest thereon at eight per cent. from February 


-26th, 1580; and that, in either event, the trust deed of Rhodes to 


Jones in the pleadings and evidence described should be declared 
satisfied, and the notes of Thomas 8. Dobbins for twenty-five 
145f thousand dollars ($25,000.00) each, of W. K. Nixon for thirty 
thousand three hundred and twenty-five dollars ($30,325.00), 
L. Curry for thirty thousand two hundred and twenty-five dollars 
($30,225.00), L. Curry for seven thousand two hundred ($7,200) dol- 
lars, and J. I. Bennett for tw enty-one thousand ($21,000.00) dollars, 
be canceled. 
And the court further-finds that the contract in the pleadings 
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mentioned, as attempted to be entered into between the South Park 
Commissioners and said Kerr, of date of May fourteenth, 1879, or 
November, 1879, was never consum-ated nor operative ¢ and binding 
upon said complainant, and that there is no equity in the cross-bill 
of complaint of Charles B. Phillips, filed herein, and that the cross- 
bill of John I. Bennett is unnecessary. 

It is therefore ordered, adjudged, and decreed that the bill of com- 
plaint be, and it is hereby, dismissed as to the defendants, Frank I. 
Bennett, Charles B. Phillips, and Elizabeth Ann Phillips, at the costs 
of the complainant, and. that the ecross-bills of Charles B. Phillips 
and John I. Bennett be, and they are hereby, severally dismissed 
Without prejudice. 

[t is further ordered, adjudged, and dec reed that the said defend- 

ants, Susie M. Kerr, Rosa L. Kerr, and Joseph B. Kerr, 
145g executors and trustees as aforesaid, pay to the complainant, 

the South Park Commissioners, the sum of eighty-two thou- 
sand eight hundred ($82,800.00) dollars, with interest from Novem- 
ber twe nty-ninth, 1879; and the sum of seven thousand two hundred 
($7,200.00) dollars, with interest from the twenty-sixth day of Feb- 
ruary, 1580, within ninety days from the date of the entry hereof, 
the interest. thereon: being six per cent.; and that thereupon said 
James R. Doolittle convey to said Susie M. Kerr, Rosa L. Kerr, and 
Joseph B. Kerr, executors, &e., the undivided one-fourth of the south. 
one-half of fractional section thirteen (15), township thirty-eight (38) 
north, range fourteen (14) east; in Cook county, Hlinots, as held by 
him as trustee; and it is further ordered, adjudged, and decreed 
that if said Susie M. Kerr, Rosa L. Kerr, and Joseph B. Kerr, execu- 
tors,.ete., shall fail to make such payment within the time so fixed - 
as aforesaid, then the said South Park Commissioners shall pay: into 
court the sum of three thousand four hundred and fifty-four dollars 
and seventeen cents ($8,404.17), for the use of said Susie M. Kerr, 

Rosa L. Kerr, and Joseph B. Kerr, executors, ete., together 
1454 with eight percent. interest thereon from the 26th day of 

February, 1880, and the proper deposit charges thereon; and 
thereupon said James R. Doolittle shall convey to said South Park 
Commissioners said undivided one-fourth part of the south half of 
fractional section thirteen (13) aforesaid, held by him as trustee, who 
shall thereupon hold the same discharged of the encumbrance 
created by the trust-deed of Daniel P. Rhodes to Dantel Jones, trus- 
tee aforesaid ; but if said South Park Commissioners fail to make 
such last-inentioned payment within ten days after the expiration 
of said ninety days, and the failure by defendants Kerr to pay said 
corporation as ¢ aforesaid, then this bill shall stand dismissed at com- 
plain: it’s costs, 

And it is further ordered, adjudged, and decreed that upon com- 
pliance with this decree by said Susie M. Kerr, Rosa L. Kerr, and 
Joseph b. Kerr, executors, &ec., or on failure thereof upon the con- 
veyance of said real estate to said Scuth Park Commissioners, the 
notes of said Thomas 8S. Dobbins, secured by the trust-deed of Rhodes 


to Jones, trustee, for twenty-five thousand dollars each, and the notes 
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of J. I. Bennett for tweinty-one thousand dollars, of L. Curry 
145i for thirty thousand three hundred and twenty-five dollars, 

of W. K. Nixon for thirty thousand three hundred and thirty- 
five dollars, and of L. Curry for. seventy-two hundred dollars, be, 
and they are ‘hereby, declared canceled and satisfied. And it is 
also ordered that said cause be dismissed as to the defendants Wil- 
liam K. Nixon, National Bank of illinois, Llewellyn Curry, Thomas 
S. Dobbins, Mary C. Dobbins, R. E. Jenkins, assignee and receiver, 
and John C. Dunlevy, at costs of the complainant. 

And it is ordered that the costs herein to be taxed (except the 
costs in respect to the defendants, as to whom this cause is dismissed, 
and the costs upon the cross-bills aforesaid) be paid in equal shares 
by said complainant and said defendants. 

And the said Susie M. Kerr, Rosa L. Kerr, and Joseph B. Kerr, 
executors, ete., pray an appeal tothe Supreme Court, which is allowed 
on their giving bond according to law. 


146 Certificate of Evidence. 


In the United States Circuit Court for the Northern District of 
Illinois. In Chancery. 3 


THe SoutH PARK COMMISSIONERS 
vs. 
KF. A. INGALI “a Bo ste M. Kerr, and Others. 


This certifies that the above-entitled cause, to which one William 
P. Kerr was then a party defendant, came on for hearing before the 


‘Hon. Thomas Drummond, judge of said circuit court, upon the 16th 


dav of Mareh, A. D. 1882, which hearing was continued into and 
was concluded upon the 17th day of March, A. D. 1882, and said 
cause taken under advisement. 

The said cause was heard on said days upon the pleadings and 


issues made up as they then stood, and upon the following evidence: 


On behalf of the complainant, the South Park Commissioners, 
was Introduced in evidence— 
First. Deed of William P. Kerr and wife to Daniel P. Rhodes, 
conveying an undivided one-quarter part of the south fractional 
sectional 13, excepting certain lots recorded December 6th, 
147 1872, and dated October 12th, which deed is as follows, to wit . 


Deed. 


This indenture, made this twelfth (12) day of October, in the year 
of our Lord one thousand eight hundred and seventy-two, between 
Wm. P. Kerr, of Licking county, Ohio, and Susie M. Kerr, his wife, 
party of the first part, and Daniel P. Rhodes, of Cleveland, Ohio, 
party of the second part, witnesseth that the said party of the first 
part, for and in consideration of the sum of ($160,000.00) one hun- 
dred and sixty thousand dollars, lawful money of the United States 
of America, to him in hand paid by che said party of the second 
part at or before the ensealing and delivery of these presents, do 
alien, remise, release, convey, and confirm unto the said party of the 

8—124 
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second part and his heirs and assigns forever all that part, tract, or 
parcel of land described as follows, to wit: being .the undivided 
fourth part of the south half of fractional see. (13) thirteen, town 
(38) thirty-eight N., of range (14) fourteen E., in Cook county, IIl., 
save and except the north one-third of lot 3, and excepting also lots 
0,10, 11,15, & 16 in C. B. Phillips’ subdivision of the western 
148 part of said half see., together with all and singular the tene- 
ments, hereditaments, and appurtenances thereto belonging 
or in any Wise appertaining, and the reversion and reversions, re- 
mainder and remainders, rents, issues, and profits thereof, and also 
all the estate, right, title, Interest, property, possession, claim, and 
demand whatsoever, as well in law as in equity, of the said party of 
the first part of, in, or to the above-described premises, and every. 
part and parcel thereof, with the appurtenances, to have.and to hold 
all and singular the above mentioned and described premises, to- 
gether with the appurtenances, unto the said party of the second 
part, his heirs and assigns. forever. And the said Wm. P. Kerr, for 
himself, his heirs, executors, and administrators, do hereby covenant, 
yromise, and agree to and with the said ‘party of the second part, 
fis] heirs and assigns, that he has not made, done, committed, or 
executed any act er acts, thing or things, whatsoever whereby or by 
means whefeof the above mentioned and described premises, or 7.ny 
part or parcel thereof, now or at any time hereafter, shall or may be 
impeached, charged, or encumbered in any manner or way whatso- 
ever 

149 In witness. whereof the said es of the first party have 
hereunto -set their hands and _ seals the day.and year first . 

above written. 
- . WM. P. KERR. [SEAL. ]. 
SUSIE M. KERR. [seat.] 


Signed, sealed, and delivered in presence of— 


hk ISA L. KERR. 
WM. LYON. 


STATE. OF OHIO, 
Licking County, 


I, William Lyon, notary public in and for said county, in the State 
aforesaid, do hereby certify that ‘Wm. P. Kerr and Susie M. Kerr, 
who are personally known to me as the persons whose names are 
subscribed to the foregoing deed as having executed the same, ap-— 
peared before me this day in person and “ack now ledged that they 
signed, sealed, and delivered the said instrument of writing as their 
free and voluntary act for the uses and purposes therein set forth, 
and the said Susie M. Kerr, wife of the said Wm. P. Kerr, having 
been by me examined separate and apart and out of the hearing of 
her said husband, and the contents and meaning of the said deed 

having been by me made known and fully explained to her, to- 
150. gether with all her rights and privileges ‘under the homestead 
exemption laws so-called of the State of Illinois, acknowledged 
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that she had freely and voluntarily executed the same and relin- 
quished her dower and all. right, title, and interest to the lands and 
tenements therein méntioned, and expressly waived and released all 
right, claim, benefit, privilege, advantage,and exemption under any 
and all homestead exemption laws so-called without the compulsion 
of her said husband, and that: she does not wish to retract the same. 

Given under my hand and official seal this twelfth day of Octo- 
ber, in the year of our Lord one thousand eight hundred and seventy-_ 


Yd two. 


= [NOTARIAL SEAL.] WILLIAM LYON, 
Notary Public, Licking County, Ohio. 
| Entered. es | 


JOSEPH POLLOCK, 
County Clerk. 


[Endorsed :] No.72235. Filed for record this 6th day day of Dee’r, 
A. D. 1872, and recorded Dee. 18,1872. James Stewart, recorder. 


STATE OF ILLINOIS, ae 
County of Cook, f° 


I, James W. Brockway, recorder of deeds in and for said 
151 ~county, in the State aforesaid, do hereby certify that the an- 
. nexed is a true and correct copy of the record of a certain 
&& instrument filed in my office the sixth day of December, A. D. 1872, 
: as document No. 72235, and recorded in book 127 of records, at 
page 105. 

In testimony whereof I have hereunto set my hand and affixed 
my official seal, at Chicago, this fourteenth (14th) day of February, 
A. D. 1882. 

[SEAL. ] JAS. W. BROCKWAY, 
Recorder. 


~ eer eee newt 
‘ 


| 152 Second. Deed from Daniel P. Rhodes to Mary C. Dob-ins 
conveying the same property, dated November 26th, 1872, 
and recorded April 6th, 1876, in words and figures following, to wit: 


Deed. 


This indenture, made this twenty-sixth day of November, in the 
vear of our Lord one thousand eight hundred and seventy-two, 
between Daniel P. Rhodes and Sophia L. Rhodes (his wife), of the 
city of Cleveland, county of Cuyahoga, and State of Ohio, party of 
the first part, and Mary C. Dobbins, of Chicago, Cook county, Ili- 
nois, party of the second part, witnesseth that the said party of the 
first part, for and in consideration of the sum of $160,000.00 (one 
hundred and sixty thousand dollars), in hand paid: by the said party 
of the second part, the receipt whereof is hereby acknowledged and 
the said party of the second part released and discharged therefrom, 
ha[ve] remised, released, sold, conveyed, and quit-claimed, and by 
these presents do remise, release, sell, convey, and quit-claim, unto 
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the said party of the second part, her heirs and assigns, for- 
153 ever, all the right, title, interest, claim,and demand which 

the said party of the first part have in and to the following- 
described lot, piece, or parcel of land, to wit : the undivided one-fourth 
(}) part of the south half (S. 3) of fractional section thirteen (13), 
township thirty-eight (58) north, range fourteen (14) east, of the 
third (3rd) principal wat ey in Cook county, Illinois, save and 
except the north one-third (4) of lot three (3), and excepting also 
lots nine (9), ten (10), eleven (11), fifteen 15), and sixteen (16) in C. 
B. Phillips’ subdivision of the western part of said half section. 

This conveyance is made expressly subject to a certain trust-deed, 
dated June 19th, 1872, executed by said Daniel’ P. Rhodes to one 
Daniel Jones, trustee, which said trust-deed was made to secure two 
certain promissory notes for the sum of twenty-five thousand dollars 
$25,000), each becoming due in one and two years, respectively, 
from June first, A. D. 1872, with interest at eight per cent. per 
annum, payable semi-annually, and which encumbrance the said 
party of the second part hereby assumes and agrees to pay and to 

save said party of the first part harmless therefrom ; to have. 
154 and to hokd the same, together with all and singular the ap- 

purtenances and privileges thereunto be longing, or in any- 
wise thereunto appertaining, and all the estate, right, title, interest, 
and claim whatever of the said party of the first part, either in law 
or equity, to the only proper use, benefit, and behoof of the said 
party of the second-part, her heirs and assigns forever. 

And the said -Daniel P. Rhodes and Sophia L (his wife), party of. 
the first part, hereby expressly waive and release any and all right, 
benefit, privilege, advantage,zand exemption under or by virtue of 
any and all statutes of the State of Illinois providing for the exemp- - 
tion of homesteads from sale or execution, or otherwise, and espe- 
cially under act entitled “An act toexempt homesteads from sale or’ 
execution,” passed by the General Assembly of the State of Illinois, 
A. D. 1851, and approved February 11, A. D. 1851, and an act entitled 
“An act toamend an act entitled ‘An act to exempt homesteads from 
sale or execution, passed by said Assembly A. D. 1857, and approved 
February 17, A. D. 1857. 

In witness whereof the said part- of the first part have here- 
155 unto set their hands and ‘seals the day and year first above 


written. 
DAN IIEL P. RHODES. wea 
SOPHIA L. RHODES.  [srat.] 


Signed, sealed, and delivered in the presence of— 
J. BARBER. 
GUSSIE R. HANNA. 


STATE OF OHIO, i. 
Cuyahoga County, a 


I, Josiah Barber, a notary public in and for said county, in the 
State aforesaid, do hereby: certify that Daniel P. Rhodes & Sophis iL. 
Rhodes, personally know n to me to be. the same persons whose names 
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are seshindited to the foregoing deed, appeared before me this aut in 
person and acknowledged that they signed, sealed, and delivered the 
said instrument of writing as their free and voluntary act, for the 
uses and purposes therein set forth ; and the said Sophia 1. Rhodes, 
wife of the said Daniel P. Rhodes, having’ been by me examined 
separate and apart and out of the hearing of her husband, and the 
contents and meaning of the said instrument of writing having 

been by me fully made known and explained to her, and also 
156 by me being fully informed of her rights under the home- 

stead laws of this State, acknowledged that she had freely and 
voluntarily executed the same, and relinquished her dower to the 
lands and tenements therein mentioned, and also all her rights and 
advantages under and by virtue of all laws of this State relating to 
the exemption of, without compulsion, of her said husband, and 
that she does not wish to retract the same. 


Given under my hand and official seal this 21st day of November, 
A. D. 1873. | 
[NOTARIAL SEAL. ] JOSIAH BARBER, 
Notary Public. 


THE STATE OF OHIO, 
? ae 88 - 
Cuyahoga County, 


I, Benjamin S. Cogswell, clerk of the court of common pleas, a 
court of record of Cuyaboga aforesaid, do hereby certify that Josiah 
Barber, before whom the annexed acknowledgement was taken, was 
at its date a notary public in and for said county, dulv authorized 
by the laws of Ohio to take the same, and that I am well acquainted 
with his handw riting, and believe his signature thereto is genuine, 

and that the annexed instrument 1s executed and acknowl- 
157. ~— edged according to the laws of the State of Ohio. 
In testimony whereof I hereunto subscribe my name and 
affix the seal of said court this twenty-first day of November, A. D. 
1873. 
[OFFICIAL SEAL. | BENJAMIN S. COGSWELL, Clerk. 


No. 79759. Filed for record April 6th, A. D. 1876, at 11 a. m. 
JAMES STEWART, Recorder. 


STATE OF ILLINoIs, | roe 
County of Cook, jo 


I, James W. Brockway, recorder of deeds in and for said county, 
in the State aforesaid, do hereby certify that the annexed is a true 
and correct copy of the record of a certain instrument filed in my 
office the sixth day of April, A. D. 1876, as document No. 79759 and 
recorded in book 575 of records, at page 357. 

In testimony whereof I have hereunto set my hand and affixed 
my official seal, at Chicago, this fourteenth (14th) day of February, 
A. D. 1882. | 
[SEAL. ] JAS. W. BROCKWAY, Recorder. 
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158 Third. Trust deed from Daniel P. Rhodes to Daniel A. 
Jones; John B. Drake, successor in trust, conveying the same 
property to secure the two notes of Thomas 8S. Dobbins of $25,000, 
ach dated, November 26th, 1872, and recorded December 11th , 1872, 


in words and figures following, to wit: 


Trust Deed. 


This indenture, made made this twenty-sixth day of November, 
in the year of our Lord one thousand eight hundred and seventy- 
two, between Daniel P. Rhodes, of the city of Cleveland, Ohio; party — - 
of the first part, and Daniel Jones, of the city of Chicago, county of - 
Cook and State of [linois, party of the second part, as trustee, as 
hereinafter specified (and in ease of the death, absence, or removal 
from said county of ‘ook, refusal or mability to act of said party of 
the second part, then John, B. Drake, of the said city of Chicago, 
shall be, and he hereby ts, appointed and made successor in trust to 
said party of the second part under this deed for the uses and eh 
poses hereinafter expressed with the same power and authority a 

sald trustee, withesweth : 
That whereas T. S. Dobbins has executed his two cer- 

159 ~~ tain promissory notes, bearing even date herewith, paya- x 

ble to his own order and by him endorsed and delivered to 
Wim. P. Kerr, of Granville, Licking Co., Ohio, said notes being for 
the sum of twenty-five thousand “Uollars ($25,000), ¢ ach bearing 8 
per cent. interest, payable semi-annually on the first days of June - 
and December in each vear, and due in two vears from June Ist, 
1872, at the banking- house of Tvler, Wrenn ‘& Co. , Chicago, and 
which notes were given for part of the purchase- inoney of the land 
hereinafter described : 

And whereas the said party of the first part, desirous of securing 
the prompt and full payment of said promissory note- and interest 
that may accrue thereon, in whose. hands soever the same mav be: 

Now, therefore, the said party of the first part, in conside1 ‘ation of 
the premises and for the purposes aforesaid, and in the further con- 
sideration of one dollar to me in hand paid by the said party of the 
second part, the receipt whereof-is hereby confessed, have and do 
hereby grant, bargain, sell, and convey unto the said party of the 
second part, his successor in trust aforesaid, and his and their heirs 

and assigns, all the following-described lands and premises. . 

160 situate in the county of Cook and State of Illinois, to wit: 

The undivided one-fourth part of the south half of fractional 
section thirteen (13), town. thirty-eight (38), range fourteen (14) E., 
save and except therefrom the north 4 of lot 3,and lots 9,10, & 11 
and 15 and 16 in Phillips’ subdivision of the west part of said } sec., 
and being the same interest —— by said Kerr to said’ Rhodes 
by deed of the date of Oct. 12th, 1872, and for part payment of 
which said notes were given— 

To have and to.liold the same, together with alk and singular the 
tenements, hereditaments, priv ileges, and appurtenances thereunto 
belonging, to the said. party of the second part, his successor in trust 
aforesaid, and his and their heirs and assigns, forever, in trust,nev- . : 
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ertheless, that in case of default in the payment of the said promis- 
sory notes and interest, or any part thereof, according to the tenor 


_and effect of said notes, or in case of the breach of any of the cove- 


nants or. agreements herein mentioned, then on the application of 
the legal holder of said promissory notes, or either of them, to sell 

and dispose of the said premises and all the right, title, bene- 
161 fit, and equity of redemption of the said party of the first 

part, his heirs and assigns therein, at public auction, at the 
north door of the court-house, in the city of Chicago, in the State of 
Illinois, or on said premises, or any part thereof, as may be specified 
in the notice of such sale, for the highest and best price the same 
will bring.in cash, three weeks notice having been previously-given 
of the time and place of such sale by advertisement in the Chicago 
Legal News, or in any newspaper at that time published in said city 
of Chicago, and to make, execute, and deliver to the purchaser or 
purchasers at such sale good and sufticient deed or deeds of convey- 
ance for the premises sold, and out of the proceeds or avails of such 
sale and the purchase-money paid thereon, after first paying all costs 
of advertising, sale, and conveyance, including the reasonable fees and 
commissions of said party of the second part and all other expenses 
of this trust, including all moneys advanced for insurance, taxes, 
and other liens or assessments, with interest thereon at ten per cent. 

per annum, then to pay the principal of said notes, whether 
162. due and payable by the terms thereof or not, and interest 

due on said notes up to the time of such sale, rendering the 


overplus (if any) unto the said party of the first part, his legal rep- 


resentatives or assigns, on reasonable request, and it shall not be 
obligatory upon the purchaser or purchasers at any such sale to see 
to the application of the purchase-money, which sale or sales so 
made shall be a perpetual bar, both in law and equity, against the 


said party of the first part, his heirs and assigns, and all other per- 


sons claiming the premises aforesaid, or any part thereof, by, through, 
or under said party of the first part or any of them. : 

And in case of the death of the grantor, Daniel P. Rhodes aforesaid, 
and of a foreclosure as provided 1n an act of the General Assembly 
of the State of Illinois entitled “An act to protect widows and 
orphans from the sacrifice of their property by sale upon mortgages 
and trust deeds,” approved March 30th, A. D. 1869, upon default 
and application made to the said party of the second part or his sue- 

cessor In trust as aforesaid by any cestui que trust under this 
163 deed it shall and may be lawful for the said party of the see- 

ond part in his own name or otherwise, by suit in any court 
of competent jurisdiction, to obtain a decree for the sale and convey- 
ance of the whole or any part of said premises for the purposes 
herein specified by said party of the second part as such trustee or 
as special commissioner under order of court, and out of the proceeds 
of any such sale to first pay the costs of such suit, including his 
reasonable charges as solicitor therein in addition to and besides the 
costs of advertising sale, conveyance, and moneys advanced, with 
interest as above provided, then to pay the amount found by the 
court to be due and payable upon the indebtedness aforesaid. 
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And in ease of any suit or proceeding at law or in equity wherein 
said party of the second part shall be made a party by reason of his 
trusteeship under this deed he shall be allowed and paid his reason- 
able costs, charges, attorney’s and solicitor’s fees in such suit or pro- 
ceeding by said party of the first part, and the same shall be a fur- 
ther ch: arge and lien upon said premises under this deed, to be paid 

out of the proceeds of sale thereof, if not otherwise paid by 
164 ~~ said party of the first part. 

And in consideration of the money paid as aforesaid to the 
said party of the first part, and in order to create a first hen and in- 
cumbrance on said premises under this deed for the purposes afore- 
said, and to carry out the foregoine specific appheation of the pro- 
ceeds of any sale that may be made by virtue hereof, the said party 
of the first part does hereby release and waive all right under and 
benefit of the exemption and homestead laws of the State of Ilhnois 
in and to the lands and premises aforesaid and the proceeds of sale 
thereof, and agree- to surrender up possession thereof to the pur- 
chasers at such sale, peaceably, on demand. 

And the said party of the second part, with or without readver- 
tising, Is hereby authorjzed and empowered to postpone or adjourn 
sald sale from time to time at his discretion, and also to sell the 
sald premises en masse or in separate parcels, as he may prefer or 
think best. 

And the said Daniel P. Rhodes, for himself and his heirs, execu- 

tors, and administrators, covenants and agrees to and with 
165 the said’ party-ot the second part, his successor in trust, here- 

inbefore named, and their assigns that at the time of the en- 
sealing and delivery of these presents he is well seized of said 
premises in fee-simple, and his good right, full power, and lawful 
authority to grant, bargain, and sell the s same 1n manner and form . 
as aforesaid. 

And in case of the refusal or neglect of said party of the first part, 
or either of them, thus to pay taxes said party of the second part, or 
his successor in trust, or the’holder of said notes, or either of them, 
may pay such taxes, and all moneys thus paid, with interest thereon 
at ten per cent. per annum, shall become so much additional indebt- 
edness, secured by this deed of trust, and to be paid out of the pro- 
ceeds of sale of the lands and premises aforesaid, if not otherwise 
paid by said party of the first part, a reconveyance of said premises 
to be made to said party of- the first part, his heirs or assigns, at 
the expense, on full payment of all the indebtedness aforesaid and 
performance of the covenants and’ agreements made herein by the 
party of the first part. 

And it is stipulated and agreed that in case of default in 
166 any of said payments of principal 6 r interest, according to 

the tenor and effect of said aad notes aforesaid, or 
elther of them or any part thereof, or of a breach of any of the 
covenants or agreements herein by the party of the first part, his 
executors, administrators, or assigns, then and in that case the whole 
of said principaksum hereby secured and the interest thereon to the 
time of sale may at once, atthe option of the legal holder thereof, 
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become due and payable and the said premises be sold in the man- 
ner and with the sainé effect as if the. said indebtedness had ma- 
tured. 

And said party of the first part, for himself and his heirs and as- 
signs, does further covenant and agree to and with said party of the 
second part, his successor in -trust aforesaid, and his heirs and 
their assigns, that in case of a sale and conveyance as aforesaid of 
said premises, any deed or deeds of convevance made in pursuance 
of such sale shall be prima facie evidence of the due compliance 
with and perfortnance of the terms, conditions and requirements of 
this deed of trust by the .party of the second part or his successor 

In trust aforesaid in advertising and making such sale and 
167 = convevance to the extent of the recitals contained in such 
deed or deeds. 

In witness whereof the said party of the first part has hereunto 
set his hand and seal the day and year first above written, 


DAN’L P. RHODES. [seat.] 


Signed, sealed, and delivered in presence of— 


The name of Daniel Jones inserted in place of Henry D. Monroe 
before the acknowledgment. 


STATE OF ILLINOIS, ) 
Cook County, jo ° 


I, Charles P. Silva, a notary public in and for and residing in 
said citv,in said county,in the State aforesaid, do hereby certify that 
Daniel P. Rhodes, who is personally known to me as the same _ per- 
son described in and who executed the within trust deed, appeared 
before me this day in person and acknowledged that he signed, 
sealed and delivered the same as his free and voluntary act, for the 
uses and purposes therein set forth, including the release and waiver 
of all right under and berefit of the exemption and homestead laws 

of the State of Illinois in and to the premises therein de- 
168 — scribed, with the appurtenances and the proceeds of sale 
thereof. 

Given under my hand and notarial seal this twenty-sixth day of 
November, in the year of our Lord one thousand eight hundred and 
seventy-two, at sé id city of Chicago. 

[NOTARIAL SEAL.] CHARLES P. SILVA, 
Notary Public. 


No. 73066. Filed for record this lith day of Dec., A. D. 1872, 
and recorded Dee. 17th, 1872. 


JAMES STEWART, Recorder. 
STATE OF ILLINOIs, |... 
County of Cook, J" 


I, James W. Brockway, recorder of deeds in and for said county, 
in the State aforesaid, do hereby certify that the annexed is a true 
J—124 
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and correct copy of the record of a certain instrument filed in my 
office the 11th day of December, A. D. 1872, as document No. 73066, 
and recorded in book 190 of records at page 483. 

In testimony whereof I have hereunto set my hand and affixed 
my official seal at Chicago, this fourteenth (14th) day of February, 


A. D. 1882. . ; | 
[SEAL. ] JAS. W. BROCKWAY, Recorder. 
169 Fourth. Deed of Mary C. Dobbins and husband to Fred- 


erick A. Ingalls, conveying the same property, dated Novem- 
12th, 1879, and recorded November 14th, 1879, in words and 
figures following, to wit: | 
170 “The grantors, Mary C. Dobbins, in her own right, and 
Thomas 8. Dobbins, her husband (who joins herein. for the 
conveyance of the‘interest of said Mary C. Dobbins), of Chicago, in 
the county of Cook and State of Illinois, for the consideration of 
twenty thousand dollars, convey and quit claim to Fred. A. Ingalls, 
of the same place, all interest in the following deseribed real estate, 
to wit, the south fractional half of section thirteen (13), in township 
thirty-eight (38) north, of range fourtéen (14) east, of the third 
principal meridian, situate In the county of Couk and State of Illi- 
Nols. 
Dated — tw elfth day of November, A. D. 1879. 
MARY C. DOBBINS. SEAL. | 
THOMAS 8S. DOBBINS.  [SEAL. ] 


ber 


STATE OF ILLINOIs, | 
y > 8s. 
Cook County, { 

I, G. Gilbert Gibons, a notary public in and for said county of 
Cook, do hereby certify that *Mary C. Dobbins and Thomas 8. Dob- 
bins, her husband, who are personally known to me to be the same ° 
persons whose names are subscribed to the foregoing instrument in . 
writing, appeared before me this day in-person and acknowledged 

that they signed, sealed, and delivered the said instrument as 
171 their free and voluntary act and deed, for the uses and pur- 
poses therein set forth. 

Given under my hand and notarial seal this 12th day of Novem- 
ber, A. D. 1879. 

[Seal G. Gilbert Gibops, Notary Public, Cook Co., Il’s.] 
G. GILB’R. GIBONS, 
Notary Public in and for Cook County, Illinois. 
No. 244,948 
liled for record Nov. 14th, A. D. 1879, at 3 o’clock p. m. 


JAS. W. BROCK W AY, 
Recorder. 


STATE OF ILLINoTs, | . 
County of Cook, | 
I, James W. Brockway, recorder of deeds in and for said county, 
in the State afoyesaid, do hereby certify that the annexed is a true 
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and correct copy of the record of a certain instrument filed in my 
office the 14th day of November, A. D. 1879, as document No. 244,948, 
and recorded in book 899 of records at page 208. 

In testimony whereof I have hereunto set my hand and _ affixed 
my official seal at Chicago this fourteen- (14th) day of February, A. 
D. 1882. 


[sEaL.] | JAS. W. BROCK WAY, 
| : | Recorder. 
172. Fifth. Deéd of R. E. Jenkins, receiver of the estate of Dob- 


bins, ete., in the case of Hunt vs. Dobbins, dated February 
17th, 1880, and recorded March 20th, 1880, to F. A. Ingalls, in words 

and figures following, to wit ; 
173 This indenture witnesseth that the grantor, Robert E. Jen- 

kins; receiver of the estate and effects of Thomas S. Dobbins, 
of Chicago, Cook county, Illinois, for the consideration of fifty dol- 
lars, conveys and quit-claims to Fred. A. Ingalls, of the same place, 
all the right, title, and interest of the said Thomas S. Dobbins and 
of the said Robert E. Jenkins as such receiver in and to the herein- 
after-described premises. 

Whereas in a certain chancery suit in the United States circuit 
court for the northern district of Illinois, wherein Morris R. Hunt is 
complainant and Thomas 8S. Dobbins and others are defendants, the 

said Jenkins was appointed receiver by said court of the estate and 
effects of said Dobbins: 

Now, therefore, in accordance with orders made and entered by 

said court in said cause on January 12, A. D. 1880, and February 


‘16th, 1880, the said Jenkins conveys and quit-claims unto the said 


Ingalls the real estate mentioned in said orders, and described as 
follows, to wit: the south half of fractional section thirteen (13), 
township thirty-eight (38) north, range fourteen (14) east, situated 
in the county of Cook and State of Illinois. 
Dated this seventeenth day of February, A. D. 1880. 
174 ROBERT E. JENKINS, [SEAL. ] 
Assignee as Aforesaid. 


STATE OF ILLINOIS, } 
’ . Pe st 8S 
Cook County, 


I, Ullman Strong, a notary public in and for the county and State 
aforesaid, do hereby certify that Robert E. Jenkins, personally known 
to me to be the same person whose name is subscribed to the fore- 
going .nstrument, appeared before me this day in person and ac- 
knowled that he signed, sealed, and delivered the said instrument 
as his free and voluntary act as such receiver, for the uses and _ pur- 
poses therein set forth. 

Given under my hand and notarial seal this 17th day of Febru- 
ary, A. D. 1880. 


[Seal Ullman tte Notary Public, Cook County, IIl’s.] 


ULLMAN STRONG, 
Notary Public. 
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No. 262,614. Recorded Mar. 20, 1880, 3 p. m. 


JAS. W. BROCKWAY, 


Recorder. . 


STATE OF ILLINOIS, } ° | 
Cook County, aie . 


I, James W. Brockway, recorder of deeds in and for said county 
in the State aforesaid, do hereby certify that the annexed is a true 
: and correct copy of the record of a certain instrument filed 
175 ~—s in my office the 20th day of March, A.D. 1880, as ducument 

No, 262,614, and recorded in book 971 of records, at page 413. 

In testimony whereof [ have hereuto set nry hand and affixed my 
official seal, at Chicago, this fourteenth (14th) day of Febuary, A. D. 
1852. : ? 


[SEA L. | JAS. W. BROCKWA a. 
Recorder. 
176 Sixth. Deed of R. E. Jenkins, assignee in bankruptey of 


Thomas 8. Dobbins to F. I. Bennett, dated February 25th, 
1880, and recorded March 20th, 1880, in the words and figures fol- 
lowing, to wit: » 


177 This indenture, made and entered into this 25th. day of 
February, in the year one thousand eight hundred and 
eighty, by and between Robert E. Jenkins, of Chicago, in the county 
of Cook and State of Illinois, assignee in bankruptey of the estate 
and effects of Thomas 8S. Dobbins, bankrupt, and also of said county. 
and State, party of the first part, and Frank J. Bennett. of Chicago, 
in the county of Cook and State of Illinois, party of the second 
part, witnesseth : wae 
That whereas in accordance with the provisions of the Revised. 
Statutes of the Unnited States—title, “ bankruptey ”—a petition was 
filed in the distriet cout of the United States for the northern 
district of Illinois on the 20th day of April, A. D. 1878, by the said 
Thomas 8. Dobbins, and such proceedings were had in said court 
under said petition ; that afterwards, and on the sth day oft June, 
A. D. 1878, the sald ‘Thomas S. Dobbins Was duly adjudged and de- 
clared a bankrupt, and afterwards, on the 20th day of July, A. D. 
1878, the said Robert EE. Jenkins was duly appointed assignee of 
the estate and effects of said bankrupt by H. N. Hibbard, Esq’r, one 
of the registers in bankruptey of. said court, which said appoint-. 
ment wa- thereafter duly approved and confirmed by said 
178 court, and on the 20th day of July, A. D. 1878, said register, 
by an instrument in writing, under his hand and the seal of 
said court, did convey and. assign unto the said Robert E. Jenkins, 
as such assignee, all the estate, real and personal, of the said bank- 
rupt, Thomas S. Dobbins, including all the property, of whatsoever 
kind, of which the said bankrupt Was possessed, orin which he was 
interested. or which he was entitled to have on said 20th dav of 
April, A. D. 1878 (excepting oxly such property as is excepted. by 
the 5045th section of said- Revised Statutes :) 
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And whereas said bankrupt, Thomas S. Dobbins, appears to have 
been, on said last-mentioned date, possessed of or entitled to an in- 
terest in the real estate and property hereinafter mentioned, and the 
said Robert E. Jenkins, assignee as aforesaid, having first given 
notice by publication once a week for three consecutive weeks pursu- 
ant thereto,and on the 20th day of November, A. D. 1879, did offer for 
sale and sell the said real estate and property at public auction, and 
at said sale the said party of the second part was the highest bidder 
and became the purchaser thereof for the price and sum of fifty dol- 
lars, which sale having been duly reported to said court was there- 

after, to wit,on the 2nd day of December, A. D. 1879, approved 
179 ~~ and confirmed by said court; and whereas said court did, on 

the day and year last named, order and direct said Robert E. 
Jenkins, assignee, to execute and deliver to said party of the second 
part a deed for said real estate so sold to said party of the second 
part, as aforesaid, conveying the said real estate to said purchaser 
in accordance with the terms of said sale: 

Now, therefore,in consideration of the premises and of the sum of 
fifty dollars, to said assignee in hand paid by said party of the second 
part, the receipt whereof is hereby acknowledged, the said Robert 
i. Jenkins, assignee, as aforesaid, party of the first part aforesaid, 
has remised, released, sold, conveyed, and quit-claimed, and by these 
presents does hereby remise, release, sell, and convey, and forever 
quit-claim, unto the said party of the seeond part all the right, title, 
interest, estate, claim, and demand of the said bankrupt which he 
had on the said 20th day of April, A. D. 1578, and of the said 


- Robert E. Jenkins, as assignee aforesaid (subject to all unpaid taxes 


and to all liens and encumbrances, unless by the terms of said sale 
expressly excepted) in and to the following described real estate, 

to wit: 
Undivided one-quarter (}) interest in the south fractional half (3) 
of section «thirteen (13), township thirty-eight (38), range 


‘180 fourteen (14), east of the third principal meridian, Cook county, 


Illinois, the same being known as the “Kerr tract,” and 
located in the east division: of the South Park, to have and to hold 
the same, together with all the right, title, and interest of the said 
Thomas 8S. Dobbins, bankrupt aforesaid, which he had in and to said 


property at the date of the commencement of the said proceedings 


in bankruptey, with all the improvements, rights, privileges, and 
appurtenances thereunto belonging, and all the interest which the 
said party of the first part acquirec in and to said property by virtue 
of his appointment as assigiee aforesaid, but subject to all unpaid 
taxes and tax lens, and to all Hens and incumbrances, unless ex- 
pressly excepted, released, or discharged by the orders of.said court 
concerning said sale, and subject to all the terms and conditions of 
said sale, unto the said party of the second part and to bis heirs and 
assigns forever. | | 

In testimony whereof the said Robert E. Jenkins, assignee as 
aforesaid, has hereunto set his hand and seal the day and year first 


above written. 
ROBERT E. JENKINS. [seat] 
Assignee as Aforesaid. 
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Sr, ATE OF Ib L INOIS, / Ss ° 
Cook County, Se 


18] I, kX. R. Richards, a notary public in and for and residing 
in said county of Cook and State of Hlinois, do hereby certify 
that Robert E. Jenkins, assignee in bankruptcy of the estate and 


effects of Thomas 8. Dobbins, the bankrupt named i in the foregoing 
instrument of writing, and’ who is personaily known to me to be- 


such assignee, and to be the same person whose name is subscribed 
to the said instrument, appeared before me this day in person, and 
acknowledged that he signed, sealed, and delivered the said instru- 
ment of writing, as his free and voluntary act and deed, for the uses 
and purposes therein mentioned. 

Witness my hand and notarial seal this twenty fifth day of Feb- 
ruary, A. D. 1880. 7 

[Seal E. R. Richards, Notary Public, Cook Co., III's. ] : 

k. R. RICHARDS, 
Notary Public. 


No. 262,615. Recorded Mar. 20, 1880, 3 p. m. 
JAS. W. BROCK WAY, Mecorder. 


STATE OF ILLINOIS, | 
County of Cook, | 


I, James W. Brockway, recorder of deeds in and for said county, 
in the State aforesaid, do hereby certify that the annexed is a true 
and correct copy of the record of a certain instrument filed 
182. in my office the 20th day of March, A. D. 1880, as document 
No. 262,615, and recorded in book 981 of records, at page 131. 
In testimony whereof I have hereunto set mv hand and affixed 
my official seal, at Chicago, this fourteenth (14th) day of ebruary, 
A. D. 1852. 
[SEAL. | — JAS. W. BROCK WAY, Recorder. 


- SS M 


183 Seventh. Deed’ of F. P. Bennett to Frederick A. Ingalls, 
conveying said property, dated February 25th, 1880, and 
recorded March 2oth, 1880, in the words and figures following, to 


Wit: 


184 ~ The grantor, Frank I. Bennet, of the —, in the county of 

Cook and St: ite of [llinots, for the consideration of one doll: ars, 
conveys and quit-claim- to Fred. A. Ingalls, of the city of Chicago, 
county of Cook and State of Illinois, all interest in the following- 
described real estate : 

The undivided one-quarter (}) interest in the south fractional 
half (3) of section thirteen (13), township thirty-eight (38), range 
fourteen (14) east, of the third (3d) principy al meridian, Cook county, 
[linois, the same being known as the “ Kerr tract,” and located in 
the east division of the South Park, situated in the county of Cook, 
in the State of Illinois, hereby releasing and waiving all rights 
under and by virtue of the ‘homestead exemption laws of this 
State. 
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Dated this twenty- “fifth day of February, A. D. 1880. 
FRANK I. BENNETT. - [seat] 


Signed, mail and delivered in presence of— 


STATE OF ILLINoIs, on 
Cook County ; 


I, Charles Carpenter, a notary public in and for the county of 
Dupage, in, the State aforesaid, do hereby certify that Frank 
185 J. Bennett, personally known to me to be the same person 
whose name is subscribed to the foregoing instrument, ap- 
peared before me this day in person and acknowledged that he 
signed, sealed, and delivered the said instrument as his free and 
voluntar y act, for the uses and purposes therein set forth, including 
the release and waiver of the right of homestead. 
Given under my hane ond notarial seal this 25th day o eo 
ruary, A D. 1880. : 
(Charles Carpenter, Notarial Sea:, Downer’s Grove, Dupage Co., Tl. ] 
CHARLES CARPENTER, 
Notary Public. 
STATE OF ILLINoIs, | 
County of Cook, J 
I, Richard S. Thompson, a notary public in and for the said 
county of Cook, in the State aforesaid, do hereby certify that Frank 
I. Bennett, personally known to me to be the same person whose 
name is subscribed to the foregoing (attached) instrument, appeared 


- before me this day in person and acknowledged that he signed, 


sealed, and delivered the said instrument, as his free and voluntary 

act, for the uses and purposes therein set forth, including the re- 
lease and waiver of the right of homeste: id. 

186 Given under my hand and notarial seal this twenty-second 
(22nd) day of March, A. D. 1880. 

[R. S. Thompson, Notarial Seal, Cook County, IIl’s.] 
RICHARD 8S. THOMPSON, 
Notary Public. 


No. 263,332. Filed for record M’ch 25th, A. D. 1880, at 12 o’clock m. 
JAS. W. BROCK W AY , Recorder. 


STATE OF ILLINOIS, 
County of Cook, 


I, James W. Brockway, recorder of deeds in and for said county, 
in the State aforesaid, do hereby certify that the annexed is a true 
and correct copy of the record of a certain instrument filed in my 
office the 25th day of March, A. D. 1880, as document No. 26: 332, 
and recorded in book 943 of records, at page 445. 

In testimony whereof I have hereunto set my hand and affixed 
my official seal at Chicago this fourteenth (14th) day of February, 
A. D. 1882. | | 
[SEAL. ] JAS. W. BROCKWAY, Recorder. 
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(187 BKighth. Record of suit at law in the United States circuit 

court for the northern district of Lilmois, entitled William P. 
Kerr vs. Mary C. Dobbins, commenced August 4th, 1877, to the Oc- 
tober term, A. D. 1877. Service endorsed September 13, 1877, and 
declaration filed December Ist, 1878, in words and figures tollow- 
ing, to wit: | 


1S8 : ~~ Summons. 
NORTHERN District OF ILLINoIs, ss: 
Cireuit Court of the United States of Ameriea. 


The United States of America to the marshal of the. northern dis- 
trict of Illinois, Greeting : | | 
We command vou to summon Mary C. Dobbins, if found in vour 
district, to be and appear before our judges of our circuit court of 
the United States for the northern district of Illinois on the first 
dav of the next term thereof, to be holden at Chicago, in the dis- 
trict aforesaid, on the first Monday of October next, to answer unto 
William P. Kerr of a plea of trespass on the case upon promises, to 
his damage, as he alleges, of seventy-five thousand dollars, and hi Ave 
vou then and there this writ. | 
Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States of America, at Chicago 
189 — aforesvid, this 4th day of August, in the vear of our Lord. 
one thousand elght hundred and seventy-seven, and of our 
Independence the 1O2nd year, 


[SEAL ] : ~ WM. TE. BR ADLEY, Clerk. 


Mar shal’s. Return. 


I have served the within writ by reading the same to and within 
the presence and hearing of Mary C. Dobbins, therein named, on the 
13 day of September, 1877. : | 

} J. S. HILDRUP, 
U.S. Marshal, 
By J. STILLW Eau, Deputy. 


Endorsed: Filed Sept. 15, A. D. 1877. W. H. Bradley, clerk. 


190 Declaration. 
In the United States Dist. Court for the Northern Dist. of Illinois. 
Wintram P. Kerr vs. Mary C. Dopsrns. 

The plaintiff, Wm. P. err, a citizen and resident of the State of 
Ohio, complains of the defendant, Mary C. Dobbins, for that whereas 
on the 26 day of November, A. D. 1872, at the county of Cook and 
State of [linois, one Daniel P. Rhodes was indebted to plaintiff in 
the sum of fifty thousand dollars, evidence- by two promissory notes 


of tw enty-fiv e thousand dollars each of said date, together with interest 
at eight per cent. from and after June Ist, A. D. 1872, which said 


a 
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two promissory notes of $25,000 each were executed by Thomas S.: 
Dobbins payable to his own order on or before June Ist, A. D. 1874, 
at the -banking-house of Tyler, Wrenn & Co., Chicago, and which 
were endorsed in blank by said T. 8S. Dobbins on said day and deliv- 
ered to said plaintiff, and which said notes and money were secured 
to be paid by a certain “trust deed” on the undivided one-fourth 
(}) part of south half(S. 3) of fractional section thirteen (13), township 

thirty-eight (38) north, range fourteen (14) east, Cook county, 
191 ~— [linojs, whieh was duly recorded in said Cook county on De- 

cember 11th, A. D. 1872, being land then owned by said 
Daniel P. Rhodes, which said notes and “trust deed” had been 
given as part of the purchase of said land and for which said Daniel 
P. Rhodes did afterwards, to wit, on the 21st day of November, A. 
D. 1873, made, executed, and delivered to said Mary C. Dobbins a 
deed of conveyance in fee-simple, which deed is recorded in the land 
records of said Cook county, in book No. 573, page 357, which said 
deed Mary C: Dobbins received and accepted from said T.S. Rhodes 
and caused the same to’ be recorded and which contained thé follow- 
ing words and figures, to wit: 


“This conveyance is made expressly subject to a certain trust 
deed, dated June 19, A. D. 1872, executed by said Daniel P. Rhodes 
to one Daniel sones, trustee, which said trust deed was made to se- 
cure two certain ‘promissory notes for the sum of twenty-five thou- 
sand ($25,000) dollars, each becoming due in oné and two years, 
respectively, from June Ist, A. D. 1872,-with interest at eight per 

cent. per annum, pavable semi-annually, and which incum- 
192. ~~ brance the party of the second part hereby assumes and 
agrees to pay to save the said party of the first part harmless 


Wherefore the said Mary C. Dobbins, debian: became liable to 
pay to the plaintiff the amount of said note as aforesaid, according 
to the lien of said “ trust deed,” and being so lable, the defendant 
Mary C. Dobbius, in consideration thereof, promised to pay to plain- 
tiff the said sum of fifty-thousand (350,00) dollars, according to the 
tenor and effect of said notes and “ trust deed.” 


And for that whereas the defendant, on the Ist day-of Oct., A. D. 
1878, in the.county aforesaid, was indebted to the plaintiff in the 
sum of seventy thousand ($70,000) dollars for money before that 
time lent by plaintiff to the defendant at her request; and in the like 
sum for money before that time paid and expended by the plaintiff 
for the use of the defendant at his request; and in like sum for lands 
sold for the use of defendant and at his request; and in like sum for 
interest before that time paid and expended by the plaintiff for the 
use of defendant, and at his request; and in like sum for money 

found to be due from the defendant to the plaintiff, and being 
193 so indebted the defendant, in consideration thereof, then and 
there promised the plaintiff to: pay him, on request, the sum 
of money so due to him as aforesaid. Yet the defendant, though 
requested, has not paid the samé or any part thereof to the plaintiff, 
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but refuses so to do, to the damage of the plaintiff of seventy thou- 
sand ($70,000) dollars, and therefore he brings his-suit, ete. 
JOHN G. DUNLEV Y, 
— Attorney for Plaintiff. 


Assumpsit. 
In the U.S. Dist. Court for the Northern Dist. of the State of Illinois 


WILLIAM P. KERR vs. Mary C. DoBBrIns. 


John C. Dunlevy, the attorney and agent in iact for the above- 
named William P. Kerr, plaintiff, makes oath and says that Mary 
C. Dobbins, the above-named defendant, 1s indebted to the plaintiff, 
William P. Kerr, in the sam of seventy thousand ($70,000) dollars 
for money due to plaintiff from the defendant, which said sum is 
still due to plaintiff from the said defendant, after allowing him all 
his just credits; deductions, and set-offs. 

JNO. C. DUNLEVY. 


Subscribed and sworn to before me this 1st day of November, A. 
D. 1873. 
[SEAL. | FRANK I. “a NETT, 
Votary Public. 


(194 . Ex. A. ; 
Cert’f’d Copy of Deed. Ex. A Above. 


This indenture, made this twenty-sixth day of November, in the 
year of our Lord one thousand eight hundred and seventy-two, be- 
tween Daniel P. Rhodes and Sophia L. Rhodes (his wife), of the city 
of Cleveland, county of Cuyahoga, and State of Ohio, party of the 
first part, and Mary C. Dobbins, of Chicago, Cook county, Illinois, 
party of the second part, witnesseth : 

That the said party of the first part, for and in consider ation 
of the sum of $160,000.00, one hundred and sixty thousand dol- 
lars, in hand paid by the said party of the second part, the receipt 
whereof. is hereby acknowledged, and the said party of the second 


part released and discharged therefrom, la- remised, released, sold, 


conveyed, and quit- -claimed, and by these presents do remise, release, 
sell,convey, and quit-claim, unto the said party of the second part. her 
heirs and assigns, forever, all the right, title, interest, claim, and de- 
mand which the said party of the first part have in and to the fol- 
lowing-deseribed lot, piece, or parcel of land, to wit. 
195 The undivided one-fourth (}) part of the south ‘half (S. 3) 
of fractional section thirteen (13), township thirty-eight (38) 
north, range fourteén (14), east of the third (3rd) principal meridian, 
Cook county, Hlinois, save and except the north one-third (4) of lot 
three (3), and excepting also lots nine (9), fen (10), eleven (11), fifteen 
(15), and sixteen (16) in C. B. Phillips’ subdivision of the western 
part of said half section. This conveyance is made expressly subject 


to a certain trust deed, dated June 19th, 1872, executed by said 
Daniel P. Rhodes to one Daniel Jones, trustee, which said trust 
deed was made to secure two certain promissory notes for the sum of 
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twenty-five thousand dollars ($25,000), each becoming due in one and. 
two years, respectively, from. June first, A. D. 1872, with interest. at 
eight per cent. per annum, pavable semi-annually, and which in- 
cumbrance the said ‘party of the second part hereby assumes and 
agrees to pay,and to save said party of the first part harmless 
therefrom. 7 

To have and to hold the same, together with all and singular the 

appurtenances and privileges thereunto belonging, or in anywise 
thereunto appertaining, and all the estate, right, title, interest, 
196 and claim whatever of the said party of the first Lpart,] 
either in law or equity, to the only proper use, benefit, an 
behoof of the said party of the second part, her heirs and assigns, 
forever. , : 

And the said Daniel P. Rhodes and Sophia L. (his wife), party 
of the first part, hereby expressly waive and release any and all 
right, benefit, privilege, advantage, and exemption under or by 
virtue of any and all statutes of the State of Illinois providing for 
the exemption of homesteads from sale on execution or otherwise, 
and especially under act entitled “An act to exempt homestead- 
from sale on execution,” passed by the General Assembly of the 
State of Illinois, A. D. 1851, and approved February 11, A. D. 1851, 
and an act entitled “An act to amend an act entitled an act to ex- 
empt homesteads from sale on execution,” passed: by said Assembly 
A. D. 1857, and approved February 17, A. D. 1857. 

In witness whereof the said part- of the first part have hereunto 
set their hands and seals the day and year first above written. 

DAN’L P. RHODES sans 
SOPHIA L. RHODES. — [sEAL. 


Signed, sealed, and delivered in the presence of— 
J. BARBER. 
GUSSIE R. HANNA. 


197 Sate or QOuio, \ 
(! | 88 
Cuyahoga County, 


I, Joseph Barber, a notary public in and for said county, in the 
State aforesaid, do hereby certify that Daniel P. Rhodes & Sophia L. 
thodes, personally known tu me to be the same persons whose names 
are subscribed to the foregoing deed, appeared before me this day in 
person and acknowledged that they signed, sealed, and delivered 
the said instrument of writing as their free and voluntary act for the 
uses and purposes therein set forth ; and the said Sophia L. Rhodes, 
wife of the said Daniel P. Rhodes, having been by me examined 
separate and apart and out of the hearing of her husband, and, the 
contents and meaning of the said instrument of writing having been 
by me fully made known. and explained to her, and also by me be- 
ing fully informed of her rights under the homestead laws of this 
State, acknowledged that she had freely and voluntarily executed 
the same, and relinquished her dower to the lands and tenements 
therein mentioned, and also all herrights and advantages under and 
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by virtue of all laws of this State relating to the exemption of 
198 homesteads without compulsion of her.said husband, and and 
that she does not wish to retract the same. 
Given under my hand and official seal this 21st day of November, 
[NOTARIAL SEAL. ] JOSIAH BARBER, 
me Notary Public. 


a 


THE STATE OF ONTO, 
Cuyahoga County, 
I, Benjamin 8. Cogswell, clerk of the court of common pleas, a 
court of record of Cuyahoga county aforesaid, do hereby certify that 
Josiah Barber, before whom the annexed acknowledgment was 
taken, was at its date a notary public in.and for said county, duly 
authorized by the laws of Ohio to take the same, and that I am well 
acquainted with his handwriting and believe his. signature thereto 
is genuine, and that the annexed instrument is executed and ac- 
knowledged according to the laws of the State of Ohio. 
In testimony whereof [ hereunto subscribe my name and affix 
the seal of said court, at Cleveland, this 21st day of November, A. D. 


1873. | 
[OFFICIAL SEAL. | BENJAMIN S. COGSWELL, Clerk. 


No..79759. Filed for record April 6th, A. D. 1876. at 11:a.-m. 
JAMES STEWART,. Recorder. 


199 Srate or ILiriNots, | 
County of Cook, § ¥ 

I, James W. Brockway, recorder. of deeds in and for said county, 
in the State aforesaid do hereby certify that the annexed is a true 
and correct copy of the record of a certain instrument filed in my 
office the 6th day of , L876,as document No. 79759, and recorded 
in book 575 of records, at page 357. ae, 

In testimony whereof [ have hereunto set my hand and affixed 
my official seal, at Chicago, this twelfth (12) day of Julv, A. D. 1877. 

[SEAL. | JAS. We BROCK WAY, Recorder. 


Ix. B. 


Copy of Notes Referred to Above, Ex. B, & Embraced & Assumed in Deed: 


$25,000. 3 CuHicaco, Nov. 26, 1872. 

On or before the first day of June, 1874, I promise to pay to the 
order of myself twenty-five thousand dollars, with 8 p’r et. in’st from 
Dec. Ist next, interest payable semi-annually on the Ist days of Dee. 
& June in each year, at the banking-house of Tyler, Wrenn & Co., 
Chicago, value ree’d. 


(Signed) : T. S. DOBBINS. 
200 $25,000. CnicaGco, Nov. 26, 1872: 


On or before the first day of June, 1874, I promise to pay to 
the order of myself twenty-five thousand dollars, with 8 p’r ct. in- 


e 
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terest from Dec. Ist next, interest. payable semi-annualiy on the first, 
days of Dec. & June in each year, at the banking-house of Tyler, 


Wrenn & Co., at Chicago, value rece’d. 
(Signed) fe ) T. S. DOBBINS. 


Each note endorsed on the back tereof T. S. Dobbins, Jno. C. 
Dunlevy, and in’st rec’d to June Ist, 1874. 


Endorsed: Filed Nov. 1, 1878. W. H. Bradley, cl’k. 


201 : . Judgment. 
United States Cireuit Court, Northern District of Illinois. 


WiIttiAM P. KERR- 
vs. 14884. 
Mary C. DoBBINs. 


Assumpsit. 


WepnNespbay, June 11th, A. D. 1879. 

Present: Hon. Henry W. Blodgett, district Judge. 

Now comes the plaintiff, by his attorney, and it appearing to the 
court that the defendant had been duly served with process and has 
failed to plead, and she being now ruled to plead ‘instanter, and she 
failing to plead or answer the rule, and the defendant being now 
three times solemnly called comes not, but makes default: It is 
thereupon considered, by the court that her default be entered, and 
that the plaintiff have and recover of the defendant his damages, 
and after hearing the evidence on the part of the plaintiff the court 


finds that there is due to the plaintiff on the two certain promissory 


notes for the payment of money only upon which this suit is 
founded the sum of sixty-eight thousand one hundred and 
202 sixteen dollars and sixty-seven cents. It is thereupon con- 
sidered and adjudged by the court that the plaintiff do have 


and recover of defendant the said sum of sixty-eight thousand one 


hundred and sixteen dollars and sixty-seven cents, his damages so 
as aforesaid, found together with his costs and charges in this be- 
half expended, amounting to the sum of twenty- four dollars and 
twenty-seven cents, and that he have execution therefor. 


203 Order of Court. 


United States Circuit Court, Northern District of Illinois. 


WILLIAM P. KERR , 
vs. 14884. 
Mary ©. DoBBins. 


Assumpsit. 


Tuurspbay, June 12th, A. D. 1879. 


Present; Hon. Henry W. Blodgett, distriet judge. 
Now comes the defendant, by Henry 5. emetit, Esq., her attorney, 


scene ne 


ei a 


78 SUSIE M. KERR ET AL., &C., VS. 


and moves the court to set aside and vacate the judgment and de- 
fault herein and for leave to file a plea. 


Ninth. Certified copy of stipulation in the case of William P. 
Kerr vs. Mary C. Dobbins aforesaid, recorded in the recorder’s office 
of Cook county December 30th, 1881, provides for setting aside the 
aforesaid judgment and_ the dismissal of suit and the delivery to 
Mrs. Dobbins of the Dobbins notes, in consideration of the full pay- 
ment thereof, and is in the words and figures following to wit: 


204. Unirep States OF AMERICA, fa 
Northern District of Illinois, j~” 
In the Cireuit Court. 
WittiAm P. Kerr vs. Mary C. Dopsrys. 
William P. Kerr, the plaintiff in the above-entitled suit, by John 
I. Bennett, his attorney, does hereby stipulate and agree that in con- 
sideration of the full pay ment of the two notes of $25,000 each (upon 
the assumption of the payment of which as con- tioned in the deed 


from said Kerr and wife to Daniel P. Rhodes and from said Rhodes 


and wife to said Mary C. Dobbins, conveying the undivided } of S. 
fr. 1 of see. 13, T. 38S N., R. 14 E., 3d P. M., for part of the pur- 
chase-money for which said notes were executed by Thomas S. Dob- 
bins) the judgment rendered in the said suit shall be set. aside, and 
the said suit dismissel, an] the said notes delivered to said Mary ©. 

Dobbins within twenty days from this date. 


WM. P. KERR, 
By JOHN I. BENNETT, 
His Attorney. 


No. 366,961. Reeorded Dec. 30, 1881, at 11 a. m. 
JAS. W. BROCKWAY, ¢ Ktecorder. 


205 Srate or Inzrors, |... 
County of Cook, f° 


I, James W. Brockway, recorder of deeds in and for said county, 


in the State aforesaid, do hereby certify that the annexed is a true 
and correct copy of the record of a certain instrument filed in my 
office the 30th day of December, A. D. 1881,as document No. 366,964, 
and recorded in book 1104 of records at page 9. 


In testimony whereof i haye hereunto set my hand and affixed my 


official seal, at Chicago, this eleventh (11th) day of February, A, D. 


1882. 
[SEAL.] ° JAS. W. BROCKWAY, Recorder. 


206 Fenth. Record in the cause of William P. Kerr vs. South 

Park Commissioners 1n the cireuit court of the United States 
for the northern district of Hlinois, in chaneery. By his bill Kerr 
counted on the legal title in him to S. E. fr. $ of see. 13, T. 38 N., R. 
14 E.. the E. 3 of S. W. ¢ of same section, the E. part of the west 4 
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of S. W. " of same section, not platted, : ind sundry lots in a subdi- | 
vision of the east part of S..W. } of same section. The decree in 
said cause was rendered Oct. 8th, 1878, and is as follows: 


Decree. 


Before Justice John M. Harlan. In Chancery. 


WILLIAM P. KERR 
vs. 
JoHN M. Witson, Paut CoRNELL, Leveret B. Stpway, GEorGE W. 
Gage, Chauncev T. Bowen, The South Park Comuissioners, Charles 
B. Phillips, and Charles H. Atkins. 


This cause coming on to be heard upon the consolidated bill, an- 
swers, and replications and proofs, and having been argued by coun- 
sel, and the court being sufficiently advised in the premises, 
207 ~—sit is ordered, adjudged, and decreed that the defendant, The 
South Park Commissioners, pay to the complainant, William 
P. Kerr, and his assignees the value of the premises on the twenty- 
seventh day of August, A. D. 1870, known and. described as the 
south fractional half of section thirteen in township thirty-eight 
north of range fourteen east of the third principal meridian, except 
lots 9, 10, and 15 in Chas. B. Phillips’ subdivision of 26 acres off the 
west side of the S. W. } of said section thirteen, according to plat of 
same recorded in the recorder’s office of Cook county in book 98 of 
maps, p. 9, and the east half of said southwest quarter of said sec- 
tion thirteen, together with interest thereon from the twenty -seventh 
day of August, A. D. 1870, at the rate of six per cent. per annum, 
upon the conveyance of said premises by the complainant, William 
P. Kerr and his assignees claiming under him, since the commence- 
ment of this suit by deed which shall release to the South Park Com- 
missioners all interest of the said complainant and his assignees. 
And it is further ordered that the value of said premises required 
to be paid be ascertained as follows: A Jury shall be empanelled in 
this court on the law side thereof to hear the evidence sub- 
208 mitted by both parties, and said jury shall determine by their 
verdict the value of the land hereinbefore described on the 
twenty-seventh day of August, A. D. 1870, the time when possession 
was taken by the South Park Commissioners, and the verdict shall 
be certified by the clerk to the chancery side of this court, and the 
amount so found shall be considered as the value of said premises 
on the day aforesaid, unless set aside or changed by the further order 
of this court. | 
And it is further ordered that the complainant, William P. Kerr, 
make a deed and procure deeds to be made by all persons claiming 
under him since the commencement of this suit, conveying to the 
South Park Commissioners the premises aforesaid when they shall 
pay the amount found to be due, with interest from the twenty-sev- 
enth day of August, A. D. 1870, at the rate of six per centum. 
And the court denies any relief to the complainant as to the east 
half of the southwest quarter of section 13 aforesaid, and it is ordered 
that the bill of complaint be dismissed as to that part of the premises. 
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And it appearing to the court that the South Park Commissioners 
have commenced proceedings to condemn the undivided one-quarter 
of the west half of the southeast quarter of section twenty-four 

209 in township thirty-eight north, of range fourteen east, of the 
third principal me ridian, another of the tracts described in the 

bill, belonging to the complaina t, it is ordered that all questions 
touching the same be reserved for the further order of the court. 
It is further ordered that the question of costs be postponed for the 
further consideration and order of the court. | 

Ant thereupon the said South Park Commissioners pray a sepa- 
rate appeal, which is thereupon allowed upon the giving of security, 
according to law, to be approved by the circuit judge. 

Eleventh. Certified copy of the official proceedings of the South 
Park Commissioners of November 21st, 1879, at which meeting the 
record shows the foliowing members present: James Morgan, John 
R. Walsh, John B. Shermin, Paul Cornell, Cornelius Price, and that 
the following res lution was passe, there being no other reference 
to the matters therein contained in the record of said meeting : 

“Resolved, Taat the president of this board is herebv authorized 

to make such-settlement and adjustment of the litigation re- 
210 = garding the south half of fractional section 13, town. 38, 14, 

and such purchase of the title thereto as, in his judgment, 
may be advisable, and for that purpose to.draw from the treasurer 
of this commission a sum not exceeding the sum of.ninety thousand 
dollars before reporting the same to this board, and that.the auditor 
is heréby instructed to sign the necessary Warrants for said sum ‘of 
money or so much thereof as ¢: allied for. 

Twelfth. Receipt of James Morgan, dated April 8, 1880, for sundry 
papers, Which receipt is in the w ords and figures following, to wit: 

(See deposition of Morgan. ) | 

Thirteenth. The notes and papers referred to in said receipt, eight 
in number, — as follows, to ‘wit: 


211 Promissory Note. 
a , : JuLY 16. . 
$30,325.00. ' , — -Cratcaco, Inn., May 14, 1879. 


Sixty days after date I promise to pay the National Bank of Ih- 
nois, at Chicago, or order, thirty thousand three hundred & 
twenty-five dollars, at the banking: house of said bank, value re- 
ceived, with interest at the rate of ten per cent. per annum after 
maturity, having deposited with said bank as collateral security a 
certain promisory note for the sum of twenty-five thousand ;9,°, dol- 
lars, dated) Chicago, November 26, 1872, made by T. 8S. Dobbins, 
payable to his own order on or before June 1, 1874, at banking- 


house of Tyler, Wrenn & Co., with 8 per et. interest, & -by s’d Dob- — 


bins indorsed in blank, with interest endorsed paid to June 1, 74: 
sd note secured by trust deed on undiv. } of S. 3 of see. 13, T. 38 


~R. 14, made by Dan. P. Rhodes to Dan. ay Jones, Jno. B. Drake, 


alternate trustee, which said security, or any part thereof, I here by 
give the said bank, or its president or cashier, authority to sell on 
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the maturity of this note or at any time thereafter or before, 
212 in the: event of the said security depreciating in value, at 
' public or private sale, at their discretion, without advertising 
the same or giving me any notice, and to apply so much of the 
proceeds thereof to the payment of this note as may be necessary 
to pay the same, with all interest due thereon, and also to the 
payment of all expenses attending the sale of said collateral | 
security; and in case the proceeds of the sale of said collateral 
security shall not cover the principal, interest, and expenses, 
I promise to pay the deficiency forthwith after such sale, with 
interest at ten per cent. per annum. And it is hereby agreed 
and understoed that if recourse is had to said collateral, any excess 
of collateral upon this note-shall be applicable te any other note or 
claim held by said. bank against me, and in case of any exchange 
| of or addition to the collateral above named the provisions of this 
note shall extend to such new or additional collateral.’ 


(Signed) WILSON K. NIXON. 


Endorsed : 19906. Without recourse to us. “ Signed.” The 
National Bank of, Illinois, by H. H. Nash, cashier. 


r 213 Promissory Note. 
: Exuisit B. 
$25,000 No. 374 WaBasH AVENUE, 


- Cuicaco, Nov. 26, 1872. 

( 1 orbefore the first day of June, 1874, I promise to pay to the order 
of myself twenty-five thousand dollars, with 8 per cent. interest 
from Dee. Ist next, interest pavable semi-annually on the first days 
of Dec. & June in each year, at the banking-house of Tyler, Wrenn 
& Co.. in Chicago, value ree’d. 


(Signed) : T. S. DOBBINS. 


Endorsed: 1. Int. ree’d to Dee’r ist, 1872. 2. Int. p’d to June 1, 
73. Ree’d five hundred dollars int. Jan. 10, ’74. 3. Ree’d five 
hundred dollars int., Feb’y 10,’74. (Signed) T.8. Dobbins. (Signed) 
Jno. C. Dunlevy. 4. Ree’d int. to June, 1874. 


214 . | Promissory Note. 
d. JuLy 17. 
$30,225.00. Cuicago, Inu., May 15th, 1879. 


Sixty days after date I promise to pay the National Bank of 
Illinois, at Chicago, or order, thirty thousand two hundred and 
twenty-five dollars, at the banking-house of said bank, value 
received, with interest at the rate of ten per cent. per annum 
| after maturity, having deposited with said bank as collateral security 
| one note of $25,000.00, dated Chicago, Nov. 26, 1872, made by T. S. 
Dobbins, payable to his own order on or before June 1, 1874, at the 
banking-house [of] Tyler, Wrenn & Co., Chicago, with 8 % in- 
terest, and by said Dobbins endorsed in blank, with interest endorsed 
11—124 
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— 


paid to June, 1874, said notes being secured by trust deed on the un- 
divided quarter of S. $ of sec. 13, T. 38, R. 14, made by Daniel P. 
Rhodes to Daniel A. Jones, John B. Drake, alternate trustee, which said 
security or any part thereof I hereby give the said bank, or its pres- 
ident or cashier, authority to sell on -the maturity of this note, or 

at any time thereafter or before, in the event of said security 
215 depreciating | in value, at public or private sale, at their dis- 

cretion, without advertising the same or giving me any notice, 
and to apply so much of the proceeds thereof to the payment of 
this note as may be necessary to pay the same, with all interest 
due thereon; and also to the payment of all expenses attending 
the sale of said collateral security ; and in case the proceeds of the 
sale of said collateral security shall not cover the principal, in- 
terest, and expenses, | promise to pay the deficiency forthwith after 
such sale, with interest at ten per cent. per annum. 

And it is hereby agreed and understood that if recourse is had to | 
said collateral, any excess of collateral upon this note shall be ap- 
plicable to any other note orclaim held by said bank against me, and 
in case of any éxchange of or addition to the collateral above named 
the provisions of this note shall extend to such new or additional 
collateral. 


_ (Signed) _ LLEWELLYN CURRY. 


Kudorsede 19914. Without recourse to us. (Signed) The Na- 
tional Bank of Illinois, by H. H. Nash, cashier. | 
216 <o Exuisit E. 
Promissory Note. 
$25,000. — - perks Cuicaco, Nov. 26, 1872. 
On or before the first. day of June, 1874, I promise to pay to the 
order of myself twenty-five thousand dollars, with 8 pr. ct. interest 


from Dee. Ist next, interest payable semi- -annually on the Ist days 
of Dees & June in each year, at the banking-house of Taylor, Wrenn 


& Co., in Chicago, value ree’d. 


(Signed) : T. S. DOBBINS 


Endorsed: Int. rec’d to Dee’r Ist, 1872. Int. p’d to June 1, ’73. 
Ree’d five hundred dollars’ int. Jan. 10, 74. Ree’d five hundred 
dollars int. Feb. 10,74. (Signed) T. 8. Dobbins. | (Signed) Jno..C. 
Dunlevy. Ree’d int. to June, 1874. 

217 . | EXHIBIT F. 


Promissory Note & Power of Attorney. 


$21,000.00. — Cuicaaco, Itu., November 14th, 1879. 

On demand, after date, I promise to pay the National Bank of 
Illinois, at Chicago, or order, twenty-one thousand dollars, at the 
b: nking-house of said bank,. value received, with interest at the rate 
of eight per cent. per annum after demand. 


(Signed) JOHN I. BENNETT. 


THE SOUTH PARK COMMISSIONERS. 


Know:all men by these presents that whereas I, the subscriber, am 
justly indebted to the National Bank of Illinois, at Chicago, upon a 
certain promissory note, bearing even date herewith, for the sum of 
twenty-one thousand dollars, with interest at the rate of eight per 
cent. per annum after demand, and due.on demand after date: 

Now, therefore, in consideration of the premises, I do hereby make, 
constitute, and appoint W. ©. Grant, or any attorney of any court of 
record, to be my true and lawful attorney, irrevocable, for me and 
in my name, place, and stead to appear in any court of record, in 

term: time or in vacation, in any of the States or Territories 
218 of the United States, at any time after the date hereof, to 

| waive the service of process and confess a judgment in favor 
of said The National Bank of Illinois, at Chicago, or their. assigns 
or assignees, upon the said note, for the amount then due on said 
note, and interest thereon to the day of the entry of said judgment, 
together with the costs and usual attorney’s fees; and also to filea 
cognovit for the amount thereof, with an agreement therein that no 
writ of error or appeal shall be prosecuted upon the judgment en- 
tered by virtue hereof, nor any bill in 7 filed to interfere in 
any manner with the operation of said judgment, and to release all 
errors that may intervene in the entering up of said judgment or 
issuing the execution thereon; and also to waive all benefit or ad- 
rantage to which — may be entitled by virtue of any homestead 
or other exemption law now or hereafter in force in this or any 
other State or Territory where judgment may be entered by virtue 
hereof, hereby ratifying and confirming all that my said attorney 
may do by virtue thereof. 

Witness my hand and seal this 14th day of November, A. D. 1879. 

(Signed) JOHN I. BENNETT. [seEat.] 


In presence of— 


29645.. Endorsed: Without recourse to us. (Signed) The National 
Bank of Illinois, by H. H. Nash, cashier. . 


219 EXHIBIT G. 
Promissory Note. 


$7,200.00. Cuicaco, February 26th, 1880. 
On demand, after date, I promise to pay to my own order seventy- 
two hundred dollars at National Bank of Illinois, value received. 
No.—. Due. : 3 
(Signed) LLEWELLYN CURRY. 


Endorsed: (Signed) Llewellyn Curry. 


220 Know all men by these presents that I, Fred. A. Ingalls, of 

the city of Chicago, Illinois, do hold the title by quit-claim 
deed, dated November 12, 1879, from Mary C. Dobbins and ThomasS. 
Dobbins, her husband, to the south half of fractional section thirteen 
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(13), township thirty-eight north, range fourteen (14) east, of the 3 
P. M., in trust to secure the payment ‘to the National Bank of Illi- 
noisa note of John I. Bennett to said bank for ($21,000.00) twenty-one 
thousand dollars, due on demand, to bear eight per cent. per annum 
interest after demand: and whatever interest is conveyed to me by 
said deed is held for the security of said sum specified in said note, 
in trust for said bank as the first security for repayment of said 
money on said ee 
Chicago, Nov. 14th, 1879. 


(Signed) FRED. A. INGALLS.  [sEAt.] | 
Witness: 


(Signed) JERE’H LEAMING. 


I also holce in trust the title derived through the following- 
221 described deeds, viz: Deed from Robert E. Jenkins, reeeiver of 
estate of Thomas S. Dobbins, in ease [wherein] Morris R. Hunt 
is complainant and said Dobbins e¢ al. are defendants, in U.S. circuit 
court for northérn dist. of Illinois; Robert E. Jenkins, assignee of Thos. 
S. Dobbins, in bankruptey, to Frank I. Bennett, and from Frank I. 
Bennett, all covering the interest of said Dobbins in 8. 3 frac. see. 
13, T. 38 N., R. 14 E. 3rd P. M., and it is held, 1st, to secure the 
payment of the wiithin-named sum of twenty-one thousand dollars: 
2nd, to seeure to the holder thercof the pavment. of $7,200.00, evi- 
dencéd by note of Llewellyn Curry, payable to the order of himself 
and by him endorsed, dated February 26, 1880, pavable on demand. 
Witness my hand this 26th day of February, 1880. : 
(Signed) ) RRED. A. INGALLS. 


222 Fourtee nth. Copies of receipts given for warrant No. 4782 
for $52,800, and warrant. No. 5035 for $7,200 as follows, to wit: 
(See deposition of Morgan.) 


* 


222 Fifteenth. The original warrants, Numbers 4782 and 5035, 
as follows, to wit: , 
No. 4782. 
Office of the South Park Commissioners. 67 Dearborn Street. 
$82.800. CiicaGo, Nov. 22d, 1879. 
Pay National Bank of [linois, or order, eighty-two thousand eight 


hundred dollars, for acc. of land. ; 
H. W. HARMON, Secretary. 


To George Schneider, treasurer South Park Commissioners. 
[National Bank of Illinois. Paid.] 
Countersigned and registered. 


PRICE, Auditor. 


Endorsed: Pay the withm to order of payee and charge samé to 
my account. Geo. Schneider, treasurer South Park Commission. 


THE SOUTH PARK ner 


923 : No. 5035. 
Office of the South Park Commissioners, 67 Dearborn Street. 


7.200. 00. CHiIcaGco, 2-26, 1880. 


Po James Morgan, pres., as per res'l. Nov. 21,’79, or order, seventy- 
two hundred dollars, for acct. securities on land 8. 4 fr’l Sec. 3, T. 
38, R. 14. 
H. W. HARMON, Secretary. 


To George Schneider, treasurer South Park Commissioners. 
{National Rank of Illinois. Paid.] 
Countersigned and registered. 


C. PRICE, Auditor. 


Endorsed: National Bank of Illinois, pay the within to order of 
payee and charge same to my account. Geo. Schneider, treasurer 
South Park Commission. Pay to order of J.C. Dunlevy (deeds from 
assignee and receiver, R. E. nanny James Morgan, pres’t. Jno. 
C. Dunlevy. 


224 Sixteenth. Resolution adopted by the South Park Com- 
missioners May Ist, 1877, as follows, to wit: 

“ Resolved, That Francis H. Kales and Richard's. T hompson be, 
and are here by, declared to be the regular attorneys for the South 
Park Commission, with monthly retainer of $100 each, until other- 
wise ordered by the board.” 

On behalf of the complainant was then read the depositions of 
H. W. Harmon, secretary of theSouth Park Commission ; 8. W. Burn- 
‘ham, J. F. Foster, W. B. Wirt, H. S. Monroe, Thomas 8S. Dobbins, 
Hi. W. Harmon (recalled), John R. Walsh (taken originally for def’t 

Morgan), R. E. Jenkins, and Cornelius Price. as follows: 
225 Complainant also read in evidence the me ge of John 
P. Bennett, Frank P. Bennett,aud William H. Bradley, taken 
originally on the cross-bill of John P. Bennett, which depositions 
are as follows, to wit: 


On the part of defendant Kerr, was read in evidence the depo- 
sitions of R.S. Thompson, John B. Sherman, Paul Cornell, James 
Morgan, and John C. Dunlevy, as follows, to wit : 


226 In the Cireuit Court of the United States for the Northern 
District of [iinois. 


THE SouTH Park COMMISSIONERS, Complainant, 
VS. 
JAMES MorGAN and Others, Defendants. 
Testimony taken before Henry W. Bishop, master in chancery of 
said court, Tuesday, the 17th day of January, A. D. 1882. 


Present: Mr. W. Fuller, Esq., for complainant; J. Leaming, Esgq., 
for defendant Morgan. 
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RicHarp S. THompson, a witness on behalf of the defendant-, being 
first duly sworn, wes examined in chief by Mr. LEAMING, and ‘de- 
poses and says as follows: | 

Q. State your name, age, residence, and occupation. 

A. My name is Richard 8. Thompson; age, 44 years; my resi- 
dence is Hyde Park; my occupation is that of a lawyer;-State of 
Illinois. ie | 

Q. Do you know the parties to this suit; and, if so, how long 
have vou known them ? 2 

A. I believe I know all the parties to this suit; I have known all 
the South Park Commissioners since their organization; I have 
known Mr. Morgan for ten years—about. 


Q. In 1879 or thereabouts did you have anything to do in rela-. 


tion to any attempted settlement of the matter known as the 
227 | land controversy, sec. 13, 38, 14, in ‘the east part of the South 
Park ? | 

A. I did. 

Q. And whjch is alluded to in the bill filed here and set up ? 

A. Yes. 

(), Now you may state what you did between the South Park 
Commissioners and John C. Dunlevy—Dunlevy acting for Kerr and 
you acting for the South Park Commissioners ; what occurred’? 

A. I will say, to commence with, there was a litigation pending in 


the United States circuit court for the northern district of Illinois, 


in reference to the south half or fractional half of section 135, town- 
ship 38 north, range 14, the property you have referred to, and with 
that litigation IT had no connection whatever; I never had acted for 
the South Park Commissioners with reference to this property in 
any manner as its attorney; I had never been connected with the 
litigation and had nothing todo with that matter; it was left to the 
other attorneys. In 1878, about October 8, there was a deeree ren- 
dered in the United States circuit court in that suit, and, as I under- 
stand, an appeal begun . : : 
(Q). You have not stated in what suit. 

“A. In the suit of Kerr vs. South Park Commissioners ef al., and, 
as | understand, an appeal was: taken by the South Park Commis- 
sioners to the Supreme Court of the United States, and also, after- 
wards, an appeal was taken on behalf of Kerr, Iam informed; I 
know nothing of the fact.other than by information ; after that de- 
cree had been, rendered in the United States circuit court Paul Cor- 
nell, then a Sduth Park Commissioner, also Mr. James Morgan, a 

South Park Commissioner, spoke to me at different times, and 
228 asked me whether I would not undertake to effect a settle- 

ment or compromise of that litigation with the representa- 
tives of Mr. Kerr, with a view of obtaining for the South Park Com- 
missioners a title to the premises above mentioned, namely, the 
south half-section 13; I stated that I would undertake the settle- 
ment, at least I would see what could be done; if anything worthy 
of consideration could be effected I would advise, but that I would 
take that course acting as an agent and not in the capacity of attorney. 


THE SOUTH PARK COMMISSIONERS. 


: S x ° . 
I saw John C. Dunlevy, who represented. himself as attorney-in-fact 


of Mr. Kerr, and we had constant interviews from that time up to - 


about April, the first of April, 1879; the matter then had taken such 
shape that it seemed possible that a compromise might be made, and 
I then had interviews with Mr. Walch, one of the South Park Com- 
missioners, and with Mr. Sherman—John B. Sherman—another 
member of the South Park Commission, and Mr. Morgan, with ref- 
erence to the matter. Constant interviews continued until some time 
in April, 1879, when a meeting was called at Mr. Morgan’s oftice for 
Mr. James Morgan, John B. Sherman, and John R. Walch, all three 
Commissioners of the South Park, and all three being present with 
myself to consider the question of this compromise; at that time 
the basis of a compromise. had been reduced to writing, which 
was essentially and substantially the same as that attached 
to the answer of James Morgan in this case, marked Exhibit 
A, with the exception tiat the maximum price per acre was 
not determined; at that meeting Mr. Walch, Mr. Sherman, and 

Mr. Morgan discussed that contract from first to last, 
229 each clause of it thoroughly, and such changes as they de- 

sired to have made, and.a memorandum of them was then 
made at that time, and I wasinstructed by those gentlemen to make 
the changes suggested, and then, if Mr. Kerr would reduce 
the maximum to $2,000 per acre, that the contract might be made. 
I then had further interviews with John C. Dunlevy, and finally it 
resulted in his agreeing to the contract as modified by the sugges- 
tions of these three gentlemen, and agreed to the $2,000 as the limit, 
as he stated, with a view to an immediate settlement, and that he 
might immediately be placed in funds for purposes that he de- 
sired. <A fair copy of the contract was then written out, which was 
precisely the same as that attached to the answer of James Morgan, 
marked Exhibit A, with the exception that the date had not been 
added to it, the date of the contract, and the signatures had not been 
put to it; that contract I delivered to John R. Walch at his office, and 
asked him to look it over again thorcughly, and see if he had any 
further suggestions to make; he took that contract; the next day or 
the seeond day after, I wouldn’t be sure which—this was in Mav, the 
early part of May—I went to his officeand he handed me back the con- 
tract, saving that it was all right and to go ahead and execute it. ° I 
then told Mr. Walch that I did not desire to sign that contract or 
place my name to that contract unless 1t was a matter that was being 
cone in such good faith that I might rely upon its accomplishment, 

and I did not desire to place my name upon a contract that 
230 would not meet with entire approval. He told me to go on 

and sign it. I will say, however, that I had previously shown 
that same contract to James Morgan, at his house; he had 
read it over and examined it, and stated that it was correct, and 
to execute it. At the time I received the contract back from 
Mr. Walch I told him I would take it down to Mr. Sherman before 
executing it; but he told me it was not necessary ; he knew Mr. 
Sherman’s views in the matter; the contract was agreed upon while 
he was present, and there was no necessity of my seeing him; but I 
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did go to Mr. Sherman’s house with the contract, and proposed to read 
it to him, and he said it was not necessary to read it to him; asked me 
what changes had been made in it since the consultation in Mr. 
Morgan’s office; I indicated the changes that had been made, read 
them to him, and he told me to execute the contract. In that agree- 


ment, and in that understanding made with Mr. Dunlevy, as the | 


attorney-in-fact of Mr. Kerr, it became necessary for him, as he rep- 
resented, to have immediate funds, and it had been agreed between 
Messrs. Walch, Sherman, and Morgan, and Mr. Dunlevy that he was 
to have the amount advanced that should be shown to be due upon 
what were known as the Dobbins notes, that are referred to in the 
bill—two notes originally for $25,000 e ach, with interest due on them 
at that time amounting, principal and: interest, amounting to about 
$70,000. Mr. Morgan, when the matter of raising the funds finally 
came to be discussed, insisted that no money should be taken from 
the commision without the matter-being first passed upon by 
251 the board and the other commissioners agreeing with him, so 
that it became necessary to raise this money in some other way in 
order to meet theagreement which Mr. Dunlevy insisted upon; that be- 
fore this contract should be openly approved in the board and be made 
public he should have an opportunity to purchase in such outstand- 
ing titles as he could negotiate for, and that for that purpose it was 
not desired that the contract should be immediately approved in the 
board, and that no action should be taken in the board. to give notice 
to persons*that were making claims upon the title that the contract 
had been made, the agreement being that he was to have the amount 
of money shown.to be due upon the Dobbin’s notes, and $50,000, as 
the first payment under the contract, making in all about $120,000. 
Under that state of facts Mr. Walch went with myself to the National 
Bank pf [linois, and made arrangements with Mr. Snyder as presi- 
dent, and; I think, Mr. Bradley, as some. officer of the bank; I don’t 
remember what his spray was; [ think director, and one of the 
managers of the bank ; Mr: Nash, secretary of the bank, was present 
part of the time. He made the : arrangement that the bank was to 
advance Mr. Kerr or Mr. Dunlevy, as Mr. Kerr’s attorney-in-fact, 
money upon these two notes of Dobbins, secured by the trust deed 


of Rhodes upon the undivided (}) one-fourth of the. said south half 


of section 15. Mr. Walehat that time represented to the bank ofti- 
cers that there was an agreement about to be consummated, the con- 
summation of which was delayed in order to facilitate the 


232 ~~ purchase of outstanding titles; that it was a matter that 


would be beneficial to the park, and that it was a mere tem- 
porary matter for the purpose of getting in these outstanding titles 
until that was done they didn’t desire “the thing to be know n, and 
that if they would advance the money upon these notes to Mr. Dun- 
levy, that as soon as the board, the park board, adopted a compro- 
mise that they would take up the advance. The bank officers 
agreed to do it. He stated that it would be necessary for them to 
advance the money upon the Dobbins notes, they being past due, 
or that it would be necessary in order to make the transactions that 
some notes should be made and the Dobbins notes placed as collate- 
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ral. That was the arrangement that was finally effected. Now, in 
conformity with that understanding, the two notes that are men- 
tioned in the bill, one dated May 14, 1879, made by Wilson K. 
Nixon, for $30,325, due at 60 days to the National Bank of Illinois, 
and one dated, I think, about the 15th of May, 1879, made by Llew- 
ellyn Curry, for $30,225, payable to the National Bank of Illinois, 
were made, and the Dobbins notes, referred to in the-bill, for 
$25,000 each, secured by the trust deed ‘made by one Rhodes, were 
placed as collateral to the Nixon and Curry notes, and the bank 
made the advance. Immediately negotiations were instituted for the 
purpose of clearing up what was known as the Dobbins title, or 
Mrs. Dobbins’ title. I will state that this contract that I have men- 
tioned with Mr. Kerr and the South Park was executed on the 14th 
day of May, 1879, and signed, as set forth in Exhibit A, 
233  Morgan’s answer to William P. Kerr, by John C. Dunlevy, 
his attorney-in-fact, and the South Park Commissioners, by 
Richard 8S: Thompson, its agent. | 
The matter ran along until about the 12th of November, various 
negotiations having been attemptéd and failed for the procaring of 
what was known as the Dobbins title under the terms of that con- 
tract. About that time an agreement was reached for the title of 
Mrs. Dobbins—that. is, for the equity of Mrs. Dobbins in the prop- 
erty, and a deed was executed, dated, I think, the 12th day of No- 
vember, 1879, and acknowledged on the same day, and on the 14th 
of November, 1879, it became necessary to pay the money that had 
been agreed to be paid for that deed, together with certain commis- 
sions to parties who had_ perfected the arrangement. The amount 
of money, it was claimed, necessary to be paid was $21,000. Mr. 
Walch again went to the bank and arranged for that $21,000 for 
‘that $21,000 which the bank did advance to John I. Bennett, who 
Was acting In the matter of attempting to make this purchase of the 
outstanding title. Bennett gave his individual note to the National 
Bank of Illinois for $21,000, dated November 14, 1879, in my pres- 
ence, saying to the bank officer, and it having been previously 
agreed, that as soon as we got this title by quit-claim deed from 
Mrs. Dobbins to Fred. A. Ingals, who was to hold the title in trust, 
that Mr. Ingals should make a declaration of trust to secure that 
note of Bennett. The $21,000 was paid by the bank to Bennett, 
and he went out leaving me, and afterwards brought back 
234 the deed to Fred. A. Ingals. Fred. A. Ingals then made a 
declaration of trust, declaring substantially that he held the 
title. I think that is set up in the bill or answer, dated on the 14th 
of February, 1879, in which Ingals declares that he holds the title 
derived by the quit-claim deed from Mary C. or Thomas 8. Dobbins, 
dated November 12, 1879, of the south fractional half of section 13, 
38, 14, in trust to.secure the John I. Bennett note of $21,000. That 
declaration of trust was given to the hank as security for that note. 
At the time of the transaction Mr. Walch represented to the bank 
ofticers thatthe matter was about closed, so far as getting in this out- 
standing title was concerned, and that the contract would be pre- 
sented to the South Park Commissioners and they would very soon 
12—124 
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take up this indebtedness. My recollection is that he told them it 
should be done at the next meeting of the board, the next regular 
meeting of the board; this was in my presence. This contract, 
made between Dunlevy and myself as agent of the South Park Com- 
missioners, was dated, as [ have said, on the 14th day of May. The 
matter having held along as long as it did, and there being a re- 
quirement in the contract specifying certain things should be done 
within thirty days of the date of the contract in behalf, as I remem- 
ber it, of the South Park Commissioners. my recollection. is ‘that 
I called the attention of some of the commissioners to it, and 
asked Judge Dunlevy, as attorney-in-fact, to change the date of 
the instrument so the thirty days would commence to run from 

about the time of the meeting, instead of in May, and the 
235 date of the contract was changed from May, 14, 1579, to 

November, 14,1879, so that the thirty days’ clause in the con- 
tract might be complied with after it had been presented to the 
commissioners in open board. On the 21st of November, 1879, 
there was a meeting of the South Park Commissioners in regular 
session, and this contract was laid before the full board. The entire 
membership of the South Park Commissioners were present—John 
R. Walch, John B. Sherman, James Morgan, Paul Cornell, and 
Cornelius Price. The contract was somewhat. discussed, Mr. Cor- 
nell. stating that he was in favor of it, and the only objection that 
was made was made originally by Mr. Price, who said that he had 
not known anything about the contract; it was a new thing to him, 
and that while he had known for a few days an effort was being 
made to settle or comproinise, that he knew nothing about the terms 
of the contract; it never liad been shown him, and he had never 
been consulted in regard to the matter, and he asked that the matter 
be laid over until the next meeting of the beard, so that he might 
have an opportunity to examine it more, at least. Mr. Walch said 
there was no objection-to that other than the fact there were securi- 
ties at the National Bank of Illinois which it had been agreed 
should be taken out, and it was understood that action should be 
taken by the commissioners at that meeting to take up the securi- 
ties and relieve the bank from carrying them longer. Mr. Walch 

knew precisely what the securities were, and he requested me 
236 to draw upa resolution which would enable sufficient funds 

to be taken from the commission to take up those securities 
from the bank, and to meet any further expenses in clearing up. the 
Dobbins title,.and I drew the resolution which was adopted at that 
mecting, as shown by the bill or the answer. The resolution was 
adopted by the board on the 27 of November, 1879, and the matter 
was then, by general consent, laid over for Mr. Price to make a 
personal inspection of the contract, and satisfy himself with refer- 
ence thereto. My recollection is, | went to the bank with Mr. Mor- 
gan about November 29, on which date a warrant was drawn under 
the resolution which was adopted on.-the 21st for the sum of $82,800, 
which warrant was made on its face payable to the National Bank 
of Illinois. Mr. Morgan delivered that to the bank ; my impression 
is I was with him at the time. I was with him. or else he showed 
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me his papers afterwards. I know the warrant was so drawn, for I 
have seen it.. Mr. Morgan delivered that warrant to the National 
Bank of Illinois, and took up the three notes of Nixon, Curry, and 
Bennett, together with their collaterals and the declaration of trust. 
I had heard, and, in faet, the papers in connection with the title to 
this property were such as to lead me to believe, there might be 
some question in reference to whether or not Thomas S. Dobbins 
himself might have an interest in the premises, which it would be 
necessary to extinguish, the facts, as I have heard them, being that 
he had used some funds in the purchase of the property at the time 
that the conveyance was made to Mrs. Dobbins, or’ the con- 
-  veyance made to Rhodes, and the fact being apparent 
237 that Thomas S. Dobbins had given his individual note for the 
payment of the deferred purchase-money, and, fearing there 

might be some complication in the matter, I told John C. Dunlevy 
that he must get the title from the assignee in bankruptcy of 
Thomas 8S. Dobbins, Robert E. Jenkins, and also get any title he 
might have in the matter in which he had been appointed receiver, 
appointed, I think, by'the United States circuit court. I desired 
those two titles taken up; no matter whether they were worth much 
or little, I desired they should be procured. ‘A deed dated February 
17, 1880, made by Robert E. Jenkins, receiver of the estate and 
effects of Thomas S. Dobbins, under a proceeding in the United 
States circuit court for the northern district of Illinois, wherein M. 
R. Hunt is complainant and Thomas 8. Dobbins and others is de- 
fendant, was made to Fred. A. Ingals, of Chicago, conveying all 
interest of said Dobbins in the south half of fractional section 13, 
38, 14, Cook county, Illinois, which deed was recorded on the 20th 
of March, 1880, in the recorder’s office of Cook county, and on the 
‘25th .of February, 1880, a deed of Robert E. Jenkins, assignee in 
bankruptey of the estate of Thomas 8S. Dobbins, was made to Frank 
I. Bennett, which deed was acknowledged on the 25th of February, 
1880, and recorded March 30th, 1880, conveying all interest of Dob 
bins in an undivided one-fourth interest in the south fractional half 
of said section 13. On the 25th of February, 1880, a deed was made 
by Frank I. Bennett, quit-claiming the same premises conveyed to 
him by Jenkins, assignee in bankruptcy, to Fred. A. Ingals, 

238 which deed is recorded on the 25th of March, 1880; and on 
the 26th of February, 1880, Fred. A. Ingals made a declara- 

tion of trust substantially that he held the title conveved to him 
under the deeds of Jenkins and Bennett, first, to secure the Bennett 
note above referred to of $21,000, and, second, to secure the note of 
Curry for $7,200. This note of Curry was a note which was made 
for the purpose of raising an additional amount and completirg the 
paying over of the $9,000, which was for the balance of the $90,000, 
being $7,200. The South Park Commissioners in the resolution re- 
ferred to provided that $9,000 should be expended by the president 
of the board, and this $7,200 was the balance of the $90,000, $82,800 
having already been paid to the National Bank of Illinois, as I be- 
fore stated. This note was given to represent that $7,200, and the 
declaration of trust was given so that it could be secured. The 
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commissioners, so far as inv knowledge goes of their action, never 
did formally adopt the contract that I have referred to as attem ped 
to be made between Mr. Kerr and the commissioners, and it was 
the understanding, distinctly made by Mr. Dunlevy, as attorney-in- 
fact of Mr. Kerr, that in this transaction if anything should oecur 
by which that contract should not be formally adopted by the 
commission, that then and in that event whatever sums were ad- 
vanced by tne commissioners In any of, these transactions should 
stand as a payment to Mr. Kerr on ‘the title that he might 
have in the south half of said fractional section 13; said pay- 
ments should bear interest at the rate of 6 per cent. from 
the time they were made by the said commissioners. — It 

was the agreement made at the time the Dobbins notes 
239 ~~ were delivered as collateral to the Curry'and Nixon note;. 

that they should not. be foreclosed, but that they were 
delivered in view of the terms mentioned in the contract to which I 
have alluded, as attached to the answer of Morgan, marked Exhibit 
A. I willstate that I think some time in March, 1880, I ceased to 
have anything further to do with this matter. I will further state 
that the said Park Commissioners never paid me any compensation 
whatever for the work that I did in regard to this compromise, or 
attempted compromise, nor did [ ever demand any pay from them, 
nor have [ any demand upon them for any pay on account of the 
service that I performed in this matter. -I acted upon the distinct 
understanding that I was acting as an agent and not asan attorney. 
In June, 1881, 0 or about the first of July, [ received the following 
letter from Joseph. F. Bonfield; then attorney of the South Park 
Board, which I desire to attach'and have made a part of my depo- 
sition, to. which letter I sent Mr. Bonfield a reply, a letter-press 
copy of which I also attach hereto. 

Q. Who was the attorney for the board of South Park Com mis- 
sioners in the litigation between the commissioners and nel Tr during 
the period of which you have spoken ? 

A. Francis H. Kales was the regular attorney of the commission 
in charge, as I understand it, of this case, and I believe Mr. M. W. 
Fuller and L yma Trumbull are employed by the commission -in 
the case to assist Mr..Kales. 

Q. Mr. Kales was likewise the regularly retained attorney and 
counsel of the board at that time * ? 

A. Yes, sir. | 
240 —  Q. Did you consult with Mr. Kales in regard to the con- 
tract.of Which you have spoken between Kerr and the Board 
of South Park Cammissioners 

A. I did. I will state one thing further: at the time of the adop- 
tion of the resolution by the South Park Commissioners for the pay- 
ment of this money I had with me before the board at that time 
the deeds made by Mr. Kerr referred to in the contract attached to 
Morgan’s answer as Exhibit A. The deeds run from Kerr to the 
South Park Commissioners, which deeds had been left: by Dunlevy, 
as attorney-in-fact of Mr. Kerr, with Jeremiah Leaming, in escrow, 
as provided in the contract, together wit! a power of attorney from 
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Kerr to J.C. Dunlevy, authorizing him to act as his attorney-in-fact in 
the matter, but the deeds were signed and acknowledged by William. 
P. Kerr and his wife. I will say that prior to the execution of 
those deeds the form of the deeds was submitted to Mr. Kales, and 
the deeds were drawn in conformity with the form given by him to 
me for that purpose. I will state that I have compared the contract 
attached to Morgan’s answer, marked Exhibit A, with the original 
contract, and it is the same, with the exception of a few slight errors 
in copying, such as leaving out the word “ the” In one case and “a” 
in another. _ I have indicated the corrections in lead pencil in the 
margin. 


Adjourned to 2 o’clock p. m. Thursday, January 20, 1882. 


241 In the Circuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


SouTtH PARK CoMMISSIONERS, Complainant, 
v8. 
JAMES MorGan e¢ als., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Thursday, the 19th day of January, A. D. 1882. 


Present: M. W. Fuller, forcomplainant ; J. Leaming, for defend- 
ant-. : : 

R. S. THompson, a witness on behalf of the defendant-, being first 
duly sworn, was further examined in chief by Mr. Leaming, and 
deposes and says: 

JANUARY 19, 1882. 
Mr. LEAMING : : 


(J. You say vou answered Mr. Bonfield’s communication, Exhibit 
A to your deposition, by a letter, shown as Exhibit B. Did you ever 
receive anv further communication from Mr. Bonfield, either verbal 
or in writing, in respect to the subject-matter of that correspond- 
ence ? 

A. Not from Mr. Bonfield. 

(Q). Did you have any communication with John R. Walsh sub- 
sequent to the time of his election as president of the board and 
before the filing of the bill in this case in respect to this Kerr and 
South Park matter? If so, state when it was and how it was. 

A. After his eleetion as president of the Board of South Park Com- 
missioners and prior to the filing of this bill, I don’t remember the 

exact date, I had a conversation with Mr. Walch in respect to 
242 this matter, and mv recollection is it was after some publica- 

tions had been made in the newspapers about it. I then vol- 
unteered to Mr. Walch the proposition that at any time when the 
board or any committee of the board desired any information in re- 
gard to this matter I would come before them with the paper that 
they had in their possession and make a full and complete explana- 
tion to them of precisely how the matter stood, as 1 understood the 
case. He expressed his satisfaction with that and said that he would 
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report it to them. He said that he would call Mr. Bonfield’s atten- 
tion to it and try and have the matter accomplished ; that is, have 
me come before them and make such explanation as we desired, but 
T never heard anything from him afterwards about it, nor from any 
one else, requesting me to do this. 

(). Did Commissioner Price have anv knowledge of the two war- 
rants, ageregating $90,000, other than what he would have gained 
from the resolution of November 21st, 1879, that you know of. if so, 
what knowledge ? . 

A. He did. Mr. Price at that time was not only one of the com- 
missioners, but also auditor of the board, and it was necessary in 
drawing warrants upon the treasury of the commission that he 
should countersign those warrants, and -Mr. Price did countersign 
both of these warrants, one for $82,800 and the other for $7,200, ag- - 
eregating $90,000. 

Q). What knowled¢e did Commissioner Walch have of this money 
represented by the warrants, and as to how it was obtained ? 

' A. After the resolution was passed, on November 21, 1879, 
243 = directing the $9,000 to be appropriated, [I don’t remember 

of any conversation with Mr. Walch in reference to the fact 
of the warrant for $82,800. He, of course, knew what it was for, 
because he had made the arrangement with the bank for its pay- 
ment. As to the warrant for $7,200, at the time the warrant.was 
drawn—that is, on the day it was drawn, and prior to its being signed 
by Commissjoner Price—Commissioner Price before he countersigned 
it said. he would like Mr. Walch’s attention called to it, and would 
like to.know whether he appreved of the warrant being drawn. I 
went to Mr. Waleh, and saw him with reference to the warrant for 
$7,200, explaining to him the purpose for which it was to be used. 
He approved of: it, and sent word through me to Mr. Price, request- 
ing that the warrant should be given, and tliereupon Mr. Price 
countersigned the warrant. 


Cross-examination by Mr. FuLLer: 


Q. Who has the deeds that you have produced upon your exam- 
Ination-in-ehief ? | , ) 

A. I have them. 

Q. What was the understan: ving i in reference to their deliver y to 
the South Park Commissioners, If any ? 

A. The understanding was this: that Mr. Kerr-should be allowed 
to go on and getup these oatstan: ding titles. The titles were gotten 
up for Mr. Kerr, and placed in Mr. Ingall’s —, to be held by him, 
first, to secure the money that was advanced by the commission, 
and, second, for Mr. Kerr to enable him to carry out this contract, 
provided it was consummated by the park, otherwise the title would 
sti and simply as an additional security for the money advanced by 

the park, but the title would be for Mr. Kerr, the purchase of 
244 that title being on contemplation in this agreement that is 
attached to Mr. Morgan’s answer as Exhibit "A. 
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Q. If the agreement failed to be carried out, do I understand that 
the South Park Commission would not get the Dobbins’ title for the. 
$90,000 ? | | | : . | 

A. There was,no purchase by the park, nor intended purchase by 
the park, of any title other than simply in contemplation of that 
agreement. The title as purchased of Mrs. Dobbins, and the addi- 
tional title purchased of the assignee and receiver of Thomas S. 
Dobbins, were purchased of — on account of Mr. Kerr, and not by the 
park. it was purchased by him, and by him to be delivered finally 
under this contract, provided the contract went through. 

Q. But in-case of a finding in the case of Kerr vs. South, Park the 
$90,000, I understand you to say, was in any event to be deducted ? 

A. That was to be deducted in any event. That was the manner 
in which that $90,000 was invested by the commission as a-payment 
of so much money upon that purchase—upon the entire purchase, 
not only of the Dobbins title, but Kerr’s title. It stands as a pay- 
ment on account of the purchase of the title and the property that 
was then or should thereafter be in Kerr. ; 

Q. I notice the agreement speaks of 220 acres assumed to be the 
quantity of the real estate on the 27th of August, 1570; what was 
the question in regard to the area of the land? 

A. The South Park Commissioners, as it was admitted in the ne- 
gotiations by both sides, took possession of that property on the 

27th of August, 1870, and that was the date fixed in the de- 
245 cree rendered by Justice Harlan in the case of Kerr vs. South 

Park Commissioners as the date on which the valuation 
should be fixed, and in this agreement that date so fixed by the 
decree was followed. The only question that remained then was, 
What was the condition of the property at the time the Park Com- 
missioners took possession of it? and after examining a number of 
Witnesses with reference to the area, and consulting with the engi- 
neer of the park at that time, it appeared at that period there was 
at least 22U acres of land, considerable portion of it, since the Park 
Commission took possession of it, washed away. I will state that 
Judge Dunlevy, acting for Mr. Kerr, claimed there was more land 
there on the 27th of August, 1870, than the 220 acres, but that was 
finally fixed as the amount at that time, and he claimed payment 
for the land as it was when they took possession, in. view of the 
decree of the United States court. 3 

Q. The proceedings in the United States court, pleadings, &c., my 
recollection is, assumed there was 196 acres, which is my reason for 
putting the question. : | 

A. I never read the proceedings in the United States court, but I 
will say that I think the abstract showed that the Government sur- 
vey, at the time it was made, gave this amount as 16 acres, more 
or less, and that 196 acres has been the expression that has been 
used on a great many occasions. 

Q. Who was Mr. Ingals? ; 

A. Mr. Ingals is a gentleman who was formerly a clerk in the 
office of Leaming & Thompson. ) 

Q. Was he at this time? 
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A. He was not at that time; he had left our office. The 
246 reason the title was placed in him was bee ‘ause, knowing him 
and having confidence in the man, his name was suggested 


by myself as the man to take the title. 
Q. Who was Mr. Curry, who gave: the note, and why did he give 


the note under the circumstances? 

A. I am not acquainted with Mr. Curry, that I know of: Mr. 
Curry gave his note under these circumstances, as I have already 
stated: The first advance of money made by the bank through the 
arrangement with Mr. Walch was made o* I have already stated. 
The two notes of Thomas 8. Dobbins, for $25,000 each and accumu- 
lated interest, amounting at that time to nearly $70,000, secured 
upon an undivided one-fourth interest in the property described, 
the south half of fractional section 15, were past due, and the bank 
officers insisted they could not discount -past-due paper; that. it 
would be necessary tor some one to make a note, and place those 
notes of Dobbins and the trust deed as collateral to such note, and 
they said it Was Immaterial as to whose note it was,.and that was 
the understanding, that it was Immaterial as to the note, the security 
being ample for the amount advanced. 

Q. Did Curry have any interest in the subject-matter at all? 


A. Not to my knowledge. 
Q. Did Mr. Be nett, who gave his note, have any interest in the 


transaction 2 
A. None other than that he was acting for Mr. Kerr in. procuring 
these outstanding titles. I do not know what his interest Was, any 
further than [ suppose he was paid for his services as attorney or 
agent in the matter; but that I know nothing about. 
Q Did he have any interest in the land itself ? 
247 “A. Not that I know of. 
(). Was the interest of Mrs. Dobbins an undivided one- 
nee of the whole tract ¥ i 
[can simply say [understand thatthere was a dispute as to what 
ie interest amounted to. What Mrs. Dobbins’ title theré was is a 
matter of record, but, [ understand there was-some dispute about it. 
(. State what you understood about Mrs. Dobbins’ title. 


Objected to by Mr. Dinlevy. 


A. I have no distinet understanding about it other than this: I 
think Mr. Dobbins himself onee told me that his wife held an undi- 
vided one-fourth interest in the entire tract: on the other side, I under- 
stood from Judge Dunlevy, the attorney-in-fact, that Mrs. Dobbins’ 
interest was simply a undivided « one-fourth of Kerr's interest, and 
that whatever failure attached to-any portion of the tract as io Kerr’s 
title would affect hers; there seemed to be some question on that 
point, but whatever the title was it was entirely conveved to Mr. In- 
gals, subject only to the trust deed securing the two $25,000 notes 
and declarations of trust made by Mr. Ingals. 

Q. If I understand vour statement, if Kerr recovered the entire: 
tract the commission would not get a quarter of it under the Dobbins’ 
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title for $90,000, but any difference between that sum and the sum. 
fixed per acre in the agreement marked A would enure to. the bene- 
fit of Kerr; is that it? 
A. That $90,000 was advanced in view of that contract, and it was 
a general advance on the credit as Mr. Kerr’s title in those premises, 
with Mrs. Dobbins’ title as additional security only. It in 
248 © no way was a purchase of any particular interest. It was 
understood the $90,000 was to be considered as a payment on 
account of whatever sum of money should thereafter be ascertained 
as due to Mr, Kerr, which sum of money should have a credit from 
the time it was paid by the commission, with 6 per cent. per annum 
interest. 
Q. There was a $20,000 reserved under this contract; what was 
that ? a 
A. The contract speaks for itself, and is in the following words: 
“And said: Kerr, as_a further consideration for this contract, hereby 
agrees that said South Park Commission as a corporation. shall be 
paid, or shall reserve Uyt of the purchase*money herein provided for, 
the sum of $20,000 to its own use, which sum-of $20,000 shall be 
excluded from the burden of interest from and after the first jury 
trial, as herein provided for; such sum of $20,000 to be so retained 
shall not be considered as a payment to said Kerr, but simply asa 
credit on the final settlement under this contract.” I stated yester- 
day that the contract that was submitted to Mr. Morgan, Mr. Welch, 
and Mr. Sherman was precisely the same as that attached to Mr. 
Morgan’s answer. I wish to correct that statement in so far as say- 
ing that after that contract was written and submitted, at the sug- 
gestion of some one—I think it was some one of the commissioners, 
-but I will not be sure—I added in the clause that I have just read 
the words “as a corporation.” 
Q. When was your attention first called to the subject of a settle- 
ment with Mr. Kerr, and by whom ? e: 
A. That is a very difficult question to answer. I think 
249 the first commissioner that ever spoke to me about it was 
Paul Cornell, a long while before the decree that I have spoken 
of in the United States court was rendered, but I took no action 
upon it at that time. The matter was spoken of several times as a 
thing that it would be well to accomplish. but I did not take any 
active steps towards accomplishing a compromise until, as I have 
testified betore, after this decree was rendered in the United States 
court. 
Q. Who then asked you to do so or brought the subject to your 
attention ? : 
A. I think Mr. Cornell spoke to me first after the decree was ren- 
dered, and shortly after that I think Mr. Morgan spoke to me. 
Q. Did any other commissioner ? 
A. It ran along for some time, and I talked with Mr. Walch 
about it and with Mr. Sherman about it. 
Q. Did you go to see Walch about it? 
A. I think I did, several times—a great many times. 
Q. Did you go to see Mr. Sherman about it? 
13—124 
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: A. I saw Mr. Sherman and spoke with him several times about 
\ it, but not so often as I did with Mr. Welch, nor so often as I did 


it with Mr. Morgan. 

| Q. Did the original suggestion come from Mr. Cornell or Mr. 
| Morgan? 

+ A. I think Mr. Cornell was the irae man that spoke to me about 
4 ~ it. I think, in talking about the decree, shortly after the judgment 


was rendered by Justice Harlan—I think” Mr. Corneil spoke to me 
about it, and I think in that conversation, almost immediately after 

the decree was rendered, Mr. Cornell said something ought to be 
done to settle that case, and in his opinion it was a good time then 
to commence such negotiations. 

250 Q. Did Mr. Morgan speak to you about it after that? 

A. After that; shortly after that. It was during a conver- 
sation in reference to the decree. The subject then naturally was 
discussed, the decree having just been rendered. 

(). Had you been the attorney of the South Park Commission ? 
A. I had. : | 

Q. For how long ? 

A. I think between two and three years. 


Redirect examination: 


(). You haye been asked to explain the reserve of $20,000 in the 
| contract referred to as Exhibit A to Morgan’s answer; do: you wish 
| to state anything more fully in regard to that than the answer 
already given? 
A. I have no desires in the matter. 
(. Do you wish to be understood that is all there was in reference 
to that? ° ' 
A. Oh, no; the discussion in regard to the terms of that agree- 
ment led into all manner of: discussions, and it would take me 
weeks, and I don’t know but months, if I attempted to go over the 
whole of it. It wasa constant matter of discussion, and during that 
discussion I claimed of Mr. Dunlevy, the attorney-in-fact of Kerr, 
that some additional consideration should be made; that the com- 
H mission had been to a large expense in contesting the title to this 
: property ; to which he replied that that expense was involved in 
fighting against their interests. I finally insisted that he should | 
allow a sum of money to cover the expenses the commission had 
been to in the matter, and it was discussed pro and con, backwards 
and forwards, I claiming that the amount should be larger, -and he 
finally consenting to the $20,000. I was endeavoring to > do what I. 
could for the commission itself. 
251 Q. I think you have said that you did not act as attorney 
of the commission in this particular negotiation in the sense 
of acting as an attorney-at-law ? 
A. I so stated. They never paid me anything for it, and I never 
asked them to, and claim none. now. 
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_ Recross-examination : | | 
Q. Why do you claim you were not acting as the attorney of the 
park? ! 
A. At the time I first commenced this negotiation with Mr. Dun- 
levy, or at the time it was suggested to me to commence, I stated to 
both Mr. Cornell and Mr. Morgan that our firm had been previously 
connected with the litigations concerning this contract for land ; it 
was a fact weli known to the commission that the entire matter, so 
far as our connection with it was concerned, so far as the contracts 
were concerned, was a matter of record in this case. I have spoken 
of Kerr vs. South Park Commissioners. It was a matter that had, 
prior to that time, all been given in evidence. The matters had all 
been printed at the expense of the South Park Commission, and 
the copies were then in their possession and in the possession of 


their attorney, Mr. Kales. It was known all about, but I reminded . 


them at the time by reason of that fact I would have nothing to do 
with the litigation of the case; if a compromise was to be effected 
I would attempt to do that, and would act in the matter as the agent, 
and not in the eapacity of attorney. ) 

Q. Do you mean the contracts in relation to this same land? 

A. In relation to this same land. 

(. Not contracts with Kerr? 
252 A. Not contracts with Kerr, contracts against Kerr. 

Q. Was any attempt to be made by Kerr, or on Kerr’s be- 
half, to get at the Phillips, or Mrs. Phillips’, claim for the land; did 
the agreement or compromise contemplate that? 

A. Certainly ; that agreement, in short, was this: that the value 
of this property should be assessed by jury, first, of that portion of 
the south fractional half of section 13, exclusive of the east half of 
the southwest quarter, under the decree entered by Justice Harlan, 
with the provision that in case the verdict of the jury should not 
exceed $2,000 per acre on the 27th of August, 1870, both parties 
should abide by it, and that the value of the remaining. 80, namely, 
the east half of the southwest quarter, should also be fixed by a jury 
under the same limitation; and that, in case the verdict in those 
‘ases, or the award, should exceed $2,000 an acre, that Mr. Kerr 
should remit to that amount as of that date; that from this amount 
so found ‘by the award of a jury in the proper court, the commis- 
‘sion should pay any claims of any party that should establish 
in the courts a claim to any portion of this property such amount 
as the court should award, and whatever was paid for any of these 
outstanding titles should be deducted from the amount so agreed 
to be paid Mr. Kerr and should stand as a payment; and in that 
respect it was understood that all these outstanding titles should be 
brought in, the contract contemplating a complete fee-simple title 
in the commission. | 

JANUARY 30TH, 1882. 
Col. THompson recalled: 
253 Mr. Leamine: Look at the endorsement above the name 
of James Morgan, on the draft for $7,200, and state who 
wrote it. 
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A. I did. 

Q. How was that originally written, and what was the condition 
in which it left your hz nds? 

A. It was originally written: “ Pay to-the order of J.C. Dunlevy 
acc. (meaning account) deeds from assignee and receiver, R. E. 
Jenkins.” Prior to its delivery I crossed out the “ace.” in ink and 
interlined ‘so as to make it.read: “ Pay to the order of J. C. Dunlevy 
ace. securities on deeds from assignee and receiver, R. E. Jenkins.” 
That was the condition in which that endorsement was at the time 
of the delivery of the warrant to J. C’ Dunlevy. 

Q. Is your recollection distinct on that subject ? 

A. It is. 

Mr. Futter: Did you deliver the warrant to J. C. Dunlevy ? 

A. I did. 7 | 

Q. Where? | 

A. At my office. 

Q. Did Mr. Morgan bring the warrant then ? 

A. Mr. Morgan: Jeft the warrant with the secretary of the commis- 
sion, with instructions to deliver it to me when I ealled for it. I 
‘alled for the warrant, and the secretary gave it to me, and I took 
it to my office and there delivered it to John C. Dunlevy. 

Q. When did you write the indorsement on it? 

A. Just at the time I delivered it to Mr. Dunlevy. 

Q. Then when you got the warrant it had been simply indorsed 
by Mr. Morgan in blank ? | 

A. He indorsed it in blank, instructing me to put the necessary 
terms of the indorsement above his sign: iture, whieh I did. 

Q. The bill of Burnham, dated F ebruary 24, for five coptes, 
254 &«e., has been identified by Mr. Harmon, purporting to 
certified by you. Did you examine it? 

A. Yes, sir. eas 

Q. Did you certify to it? 

A. Yes, sll 

RICHAR bs S. THOMPSON. 


Subseribed and sworn to before me. 
H. W. BISHOP, 
Master in Ch’y, AC. 


250 In the Circuit Court of: the United States for the Northern 
District of Illinois. In Chancery. 
THE SoutH PARK CoMMIssIONERS, Complainant, 
US. 
JAMES MorGan, Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Thursday, the 19th day of January, A. D. 1881. 


Present: M. W. Fuller, for complainant ; J. Leaming, for defend- 
ant. 
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Joun R. Wats, a witness on behalf of the defendant, being first 
duly sworn, was examined in chief by Mr. Leaming, and deposes’ 
and says as follows: 

Int. 1. Please state your name, age, residence, and occupation. 

Ans. John R. Walsh; age, 44: newsdealer ; 44 Randolph St., 
Chicago. 

Q. You are a member of the present Board of Park Commission- 
ers, complainants In this suit ? 

A. Yes, sir. 

Q. W hen were you appointed a commissioner, and when did you 
qualify ? 

A. Some time in 1878. | 

ry What is your present position in the board ? 

I am president of the board. 

Q When did you become acquainted with the defendant, Morgan ? 

A. A great many years ago; twenty years ago. 

(. When was vour attention called to this litigation between the 
South Park Commissioners and Kerr ? 

A. I knew about it long before I went into the board, and it was 

a theme of constant talk in the board at.the time I went in. 

256 Q. When was your attention first called to the possibility 
of a settlement? 

A. During 1878; either Mr. Morgan or Col. Thompson spoke 
about it; I have forgotten which. 

(). Did vou deem it desirable that a settlement should be made ? 

A. As they had been litigating 8 or 10 years, I thought an ami- 
cable settlement would be a good thing, and was glad to hear any- 
thing on the subject. 

(). Have the expenses of the litigation been heavy ? 

A. I don’t know exactly ; 1 believe they were. 
Q. You know the fact it. run along for a good many years? 
A. Yes, sir. 

Q. And that it occupied a considerable portion of the limits of 
the South Park ? 

A. Yes, sir. 

a Did you give the matter any special consideration ? 

A. Yes, sir; I thought a good deal of the matter. 

Q. It was a part of your duty as commissioner to do so? 

A. Yes, sir. 

(Q. About when did it seem to you feasible that the settlement 
could be made ? 

A. I never believed it. 

Q. When did it seem to you that it was proper to make any 
effort? 

A. All the time I thought it was proper to hear what was said on 
that side of the question. 

Q. Did you never believe it was feasible to make a settlement ? 

A. No, sir. 

Q. Did you enter into any negotiations with a view to a settle- 
ment ? 


A. Yes, sir. 
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(. Did you have any meetings ? 
A. Yes, sir. 
Q. With whom ? 
A. With the counsel; with Mr. Morgan and Mr. Sherman ; I 
spent a whole afternoon with Mr. Morgan and Mr. Sherman and Col. 
Thomp-on, at Mr. Morgan’s office. 


207 (Q). What was the purport of the meeting, and what was _ 


arrived at? 

A. It was all about this proposed trade. 

(. What was the special talk ? 

A. It was all about this proposed trade; there was a paper sub- 
mitted which was full of alterations and interlineations. I presume 
that paper is here, or something like it. If there was any chance to 
settle I felt it was my duty to hear what was said on that side of the 
question. 

(). At that meeting did you arrive at any conclusion ? 

A. There was not anything definite. I did not consider it a 
board meeting. I went there as an individual, and not as a park 
col missioner, 

(). You say.there was a paper presented, What was the purport 
of that paper? 

A. This proposed trade with Kerr. 

Q. Have you sufficient recollection to give-a general outline of 
that paper? ‘ 

A. Nothing exeept the substance of it was, Kerr agreed to give a 
title to the Commissioners at a price not exceeding $2,000 per acre, 
of some date in 1870. It was filled with alterations and interlinea- 
tions, and was not a complete thing. ‘I never saw a complete copy 
of the paper. ie 

Q. Did you at that time discuss the contents of the paper there 
presented ¢ ? : 

A. Yes, sir. 

Q. Did you go over it pretty fully ? 

A. All over it. I have not a good enough memory to state ac- 
curately what was in it after the lapse of two or three years. 

Q. Was not the sum limiting the amount to be recovered by Kerr 
in any condemnation procee dings discussed at that meeting of which 
you have spoken 7 

A. Yes, sir. 

Q. Did you not there talk that $2,000 was enough, and must be 

the outside limit? 
258 A. Yes, sir; they wanted more, and we agreed they ought 
not to exceed $2,000. 

QQ. If a sum went in there it ought not to exceed $2,000 was the 
subject of discussion ? 

A. Yes, sir. 

Q. Did you have any interviews after that ? 

A. I presume I did. I cannot state. 

Q. Was there any other paper submitted to you in respect to this? 

A. There may have been. I don’t remember. 
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Q. Did you ever have a purported copy of the contract made by 
a type-writer given to you? 

No, sir; not after it was finished. 

Q. I do ‘not mean after it was signed. 

A. I never saw it. 

@. Never saw any copy made by a type-writer in relation to this 
contract, is that what I understand you ? 

A. I never saw any copy of the contract that was not incomplete; 
there was something to explain or something wanting, and I never 
saw a fair copy. 

Q. Did you not havea copy of the paper in | relation to this mat- 
ter which you kept over night? 

A. I think not. 

Q. Have you any recollection ? 

A. I think so. I have a distinct recollection of staying up with 
Judge Dunlevy until 2 o’clock in the morning looking over papers 
referring to this subject and talking about it. 

@. About what time was that? 

A. During all these negotiations. 

QQ. You don’t remember of the order in which they cocugeed ? 

A. No, sir. 

Q. Did you arrive at any general outline or agreement with Mr. 
Dunlevy in the conversation ? 

A. No, sIr. 

Q. Did R. S. Thompson give ycu a copy of the paper embodying 

the details of a proposed agreement to examine, which he left 
259 with vou and you kept over night? 
A. He might have done that, but I have no recollection of 
it. 

@. When were you first informed that a paper similar to the con- 
tract we have here shown you. bearing date November 14, 1879, a 
copy of which is attached to Morgan’s answer, marked Exhibit A, 
had been executed ? | 
A. I cannot remember; some time during that: year 

(). Was it while Morgan was president of the board ? 

A. Yes, sir. 

Q. Had you such information on or about the spring of 1879” 

A. About the execution of the contract ? 

Q. Yes, sir. 

A. No, sir. 

Q. You say you have no recollection that your attention had 
been called to the fact? 

A. To the fact Col. Thompson signed that in behalf of the board ? 

Q. Yes, sir. 

A. No, sir; when 1 found out he put his name to it I thought he 
had done an indiscreet thing, when the board had not authorized 
him to sign it, and I thought it was a very queer thing he was so ex- 
cessively anxious to have this trade go through. 

Q. Can you tell when you learned Col. Thompson had done this 
thing ? 

A. I could not tell. 
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Q. Was it during the year 1879? 
A. I suppose so. 
Q. Did you disapprove of it as soon you heard of it? 
A. As commissioner it was never brought before me for action ; 
that is about the only way I could act on it. 4 
Q. Did it have your private condemnation ? 
A. I thought about it—I-didn’t talk about It. 
Q. I understood you to say you condemned it as an indiscreet 
thing as soon as you heard of it. ' 
A. I didn’t talk about that to anybody. 
. You mean you condemned it in your own mind? 
A. Yes, sir. 
260 (. And as a matter you could not approve of as commis- 
sioner ? 
A. As commissioner I never approved of it. 
Q. Did you approve of it as an individual ° ? 
A. No, sr. 
(). Never did ? 
A. No, sir. 
Q. Don’t you vecallens that during the month of May or June, 
1879, you had knowledge that such a paper had been signed ? 
A. I didn’t have that knowle« loe, to my recollection. 
().. Did you 1fot as Jate as the fall of 1879 have knowledge‘ that 
such a paper had been signed ? | 
A. I presume I did; I knew it some time bufore Mr Mossi went 
out of the board. 
(). As near as you can tell, how long before ? 
A. It is no use asking me to fix the date. 
(). Fix it as nearas you can, | 
A. Call it some time in 1879. 
Q. Was it in the fall, in the simmer, or iu the spring of 1879? 
[ couldn’t tell you; there were lots of things that went. on I 
didn’t know about. oe : | 
(). Was it before Christmas of 1879? 
A. I can’t fix it in ‘79; there is no use of putting my recollection 
against the paper. 3 
Q. The paper purports to be signed in November. 
A: I can’t give you any date de finitely. 
(). You are entirely uncertain as to date, but at some time or other 
you did know such ‘a paper had been signed ° ? 
A. Yes, sIr. 
(). You knew that before Morgan retired from the presidency ? 
A. Yes, sIr. 
Q. You say you did not approve of that paper? 
A. No, sir. 
Q. | will ask you if you do not remember discussing with Mr. 
Morgan and Col. Thompson the best means of carrying out this 
agreement during the vear 1879? 
261 No, sir; I don’t remember any discussion of that kind. 
Q. Did you not have some discussion as to a certain sum 
of money that should be paid ? 
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A, There was sonie talk of that. 

Q. Was not that during the year 1879? 

A. Yes, sir; I guess it was. 

Q. Do you remember the details of that? 

A. Yes, sir. 

Q. Please give them. 

A. Col. Thompson at the time was the attorney of the board, and 
advised us, whether the contract was approved by the board or not, 
that the payment of the $90,000 would give us the Dobbins title— 
that interest was one-fourth of the entire tract. 

Q. That was your understanding at that time? 

A. Yes, sir. 

Q. You have not, im fact, then paid much attention to the writing 
between Kerr and Thompson. as the agents of the commissioners? 

A. I beg vour pardon, if I employ an attorney I take his word as 
true. I took Col. Thompson’ s word. I had not any reason to 
doubt it. 

Q. Therefore you did not look over the papers? 

A. There were no papers submitted to show what the Dobbins 
title was. 

(). I will ask you if Col. Thompeon: stated to you at any time the 
purport of the paper w hich he had signed ? 

A. What paper 

Q. The paper which he had signed on behalf of the commis- 
sioners ? 

A. I presume he did; he talked a good deal to me on the subject. 

Q. Did you approve it as he stated it? 

A. I don’t recollect how he stated it. 

Q. Will you state whether you did anything in relation to that 
contract ? 

A. As a commissioner ? 
@. As a commissioner or an individual ? 
A. No, sir. | 
G2 (). Did you have any negotiations with the National Bank 
of Hlinois in regard to temporarily raising money for the 
purpose of carrying out this contract ? 

A. The Bank of Illinois offered to advance money on certain 
notes and did so. 

Q. At whose solicitation was that offer on the part of the bank 
made ? 

A. I think Col. Thompson. Mr. Morgan and myself had some- 
thing to do with it. 

Q. Did you go to the bank personally in regard to the matter ? 

A. Yes, I was in the habit of going to the bank more or less. 

Q. Did you go to the bank personally in reference to this particu- 
lar matter about which I have asked you? 

A. About this advance? 

(. Yes, sir. 

A. Yes, sir. 

Q. Did the bank agree to advance the money asked for, and how? 

A. The bank made an advance. I do not recollect the exact 
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amount of it.” The gentlemen who have kept track of this thing 
closer than I have will tell you about it. The- books of the bank 
will be the best evidence. 

Q. About what amount did you state to the bank the advance 
would probably be asked for? 

A. Fifty or sixty thousand dollars. 

Q. Did you afterwards go to the same bank with reference to a 
subsequent advance ? 

A. 'There was some talk about a subsequent advance. Col. 
Thompson did the business with reference to that thing. 

(. Did you not personally see the officers of the bank in relation 
to “$ 

_ About what should be done? 
Q. About the advance which should be made. . 
A. Ido not remember about the subsequent advance, I 
263 want to say I never knew anything about these notes of Mr. 
Nixon and Mr. Curry until after the talk in 1880. 

Q. What was the arrangement made with the bank in regard to 
the advance of money ?. 

A. It was to be advanced on the Dobbins notes, I believe. 

Q. Were not these Dobbins notes past due at that time ? 

A. I never saw the Dobbins notes. 

Q. What was your opinion about it ? 

A. I understood after that. I took my information on all this 
subject from the attorney of the board, Col. Thompson. 

@. Didn’t the bank abject to taking the notes directly on. the 
ground they were past due, and there ought to be paper put in the 
bank which was not due, and that these Dobbins notes could be at- 
tached as collateral ? . 

A. I presume they did, but they did not in my presence ; that 
would have been the way to do it, I think. 

(). How was that done ? 

A. 1 don’t know. 7 

(). Did you ever inquire at the bank how it was done? 

A. No, sir; I was not a stockholder nor a director. 

Q. Were you not satisfied that was the manner in which it was 
done at the time? 

A. From my knowledge of how things are done in the bank that 
Ww ould be the way it would be done; that makes what is called “live 
yaper 
O. Whien you w eit to the bank you told them the commissioners 
would probably take up this paper in a short time, did you not ? 

A. Yes. 

(. Why did you state that to the bank ? 

A. I had been assured by Col. Thompson. we could get the Dob- 
bins title for this price, and the bank could not advance money un- 

less they had some idea where the pay was to come from. 
264 Q. I understand you you had no knowledge on any sub- 
ject, except as to the Dobbins title. 

A. I had no knowledge of what is in that paper. (Exhibit A. 
Morgan's answer.) 
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Q. Considerable time elapsed before any arrangment was made 
for taking up this paper at the bank? 
- A. Yes; ‘I believe so. 

t A period of several months ? 

A. 

Q. Did the president of the bank ever speak to you about it ? 

A. About having taken the loan up? 

Q. Yes. 

A. Yes; once or twice. 

Q. What did you tell him in regard to it? 

A. I told him I presumed it would be taken care of one of these 
days, / 

Q. You gave him assurances it would be taken care of? 

A. He would not have made the loan in the first place unless he 
thought, no matter whether the bill went eneonge or not, he would 
get his pay. 

Q. I will call your attention to the resolution set out in the bill, 
which was passed ‘at a meeting of the Board of South Park Com- 
missioners on the 21st November, 1879 ; were you present at that 
rr 

A. Yes. 

Q. Did you understand the purport of that resolution ? 

A. The resolution states it. 

Q. Was that resolution passed while you were preser t ? 

A. Yes, sir. 

Q. Did you vote for it? 

A. I did. I did not object to it at all. 

Q. That resolution was for the purpose of having the security 
taken up at the National Bank of Illinois, was it not? 

A. No, sir; it was for the purpose of acquiring the Dobbins title; 
the title happened to be there, and that followed ; that was the place 
to get it. 

: Q. You do not mean to say you didn’t understand the 
265 money was to be paid to the National Bank of Illinois ? 

A. Yes; [knew they had all the papers that Mr. Thompson 
told me carried the title. If it had been the intention to pay the money 
to the National Bank of I]linois I suppose the resolution would have 


stated it.so. 


Q. Was there any discussion at all in regard to the resolution ? 

A. Yes; it was understood when this resolution was passed — this 
money was appropriated to get us the Dobbins title, which we were 
advised was one-fourth of the whole tract. 

Q. Prior to the passage of the resolution last above referred to 
wasn’t this contract, Exhibit A to Morgan’s answer, read to the 
board at that meeting ? : 

A. I donot remember. It was some meeting when the contract 

was to come up that I was called away. Somebody came for me, 
and I was gone. 

Q. Was any contract in reference to the matter read at that day ? 
A. Not in my presence. 
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Q. Was R.S. Thompson present at that meeting of November 
21st, 1879? 

A. I do not remember ; | presume so. 

Q. Didn’t Col. Thompson, at that meeting, read the contract, or 
purported contract, of the meeting in’ your presence ” 

A. No, sir; he did not. 

Q. Wasn’t the contents of the contract stated there ? 

A. Publicly at the beard ? 

Q. Yes; prior to the passage of the resolution? 

A. Not in my presence. 

Q. Didn’t you at that time know the contents of this contract ? 

A. I knew what Judge Dunlevy was trying to do; certainly. 

( I want to ask you if this contract was not read, or the substance - 
of it stated, in your hearing ? 

A. The paper was never ‘read in the board meeting in my pres- 


ence. 
266 Q. Did you not know the contents of it at that time? 
A. In detail ? 
Q. Yes. 


A. Not certainly, except the limitation as to price. 

Q. Wasn’t the paper, a, copy of which is marked Exhibit A, at- 
tached to Morgan’s answer, read to you or in your presence at the 
office of the South Park Commissioners on,2Ist Nove mber, 1879? 

A. [do not think it was. I am _ positive that paper was never 
read at a meeting of the board. 

Q. Twill ask you if, on. the 21st dav of November, 1879, at the 
South Park office, in the city.of Chicago, you were not present when 
a paper, of which Exhibit A, attached to Morgan’s answer, is a copy, 
was read in the presence of yourself and several.commissioners who 
were members of the commission, but when the commission was not 
then in session * | 

A. I have not any distinct re soil ction on that point, but. I want 
to state clearly—rever at any time when the Board of Sauth Park 
Commissioners was in session was this paper present for action, 1n 
ny presence, during 1579. 

Q. On the 21st day of November, 1879, above spoken of, w when the 
commissioners were assembled in the office of the South Park Com- 
missioners, after they had been called to order and some business 
transacted, and before any formal adjournment had taken place, 
wasn’t the subject-matter of this contract of November 14, 1879, dis- 
cussed in the rooms of the commission, among the commissioners ? 

A. I refer you to the record. About that time it was the fashion 

to fool the reporters. 1 do not want to cast any reflection on 
267 Mr. Morgan, because he was not responsible for that. I 

repeat—during no session of the South Park board was this 
paper ever presented in my presence. 

Q. Then you make in the answer to the foregoing interrogatories 
the mental reservation that you would not consider what occurred 
between you as commissioners during the time referred to a part of 
the formal proceedings of the board of commissioners 
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Objected to as leading, incompetent, and not cross-examination. 


A. I have said twice that the paper was never presented during 
any session of the board when I was present—in 1879; that ought 
to be enough, it seems to me. 

Q. You mean to be understood as saying that paper above men- 
tioned was neither present or discussed in your presence in the office 
of the South Park Commissioners on the 2Ist of November, 1879 ? 

A. I did not say it was not. 

Q: Then will you explain what you mean ? 

A. It might have been talked of before or after the session of the 
board. 

Q. Was it ? | 

A. I don’t remember. 

Q. You have no recollection ? 

A. No, sir. 

Q. You have no recollection of the subject- matter of that paper 
being referred to in any way that day? 

A. No, sir. 

QQ. In your presence either before the board of commissioners or 
as individuals ? : 

A. I should not have any recollection on the subject unless I was 
present. : 

Q. I will ask you if on any other di ay it was talked of ? 

A. Yes, I guess so. 

Q. At or about what time? 

A. I have no doubt but what it was. 

(. Do you remember it was ? 
268 A. I presume it was talked of there as attest it was 
tniked all over everywhere where we met. 

(. Wasn't that contract discussed on the very day of the passage 
of the resolution in your presence ? 

A. It might have been. 

What is your — recollection ? 

[ presume it w 

Q Wasn’t the aien there present ? 

A. Possibly. 

(). What is your best recollection ? 

A. I told you I don’t remember the thing in that shape at all. 

(). You have some recollection whether it was or was not? 

A. I have some recollection of Col. Thompson talking to me 
about it and Mr. Morgan talking to me about it. 

Q. I suppose you are well satisfied that you knew its contents? 

A. Of course. 

Q. Do you not recollect the fact that Commissioner Price appeared 
to be incensed at not having been consulted in reference to this con- 
tract ? 


A. Yes, sir. | 
Q. Wasn’t a copy of the contract then hain led to Mr. Price for 


him to examine ? 


A. Yes, sir 
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Q. Wasn’t the subject of the immediate passage of she contract 
postponed at the request of Commissioner Price ? 

A. You had better ask Mr. Price. 

Q. Did he not make the request to give him time.to examine it ? 

A. You had better ask Mr. Price; I was not present when he 
asked that. 7 

(). Have you any seailiniliea of any facts which led-you to sup- 
pose that any portion of the $90,000 mentioned in the resolution of 
November 21st, 1879, was misappropriated - by Mr. Morgan or Col. 
Thompson, or any one connected with the commission ? 

A. Oh, no, sir. 

Q. Were you present at a meeting of the Board of South Park 

Commissioners held on the 24th of April, 1880, at which 
269 = Joseph IF. Bonfield, attorney for the board, submitted a report 
containing the following: “The foregoing are all the papers 

that have been submitted to me for the purpose: Pof giving an opin- 
ion as to their value. |] am iaformed that your former president, 
Mr. Morgan, invested-about $92,000 of the park funds in the jand 
described in the deeds, known as the Dobbins title, evidenced by 
these notes and papers., [am informed also no formal authority 
was conferred by the commission to make this purchase, unless it 
was conferred by the resolution passed December 27, 1879, by which 
Mr. Morgan, as president, was authorized to invest $92,000, park 
funds, at his discretion, as the foregoing documents have been sur- 
rendered) by Mr. Morgan to the park authorities without any ex- 
planation of his transactions or accompanying connection.’ 


A. Yes, sir. 
Cross-examination by Mr. FunLER: 


(). What is your best recollection as to whether the contract 
marked Exhibit A was exhibited in any form to any of the persons 
who were commissioners on the 21st of November, 1879 ? 

A. I cannot recollect it was exhibited that day, although I should 
not sav it was. 

(Q. You have stated that you voted for the resolution of Novem- 
ber 21, 1879? 

A. Y CS. 

Q. Did you at that time understand that the resolution in any 
wav ratified the contract marked Exhibit A? 

A. No, sir. 

Q. Did you intend as a South Park Commissioner and voting for 
that resolution to ratify that contract ? 

A. No, sir; I should not have votéd for the resolution if I thought 
it would have amounted to a ratification of it. 

Q. You have stated that the $90,000 was for the purpose 
270 ~— of getting the Dobbins title at the time of the passage of the 
resolution of November 21, 1879. For what was the $90,000 
to be paid ? 
To acquire the Dobbins title in this tract in question. I un- 
derstand the Dobbins title to be one-faurth of the entire tract. 
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-Q. ‘The seesint is annexed to the papers for certain notes and so 
on. What did you expect in reference to the shape in which the 
commission was to receive the Dobbins title ? 

A. A deed of the property —a deed for the undivided one-fourth 
interest, orof deeds enough'to convey an undivided one-fourth interest 
in that tract, variously estimated from 190 to 220 acres. I think 
Judge Dunlevy said it was 220. 

Q. Do you know whether. the tract in question contains 196 or 

220 acres ? 

pa A. No, sir; I do not. 

Q. You: have been asked whether you recommended to the 
National Bank of Illinois to make some advances. State under what 
circumstances you did that. 

A. These negotiations were going on, and I was advised by Col. 
Thompson, I believe, that the papers on which the advance was to 
be made would carry with them the Dobbins title, or rather that they 

J covered that title, and in that case they would be a good security to 
| the bank for the advance; whether the contract went through or not 
the bank would get the money. 
Q. It is stated by Col. Thompson that the understanding was that 
4 whether the contract went through or not the $90,000 was to be ap- 
t-— plied as payment on whatever might be coming to Kerr or his rep- 
‘ resentatives in the case of Kerr vs. South Park Commissioners. 
f What was your understanding ? 
+ : A. That was not my understanding at all. I did not under- 
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271 stand it was to be a payment on account at all. I understood 
it was absolutely for the commission to get whatever interest 
; Mr. and Mrs. Dobbins had in the tract. Mrs. Dobbins at that time, 
t I believe —— 
Q. Do you mean both Mr. and Mrs. Dobbins ? 3 
é A. As I understand the history, it was originally sold to Dobbins 3 
' and before his bankruptcy it was transferred to Mrs. Dobbins. 

| Q. You mean the Dobbins title ? 

A. I mean the Dobbins title—the thing we know as the Dobbins 
title, which was one-quarter of the entire tract. 

Q. While the negotiations to which you have referred were going 
on, did you have any conversation w ith Commissioner P rice about it? 
A. Yes, sir. 

(). About when ? 


ee A. I could‘not tell you. I told Mr. Price I should not vote to 
ratify the contract. 
+> Q. Was the contract submitted to the board asa board at any 


time when you were present for ratification ? 
A. No, sir; unless Judge Dunlevy’s offer within a year or so 
| might be called a submission. 
Q. To what do you now allude about Judge Dunlevy ? 
A. A year or so ago he came around to the office on F ifth avenue 
: and brought a paper with him and wanted the commissioners to 
| ratify the contract or carry it out, or something of that kind. It 
was offered there, but I do not think it was read. 
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Q. Did the commissioners vote on that occasion to carry it out or 
ratify it? 

A. No, sir. 

Q. That was about a vear ago, you think. Was it since the filing 
of this bill, September 9, 1880 ? 

A. I guess it was. 

Q). You think it was since the bill was filed ? 


A. Yes, sir. 
Q. Was the proposition entertained at all ? a 
| A. No, sir. 
272 Q. You have spoken of Col. Thompson as the attorney of 


the commissioners at the time these negotiations were going 

on. Was he such attorney ? 

A. Yes, sir. ; 

Q. Did he inform you personally that in the matter of this tract. 
of land he could not act as attorney for the commissioners ? 

A. No, sir. 

Q. Do you remember who first suggested any settlement. with 
Kerr ? 

A. It was either Mr. Morgan or Col. Thompson. You mean sug- 
gested it to me? , 

(). Yes, sir. 

A. Yes; sir; either Morgan or Col. Thompson. . 

Q. Do you know when it was first suggested to Commissioner: 
Price? — 

A. I soul not tell vou. ea 

(Q). Your attention was called to some a made by Mr. Bon- 
field. Had any written report been tnade to the board in reference 
to the Dobbin’ title or the payment of: the $90,000, that you re-, 
member ? 

A. No, sir; I never saw that receipt until after Mr. Morgan went 
out of the board. | 
Mr. Leamtna: You have no perfect recollection as to datés, have 
vou? see ns 

A. I do not fix particular dates In my mind. 

Mr. Futter : Q. Do you know any thing about the notes of Nixon, 
Curry, and Bennett ? 

A. No, sIr. 

Q. Do you know who drew the resolution of November 21st, 
1879)? , =, : | 

A. I do not. , 7 

JOHN R. WALSH. 


Subscribed and sworn to before me. 


H. W. BISHOP, 
~ Master in Ch’y, &c. 
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273 Inthe Circuit Court of the United States for the Northern 
: District of Illinois. In Chancery. 


THe Souto ParRK CoMMIssIoNERS, Complainant, 
v8. 3 
~ James MoraGan et als., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Thursday, the 19th dav of January, A. D. 1882. 


Present: M..W_ Fuller, for complainant; J. Leaming, for de- 
fendant-. | 


Joun B. SHERMAN, a witness on behalf of the defendant-, being 
first duly sworn, was examined in chief by Mr. Leamrna, and de- 
poses and says as follows: 

Int. 1. Please state your name, age, residence, and occupation. 

Ans. John A. Sherman; age, 56; business, farming. 

(). You are one of the Board of South Park Commissioners, plain- 
tiffs in this suit? 

A. Yes, sir.‘ 

Q. How long have you been a member of that board ? 

A. Since about 1877. 

Q. Have you any knowledge or recollection or attempted adjust- 
ment of the matters in controversy in regard to the south half of 
fractional section 15, 38, 14, lying in the east part of the park, and 
known as the Kerr and Dunlevy tract 7 

A. Yes, sIr. 

Q. Will you state fully what knowledge and participation you had 
in any atte mpted adjustment * ? 

A. I talked it over with Mr. Walch and Mr. Morgan; the 
274 matter had been up before us and talked over. I have so 
many things in my head this thing had got all out of it. 

Q. Do you recall a meeting in 1879, at the office of James Morgan, 
in this city, respecting a proposed agreement between Kerr and the 


- comm saute § ? 


A. Y es, sir. 

Q. Do you recall what occurred, and who were present? —__ 

A. Mr. Walch, Mr. Morgan, and myself, and Col. Thompson, if I 
recollect right. 

Q. What was said and done at that meeting ? 

A. Mr. Morgan was president of the board and Col. Thompson 
was attorney, I think; we were there to talk the matter over; what 
was done I don’t recollect 

(). Was there any writing in respect tothe matter presented to 
you there? 

A. I think there was. 

QY. Did you examine that writing ? 

A. I think it was read there—read over. 

(). Did you enter into any discussion in regard to it ? 

A. I think that it was cle: irly talked over, the whole thing; read 
over and talked over; that 1s my recollection about it. 


15—124 
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Q. Was there any agreement arrived at at that time in regard-to 
the contents of that paper, as among you three? | 

A. Not as park commissioners, Ido not think, but I think the 
matter was talked up, and we decided amongst ourselves What we 
thought it was best to do. That is my recollection about it. 

Q. Did that paper embody your views as it was there presented ? 
This was not a formal park meeting? ees 

A. No, sir. 

Q. A meeting of you individual commissioners and Col. Thomp- 
son + 

A. Yes, sir. 

Q. Did you discuss the subject of this adjustment between the 
commission and Kerr, and. fully say that the paper there presented 

expressed your views & that time? 
275 A. I think we.discussed the matter as to what we thought 
would be for the best interest of the commission provided it 

eould be carried out. — , 

Q. Did you arrive at any conclusion ? 

A. I think we did. 

Q. Was the discussion mainly on the amount per acre which 
should be the maximum price In condemnation proceedings ? 

A. The discussion. was, if the property could be. purchased at a 


certain price, whether it would not be better to do it, I think, than. 


to go into a condemnation proceeding. [am very shaky in regard 
to this thing; it-is quite a long time ago, and [ have had so much 
else in my mind [ have lost track of this thing. 


(). Would you remember the contents.of the paper if the paper 


was now shown ‘you ? 
A. I do not think I would. 


(2. Do you remember whether, the paper provided for an adjust- 


ment of these matters between the commission and Kerr? 


A. My idea is, if it could be done—if it could be got at. a certain - 


price—then we were to recommend it, I think, to the commission to 
take it at that price. It seems to me that is my idea of it. 

Q. Does the paper now shown you, which is attached to the an- 
swer of’ James Morgan as Exhibit A, embody the’ matters which 
were discussed between you at the meeting above spoken of at Mr. 
Morgan’s office ? 

A. I think it does, as far as I recollect. 

Q. Do you remember whether the maximum price was agreed on 
there at that meeting? 

A. I think there was a price talked over and that we concluded 
it would be the best thing we could do provided it could be got at 
that; that is if-the board would agree to it. 

Q. Do you recollect Col. Thompson coming down to your house 
after this with the paper and saying Dunlevy had agreed to the 

sum ? ; 
276 A. I think he did; that is. my recollection of it. 
Q. Did you tell Mr. Thompson at your house that he might 
sign that paper as an agent, but not to bind the board until it was 
submitted to the board, or words to that effect ? 
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A. No, sir; I don’t think I did. 

Q. Do you remember what did occur ? 

A. I think Mr. Thompson said he would sign it on his own respon- 
sibility and take the chance of our confirming it. 

Q. Did vou agree to that? | 

A. I had nothing to agree to. . 

Q. Did he explain to you his.signing it would not bind the board 
until their formal action ? | 

A. He did. 

Q. Do you recall a meeting on the 21st of November, 1879, at 
which a resolution authorizing the drawing of warrants for $90,000 
had passed? Perhaps I should call your attention a little more 
fully to the meeting ; the resolution will call your attention to it. 


(The witness read the resolution.) 


A. Yes, sir. 

Q. Were you present at the board meeting at which ‘that resolu- 
was adopted ? 

A. Yes, sir. | | 

Q. Previous to the adoption of the resolution, was not the contract 
or paper above referred to as Exhibit A to Morgan’s answer read to 
the members ? | 

A. I think not; I don’t recollect anything of the kind. 

Q. Was it not read to the members there present ? 

A. I think not. 

Q. Was it not read to them as individuals before the passage of 
the resolution ? 

A. I do not recollect the reading of that paper only in Mr. Mor- 
gan’s office and at my house—the only recollection I have of seeing 
that paper or hearing it read. 

Q. Do you remember whether Col. Thompson was at that meet- 
ing ? 

A. I do not. 
Q. Do you remember what occurred at that meeting at 
277 which that resolution was passed ; don’t you remember the 
paper being read over at that meeting and Mr. Price objected 
to it? | 

A. I don’t recollect the paper being read at that meeting. 
Mr. Price used to object to almost everything. I could not place 
him at any particular meeting. My idea of that is simply this: 
I thought Mr. Morgan understood this matter thoroughly and 
I trusted it all to him. I knew he would do what was best for the 
best interest of the commission. That was my idea of it at the time. 

Q. Don’t you remember, or did you not understand at the time of 
the passage of the resolution, there were securities at the National 
Bank of Illinois to be taken up for which this resolution was neces- 
sary to be passed ? | 

A. I understood there were some papers Mr. Morgan was going 
to take up in the interest of the park board with this money, but 
where they were to be taken up or how, I have forgotten all about; 
it has passed out of my mind entirely. He was to examine into 


116 SUSIE M. KERR ET AL., &C., VS. 


the matter, and if he thought best and thought proper he was to 
take some certain papers that were just the same to the park as 
money. That is about my recollection of the thing now. The 
thing was principally lett to Mr. Morgan. 

Q. At that time you knew the contents of the contract referred to 
as Exhibit A ? | 

A. Yes, sir; I had read that paper. ' . 

Q. Were you not prepared to act on it in the board at that 
time ? : 

A. I do not know after that; 1t was not brought up before 
the board. 

(. [ understood you to say you had no recollection of this paper 
having been brought up before the board on the day of the passage 
of that resolution or before the individuals composing the board, or 
any of them, on the day of the passage of the resolution above re- 

fe rred to. 


278 A. That was my answer. 
Q. Do you not remember Mr. Price asking time in which 


to consider this contract as having been the first time his attention 
was called to it? | 

A. No, sir; I know this paper-was always talked of as not to 
amount to anything only simply our judgment as citizens—not to 
amount to anything’ unless verified by the board.” We talked it 
over as citizens, and it was not to amount to anything or anything 
come of it until it was ratified by the board. 

Q. But asa citizen you did understand the contents of the paper, 
and had assented to it asa private man, not as a member of the 
board ? 


A. After reading it’ wl looking it over and understanding what. 


I did about it, as a private individual I eonsidered that it was the 
best thing that could be done; not as‘a park commissioner. 
Q. That was the expression of three of you, was it not? 


Objected to. 


A. That was my expression ; I cannot speak for the other gentle- 
men. 

Q. Have any facts come to vour knowledge with respect to this 
transaction which have led you to believe that the money appro- 
priated by that resolution was improperly used by Mr. Morgan or 
Mr. Thompson, or any part of it in any way? 

A. I could not sa 

Q. Whether any fact has come to_ your knowledge that bine 3 In- 
duced you to believe that?’ 

A. I do not know what has been done about it. 

Q. Tam asking you if any facts have come to your knowledge. 
(Question repe: ated. ) 

A. Phe only thing [ have ever understood about it is something 

about papers ‘that had not been brought forward that should 
279 ~—have been brought forward. That is s the only thing I under- 
stood about it. T here are some papers—titles or something— 
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that Mr. Morgan had not brought forward. I know nothing of ‘it 
personally, only as I have heard it talked of. 

Q. Do you know anything about the appropriation ? 

A. No farther than that resolution. 

Q. That is all the knowledge you have—just what the resolution 
expresses ? 

A. Yes, sir. ) 

Q. Have you any reason to believe that Mr. Morgan or Col. Thomp- 
son acted in bad faith in regard to the appropriation of any portion 
of this money ? 

A. Ihave heard our attorney of the board state—Mr. Bonfield, I 
think it was—that there was some paper that Mr. Morgan took this 
money to apply on that had not been brought back to the board. 
That is all about the matter I have ever heard of. I think it was 
Mr. Bonfield made that statement that we passed a resolution for 
Morgan to take the money and apply it, and that Morgan had ap- 
plied the money, and had not returned the papers to the board. I 
think Mr. Bonfield made that statement. 

QQ. That is not quite an answer. vee 

A. You need not ‘put it down as an answer. I am making it as 
a statement, as I understand the matter. 

Q. Did you ever see the receipt given to Mr. Morgan for the paper 
taken by the bank ? 

A. No, sir: I did not see it. 

Q. Do you know what papers Morgan returned to the commission ? 

A. I do not. 


Cross-examination by Mr. FuLLER: 


‘Q. Do you remember at the interview at Mr. Morgan’s office that 
the question of the Dobbins title was discussed, or any refer- 
280 ~=ence to a claim of Mrs. Dobbins or Thomas 8S. Dobbins, or 
both, to part of the land talked about ? 
A. I think there was. 
Q. Can you recall what proportion of the land it was that was 
claimed by the Dobbins, one or both of them ? 
A. My recollection is 40 acres. 
Q. Was it any specific number of acres ? 
A. I think it was. . 
Q. In regard to this money appropriated by the resolution of No- 
vember 21st. 1879, what was your understanding at the time; was 
it uppropriated to get up a particular interest in the land ? 
A. I think that was the idea—some interest. 
Q. When Mr. Bonfield, as you say, referred to the non- -delivery of 
a paper or papers which were to be obtained by Mr. Morgan for ‘the 
money, can vou recollect whether that referred to what is known as 
the Dobbins papers or the Dobbins title?. It did refer, as | under- 
stand vou, to the obtaining of a specific interest. 
A. Yes, sir. . 
Q. Did you understand it was an advance of money to take up 
notes or payments on account ? 
A. Yes, sir; that is the way I understood it. I will state we had 
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the utmost confidence in Mr. Morgan’s, and we came to this conclu- 
sion and authorized him to take this money and do so and so with 
it, provided he could do it and clear up certain matters ‘and bring 
the papers. That.is my understanding about this thing in a few 
words, and we trusted the matter to Mr. Morgan to do it. I had 


perfect faith in Mr. Morgan, and I have not altered my opinion of 


him vet. My faith is just as strong in Mr. Morgan as it ever was 


when we ordered him to do that business. 
Q. But you cannot remember the particular papers or interest that 


were to be acquired by that payment? 
A. No, sir; I could not. 


28] In the Circuit Court of the United States for the Northern 
District of Ilinois. In Chancery. 


SourH Park Com’rs, Complainant, | 
| vs. 
James MorcGan, Defendants. 


Testimony taken be fore He ‘ory W. Bishop, master in chun of 
said court, Frid: av the 20th di: ay of January, A. D. 1882. 


Present: Mr. Fuller, for compl’t ; Mr. Leaming, for def ’t. 


Patt CorNELL, a witness on behalf of the defendant, being first 


duly sworn, was examined in chief by Mr. Leaming and deposes and 


says as Eslows- ‘ 


(). State your name, age, residence, and occupation. 

A. My name is Paul Cornell; age, 59 years; residence, Hyde 
Park ; oecupation, lawyer by profession. 7 

(). What is vour relation to the pl: untif—fs in this case ? 

A. Lam one of the South Park Commissioners. 

Q. How long have you been a Park Commissioner ? 

A. Thirteen vears next April. 

Q. During the year 1879 was your attention called to any pro- 
posed settlement of the litigation between the South ‘Park Commis- 
sioners then pending in the cireuit court of the United States for the 
northern district of []linois ? 

A. Yes, sir. 

Q. Did you know generally that negotiations were pending with 
a view to a settlement of the litigation ? 

A. | did. : 

(Q). Ata meeting of the board November 21, 1879, was your at- 

tention called to a paper: purporting to be an agreement be- 
282. tween the South Park Commissioners by R.S, T hompson, agent, 

and William B. Kerr by John C. Dunlevy, attorney-in- fact, 
of which Exhibit A, attached to Morgan’s answer, is a copy ? 

A. My attention was called to the contract at that meeting. 

Q. Were you present at a meeting of the South Park Commission- 
ers on that day ? . 

A. I was. 
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Q. You inay state what was done there in relation to this contract, 
or proposed contract, if anything. 

A. The contract was presented to the board at that time by Col. 
Thompson, and [1} read it over carefully. It was the first time I had 
ever seen the contract; although I knew there were negotiations 
going on in which Mr. Morgan, Mr. Sherman, and Mr. Walch were 
particularly giving strict attention to, and had been for some days; 
but the culmination of their negotiations, as I understood it at the 
time, was presented to the board in substance in the contract which 

vas thea read by Col. Thompson, and I understood that it was the 
unanimous opinion of Mr. Morgan, Mr. Sherman, and Mr. Walch 
that it was a judicious and proper contract to make. After hearing 
the contract read myself, and after looking at it with considerable 
care during a considerable portion of the afternoon, after the routine 
business of the commission had been finished, we concluded that it 
ought to be carried out, with the exception of Mr. Price, who stated 
that he had not had time to investigate it,as he was in the condition 
I was and had not particularly seen the terms of the contract before 
that day.. Out of deference to Mr. Price it was laid over, as I under- 
stood it, to a future meeting of the board. 

Q. What was theh done? 

A. Then it appeared there had been a certain amount of 

283. money obtained from the bank for the purpose of securing 
that contract or carrying it out. Some one of the bank had 
spoken to myself and several others about certain money the com- 
mission ought to pay on certain securities where the money had 
been drawn from the bank, as [ understand, by Mr. Walch, and they 
would like to have it closed up. I think the president of the bank 
asked me prior to that meeting if I would not see it was done at the 
next meeting of the board. After talking over the matter a little 
with the board Mr. Walch said it ought to be done, and requested 
that a resolution be drawn authorizing the proper officers to pay it, 


‘or take up the indebtedness, whereupon the resolution was drawn, 


I think, by Col. Thompson, and: I was requested to offer it. I think 
I did. Here is a copy of it (resolution of November 21, 1879.) I 
would like to state the reason why I thought it was proper. We 
had been in litigation in ‘this case for many years, and had carried 
it on with creat vigor under the advice ‘of different attorneys, in 
whom we had confidence, and Mr. Kales, more particular than any 
other, stated about that time, or some weeks previous to that, that 
he thought it was a proper time for the commissioners to make a 
move to settle the case, and stated to me his réasons privately why, 
which I fully concurred in. I immediately began to cast around in 
my way to devise some plan by which a’ settlement could be 
made. I first went to the commissioners earnesly requesting Col. 
Thompson to see what he could do, and to see if he could not 
devise some plan to be presented to the board by which it could 
be settled. I remember one time, I think it was in the presence 
of Mr. Morgan, I do not remember just — it came round; 
there was some propositions from the Phillips interest, 
284 by which it appeared to me that that interest might be pur- 
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chased. In fact, it was offered for $100.000. Knowing of the 
parties as I did and their great want of money, which I thought 
they needed at that time, I thought if we went to work to obtain a 
settlement we could accomplish it, and I went to Mr. Morgan and 
asked him if he would not take hold with Mr. Thompson and try 
and effect it. The result was this contract was finally —, after, as 1 
understood, a great deal of care and attention upon the part of Mr. 
Morgan, Mr. Sherman, and Mr. Walch particularly, who had con- 
sented to undertake the negotiations, as before stated. When it was 
brought into the board I felt they had given it due consideration 
and that it ought to be effected. 

Q. Do you recollect whether or not the resolution of November 
21, 1879, was introduced on account of the postponement of the con- 
sideration of that agreement ? 

A. There is no doubt about that. 

Q. When did you first speak to R.S. Thompson about attempting 


to effect some compromise of the matters in dispute between Kerr. - 


and the commissioners ? 

A. I guess it was six or eight months previous to that; it must 
have been six months at least. IT should think it was six or eight 
months previous to that. 

~Q. How long after the decision of Justice Harlan was this ? 

A. TLremember the conversation [ had with Mr. Kales wassoon afte: 
the decision... He thought it was the time to push the negotiation. — I 
think Iwentto Col. Thompson about that time or very soon afterwards. 
Twillsay this: Atthat time, from what [could see, and the urgent prop- 
ositions that were made to me by different parties at the same time 

who seemed to havethe Phillips interestin charge, I thought it 
285 could be settled. [ thought the Phillips interest could be 

purchased at what I thought was a reasonable rate, and this 
contract I suppese would close the thing all up—all the outstanding 
interest—in a very short time. I thought so from the faet Mr. Dun- 
levy and Col. Thompson knew about what Phillips asked. Col. 
Thompson had tried, I think, to negotiate the Phillips interest also, 
and I thought it could be closed up in a short time.. 

Q. I will ask youif your understanding of the proposed resolution 
was to relieve the bank in accordance with some prior arrangement 
between the bank and some one of the commissioners, or was it to 
purchase a specific portion of the land in controversy in contraven- 
tion to the proposed agreement ? 

A. It was done at that time for the purpose of relieving the bank. 
I guess the bank was negotiating to have it closed up. 


Cross-examination by Mr. Fu LLE R: 


Q. It was not done, then, with any view of ratifying the oie 
contract ? 

A. At that time? 

@. Yes, at that time. 

A. Well, as I say, it was done for the purpose of paying the in- 
debtedness that had been made at the bank that I then supposed 
had been advanced for the purpose of making this contract. — 
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Q.: What was the advance made for ; was it not to get certain se- 
curities ? ° 

A. I understood the terms of the contract to be that not a dollar 
of the money should be paid from tke treasury of the commis- 
sion until we had received quid pro quo for it, or I never should have 

voted for it, never should have sustained it. I understood that 
286 he received double security in every instance; that the com- 

‘missioners were to pass upon that security themselves for every 
single dollar that should be advanced to Mr. Dunlevy for the purpose 
of taking up outstanding titles, and that Mr. Kerr’s and Dunlevy’s 
entire interest should be held—that is, the bulk of it—as security 
until these outstanding interests were entirely liquidated ; and, fur- 
thermore, it should be done with dispatch and speed, in order that 
we might get rid of this interminable litigation. And I will say 
further that I consulted with Judge Trumbull and with the eminent 
counsel we had at that time, and Mr. Kales, and those that I had 
great confidence in, whose judgment I had confidence in, and I felt 
that my long familiarity with the case, with the condemnation pro- 
ceedings, that it was very important it should be done. 

Q. Now, in the payment of the $90,000, did you not understand it 
secured the papers'which carried an interest in the contract in ques- 
tion ? 

A. In regard to that, I was not familiar with the details of the 
negotiation ‘that had been going on by Mr. Morgan, Mr. Walch, and 
Mr. Sherman, whom I knew had met frequently to consider that 
matter; in fact, I wished to be relieved from it. I thought those 
three men were competent quite as much as I was, and I felt it was 
in good hands, and when they asked for this meney I felt it my 
duty that they shouid be sustained, and that the money should be 
paid, Just how that money.was to be used in the details of the 
negotiation I would not sav at that time I knew, but I had such 
confidence in them I thought it was proper they should have the 
money. 

Q. Did you hear any discussion about what was called the Dob- 
bins interest ? 

A, Yes. 

287 Q. When? 

A. Various times, but particularly at that time. We 
thought we were getting a sufficient interest in those securities to 
be sure and safé for the money we then advanced. : 

QQ. The $90,000 ? 

A. Yes. } 

(). You notice under the contract that reference is made to the 
80 acres, in respect to which the bill of Kerr had been dismissed by 
Judge Harlan. In speaking of the Phillips interest, do you mean 
the Phillips claim upon the 80 acres 

A. I mean, of course, the settlement of the entire matter, the 
entire suit, and that I felt then if it were pushed properly it would 
be the end of the litigation, and the whole Phillips claim could be 
purchased. I knew they were in distressing want of money, and I 
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was satisfied it could be done, and I thought it was going to be 
done. 

Q. Did you observe that Mr. Dunlevy or Mr. Kerr. was under- 
taking to enter into a contract in regard to the whole tract? 

A. I did. , 

(). Had you any any assurance that Mr. Kerr or Mr. Dunlevy 
had negotiated with the Phillips at all? 

A. I had supposed that those that were interested in the attorneys 
so interested themselves that 1t would be brought around; that the 
proportionate shares would be purchased. That is what I sup- 
posed. 

(2. You mean the attorneys representing the. Phillips interest ? 

A. All the attorneys in the litigation in different ways. I have 
been spoken to by a good many of them. 

Q. Did you understand a: the time of the passage of the resolu- 


tion of November 21. that that money had relation to the Dobbins - 
-secur ee 


I understood it was to be paid on these securities; in 
288 aan words, these securities were to be obtained for ‘the 
money, so we would: be safe in advancing it. 


Adjourned to Jan’y 25,5 o’clock p. m., at which time a further 
adjournment was had. 


Lo ; ‘ 
289 In the Cireuit Court of the United States for the Northern Dis- 
trict of Illinois. In Chancery. 


SourH Park Commissioners, Complainant, 
vs. ) 


JAMES MorGAN et als., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Friday, the 20th day of January, A. D. 1882. 


Present: M. W. Fuller, for complainant ; J. Leaming, for defend- 
ant-. . 7 


James MorGan, a witness on behalf of the defendant-, being first 
duly sworn, Was eXamined ino chief by Mr. LEAMING, and deposes 
and says as follows: 

(). State your name, age, residence, and occupation ? 

A. My name is James Morgan; age, 54 years; residence, Hyde 
Park, and place ot business, Chicago. 

Q. You are one.of the defendants ? 

A. Tam. 

Q. You are acqui ainted with the contents of the bill of complaint 


tiled in this cause ? 


A. lam. , 
Q. And with the land mentioned therein ? 
A. Tam. 


Q. Will you state generally your sieniain with this transaction 
and the facts as they occur ? 
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A: Soon after-the rendition of the decree by Judge Harlan, in 
the United States circuit court, in the case of Kerr vs. The South 
Park Commissioners, and, I think, while we were perfecting the 
appeal in that case,-Mr. Francis H. Kales, who was then the attorney 

of the board, and who had special charge of the litigation in 
290 that case, I beheve, from its inception, urged upon me the 

necessity of a compromise of that litigation. He said that 
the litigation had proceeded to a point where he thought it was for 
the interest of the commission to effect a settlement if possible, and 
upon subsequent interviews he frequently urged upon- me to do 
what [ could to bring about a fair settlement of the matter. I was 
at that time a South Park Commissioner and president of the board. 
Subsequently Judge Dunlevy came to me and asked me whether 
the matter could not be settled—whether an amicable and fair ad- 
justment could not be reached. After talking with the different 
commissioners upon the subject I asked Col. Thompson to see what 
could be done with reference to such a settlement. Col. Thompson, . 
as the agent of the commission, undertook to bring about a settle- 
ment of the Kerr interest of the south fractional half of section 13. 
That negotiation lasted for several months. Finally, after a 
great deal of negotiation, Col. Thompson reported that he had 
arrived at what he thought was the best settlement that could be got 
of the Kerr interest. .We then called an informal meeting of Com- 
missioners Walch, Sherman, and myself, together with Col. Thomp- 
son, at my office, with reference to the agreement that they had 
arrived at. That agreement in its material features was the same 
agreement attached to the answer of James Morgan as Exhibit A. 
The principal difference was in the amount. of the upper limit 
in this way; the contract provided for a condemnation, or that a 


jury should be summoned to fix the value of the property in the 


United States circuit court, under and by virtue of the decree 
291 of Judge Harlan. That contract provided that in case the 

jury should render a verdict over and above $2,500 an 
acre on the average, then Mr. Kerr should remit all down to $2,500 
an acre. In case the verdict was below $2,000 an acre Kerr agreed 
to abide by the verdict as set forth in the contract. I objected to so 
high a limit, and insisted that the limit must be reduced to $2,000 
an acre: that the commission had paid $2,000 an acre for adjoin- 
ing property. That agreement met the approval of all the commis- 
sioners present with that exception, and Col. Thompson then was 
instructed to so notify Judge Dunlevy. After some further negotia- 
tions Judge Dunlevv, on behalf of Mr. Kerr, consented that the 
upper lint should be reduced in the contract to $2,000 an acre. 
Soon after it beeame necessary to raise funds in the Kerr interest 
under the contract; whereupon Commissioner Walch had inter- 
views with the officers of the National Bank of []linvis to raise funds 
for Mr. Kerr. A little above $80,000 was borrowed of the bank in 
connection with the carrying out of that contract. On the 21st day 
of November, 1879, at the regular meeting of the Board of the South 
Park Commissioners, the contract between Kerr and the South Park 
Commissioners in the amended form as attached to my answer as 
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Exhibit A, signed by William P. Kerr, by John C.-Dunlevy, his at- 
torney-in-fact, and the South Park Commissioners, by Richard 38. 
Thompson, its agent, was read over by Richard, 8. °“Thompson 
to the assembled park commissioners, there being present Com- 
missioners John R. Walch, John B. Sherman, Paul Cornell, 

Cornelius Price, and myself, a full board, it having been 
292 previously understood between all, tlre commissioners, ex- 

cepting Commissioner Price, that action should be taken 
upon that contract by the board to ratify and confirm the 
same. After the contract was read over Commissioner Price 
objected to the contirmation of the contract at that meeting, 
giving as a reason that he had not had sufficient time to examine 
into its merits properly. Out of deference to Mr. Price’s feelings it 
was mutually agreed that we would lay it over for another meet- 
ing. It was then brought to the attention of .the board that this 
indebtedness had long become due at the National’ Bank of Illinois, 


and that they were urging the different members of the commission: 


for payment of the same, and that as a matter of good faith on 
the part of the commission that indebtedness should be taken up; 
whereupon Commissioner Walch requested Col. Thompson to draw 
the resolution, a certified copy of which I annex to my deposition 
and mark Exhibit A. I distrnetly remember at the time that I was 
not in favor-of the passage of that resolution, although I voted for 
the same, but I desired to act directly upon the contract itself and 


either confirm it or reject it then and there. That resolution was 


drawn because of the non-action of the board upon the contract 
itself and for the purpose of taking up those securities, and for such 
other purposes as might be necessary to perfect those securities, and 
for no other purpose, that I ever knew or heard of. The resolu- 


tion directed*me as president of the beard to take, up those se-. 


curities; whereupon the warrant, dated November 29, 1879, for 
$582,800, payable to the National Bank of [linoisthat held those securi: 
ties, was drawn for the purpose of taking up those securities 

2Q3 at the bank, which the different members of the board had 
~ given the bank authorities to understand should be taken up 

by the commission. Subsequently, on the 26th day of February, 
ISSO, a second warrant was drawn for the sum of $7,200. That war- 
rant was drawn payable to the order of James Morgan. When so 
handed to me by the secretary [ remonstrated with him for having 
drawn the warrant payable to my order, and insisted that he should 
have the warrant changed. He said that he could not do so, as Mr. 
Price,t he auditor, who had to countersign all warrants drawn upon the 
treasury, was away, and he could not reach him; whereupon’ [ in- 
dorsed the warrant in blank and left tr in his possession to be given 
to Col. Thompson, as the agent of the commission, to perfect those 
securities, Which warrant I have never seen from that dav to this. 
On or about April 6th, 1880, Ftook all the notes. and papers whieh 
[ had received as the proceeds of those bonds to the seeretary of 
the South Park Commission, and explained to him the whole trans- 
action, taking from him an explanatory receipt, a conv of which is 
attached to my answer, marked Ex. C; naturally supposing that I 
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had done all that was necessary to be done in relation to the matter, 
and supposing that all the individual members of the commission . 
perfectly understood the whole transaction as well and as fully as I 
myself, I had no intimation whatever that the commission, or any 
of its members or officers, ever desired any further explanation of 
this matter from me until I saw printed in the public press of the 
city of Chicago what purported to be a copy of a report made b 

Joseph F. Bonfield, as attorney of the Board of South Park 
294 Commissioners to their meeting, which report falsely, and, as 

I believe, maliciously, accused me of drawing $92,000 of park 
funds without: any formal authority from the board, and without 
making any explanation of my transactions, to which I published a 
reply in the public press, being the same mode by which I had first 
received information on that subject, which is attached to my answer, 
marked Exhibit B. 

Q. When you surrendered to the commissien the papers or securi- 
ties which ‘you say you had taken from the bank, did you furnish 
the secretary with a memorandum or statement of how the amount 
was made up? 

A. I did, and he noted at the bottom of the receipt in pencil as 
follows : “$30,325, note of Nixon ; $52,225, note of Curry ; $1,200, 
4 months interest on above notes ; $21,000, note of John I. Bennett ; 
total $82,800; warrant to National Bank of Illinois to pay this 
amount ; $7,200, note of Curry, for which warrant 5035 was given ; 
total footing, $90,000, as per resolution November. Ist, 1879.” 

(J. Did the secretary keep a copy of the receipt and memorandum 
to which you have referred ” 

A. He told me that he tock a copy and that he handed it to Mr. 
Bonfield with the securities mentioned therein upon which he made 
the report. 

Q. Did you ever receive any portion of the sum named in the two 
warrants spoken of for your own use, or anybody on your behalf 
receive any portion of the same in any «ay? 

A. No, sir; I never received any money in connection with the 
whole transaction, and never saw any money in reference to it. I 
never saw any of the $90,000 in cash. 

Q. Did any of the commissioners or any other person on their be- 
half ever ask you for an explanation as to the disposal of that 

$90,000, or any application of the security obtained therefor ? 
295 A. No; sir; unless a bill may do it. 

Q. When was the first intimation to you there was any mis- 
understanding on the part of the commissioners as to the placing of 
these warrants ? 

A. When I first saw in the public swine of Chicago the proceed- 
ings of the meeting and a copy of the report of Joseph F. ‘Bonfield 
published in those communications. 

Q. Did you receive a copy of that report of Mr. Bonfield subse- 
quent to the time you saw a publication of it? 

A. I did. I received from the secretary a copy of the proceedings 
of that meeting, so far as that report was “coneerned, and it did not 
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ask me to make any explanation—simply sent me the proceedings 
of the meeting. 

Q. What form did it come in, as a written copy oraslip from the 
newspaper ? 

A. It came partly in writing and partly in a neleied slip. The 
proceedings, [ think, were wholly in print, slips‘cut from the papers. 

Q. You may state how that was conveyed to you, whether it was 
a certified copy. 

A. A certified copy of the report of Joseph F. Bonfield, which re- 
port was a printed slip cut from some newspaper pasted upon the 
paper, to which was attached the secretary’s certificate. 

(). W hat was the date of that communication ? 

A. The date of the certificate is the 27th day of April, 1880. I 
supposed that to be the day on which it was posted to me. | 

Q. In what year was the meeting of which you have spoken— 


where Commissioners W.cch, Sherman, and yourself. and Mr. 


Thompson were present ? | 
A. That was in the year 1879; [think in the month ‘of April, at 
my office. 


Q. Was the subject-matter of the proposed contract between Kerr 


and the commission fully discussed there ? 
206 A. Yes, sir; it was discussed for the whole afternoon. 
Q. You have said, I believe, it was reduced to writing ? 


A. Yes, sir. 


Q. Was any cone ‘lusion arrived at at that meetmeg as to whether it 


was best to adopt a contract of that kind or not? 

A. If Cols Thompson .could get the upper limit in the jury trial 
reduced to $2,000 an acre, then “that contract would be perfectly sat- 
isfactory to all the commissioners then present. 


(. Did you say subsequently the paper was modified as you had 


re? at that meeting ? 

A. [ did. : 

Q. Do you know what was done with the paper ? 

A. There was a paper embracing that contract so changed as to 
meet the objections or to overcome the objections to the former eon- 
tract or the uncompleted contract handed to me by Col. Thompson 
for examination. I kept it over night to more thoroughly examine 
its provisions and conditions and give the matter full study, and 
then I returned it to him on the following morning for the purpose 
of showing it to the other commissioners. 

(). During the time of the preparation of this writing and of this 
negotiation did you have any Interv lews with Dunlevy ¢ as represent- 
me Kerr? 

. Frequently had interviews with him. 

Q. There has been something said about the intended purchase 
by the commissioners of the Dobbins title. I will ask you if Dun- 
levy, on behalf of Kerr, did not make ita sine qua non; that the con- 
tract with him should be for the whole of what is know nas the 
Phillips tract ? 

\. Lunderstood Judge Dunlevy would not enter into any contract 
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or compromise ‘for anything short of a conveyance embracing the 
whole of the property. 
Q. In. any of the interviews between you and R. 8S. Thompson, 
John R. Walch, and J. B. Sherman was there ever any 
297 conversation among any of you relating to any other pur- 
chase or settlement of this matter than that embodied in the 
paper attached to your answer marked Exhibit A so far as the pur- 
chase of the Dobbins title or the Dobbins interest was concerned ? 


Objected to as leading. Question withdrawn. 


Q. What, if any, conversations during the progress of this nego- 
tiation to which you have referred occurred between you and R.S. 
Thompson, John R. Walch, and J. B. Sherman, or any of you, with 
reference to the purchase of the Dobbins title or the Dobbins inter- 
est, other than that what was embraced in the paper attached to 
your answer marked Exhibit A? 


Objected to as being cross-examination and as leading. 


A. There was never ayy talk or any conversation with any one 
connected with the commission or with Col. Thompson with refer- 
ence to the purchase of the Dobbins title of Dobbins directly by the 
commission, Any attempt to purchase such a title by the commis- 
sion would have been a violation of good faith, as contrary to the 
negotiations we were then carrying on to obtain the title to the 
whole property through Kerr. 

Q. About what time were the terms expressed in the paper marked 


Exhibit A, attached to your answer, agreed on ? 


A. About the 14th of May, 1879. 

Q. What was the occasion of the delay after the terms had been 
arriyed at? 

A. The delay of presenting it to the board, do you mean? 

Q. The delay in presenting the agreement to the board. 

A. Judge Dunlevy did not wish that the contract should be made 
public, as he had contracted in that agreement to make a title to the 
whole property to the commission, and therefore it was necessary 

for him to get in outstanding titles which, if the parties 
298 owning them had known of the existence of this agreement, 

would have demanded an unreasonable price for the same, 
knowing his obligation to procure them. 

Q. At the time'this agreement in. May was arrived at, of which 
you have spoken, was there any understanding or agreement that 
any arrangement should be made as between you, Walch, Sherman, 
and Dunlevy, so that money might be advanced on securities held 
by Dunlevy by the National Bank of Illinois? 

A. Yes, sir; it was understood, and the agreement itself provided 
for the taking up of these identical securities, to wit: The two notes 
otf Thomas 8. Dobbins at $25,000 each, and that it would be neces- 
sary for Dunlevy to obtain money from the commission to enable 
him to perform that contract,and Commissioner Walch made an ar- 
rangement with the National Bank of [Illinois to procure the nec- 
essary money. 
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Cross-examination by Mr. Futter: 

Q. You heard Mr. Walch testify yesterday, did you ? 

A. Yes. | 

Q. He states that he voted for the resolution of November 21, 
1879, in consideration that the $90,000 mentioned in that resolution 
should be paid for the Dobbins title; what do you say as to that 
testimony ? 

A. I say that that is not so, for this reason, that the object of the 
resolution was to pay up the bank indebtedness; that the officers of 
the bank had from time to time spoken to Mr. Walch and the other 
commissioners, and urged upon them the necessity of taking up 
those securities in accordance with the understanding, and that that 
resolution was drawn simply because thev neglected to act upon the 
contract at that meeting «© bridge over the time between that meet- 
ing and the next meeting, when it was understood that contract 

should be ratified. | 
299 Q. Was the money borrowed of the National Bank of I[h- 
nois in the first instance for the purpose of secring the Dob- 


- bins title ? 


A. No, sir. 

Q). What was it borrowed for ? | 

A. Judge Dunlevy represented that it was necessary for him to 
have so much mone ‘vy to carry out that contracé. 

Q. Were you informed why he needed so much money as that ? 

A. Simply that he needed it to get up outstanding titles. 

QJ. Is it your understanding that the mone v was to be given to 
Judge Dunlevy without any referenice to what he proposed to do 
with it? 

A. Under the contract ? epee 3 

Q. He was to have the right under the contract to call for any 
money he wanted; was thafé it ?: ; 

A. He could call for any; it was within our discretion whether 
we would furnish it or not. | 

QQ. You understand the contract gave him the right ? 

A. To the payment of those notes ? 

Q. To the payment of nioney, irrespective of the use to which he 
proposed to put the money. 

A. Some portions of it. 

Q. In the case of the $90,000 I understand you to swear that you 


do not know to what use he was going to put that money; do you so 


swear’ 

A. Y es, SID. 

Q. You did not know and were not informed that it had any ref- - 
erence to getting a particular title ? 

A, No, sIr. 

Q. You did not kiowand were not informed that it he ad any refer- 
ence to acquiring the Dobbins title ? 

A. No, sir; other than under the coutract ; I suppose it may have 
been under the contract ; I do not know as to that. 

Q. What in your judgment is the number of acres in the tract of 


land in question here ? | " 


A lias, 
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A. You mean now? 
Q. In 1870 and ‘1879. 7 
A. I have no knowledge of my own upon the subject in 
300 1870; I have upon inquiry been informed that it contained 
about 220 acres; I think Mr. George W. Wait told me so; he 
was the engineer of Hyde Park, and familiar with the property, and 
formerly the engineer of the park. 

Q. When did he tell you so? 

A. He told me so some time during the negotiation when we were 
arriving at the amount of land that it should be conceded there 
was at ‘the time we were making the contract—the contract with 
Kerr. 

Q. Had you heard at the time of the negotiation the extent of 
interest which Mr. or Mrs. Dobbins claimed ? 

A. One-fourth of the south fractional half of section 13, less lots 8, 
10, and 15, of Phillips’ original subdivision of a portion of the west 
half of the southwest quarter. 

Q. An undivided one-fourth part, was it not? 

A. Yes, sir. | 

Q. You consider that $2,000 was a fair maximum to put into the 
proposed contract ? 

A. I considered it fair. 

Q. Now,if the Dobbins title was to one-fourth of 220 acres of that 
lot, where was the inducement, if the Park Commissioners could get 
that one-fourth for $90,000, to give Dunlevy the difference between 


90,000 and a quarter part of the number of-acres at $2,000 ? 


A. I never knew what the Dobbins’ would sell their title for. | It 
was not a question that ever came up in any way, shape, or manner 
that I know of. There was no negotiation with reference to it that 
I know of. Judge Dunlevy, on behalf Mr. Kerr, declined to enter 
into any agreement except for the whole fractional half of the sec- 
tion, less the lots mentioned in my previous answer. 

(. Assuming the entire tract to be 220 acres, a decree had been 
rendered dismissing Kerr’s bill as to 80 acres, and the Dobbins 
deeds are described in this contract as carrying one-fourth part of 

the whole contract. If that were over 50 ac res, and the bill 
301 had been dismissed as to 80 acres, what power had Dunlevy 

over the 22U acres that rendered it an inducement to give him 
$90,000 to buy a*quarter part of the people that he did not control? 
What I mean is this: Assuming that you wished to get what title 
he had, what were the inducements, under the facts [ have stated, 
to allow him to do the dealing with all the other claimants to that 
land? Did you consider his title so important, or the Kerr title so 
important, that you wished to leave it entirely to Dunlevy to deal 
sar all other claimants ? 

I considered the payment of the $90,000 upon the contract for 
in whole tract, feeling that we had ample and abundant security 
for the money so advanced and a guaranty upon the whole of the 
Kerr interest for the faithful performance of the contract in getting 
in the title to the whole property. 

Q. Were vou informed prior to or during ‘the negotiations that 
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Mr. Kerr or Mr. Dunlevy had any contract with the holders of the 
Dobbins title which prevented those holders from dealing directly 
with the South Park Commissioners ? 

A. I understood there was a contract by which the Dobbins in- 
terest could not be sold to the South Park Commissioners. 

Q. Who informed you of the existence of such a contract ? 

A. Judge Dunlevy did, I know, and I think other parties did be- 
sides. | 

Q. Did you ever see any ‘such contract ? 

A. No, SIT. 

Q. W hat other partic s do you think could have told you that? 

A. Mr. Kales told me so, I think, that he understood there was 
sucha contract, and that has been the general understanding in the 
commission. I think Mr. Bowen has told me the same thing, and. I 
do not know but Mr. Cornell has; it was the general understanding 

(). So that it was impressed on vour mind that Dobbins 
502 — not sell without Dunlevy’s consent ? 

That was the substance of the contract. Ido no- know 
its terms, i that is the substance of it. [understand that was the 
condition of the sale of the Dobbins interest, a contraet of that kind 
when it was purchased by the Dobbins. 

Q. That the Dobbins would not sell to the South Park Commis- 
sioners ? ? : 
A. I think Kerr bound Dobbins at the time of the sale. Now, I 
know; Mr. Bowen told me of it himself, when‘ the sale was made, 
that they sécured from Dobbins an agreement that he should not 

convey that property or sell it to the South Park Commissioners. 

Q. Prior to these negotiations represented in the proposed agree- 
ment, ma ked A, had you caused any investigations to be made as 
to whether there was any such contract or not, or as to the validity 
of any such’contract, if it existed ? 

A. I never investigated the subject, but I was fully impressed 
with the belief that there was such a contract. | 
Q. And that belief had its influence upon your mind in the pro- 

gress of the negoth: tions, [ SUpPpose ¢ 

A. Yes, sir. 

Q. This proposed contr: ict, marked A, provides rx the ascertain- 
ment of the value of the 50: acres as to which Judge Harlan had 
dismissed Kerr’s bill ? | 

"A. -Yes, sir. 

Q. Did you discuss with Judge Dunievy how he proposed to con- 
trol the Phillips’ 80 acres 

A. No; Judge Dunlevy dainsed that he intended to recover the 
whole thing. Whether he could or not I do not know, but I con- 
sidered it to the advantage of the ata to make a clean thing 
of the whole business, so that when these condemnation suits or suits 
to ascertain the value of the property were settled it would settle 
the rights of all the parties who claimed title to any portion of the 
property. 
Q. But what I am trying to get at is upon what theory it 
303 was that you assumed that Judge Dunlevy could control the 
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80 acres that Judge Harlan had just decided that Kerr did 
notown? ~— °° | | | | 

A. I did not assume any such thing. Even taking the ground 
that he could not absolutely, the contract provides that he agrees to 
do it, and if we have to get them from outside parties the amount 
that we pay over and above the amount that would be decreed by 
the jury should be taken out of the money to be paid to Kerr under 
the contract. 

Q. Wasn’t there a contract between the South Park Commissioners 
and Phillips? | 

A. Yes, sir. ; | 

Q. For obtaining whatever went to Phillips at $800 an acre? 

A. Yes, sir. . 

Q. What became of that contract in your mind in view of the 
proposed agreement marked A? 

A. That contract Phillips claimed was not valid; that it was ob- 
tained by fraud and every other corruption, and that his interest in 
the matter might be very small and difficult to establish in the 
commission, and in addition I will say there is an amount of $20,000 
mentioned in the contract to be allowed to the commission out of 
the money to be paid to Kerr under the decree, which would be a 
clear gain as an offset against any property that might have been 
acquired under the litigation for Phillips. 

Q. If I understand you, Mr. Dunlevy claimed that he could upset 
Judge Harlan’s decree; was that it? 

A. He claimed he could. 

Q. Did he desire to control that litigation in the Supreme Court 
of the United States? 

A. Under the contract ? 

@: In the negotiation. 

A. Yes sir. 

Q. He proposed, did he not, to represent both sides of the case in 
Washington ? 

A. I did not take that view of it. 

(). What did he desire to do in the case? 

A. I suppose that he desired that the commission should depend 

upon that contract to obtain title to the whole of the property, 
304 and not prosecute the litigation at the expense of. the com- 

sion on behalf of Phillips any further; in other words, to 
leave Judge Dunlevy and any other claimants there might be in 
as property to fight it through the Supreme Court as they might 
choose. | 

Q. The case was then pending on appeal by the commissioners in 
the Supreme Court of the United States. If the commissioners dis- 
missed their appeal it would leave the decree just as it was. How 
did Judge Dunlevy propose to get rid of Judge Harlan’s decree, 
which he had entered in the United States circuit court ? 

A. He never told me how he calculated to do it, but you.will notice 
in the contract that the separate pieces of property mentioned in the 
contract are to be conveyed by separate and distinct deeds; and if 
he failed to obtain the title to any of those pieces of property to such 
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as he did obtain the deeds were would carry, and for such as he did 
not obtain the title to the contract provided that he should make the 
commission good. In other words, such amount as the commission 
may have to pay to other parties to get in those titles, if 1t exceeded 
the amount that it was agreed to be paid by the terms of the con- 
tract, it was to come out of the money or the price to be paid for the 
other tracts. 

Q. What particular interest was it that Mr. Dunlevy was desirous 
of securing; and in order t> enable him to do that he wished the 
contract not brought before the court in the first Instance ? 

A. I suppose to get in any of the outstanding titles. If he could 
arrange with Phillips or any of the claimants—Mrs. Phillips or the 
Dobbins, or any one else, wherever he could buy in a portion—it was 
to give him an opportunity to buy in such as he could.. The terms 

of the contract itself states that not as to the time, but con- 
305 templates the pu:cuasing in of these interests and the pay- 

ment and-advance of money with reference to them, not 
specifying any particular interest, but any interest necessary to per- 
fect his title to the whole. | 

(). As a commissioner you had some information as to some of 
the titles—I mean some of the claims upon the land ? 

A. Yes, sir. ' 

Q. Mr. Walch says, and Mr. Sherman also, this contract was not 
read on the 21st day-of November, 1879; [ understand you not to 
agree with them ? | = 

A. I say most positiveiy and’ most emphatically, withqut any 
doubt or hesitation, that I know it was read, and IT heard it read in 
the presence of those gentlemen, and previous to going into. the 
meeting it was the general understanding and talk between the 
commissioners that they intended to pass upon that. contract at 
that meeting, with the exception of Commissioner Price. hed 

Q. Had Commissioner Price been consulted previous to the meet- 
ing ? | = 9 

A. I donot understand what you mean by consulted. 

Q. Talked with with reference to bringing the contract before the 
meeting ? : | 

A. Not that I know of. I will say this, that Mr. Price understood 
that there was a negotiation going on with reference to a settlement 
of that interest. I do not know that he was as fully advised of all 
the terms, conditions, and provisions, and how it was expected to 
be done, &e., as some of the other commissioners, but he had a gen- - 
eral knowledge that the negotiation was going on and that there 
was an effort being made in the commission to compromise and get 
in titles to that piece of land. — : 

Q. So far as this ¢ontract is coneerned Mr. Dunlevy claimed to 
represent the Kerr interest, did he not? : 

A. Yes. : 

Q. You,did not negotiate with Mr. Dunlevy because of superior 
abilities in him as a negotiator of other people’s titles and without 
reference to his representing the Kerr interest, did you ? 
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306 A. No, sir; we dealt with him because he represented the 

Kerr interest. Mr. Kerr called upon ime soon after the ren- 
dition of the decree by Judge Harlan, and told me personally that 
Judge Dunlevy represented him: in this matter. 

Q. Then what is your knowledge of information conveyed to Mr. 
Price in relation to negotiations to get in the whole title as con- 
tradistinguished from the negotiations with the representative of 
Kerr? 

A. I cannot say there was. any definite represenation or under- 
standing as tothe amount we were getting in. It was a simple and 
general talk amongst the commissioners. We were trying to arrive 
at some settlement of- this litigation and get in the title, and there 
was negotiations going on to accomplish that end. 

Q. Did you say that the contract was brought before the Board of 
South Park Commissioners qn the 21st of November, 1879? 

A. Yes, sir. 

Q. And at. the request of Commissioner Price the board in session 
laid it over until some other occasion? 

A. Yes, and then proceeded to the adoption of that resolution. 

Q. You say that Commissioner Walch asked Col. Thompson to 
draw the resolution ? 

A. Yes. 

Q. Did Col. Thompson draw it? | 

A. Yes. . : 

(). The receipt for certain papers that vou have identified as dated 
April 6, 1880; did you receive a communication from the secretary 
of the board shortly after and prior to the 27th of April in relation 
to the papers named in that receipt? 

A. No, sir. 

Q. You have named all the communications you did receive, 
have vou? 

A. Yes. 

Q. What time did you cease to be a member of the park board? 

A. On the Ist dav of March, 1880. 

(). You say the $82,000 or $90,000 was paid to perfect the securi- 

ties; what do you mean by that? 

307 A. No,sir; Isaythe§ $82,800, for which the warrant No. 4782, 
dated November 9, 1879, was drawn, was drawn forthe purpose 
of taking up the securities that were held by bank, and for no other 
purpose whatever; and, it appearing that there might be some out- 
ty. claims that might affect those securities, a warrant for 
$7,200 was drawn, and for which — that receipt, the declarations of 
trust from Fred. A. Ingals, and the note of Curry for the amount, it 
being necessary to have some specified document to. base these pro- 
ceedings upon. 

Q. Who was Mr. Curry? 

A. I do not know; I never saw him in my life. 

(). Were you ever informed who he was ? 

A. No, sir. 

Q. Do you know where he lives? 

A. No, sir. 
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(Q. You say that Mr. Walch had interviews with the National 


Bank of Illinois to raise funds for Mr. Kerr ; upon what do you base 


that statement? 

A. He told me so himself, and [I think the bank officers told me 
he had been in there. 

Q. What did Mr. Walch tell you? 

A. Mr. Waleh.told me that he had made arrangements with the 
bank to advance money on those securities. 

Q. Did he say anything-about the Debbins title? 

A. No, sir. 

(. Not a word? 

A. No, sir. 

Q. Did you ever hear him say anything about the Dobbins title 
during the progress of the negotiations to which you have referred ? 

A. I have no recollection of his having said anything of the kind. 

Q. Then you would not say that during the informal meeting at 
your office, at which Mr. Walsh, Mr. Sherman, and Col. Thompson, 
and vourself were present, the subject of the Dobbins title was not 
discussed ? 

A. I say it was not discussed. 

(). Way was that an informal meeting ? 

A. It was not a meeting of the board; that 1s what I meant; it: 

was a meeting of the different commissioners as individuals 
308 to prepare a contract which met our views and which we- 
thought would meet the views of the board. 

Q). It was a kind of caucus to prepare a me asuire to -be formally 
adopted by the board if the board chose to do so? 

A. Yes, $ir. 

Q. It was the intention. was it not, that that contr act, in order to 
become a binding instrument, should be passed upon by the board 
as a board ? | 

A. Yes; there was no intention in that meeting to bind the board 
to any thing. 

Q. Was there any intention at the meeting of the board of No- 
vember 21, 1879, to bind the board to that sltemed contract by any- 
thing which was done by the board at that meeting ? | 

A. The board never acted directly upon the contract at that 
meeting. 

Q. Did it aet divestly upon the contract at any meeting? 

A. Not that I know of, other than you may say by authorizing 
that resolution and the drawi ing of tLe money to take in those securi- 
ties, which are part of the sec uritiés mentioned in the contract ; there 
was no vote on the contract itself; that is what I mean. 

Q. [understood you to say that the consideration of the’ <gree- 
ment with a view to its adoption was postponed at the instance of 
Commissioner Price? + | 

A. Yes; formal action on the contract. 
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309 : South Park Commission. 


SraTe oF ILL1nors, 
County of Cook, 


I, H. W: see secretary of the commission aforesaid and ¢ cus- 
todian of its records and files, do certify that the following is a true 
copy of a resolution adopted. by the said commission on the twenty- 
first day of Nevember, A. D. 1879. 

Com’r Cornell offered the following resolution, which was adopted, 
Com’r Price not voting. 

Resolved, That the president of this board is hereby authorized 
to make such settlement and adjustment of the litigation regarding 
the south half of fractional section 13, T. 38, R. 14, and such pur- 
chase of the title thereto, as in his judgment may be advisable, and 
for that purpose to draw from the treasurer of this commission a 
sum not exceeding the sum of ninety thousand dollars before re- 
porting the same to this board, and that the auditor is hereby in- 
structed to sign the necessary warrants for said sum of money, or so 
much thereof as called for. 

In testimony whereof [ have hereunto set my hand and the seal 
of the said commission this nineteenth day of January, A. D. 1882. 

[SEAL. | ' H. W. HARMON, 
Sec’y of the South Park Commission. 


310 This is a copy of the proposed contract between Wm. P. 
Kerr and the South Park Commissioners. 


ExuHipsit “A.” 


This memorandum of agreement, dated the 14th day of Novem- 
ber, A. D.1879, made by and between the South Park Commissioners, 
by R. S. Thompson, its agent, of the one part, and Wm. P. Kerr, 
by John C. Dunlevy, his attorney-in-fact, of the other part, wit- 
nesseth : | 

That whereas long continued litigation has existed between the 
parties hereto, and is now pending in relation to the title to the 
south fractional half of section thirteen (13), T. 38 N., R. 14 E., of 3rd 
P. M., Cook county, Illinois, except lots 9, 10, and 15. of Phillips’ 
original subdivision of a portion of said tract, and said par- 
ties hereto are mutually desirous of ending’ the same, it is there- 
fore agreed by the parties hereto that said Kerr and his wife shall 
make a deed or deeds of quit-claim and conveyance, with covenants 
of further assurance, to said South Park Commissioners for said frac- 

tional half of section 13 (except lots 9, 10, and 15, aforesaid), 
311 and deliver said deed or deeas in escrow to Jeremiah Leam- 

ing upon the terms hereinafter named ; said Kerr agrees to 
perfect in said South Park Commissioners a good and indet easible 
title to said premises as soon as practicable. 

Said parties mutually agree that the price to be paid by said South 
Park Commissioners for said premises shall be fixed by a jury in 
the United States circuit court for the northern district of Illinois as 
follows: For that portion of said tract lying in the southeast frac- 
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tional quarter of said fractional section 13 and the west half of the 
southwest quarter of said section 13 (except lots 9, 10, and 15 afore- 
said), according to the direction of, and under and in pursuance of, | 
the decree entered in the case of William P. Kerr vs. the South Park 
Commissioners e¢ al. in said court, with this limitation and expressed 
stipulation, that the maximum price for.said lands shall not exceed 
the sum of two tiousand dollars per acre on the average, as the value 
on the 27th day of August, 1870, and that in case the Jury, empan- 
eled pursuant to said decree, shall find a verdict for a larger sum 
than said $2,000 per acre on the average as the value of said land 
on said 27th day of August, 1870, then and in that case said Kerr 

agrees to remit so much of said verdict as shall be in excess 
312 of said sum of $2,000 per acre on the average on the said day 

as aforesaid, and shall in that case be entitled to a decree for 
that sum and interest according to said decree entered in said cause, 
and said parties agre to stand to and abide by any verdict so ren- 
dered as aforesaid which shall not exceed the sum of $2,000. per 
acre on the average as the value of said premises'on the said 27th 
day of August, 1570. ; 

Said parties further mutually agree that as to the eighty acres, 
being the east half of the southwest quarter of said fractional 13, 
that when the title thereto shall be established in said South Park 
Commissioners, or whenever said parties hereto may mutually agree 
upon a trial to fix the value thereof, then the price to be paid -by 


said commissioners for said eighty acres shall be determined by ¢ 


jury in said United States court or other court of ccmpetent juris- 
diction; and under.the same limitations, stipulations, and ¢onditions 
as are above set forth for the remainder of said premises, it being 


expressly agreed that the average value per acre, hereinbefore re- 


ferred to, shall apply to the entire premises included in this con- 
tract. 7 eae ARS 
[t is further mutually agreed by said parties hereto that 
315 the title to said premises shall be vested in the said -Soeuth 

Park Commissioners to the satisfaction of R.S. Thompson, 
its attorney, prior to the right of said Kerr to demand payment of 
any portion of the amount of the decrees, judgments, or purchase- 
moneys (other than the amount herein agreed to be paid as a first 
payment) decided necessary by said Thompson to be reserved by 
said commissioners to secure the faithful performance of this agree- 
ment on the part of said Kerr. 

But said South Park Commissioners shall have the right at any 
time to pay said Kerr on account of the purchase-money of said 
premises, or any part thereof, such sum or sums of money as they 
may from time to time desire, either before or after said jury trial, 
without waiting for the title to be fully established in said commis- 
sioners and thereby stop interest on the amount thus paid, and said 
South Park Commissioners shall be entitled to a credit on account 
of the purchase-money for said premises as against said Kerr for 
all such payments to him tothe amount thereof and interest thereon 
from the date of such payments at the rate of six per cent. per 
annum. 3 
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It is further mutually agreed that said commissioners shall 
314 from time to time, as may become necessary for the purchase 
or compromise of any outstanding title, claim, or litigation, 
advance to said Kerr, on on his written order or that of his attorney- 
in-fact, on account of the purchase-money of said premises, or any 
part thereof, for such purchase or compromise, such sum or sums as 
shall be asked for by said Kerr or his attorney-in-fact, and approved 
of by said Thompson, acting for said South Park Commissioners ; 
which said advance shall be a credit on account of the purchase- 
money as against said Kerr for said premises for the amount thereof, 
and interest thereon from the date of such advances at the rate of 
six per cent. per annum, and the same shall be so credited asa 
payment on said decree or judgment on the verdict rendered as 
aforesaid. | 
It is further agreed that all payments by the South Park Com- 
missioners on the amount due on the following-described notes to 
the holder or holders thereof shall be taken and considered as a 
payment of so much of the purchase-price for said premises and en- 
title them to credit therefor, with interest from the date of such pay- 
ment, towards satisfaction of the judgment or decree to be rendered 
as aforesaid, to wit, two notes dated Chicago, Nov. 26, 1872, 
315 each for the sum of $25,000, payable on or before the 1st day 
of June, 1574, with eight per cent. interest from Dee. 1, 1872, 
interest payable semi-annually on the first days of December and 
June in each year, at the banking-house of Tyler, Wrenn & Co., in 
Chicago, said notes being made by T.S. Dobbins, pavable to the 
order of himself, and by him endorsed, said notes being endorsed 


with a statement that interest thereon is paid to June, 1874, said 


notes being secured by trust deed made by Daniel T. Rhodes to 
Daniel A. Jones, trustee, and John B. Drake, successor in trust, 
dated Nov. 26, 1872, conveying the undivided one-fourth part of the 
south half of fractional section 13, T. 38, R. 14 E., of 3rd P. M. (ex- 
cepting therefrom the north third of lot three and lots 9, 10, 11, 15, 
and 16 in Phillips’ subdivision of the west part of said half section), 
said notes being for part of the purchase-money. 
It is further agreed that any and all sums of money which said 

South Park Commissioners shall hereafter pay out or expend under 
anv orders, judgment, or decree of court, for or on account of the 
title to, or in the way of damages for the taking or occupation of, 
said premises, or any portion thereof (except the costs and expenses 

in the case of Kerr vs. The South Park Commissioners et al. 
316 aforesaid, and of the jury trial or trials therein and herein 

provided for as to value), shall be considered and taken to be 
a payment to said Kerr on account of the purchase-money herein 
provided for, and such payment shall bear interest from the date 
thereof, and be credited against such payment or decree to be ren- 
dere ' on said verdict ; and, further, that in the event of a new trial 
or trials, the same limitations, credits, and agreements herein pro- 
vided for shall obtain and apply thereto as are herein provided 
for the first jury trial, and all payments or advances to said 
Kerr or his attorney, or made at either’s request in writing, or re- 
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quired to be paid under the order, decree, or Judgment of a court as 
aforesaid, shall be considered and taken as a judgment on account 
of the purchase-price herein provided for, and, as a satisfaction of 
whatever judgment or decree shall be entered in said verdict in said 
case of Kerr vs. The South Park Commissioners et al., to the extent 
of such payment or advances, and interest thereon from the date 
thereof, provided that in.any suit brought against said South Park 
(Commissioners to establish any title to said premises adverse to said 
KXerr’s title, or of those claiming under him, or to enforce any claim . 
against said South Park Commissioners for money on ac- 
count of any title or conveyance therefor heretofore made to 
them, or for damages for possession or occupation of said 
premises by any claimant other than said Kerr, or parties claiming 
under or through him, said Kerr or his attorney-in-fact shall have 
the right to designate the attorneys to be employed on behalf of the 
South Park Commissiciuers, and control such’ litigation, said Kerr 
to pay the expenses of such litigation and save said commissioners 
harmless from any such claim or demand, and if said Kerr or as- 
signs shall not *vigorously resist. and defend any such claim said 
South Park Commissioners may do so at his expense. 

Said Kerr agrees to deliver the deeds in escrow to said Jeremiah 
Leaming, as herein provided for, within thirty days after the date of 
this agreement, and said deeds shall be so delivered in escrow as 
follows: One deed for the southeast fractional quarter of said section. 
13, one for the west half of the southwest quarter of said fractional 
section 15 (except lots 9,10, and 15 ia Phillip’s first subdivision 
therein), one for the south half of the east half of the southwest — 
quarter of said fractional section 13, and one for the north half of 
said east half of the southwest quarter of said section 13; and said 

deeds shall be delivered to said South Park Commissioners 
318° upon the payment by said commissioners of the amount of. 
the purchase-money found to be due under the terms of.this 
agreement for the lands therein described, respectively—that. is.to 
say, upon the payment for the land in any one of said deeds de- 


scribed, such deeds shall be delivered to said commissioners upon 


demand. 

The quantity of land to be conveyed and paid for under this 
agreement was, It Is agreed, two hundred and twenty acres on said 
twenty-seventh day of August, 1870. And said Kerr, as a further 
consideration for this contract, hereby agrees that said South Park 
Commissioners, as a corporation, shall be paid or shall reserve out: 
of the purchase-money -herein provided for the sum of $20,000 to its 
own use, which sum of $20,000 shall -be excluded from the burden 
of interest from and after the first jury trial, as herein provided for; 
such sum of $20,000 to be so retained shall not be considered as a 
first payment to said Kerr, but simply as a credit on the final settle- 
ment under this contract. 

_Itis further hereby expressly agreed and understood that what- 
ever titles and claims said South Park Commissioners now hold or 
have to. said premises, or any part thereof, shall not be claimed as - 
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14th, 1879, and signed by Wilson K. Nixon, payable to the National 


_ THE SOUTH PARK COMMISSIONERS. 


adverse to the undertaking herein of, said Kerr to establish 
319 perfect titles to said lands in said South Park Commissioners, 

but they may stand -and be taken as contributory to said 
Kerr’s undertaking, so far as the same can be legally and equi-bl 
held and taken so to do, and that this agreement, so far as any al 
titles or claims are concerned, shall be construed so as to require 
said Kerr to allow said commissioners credit for’such amounts only 
as sald commissioners shall be hereafter required by any order, 
judgment, or decree of a court hereafter entered (said Kerr or his 
attorney-in-fact being notified and admitted to defend as aforesaid) 
to pay, by reason of any such titles or claims, or either of them; with 
interest from the date of such payments; but such sum is not to in- 
clude any cost or expenses in the case of Kerr vs. The South Park 
Commissioners e¢ al., or the jury trials as aforesaid, to fix the value. 
The South Park Commissioners shall pay the sum of $50,000 as the 
first payment on this contract of purchase when the deeds of said 
Kerr and wife shall be delivered in escrow as aforesaid and said 4 
pavment endorsed thereon. % 


WILLLAM P. KERR, 
By JNO. C. DUNLEVY, 
[is Attorney-in-Fact. 


SOUTH PARK COMMISSIONERS, 
By RICHARD S. THOMPSON, 
Its Agent. 


320 Exuisit “C.” 
Receipt of Harmon, Secretary, to James Morgan 


Received of James Morgan, late president of the board of South 


Park Commissioners, a promissory note for $30,325.00, dated May 


Bank of Illinois ; also received a promissory note dated May 26th, 
1872, for $25,000.00 bearing interest at the rate of eight per cent. per 
annum from December Ist, 1872, signed by T. S. Dobbins, the pay- 
ment of interest being endorsed on said note to June, 1874, said note : 
being held as collateral security to the above-described note of 
$30,325.00. 

Also a trust deed from Daniel P. Rhodes to Daniel Jones. on the 
undivided one-fourth part of the south half of fractional section 13, 
township 38, range 14 east, save and except therefrom the north 
one-third of lot 3, and lots 9, 10, and 11, and 15 and 16, in Phillip’s 
subdivision of the west part of said half section given to secure said 

note of twenty-five thousand dollars, and a like note of the 
321 same amount, hereinbelow described. 

Also received a promissory note for $30,225.00, dated May 
15th, 1879, and signed: by Llewellyn Curry, payable to The National 
Bank of Illinois; also received another promissory note, date- May 
26th, 1872, for $25,000.00, bearing interest at the rate of eight per 
cent. per annnm from December Ist, 1872, signed by T. 5. Dobbins, 
the payment of interest being endorsed on said note to June, 1874, 
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said note being held as collateral security to the above-described 
note of $30,225.00. 

Also received the promissory note of John I. Bennett, dated No- 
vember 14th, 1879, payable to the National Bank of Illinois, for 
twenty-one thousand dollars ; also received-the promissory note of 
Llewellyn Curry for seven thousand two hundred dollars, dated Feb- 
ruary 26th, 1880. 

Also received two declarations of trust made by Fred. A. Ingalls, 
one dated November 14th, 1879,in which he sets forth, amongst other 
things, that he holds the title by quit-claim deed dated November - 
12th, 1879, from Mary C. Dobbins and Thomas 8. Dobbins, her hus- 
band, to the south one-half of fractional section 15, township 58, range 
14 E. in trust to secure the payment of the note of John I. Ben- 

nett for twenty-one thousand dollars, ete., the ether declara- 
322 ~=tion of trust dated Feb. 26, 1880, and sets forth that he 

holds the title derived through the following-described deeds, 
namely : 

Deed from Robert. E. Jenkins, receiver of estate’ of Thomas S. 
Dobbins, in case — Mor, ris R. Huntis complainant and said Dobbins 
et al. are defendants in U.S. cireuit court for the northern district of 
I}linois. 

Robert E. Jenkins, assignee of Thomas 8. Debbins, in bankruptey, 
to Frank I. Bennett, and from Frank I. Bennett, all conveying the 
interest of said Dobbins in south half fractional section 15 aforesaid. 

First. To secure the payment of the within-named sum of twenty- 
one thousand dollars. Second. To secure to the holder thereof the 
payment of seven thousand two hundred dollars, evidenced by note 
of Llewellyn Curry, bearing date Feb. 26th, 1880, being proceeds of 
warrants No. 4782 2, dated Nov. 29th, 1879, for $82,800, and No 5035, 
date- Feb. 26th, 1880, for $7,200. 

In accordance with the resolution of the Board of South. Park, 
Commissioners, passed at their regular meeting on the 21st d: ay of 
November, A. D. 1879. ° 

HH. W. HARMON, 


Secretary of South Park Commissioners. 
Chicago, 4—6-’80. 


325 30,525. | Note of Nixon. 
30,225. { Note of Curry. 


12,504 was interest on above notes. 

21,000, note John I. Bennett. 

82,800 warrant to Nat. Bank, IL, to pay this amount. 
$7,200 note Curry, for wh ich Ww arrant 9030 Was given, 
$90,000, as per resolution 21st Nov., 1879. 
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324 In the Circuit Court of the United States for the Northern 
_ District of Illinois. In Chancery 


SoutH PARK CoMMISSIONERS, Complainants, 
US. - : Cross-bill. 


JAMES MorGawn et al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Tuesday, the 24th day of January, A. D. 1882. 


Present: Mr. Fuller, forcomplainant; Mr. Leamine, for defendant 
Morgan; Mr. Bennett. 


JouN I. BENNETT, a Witness on behalf of the defendant, being first 
duly sworn, was examined:in chief by Mr. F. I. Bennett, and deposes 
and says as follows: 


Q. State your name and whether you are a defendant in this 
suit. | | 
A. My name is John I. Bennett, and I am one of the defendants 
in this ease, and I have put in an answer and filed a cross-bill. 
(. State the circumstances under which your note for $21,000 in- 
volved in this suit was executed. | 
A. Some time prior to the 12th day of November, 1879, as repre- 
senting’ Mr. Kerr, I had been negotiating with Mary C. Dobbins for 
whatever interest she had in the south half of section 13, 38, 14, 
through Mr. Gibbons, her attorney, and at that date had arrived at 
an agreement as to price. Understanding that there was some sort 
of agreemnt in contemplation between the South Park Cot- 
325 missioners and Mr. Kerr, by which moneys were ready at the 
National Bank of Illinois, I went to the bank expecting the 
money was there, but was there told by the representatives of the 
Park Commissioners, and I am of impression Mr. Morgan, as one of 


- them, in the presence of the officers of the bank, that the necessary 


steps had not veen taken. by the commission to provide the ready 
money, but that it was understood by the commission that future 
action would be taken, and the bank officers were requested to ad- 
rance the money in anticipation of the action of the Park Comtnis- 
sioners ; it Was suggested to put it in the form of a note, and I exe- 
cuted the note, a copy of which is appended as an exhibit to the bill 
of complaint in this case and the power of attorney connected with 
the note; with that understanding, that the paper would be sur- 
rendered as soon after as the commission should consummate the 
contemplated contract, the cashier of the bank drew the checks, and 
my impression now is, although I have not been able to get the 
original checks, I. requested Mr. Bradley to look them up, and he 
tells me this morning he has not had time to doit; it required 
$21,000 to consummate the purchase of Mrs. Dobbins’ interest, sub- 
ject to the existing martgages on the property ; my impressions are 
the checks were drawn by the cashier to the order of the parties to 
whom it-should be paid, with the exception of, perhaps, one check 
of $1,000, which was also used in this purchase; I took the checks 
and went to the office of Mr. Gibbons, where Mrs. Dobbins was 
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waiting ; the deed was presented and executed, or rather, I think, 
then it had been executed and the acknowledgment taken by Mr. 
Gibbons, Mrs. Dobbins’ attorney ; he was an attorney and he had 

the deed there: the checks were delivered, and I think, 
326 so far as Mr. Monroe was concerned, he not being there, he 

had left the receipt for his cheek in advance. I took the deed 
and went back to the bank and delivered it to Mr. Thompson. — I 
was a little in doubt whether I delivered it to Mr. Thompson or Mr. 
Morgan, but my memory being refreshed I think I delivered it to 
Mr. Thompson at the bank. It.was then understood that my note, 
would be surrendered in a short time when the necessary action 
should be taken by the Park Commissioners at the same time the 
deed was delivered. [ understood that there was a declaration of 
trust, as the deed ran to Ingalls to be executed, or was executed, and 
I think the bank officers so understood it, which for the time being 
would secure the money advaneed by Mr. Ingals, to whom the deed 
ran. The deed was pry ared, I think, by the Park Commissioners, 
or under their direction, The Mrs. Dobbins deed [ desire to have, 
the original cheeks, and also to have Mr. William H. Bradlev to tes- 
tify, who was present part of the time, at least while the business 
was being transacted in the bank; Mr. Nash, I think, was there, and 
other of the bank officers, I think, were there at the time. 


Cross-examination by Mr. FuLLER: 

(. What is vour recollection as to the number of the checks ? 

A. My persdnal recollection is there were four checks, but on see- 
ing the note and seeing the copy of the deed on record my memory 
is refreshed as to the amount of the checks; it being some time ago 
[ had, until this morning, got the total‘amount too large in my rec- 
ollection. 7 

Q. What is vour recollection now ? 

A. My ‘recollection now is there were three checks amounting in 
the aggregate to $20,000 and drawn to the order of parties other 

than myself. ; | 

O27 (). To the order of what parties? 

A. One of the checks—the larger one—was to the order of 
Mrs. Mary C. Dobbins, another to Henry 8S. Monroe, who was under- 
stood to have an interest with Mrs. Dobbins in the property and 
who was a party to the negotiation, and one to Mr. Gibbous, the 
attorney. This was in pursuance of Mr. Gibbons’ suggestions as to 
the division that way. zs 

(). What was the amount of the cheek to Mrs. Dobbins? 

A. I would not’ be able to’state that positively. My impression 
is that the cheek to Mr. Gibbons was for a thousand dollars: it may 
be five hundred. The check to Mr. Monroe was $3,000, and the 
cheek to Mrs. Dobbins was either $16,000 or $16,500; that would 
be the way [ would divide it now. IT would prefer not to state it 
positively, as the checks themselves are in the hands of the bank 
= can be produced. 

This deed of Ingals, I believe you said aesctaaien about 
it eae prepared by the Park Commissioners ? 
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A. Yes. 

Q. What is‘your. knowledge on that subject ? 

A. I think Mr. Thompson prepared the deed. 

Q. You-mean “by the Park Commissioners” through him ? 

A. Yes, sir. 

- How long have you been the attorney of Mr. Kerr, assuming 
you mean W. P. Kerr? 

A. Yes, W. P. Kerr. I have been his attorney. from the time 
Kerr was out here. I should think at least six months prior to 
that he spoke to me to assist Judge Dunlevy and seit a wrote 
me on ihe subject. 

Q. How long before this transaction was that? 

A. I could not fix the time definitely, but it was at least six 
months and it might have been a year before. 

Q. Who was at the bank at the time you went there when your 
note was given? 

A. Parties were coming and going at the bank. Mr. Brad- 

328 ley was there part of the time. I think Mr. Nash was there, 

who drew the checks, and my impression is Mr. Snider was 

there more or less. I am-positive Mr. Bradley was there; he had 

been seen before, and I understood had seen Mr. Walch on the sub- 

ject. Mr. Thompson was there, and I thought Mr. Morgan was 
there, but I would not be positive. 

Q. Was there any one of the park commissioners there 
Mr. Morgan ? 

A. No other of the park commissioners that [ saw there at the 
time I was there. 
-Q. This deed, I understand vou to say, was given subject to a 
mortgage ? 

A. I do not think the deed itself expresses that, but I think that 
was the legal effect of it. It was understood the sale was made sub- 


except 


_ ject to the incumbrance. 


Q. What was the incumbrance; who had put the incumbrance 
on the interest ? 

A. It is in the record ; 
is the same mortgage ; 
made ‘it. 

QQ. Do you know whether the mortgage was procured at the same 
time ? 

A. procured from whom ? 

(). Whoever held it. 

A. I know nothing from my own knowledge about that except 
perhaps what would be hearsay and secondary evidence. Kerr was 
understood to have held the mortgage at’ one time, and it was a 
matter of hearsay that the bank had advanced money on it, or the 
park commissioners advanced money on it. This is all a matter 
of hearsay. and [ do not konw of my own a anything 
ab ut it? 

Q. You had nothing to do with it? 
A. With what? 
Q. With the mortgage. 


the mortgage is an exhibit to the bill. It 
my impression is Mr. and Mrs. Dobbins 
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A. Its execution? No, sir. 
Q. Did you have anything to do with getting it up? 
A. I do not think it was got up. > 
329 (). Did you have anything to do w ith the mortgage in any 
way, shape, or manner ? 

A. I had the notes. in my hand at one time for negotiation 
trying to sell them, but nothing was done, and they were returned 
to Kerr or Judge Dunlevy. I knew there was a mortgage; knew 
of the notes. 3 

Q. Did you know that the bank had the notes and mortgage at 
the time you gave your note ? 

A. No, sir; I did not; I knew nothing of” it, except. what I was 
told. 

Q. Had you anything to do with the negotiations with the park 
commissioners ? 

A. In regard to what? 

Q. In regard to getting up the Debbins title. 

A. Well. | cannot say I had directly, and yet I had a general 
knowledge of the contract that was understood to be agreed to by 
a majority of the park board. 

Q. Had you participated in the preparation of the contract? 

A. No, sir; IT had not. I think I had seen a draft of it. 

(). About when, do you think ? | 

A. Some time prior ‘to the time I executed my note. That was 
one of the inducements to my executing the note. I had no'doubt 
there was an arrangement agreed to, and supposed it would be car- 
ried out. 

Q). Had you participated in any way in the negotiations which 
were represgnted by the agreement. to which you allude ? 

A. I cannot say T bad, anid yet Judge Dunlévy’s office was next 
to mine and we talked about, it. 

(J. I meant to inquire whether you were active as between’ 


330 the park commissioners and Kerr, or participated in.it in 


that way. 
A. I never was before the park board as a board on the subject. 
Q. [ver before the park commissioners individually ? 
A. I was not. 


Adjourned to 10.50 o'clock, ae 25th, a.m. : | 
: JOHN I. BENNETT. 


Subscribed and sworn to before me. 


H. W. BISHOP, 
Master, in Chancery of the Cirevit Court of the 
United States for the Northern District of Illinois. 


“A 
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331 Inthe Ciréuit Court of the United States for the Northern 
District of Ilinois. In Chancery. 


SoutH ParK CoMMIssIoNERS, Complainant, 
) v8. Cross-bill. 
JAMES Moraan et als., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Tuesday the 24th day of January, A. D. 1882. 


Present: Mr. Fuller, for complainant; Mr. Leaming, for defendant 
Morgan ; Mr. Bennett, for defendant Bennett. 


FraNK J. BENNETT, a witness on behalf of the defendant-, bein 
first duly sworn, was examined in chief by Mr. J. I. Bennett, an. 
—— and says as follows: 


Q. State your name and whether you are a party to this suit. 

A. F rank I. Bennett. I am a party to this suit. 

Q. Are you the same person who has filed a disclaimer here? 

A. Y es, sIr. 

Q. State what, if anything, you have had to do with the fractional 
south half of section 13, 38, 14, in relation to the conveyance men- 
tioned in the bill. 

A. About the 25th day of February, 1880, Judge Dunlevy_ came 
to me and stated that he had put in my name at the assignee’s sale 
of the estate of Thomas 8S. Dobbins — his undivided one-fourth inter- 
est in the south fractional half of section 13, 38, 14, and about that 

time a deed was presented to me purporting to be the deed 

332 from Mr. Jenkins, the assignee. Judge Dunlevy then re- 

- quested me to convey the property to Fred. A. Ingals, which 

I did, as I recollect, on the same day. That wasall I had to do with 
the matter. 


Cross-examination by Mr. FULLER: 


Q. This sale had taken place before Judge Dunlevy spoke to you, 
had it” | 

A. That is my impression as I recollect it now. He may have 
spoken to me before, as we were in the same office; but I don’t rec- 
ollect positively as to that. He requested my name to be used in 
several matters not connected with this, but I could not state posi- 
tively as to this transaction whether he asked me before. 

Q. How long had Judge Dunlevy been in your office? 

A. He had an office next to ours for two years, I think. 


FRANK I. BENNETT. 


Subscribed and sworn to before me. 
: H. W. BISHOP, 
Master in Chancery of the Circuit Court of the 
United States for the Northern District of Illinois. 
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333 In the Circuit Court of the United States for the Northern 
Disirict of Illinois. In Chancery. 


SoutH Park Commissioners, Complainant, 
vs. . Cross-bill. 


JAMES MoraGaN et als., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Wednesday, -the 25th day of January, A. D. 1882. 


Present: Mr. Fuller, for complainant; Mr. Leaming, for defend- 
ant Morgan; Mr. Bennett, for defendant Bennett. 


Wittram H. Brapwey,a witness on behalf of the defendant-, being 
first duly sworn, was examined in chief by Mr. Bennett, and deposes 
and says as follows : | 

Int. 1. Please state your name, age, residence, and occupation. 

A. My name is William H. Bradley. | 

(). State whether-vou had any official connection with the National 
Bank of Illinois in November, 1879 ? | 

A. I was acting as vice-president of the National Bank of Illinois 
in 1879. ; | 

(J. State whether you had any knowledge of a transaction made 
with the bank on or about November 14, 1879, in which John I. 
Bennett executed a note payable to the bank for $21,000, a copy of 


Which is appended to complainant’s bill of complaint, marked Ex- 


hibit, and which I now show you. 
dod A. | remember of the discount of a note of that character 
made by the bank at that time, either that day or the dav fol- 
low ing. It was about the middle of November, 1879. 


(). State, if you please, the circumstances under which the note . 


was executed, the object of its execution, and at whose instance; state 


fully, without any further interrogatories, all that occurred in that. 


connection. . | : 

A. I recollect of meeting Mr. Bennett, Mr. Dunlevy, and, I think, 
Col. Thompson at that time.’ I am not sure whether Mr. Bennett 
was there, but he was there at one time connected with the loan. 
Sometime in May, 1879, perhaps, the bank officers were requested 
to discount paper to the amaunt of $60,000. The parties making 
the request stated that it was in the interest of the park board with 
reference to a purchase they were about making, or had contracted 
to make, of certain parties, and it was desirable that the money 
should be advanced before the park commissioners could draw it, 
for some reason, before they could draw it from their funds. I do 
not think I could state all the reasons that were given. The bank 
simply wanted to know if it was a bona fide transaction on the part 
of the park commissioners. Mr. Morgan, Mr. Waleh, and Mr. Cor- 
nell, as well as the solicitor, not, perhaps, altogether, but at different 
times, conferred with us at the bank, with Capt. Snyder and myself, 
and satisfied us that it was a bona fide matter in the interest of the 
park and park board, and with the assurance from all these gen- 
tlemen that it was legitimately for the Park, we told them we 
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would let them have the money—we would make the discount. 

The discount was made on names that. would not have 
339 been taken .by the bank for anything, unless it had 

been’ backed up by the park commissioners—that is, the — 
$60,000. $60,000 was loaned in that way. Then in Novem- 
ber there was another sum wanted substantially for the same pur- 
pose, I think growing out of the same transaction connected with 
the Dunlevy-Kerr tract of land. They wanted $21,000, and that 
sum was loaned on the note of Mr. Bennett, with the same assurance 
from the park commissioners. We were assured we had a majority 
of the park commissioners, not technically bound by written obliga- 
tion, but as a matter of honor, and a declaratiou that it was all right 
and that it was for their interest, and the $21,000 was discounted. 
In about ten days the two notes were taken up by a check of the 
park board and paid on the 24th of November, 1879. 

(). Have you caused any examination to be made for the original 
checks which were drawn at the time that note was executed, if any 
were drawn? And, if so, state with what result. 

A. I have not, for the reason that the checks are all monthly sur- 
rendered to the park board—checks in which they are interested. 

Q. Do you remember for what special object the funds were to be 
used which were given to Mr. Bennett for that note? — 

A. No, sir; I could not state specifically, because I was not inter- 
ested. It was to accommodate the park commissioners; that was 
the only point that I interesteu myself about. 


Cross-examination by Mr. FULLER: 


Q. Did the park commission have its deposit account with the 
National Bank of Illinois? 
A. Through its treasurer, it had. Mr. Snyder was the 


336 treasurer of the board, and of course the account we kept 


there. 

(. He was president of the bank ? 

A. Yes, sir. | 

Q. Can you remember what Mr. Walsh stated in relation to why 
they wanted the money ? 3 

A. I cannot state specifically what any one of them said, but I can 
state positively that the discounts would not have been made, except 
at Mr. Walsh’s request and with his approval. He was a friend of 
the bank and in the park board, and we wanted to be satisfied on 
that point. 

Q. You had no information as to what particular title or interest 
they were endeavoring to acquire, I suppose ? | 

A. Not at all; none whatever. There was some collateral security 
left by Mr. Bennett when he made this loan. I may be mistaken 
about this loan, but there was:some collateral security in one of 
these loans. I have not examined it to see, and, perhaps, it was the 
first loan. 

Q. But I understood you to say you did not pay much attention 
to the collaterals, regarding it as all one transaction ? 

A. I did not pay much attention to the collaterals. 
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Q. You were resting on the conviction that it was a park trans- 
action, which the park would attend to? 
A. Yes, sir. 
Q. You say that the checks of the park board were returned to 
them monthly ? 
A. Yes, sir. 
Q. Have you any of the checks on which the funds were paid out 
after the discounts ? 
A. I have not looked for them at all; I never saw them. 
Q. The checks of the park board would be, of course, the 
337 checks that took the loans up, but what I would like to get at 
is how the checks ran that paid out the proceeds of the dis- 
count ? ) 
A. It could easily be ascertained. I could easily find out. 
Q. Will you have the kin’ness to do so? 


A. I will. 


Cross-examination by Mr. LEAMING : 


Q. What relation had Mr. John R. Walsh borne to the National 
Bank of Illinois prior to this date? 

A. Mr. Walsh for several years was a director of the bank. 

Q. When Mr. Walsh first applied to you in reference to this trans- 
action of which you have.testified, do you remember his saying to 
you that some agreement. or contract had been arrived at. between 
the park and Mr. Kerr, through Mr. Dunlevy, whereby the matter 
would be adjusted, and that for some reason they desired not to 


publish the matter for a short period, and’desired the advance of. 


this money so'that the matter need not be made public through the 
meeting of the board, but that they would like an accommodation 
from the bank,’ and would take care of it, or anything of that char- 
acter ? 


‘Objected to as leading by Mr. “Puller. 


A. I understood that substantially from all of them that there had 
been an agreement which, for some reason, they were not quite pre- 
pared to consummate with reference to the purchase of land for the 
park. 

Q. Do you not remember th: at reason was assigned that they did 
not desire to take public action on it as yet? 


Objected to as leading by Mr. Fuller. 


A. Tam not sure what the reasons. were. That did not impress 
me very strongly or decidedly. The only hing that I remember 
clearly that impressed itself on my mind is that the park commis- 
sioners had made an agreement, or some arrangement, which, 
395 for some reason, they were not prepared fully to consummate, 
and it would be considered a convenience and an accommo- 
dation to them if this money could be raised without their directly 
advancing it at that time. I think that is as-far as I understood. 
Q. Do you remember what securities were deposited ? 
A. I do not, except in a general way, the notes of Dobbins, which, 
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I think, have been secured by a mortgage or trust deed for quite the 
amount; I could notstatedefinitely. My attention hasnot been called 
to it from that time to this, but I recollect there were notes of Dob- — 
bins for a large amount. 


Adjourned to 2 o’clock p. m. Jan’y 25. 


339 Mr. BRADLEY. 


Mr. Futter: Did you examine into the matter of the checks at 
the bank to which you have referred in your testimony ? 

A. Yes. 

Q. What did vou find from the books of the bank as to the first 
loan, to whom it was paid, and the amount ? 

A. I find the proceeds of the first loan was divided into two, half 
in the name of Nixon and half in the name of Curry, the proceeds 
of which amount, $59,900, was passed to the credit of J. C. Dunlevy, 
Mav 17, 1879. : | 

(). What was the date of the Bennett transaction ? : 

A. November 14, 1879; there was a loan made of $21,000, and 
the proceeds of that were included in a certificate of deposit given 
to Mr. Bennett. : 


340-341 In the Circuit Court of the United States for the Northern 
District of Illinois. In Chancery. 
South Park Comm’rs, Complainant, 
v8. 
JAMES MorGAN et al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 


said court, Monday the 30th day of January, A. D. 1882. 


Present: Mr. Fuller, for complainant; Mr. Leaming, for defenant. 


H. W. Harmon, a witness on behalf of the complainant, being 
first duly sworn, was examined in chief by Mr. Fuller, and doposes 
and says as follows: 

Q. State your name and occupation. 

A. H. W. Harmon; secretary of South Park Commission. 

Q. How long. have you been secretary ? 

A. Since 1873; either secretary or assistant secretary. 

Q. Have you got certain warrants referred to in evidence in this 
case, one for $82,800 and one for $7,200. If so, please produce them. 

A. I have them here. : 
342 4 Please read the one for $82,800. 
A. It is as follows: 
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No. 4782. OrricE oF SoutrH PARK COMMISSION, 
67 DEARBORN STREET, 
$82,S00. Cuicaco, November 22d, 1879. 


Pay National Bank of Illinois, or order, $82,800, for ace. of land. 
H. W. HARMON, 


Secretary. 


To George Schneider, treasurer South Park Commissioners. 
Countersigned and registered. | e 


C. P. RICE, Auditor. 


There is indorsed on the face: Paid National Bank of Illinois, 
November 24th, 1879. On the back: Pay the within to order of 
payee, and charge same to my order. (Greorge Schneider, treasurer 
South Park Commission. 

Read the other draft. 


No. 5035. OFFICE OF THE SoutH PARK COMMISSIONERS, 
67 DEARBORN STREET, 
$7 200) CuicaGo, February 26, 1880. 


Pay James Morgan, pres., as. per resolution Noy. 21,1879, or order, 
seventy-two hundred dollars for ace. securities on land south half ' 
fractional see. 15 & 38, R. 14. 

H. W. HARMON, 


Secretary. 


To George Schneider, treasurer South Park Commissioners. 
, Countersigned and registered. 
345 3 | ©. PRICE, Auditor. 


On the back is the following: “National Bank of Illinois: 
Pay the within to the order of payee and charge sanie to my 
account.” George Schneider, treasurer South Park Commissioners. 
There is also indorsed on the backs: “ Pay to order of J.C. Dunlevy 
acct. securities on acct. of deeds from assignee and receiver, R. EF. 
Jenkins.” From the word ace. it has been erased to the word - 
“deeds.” [tis in brackets. James Morgan, pres. Jno. C. Dunlevy. 
Q. Read the indorsement omitting the words erased. 
A. Pay to order of J.C. Dunlevy, deeds from assignee and receiver, 
i. Jenkins. James Morgan, prest. 
(). Read the words that are erased. <l 
A. “ Acct. securities on,” and then the word “ aee.”  f 
Q). In what way is it done? - a 
A. With a leadpencil mark drawn through them. 3 
Q. In whose handwriting is the indorsement “James Morgan” 
on the back of the second warrant? 

A. James Morgan’s, formerly president of the South Park 
o44 Commission. | | 

Q. Are you familiar with his handwriting? Do you know 


R. 


ow 


it? 
A. Yes. 
Q. In whose handwriting are the terms of the indorsement ? 


v 


« 
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A. I couldn't, say aiaitivebs as to that, but it looks like Col. 
Thompson’s to. me. 

Mr. THompson : It is my writing. 

Q. Some evidence has been given in relation to an alleged agree- 
ment signed by William P. Kerr, by J.C. Dunlevy, on one side, and 
South Park Commissioners, ‘by R. S. Thompson, its agent, on the 
other, respecting copies, as I remember it, of that agreement. Have 
you found any data in the South Park office by which it can be 


fixed when such a contract was copied or printed, if at all? 


A. I have a bill here from S. W. Burnham—5 copies of that 
agreement dated. Mebruary 24; the bill was paid in the June fol- 


lowing. 
Q. jn what year? 
A. 1880. 


. Do you know what that bill relates to? 

A. The bill relates to copies of the contract you speak of. 

Q. Read the bill in full. 

A. “South Park Commissioners to 8S. W. Burnham, February 24, 
to five copies of agreement, $10 & C. Received payment, Ss. W. 
Burnham,” and endorsed: “ These copies were ordered by Commis- 

sioner R. 8. Thompson.” 
d45 Q. The bill does not have the year upon it? 
A. No, sir. 

Q. Are you sure in relation to the year ? 

A. Yes, I am positive as to that. 

(). Have you any tracts in the South Park Commissioners’ office 


that would show the dimensions of the tract. in controversy 1n this 


“ase ? 

A. I think there is a map of the East Park in che office, made by 
Olinstead & Vaux, whether it says the exact proportion of that tract 
described ; I don’ t know. There may have been other plats taken 
but I have set the boys to work to look through the vaults and see 
if they can find anything of that kind. .If I can find anything I 
will have it by to-morrow. | 

(). You understand the controversy is over what is known as the 
Phillips tract ? 

A. Yes. 

(). I should think if this map did not show the acres as to this 
tract separately, that a surveyor could take it from the map itself 
and figure it out? 

Mr. Futter: Complainant reserves the right to recall the witness 
in relation to the plats spoken of. 


Cross-examination by Mr. LEAMING: 
Q. Will vou read the indorsement signed by James Morgan, on 
$7,200 warrant, without reference to any attempted erasure ? 
346 A. “ Pay to order of J. C. Dunleavy, acct. securities on. ace. 
deeds, from assignee and receiver, R. E. Jenkins. James 
Morgan, prest.” 


. Bis sg SS i a sa tee , 
Ne ei a és eRe: 5 ons el RS NRA 


r nis 
(one SS 
a | is ae 


SUSIE M. KERR ET AL., &¢., VS. 


Q. Now, will you state which of those words appear to be stricken 
out? 

A. The words “accts. securities on” are stricken out by leadpen- 
cil mark drawn through them. 

Q. Do you know whether that leadpencil mark was drawn through 
these words you hav e designated at tlie time that was returned to 
the commissioners’ office, or “subsequently ? 

A. That I don’t know. I never picked up that warrant since, 
until to-day, excepting when it came back from the bank with other 
Warralits. 


Mr. Futter: Is the word “acct.,” immediately preceding the 
word deeds in the endorsement, stricken out in ink or pencil ? 
A. That is ink. 
Q. Is the name John C. Dunlevy in Dunlevy’s handw riting—do 
vou know his handwriting ? 
A. Yes; I should say that was Dunlevy’s handwriting. 
H. W. HANNON. 


Subscribed and sworn to before me. 
, H. W. BISHOP, 


Master in Chancery. 


O47 No. 4782 
Office of the South Park Commissioners, 67 Dearbern street. 
S82 S00. : } Curcaco, Nov. 22, 1879. 


Pay National B latite of [linois, or order, eight: y-two thousand eight 


hundred dollars for ae. of land. 
H. W.-H N RMON, Secretary. 
To Geo. F. Schneider, treasurer South Park C ommissionefs. 


Countersigned and registered. 
C. PRICE, Auditor. 
[National Bank [of] Illinois. Paid. ] 


No. 5035. 
Ottice of the South Park Commissioners, 67 Dearborn street. 
$7,200. CHICAGO, 2-26, 1880. 
Pay James Morgan, pres., as per res. Nov. 21, ‘79, seventy-two 
hundred dollars, for ac. securities on land,S. } fr’l see. 13, & 14, R. 14. 
H. “W. HARMON, 
A. Secretary. 
To Geo. F. Schneider, treasurer South Park Commissioners. 
[National Bank of Illinois. Paid.] 


Countersigned & registered. 


C, PRICE, Auditor. 
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348 National Bank of Illinois, pay the within to order of 


payee, and charge same to my account. 
GEO. SCHNEIDER, 
Treasurer South Park Commission. 


Pay to order of J. C. Dunlevy [acct. securites on] ([acc.] deeds 
from assignee and receiver, R. E. Jenkins). 


JAMES MORGAN, Pres’t. 
JNO. C. DUNLEVY. 


[Norr.—Words in brackets erased with pencil ; 
erased with ink.] 


word in brackets 


Pay the within to order of payee, and charge same to my account. 
GEO. SCHNEIDER, 


Treasurer South Park Commission. 


In the Circuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


SoutH Park ComMiIssion, Complainant, 
Al 
JAMES MorGAN ef al., Defendants. 


349 Testimony taken before Henry W. Bishop, master in chan- 
cery of said court, Monday, the 30th day of January, A. D. 


1882. | 
Present: Mr. Fuller, for complainant; Mr. Leaming, for de- 
fendant. 


S. W. BurNHAM, a witress on behalf of the complainant, being 
first duly sworn, was examined i in chief by Mr. Futter, and deposes 
and says as follows 


Q. State your name, in what occupation you are engaged, and for 
how long. 

A. 8. W. Burnham, shorthand writer and law reporter for the last 
dozen or fifteen years in Chicago. 

(. Did you make any copies of an alleged contract, referred to in 
the evidence in this case, in relation to what is known as the Phil- 
lips tract? 

A. I copied or had copied onthe type-writer the paper referred to. 

Q. When was that done? 

A. As appears by the books, February 20, 1880. 

(. Who did you do it for? 

A. Col. Thompson. 

Q. Examine the bill referred to by the witness Harmon, and 
state whether that is the bill rendered for the copies in question ? 

A. It is. 

Q. You say as appears by the books—to what do you refer; to 

vour books ? 
390 A. Yes, sir; this entry was made at the time, and is the 
correct date on which the work was done. 
S. W. BURNHAM. 
20—124 
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Subscribed and sworn to before me. 
H. W. BISHOP, 


Master in Chancery. 
In the Circuit Court of the United States for the Northern District 
of Illinois. In Chancery. 
SoutH Park Commission, Complainant, 
Us. : 
JAMES MorGan et al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 


said court, Tuesday, the 3lst day of January, A. D. 1882. 
Present: Mr. Booth, representing Mr. Fuller, for complainant. 


Rob’: EK. JENKINS, a witness on behalf the complainant, being first 
duly sworn, was examined in chief by Mr. Boora, and depose s and 
Say Ss as follows : . 


(J. State your name, age, and occupation. 3 
A. My name is Robert E. Jenkins ; age, 36 years ; residence, Chi- 
cago; occupation, lawyer. 
Bol (J. State if on February 17th, 1880, you as receiver in the 
case of Hunt vs. Dobbins and others, in the United States cir- 
cuit court, made a deed to Fred. A. Ingals of property in the south 
half of fractional sectioh 13, 35, 14, in Cook county, Illinois. 


A. I cannot say as to the date, as I have not got it before me. _I- 


sold, as receiver in that case, pursuant. to an order of court, the prop- 
erty mentioned and made a deed. I have not. the deed. before me, 
and cannot say as to the date. 

(J. You sold the interest of Thomas 8. Dubbine ? 

A. Yes, sir. 

Q. State what consideration you received for m: aking that deed. 

The sum of $50, the amount bid at the receiver's sale. 

= State if, as assignee in bankruptey of Thomas 8. Dobbins, you 
made a deed of the same property to Frank I Bennett. 

(J. I sold the same property as assignee, or my Interest as alii 
of Thomas 8. Dobbins, on the 20th of November, 1879, and made : 
deed soon after to Frank I Bennett conveying the interest to Thomas 
S. Dobbins and mine, as his assignee in bankruptey, to the property. 

Q. State the consideration. 

. The sum of $50, the amount bid at the sale. 

") Do you know who paid ch ? | 

A. My recollection Judge Dunlevy handed me the 
money, but I cannot st: a omuneedie. 
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THE SOUTH PARK COMMISSIONERS. 
In the Cireuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


SouTH Park Commission, Complainant, 
U8. 
JAMES MorGAN et al., Defendants. 


Testimony taken before Henry W. Bishop, master in chansies of 
said court, W ednesday, the ‘Sth day of February, A. D. 1882. 


Present: M. W. Fuller, for complainant; J. Leaming, J. C. Dun- 
~- levy, for defendant Morgan. 


H. W. Harmon, a witness on behalf of the complainant, being 
first duly sworn, was further examined in chief by Mr. Fuller, and. 


deposes and says as follows: | 
| (. Have you the papers. mentioned in the receipt given to Mr. 
} Morgan in April, 1880? 
' A. Yes, sir. 
! Q. W ill you please produce them and enumerate them ? 
A. Here, in the first place, is a promissory note for $30,325, 


pm ey 


3003 dated May 14, 1879, signed Wilson K. Nixon, payable to the 
National Bank of Illinois. 

ae .Q. What time? 

| A. 60 days after date. The next is a promissory note, dated No- 

vember 26, 1872, for $25,000, bearing interest at the rate of 8 per 


he 


{ cent. per annum from December Ist, 1872, signed by T. 8S. Dobbins. 
a Q. Now, if there are any indorsements on the back you can read 
i) them. 

& A. The payment of interest being indorsed on said note to June, 
o 1874, the said note being held as collateral security to the above-de- 
A scribed note of $30,325. The next is a trust deed from Daniel P. 
3 Rhades to Daniel Jones on the undivided one-fourth part of ‘the 


south half of fractional section 13, town 38, range 14 east, save and 
except therefrom the north one- third of lot 3. and lots 9,10, and 11 
t | and 15 and 16 in Phillips’ subdivision of the west part of said half 
: section. 
_ (). Give the date of that trust deed. 
‘ A: Dated November 26, 1872. 
. Q. What is 1t given to secure ? 
7 A. Being the same interest conveyed by said Kerr to said Rhodes 
. by deed of date October 12, 1872, and for part payment of which 
said notes were given. 
Q. What notes ? 
A. Said notes that T. S. Dobbins has executed ; two promissury 
notes dated of even date herewith, payable to his order on or 
394 before June Ist, 1574, said notes being for the sum of $25,000 
each, bearing 8 per cent. interest, payable semi-annually on 
the first days of June and December in each year, and due in two 
years from June Ist, 1872, at the banking house of Tyler, Wrenn & 
Co., Chicago. The next isa note for $30,22 5, dated, “May 15, 1879, 
pays able 60 days after date, and signed Lewellyn Curry. 
Q. Does that refer to any note as collateral ‘ ? 
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A. There is a note attached to it as collateral security for $25,000. 

(. State whether the note of Curry does describe the note as col- 
lateral. 

A. Yes. ; 

Q. In what language ? 

A. One note $25,000, dated Chicago, November 26th, 1872, made 
by T. 8S. Dobbins, payable to his own order on or before June Ist, 
1874, at the banking-house of Tyler, Wrenn & Co., with 8 per cent. 
interest, and by said Dobbins indorsed in blank, with interest 1n- 
dorsed paid to June, 1874; said notes being secured by trust deed 
on the undivided one-fourth of the south half of section 13, made by 
Daniel P. Rhodes to Daniel Jones. 

(J. Does it give the date of the trust deed ? 

A. No. 

(). Is the note referred to as caltiinaed attached to the C urry note ? 

A. Attached to the Curry note is a note for $25,060, dated C ‘hicago, 

November 26th, 1872. Un or before the Ist day of June, 1874, 
309 . 1 promise to pay.to the order of myself $25,000, with § per 

cent. interest from December Ist next, payable semi-annually 

on the first day December and June in each year, at ‘the 
banking-house of Tyler, Wrenn & Co. Value received. T. 8S. Dob- 
bins. Indorsed on the back is “ Received interest to June, 1874.” 

Q. You have identified the trust deed frony Daniel P. Rhodes to 
Jones and John B. Drake as successor in trust ? 

A. Yes, sir; the next is a note for $21,000, dated. November 14, 
1879, mi ade pavable on ‘demand at the National Bank of Illinois, and 
signed John I. Bennett. 

Q. What is there attached to it? i tae 

A. A note dated February 26th, 1850, for $7,200 on demand, pay- 
able at the National Bank of Ilinois, and signed Lewellyn Curry ; 
in addition to this, there is a declaration of trust by Fred. -A. Ingals. 

(). These are the original papers handed to you by Mr. Morgan 
at the time of the receipt ? , 

A. Yes. 


Q. Examine san original receipt in the possession of Mr. Morgan. 


and state in whose handwriting: it Is. 
A. It is my handwriting. 
Q. Was Mr. Morgan present when it was made out ? 
A. Yes. 
Q. Was it made out at his suggestion ? 
A. Mr. Morgan dictated the receipt to me, and I read it and 
sioned it. 
306 ‘Q. Have you searched in the files and papers of the South 
Park Commission and at their. office in the city for plats or 
surveys of the tract in controversy in this suit ? 
A. Yes; I have gone through everything in the city office. 
Q. What plat did you find, or map, that existed in 1870, of the 
premises in controversy, ahd made by whom ? 
A. I find in the possession of the engineer a map-from an original 
drawing of Olmstead & Vaux, what is called a-working plan of the 


park. 


- 
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Q. What is the name of the engineer ? 

A. Our present engineer ? 

Q. Yes. | 

A. J. fF. Foster. 

Q. Is the plat of which you speak in his possession ‘ ? 

A. It is in his possession. 

Q. You are the secretary of the South Park Commission and have 
been for several years ? 


A. Yes, sir. 
Q. Have you examined the records of that corporation from the 


first of January, 1879, into March, 1880, at my request ? 

A. Yes. . 

Q. Do you find anywhere the record of any order in reference to 
an alleged contract between W. P Kerr on the one side and the 
South Park Commission on the other side ? 

| A. No, sir; I find nothing. 
oO Q.. There i is no record you can find that any such contract 
was ever brought before the board ? 

A. No matter standing of record. 

@. Can you state during what period of time Mr. Thompson was 
attorney of the board ? 

A. My recollection is he was attorney from 1877 to ress it might 
have been 1878 to 1880. 

(). What time in 1880 did he cease to be such ? 


A |—. 


Cross-examination by Mr. LEAMING : 

Q. During the time that R.S. Thompson was attorney of the com- 
mission was there any other attorney of the commission ? 

A. Yes, sir; Mr. Kales. 

(2. Was Mr. Kales a regularly appointed attorney of the commis- 
sion ? 

A. My recollection is he was. 

Q. Who else acted as attorney of the commission during that 
time ? 

A. As regularly appointed attorney ” 

(). Who else acted for the commission as attorney ? 

A. In different matters, do you mean ? 

(). Yes. 

A. Mr. Jewett, was an attorney, and my recollection ‘is Mr. James 
P. Root, and I think Mr. F uller was attorney and Lyman Trum- 
bull. 

Q. Who had charge for the commission of what was known as the 
Kerr & Phillips litigation ? 

A. That was in Mr. Kales’ charge. 
308 (). Was Mr. Fuller connected with that litigation ° ? 
A. Yes. 

Q. Have these securities that you have specified been in the hands 

of the commission ever since they were delivered to it by Mr. 


Morgan? 


A. You mean in my charge solely ? 


158 SUSIE M. KERR ET AL., &C., VS. 


(. In your charge solely. 

A. They have heen in the hands of the attorneys of the commis- 
sion. ; 

Q. What attorney? 

A. Mr. Bonfield; he was attorney at one time. 

(. Did he have them ? 

A. Yes. 

Q. Did you take a receipt from Mr. Bonfield when you delivered 
them to him? 

A. I did. 

Q. Look at this paper and state what it 1s. 

A. A receipt Mr. Bonfield gave for these papers. 

(). What else is that paper ‘ Y 

A. It is a copy originally made by me of the original I made to 
Mr. Morgan. 

(). Did you hand those securities to Mr. Bonfield ? 

A. I gave them to Mr. Bonfield. 

Q). Did you, at the same time, give Mr. Bonfield this iain? 

A. He gave that receipt to me. 

(). Tle saw that receipt? 

A. Yes, sir. 

(). Did he sign it? 

A. Yes; when he returned the securities I scratched out his sig- 

nature. 
309 (J. Is that receipt a copy of the receipt given to Mr. Mor- 
gan? 

A. It was intended to be an exact copy. 

Q. The leadpencil memorandum at the re of it, was that on 
it at the time you gave it to Mr. Bonfield ? 

A. Yes, sir. : 

Q. Is that the same memorandum that is in leadpencil on the 
original receipt? 

A. [t is intended to be; it is the same memorandum. 

(). Were you present at the commission at a meeting of.the Board 
of the South Park Commission held on the 21st of November, 1879? 

A. A portion of the time. 

Q. What portion of the time were you absent, if absent ? 

A. Nearly-all the latter part of the meeting. 

Q. What was being done before the members composing the 
board at the time you went ont of the room in which they were 
meeting ? : 

A. I will not say that was the mecting of November 21, 1879. 

Q. At the meeting at which the resolution was passed concerning 
the $90,000 ? 

A. At a meeting at which the resolution was passed for the 
$90,000, my recollection. is I was present all the time at that meet- 

ing. 
360 (). Prior to the passage of the resolution did the members 
of the commission take any recess ? 
A. I don’t recollect. 
Q. During that day on which the résolution w as passed with ate. 
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ence to the $90, 000 was there presented at the office of the South Park 
Commission—was there presented in the presence of Commissioners: 
Walsh, Sherman, Cornell, Morgan, and Price—a paper with reference 
toa proposed contract between Kerr and the commissioners ? 

A. I won’t swear-as to the date of 7 

Q. At any day? | 

A. Yes, sir; there was such a paper presented ; what day it was 
presented I cannot say. 

Q. What took plice at that time about that ? 

A. The paper was brought up, and Col. Thompson started to read 
the paper, and I thought it was a matter that did not concern me, 
and went out, and came in, perhaps, in 15 or 20 minutes afterwards. 
There was some discussion going on, and one of the commissioners— 
Mr. Price, my recollection is—requested the document to be printed, 
so they all could see what there was of it, as I recollect. I do not 
recollect exactly how it was done; I know there was no regular 

motion made, but it was concluded to have the document 
361 printed, and each member have one, and after they had all 

seen it bring it up again. This was all informal, my recol- 
lection is. 

Q. Are you positive as to the date when that thing occurred 1? 

A. No, sir; Iam not; I cannot say whether it was the 21st of 
November or the meeting after that. 

Q. You are not positive whether it was on that day ora su bse- 
quent date ? 

A. No, sir. 
Q). I will ask you how money pelonaines’ to the commission is paid 


out? 


A. It is paid out by order of the board; the first step is an order 
of the board. 

(. What after that? 

A. A warrant is drawn, signed by the secretary and countersigned 
by the auditor, drawn on the tree asurer, Who signs and indorses this 
warrant himself, and it is passed to w hatever bank he may keep his 
account in, and paid by that bank. 

Q. Is money ever drawn from the commission in any other way ? 

A. No, sir. 

Q. By ‘Mr. Rae: At the time of the board passing the order for 
the payment of this $90,000 what commissioners were present at 
that meeting? | 

A. My recollection is it was a full board—all five of them there; 
that is my recollection. 

Q. Is there any record that would show ‘ ? 
362 A. The record would show, certainly, who was there ? 

Mr. Duntevy: How long have you been secretary of the 
Board of South. Park Commissioners ? : 

A. Since March, 1873, I think, with the exception of one year, ‘in 

which I was assistant secretary. 

Q. What year were you assistant secretary ? 

A. March, 1879, to March, 1880. 

Q. Were you in the employ of the board from its organization ? 
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A. No, sir; I have been employed by the board in one capacity 
and another since the spring of 1872. 

Q. What was your connection with the board, your. duty in the 
board before you became secretary or assistant secretary ; ;, were you 
book-keeper ? ae 

A. No, sir; [ was employed on the assessment—collecting assess- 
ments. ? 

(. Have you been book-keeper of the board ? 

A. Iam now; I have been keeping charge of the books for the 
last two years. 

(. In your connection with the board, either as book-keeper or 
emploved on the assessment roll, or as secretary, or as assistant sec- 
retary, have you seen what purported to be a contract between Charles 
B. Phillips « and the South Park Commissioners for this land ? 

A. No, sir; never. 

| Q. iTas the board any claim upon the Phillips satiictias in 
363 this land, that has come to your knowledge by. reason of your 
position, that is a matter of record in your board ? 

A. They have a claim against what they call the Phillips tract ; 
there is an account kept with the Phillips tract. 

QQ. What particular claims have the board against the Phillips 
interest ? 

A. For moneys advanced to Phillips and for all the expenses in 
the matter; everything in the account is charged up against the 
P ret tract. 3 

(). Do the records of the board show what has beén advanced on . 


account of that tract ? 


A. Yes. 
QQ. Will you bring it in this afternoon ? 
A. Yes. 


Q. Under what kind of an arrangement did this board advance 
money to P haillipis ° ? | 

A. That I don’t know. 

(). Do the records show ? 

A. The records do not show. . 

Q. Does the account show what the money was given to Phillips 
for? : : 

A. It does not; it simply says so much paid to C. B. Phillips. 

Q. Does the account show against the Phillips tract any money 
paid different attorneys employed to litigate the title? : 

A. Yes. 

Q. About what is the gross amount of that whole charge? 
364 A. My recollection is it would be something over $40),0! 00; 
everything that is charged to the Phillips account. 

Q. You do not know why and under what kind of a contract or 
arrangement the Park Commis:;ioners paid out that $40,000 or more 
to Phillips? 

A. I do not. 3 

Q. Do you know there was a litigation between the South Park 
Commissioners and Kerr with reference to this land? 


A. Yes. 
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Do you know of any efforts on the part of the South Park Com- 


missioners, or any of them, to compromise that litigation ? 


ai. 


Do you mean as a matter of record, or as a matter of hear- 


I did not ask for-record ; [ asked you if you know? 


A. Only by hearsay. 

Q. Who did you hear speak of it ? 

A. Col.:Thompson. 

Q. Ever hear one of the Park Commissioners ? 

A. Yes; Mr. Morgan. He was a Park Commissioner at that 
time. 

Q. Who else? 

A. Paul Cornell. 

Q. Ever — Mr. Walsh speak of it? 

A. No, si 

Q. Ever hehe Mr. Sherman speak of it ? 

A. No, sir. 

(. Ever hear Mr. Price speak:of it? 

| A. Yes. 

365 Q. So far as the commissioners expressed themselves, what 
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did they say with reference to being desirous of compromising 
the litigation between Kerr an- the South Park Commissioners ? 

A. Mr. Morgan expressed himself very desirous..in the matter. 
Mr. Price has talked so much about it that from what he said you 
could not tell whether he desired one thing or another. Mr. Cor- 
nell expressed himself as anxious to settle the matter. 

Q. Did you hear Mr. Sherman express his opinion ? 

A. I said once I did not. 

(. Do you know, and, if so, will you state, whether you under- 
stood from a majority of the board that about May, 1879, general 
terms and conditions of compromise were agreed upon ? 

A. No, sir; I do not know that. 

(). Did you, in your position as secretary, have any kncwiedes of 
any arrangement made with the National Bank of Illinois about 
May, 1879? 

A. No, sir; I was not secretary then. 

Q. Did you hear any members of the park board speak of an ar- 
rangement to advance money ? 

A. No, sir. 

Q. Was Mr. Schneider treasurer of the park board in May and 
June, 1879? 

A. Yes, sir. 


366 Q. Can you state about what amount of money he had in 


his possession at that time as treasurer of the South Park 
Board ? 
A. I do not recollect. 
Q. Will the books show ? 


. The books will show. 


Will you bring it in this afternoon or to-morrow ? 


ae es, sir. 
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Q. Did you have any conversation with Mr. Schneider, president 
of the Illinois National Bank and the treasurer of the South Park 
Board about taking up the notes of Curry & Nixon? — 

A. Yes, sir; I guess I did. 

(. State about when that was. 

A. My recollection is that is about July, 1879. — 

(). After the Curry and Nixon note became due? 

A. I don’t know when they became due; I paid no attention to 
it. I can repeat the conversation if you desire. 

(). Where was the conversation ? 

A. In the park office. 

(. Who was present besides yourself? 

A. Nobody. 

Q). Was that conversation had with Schneider as treasurer of the 
South Park Board or president of the Ilinois National Bank ? 

A. I cannot state; I supposed it was in behalf of the bank ; 
667 my supposition would be he called on behalf of the bank. 

Q. Do you remember whether he told you at that-time the 
treasury of the park board had plenty of money to pay these notes 
of Nixon and Curry ? 


> 


A. No, sir. 
Q. Was any park com miissioner present when he talked with 
you? 7 


A. I should say not. 
(). Give the conversation: 


Objected to as iicompetent. 


A. Mr. Schneider came in with what purported to be these securi- 
ties. I do not know ‘they were these: securities. He said, “ When 
are you going to pay these securities?” I ‘said to him I don’t know. 

(). Did he show you any securities at the time? 

A. He did not; he simply had a bundle in his hands. 

Q. Did he tell you why he expected you to pay them ? 

A. He did not tell me why. 

(). You never heard of them before ? 

A. No; I had not heard of them before. 

(. You didn’t know what the securities were ? 

A. I didn’t know what the securities were. 

Q. Didn’t look at them ? 

A. Didn’t look at them. 
368 Q.. What answer did you make? 
A. I told him I didn’t know. 

Q. Did he say in that conversation the members of the board had 
promised to pay that? 

A. He did not. 

(). Did he not represent to you in that conversation he had been 
assured by three members of the board, at least, that the park funds 
should be appropriated for that purpose ? ; 

A. He did not. 3 

Q. Did you have any other talk with Schneider about it? 

A. No, sir. 
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Q. Or with Mr. Nash, the cashier? 

A. Yes. Nash came into the office once_after that. 

Q. He was the cashier of the Illinois Bank ? 

A. Of-course, he came on behalf of the bank, as he had nothing 
to do with the commission. He made the same remark about these 
securities, and wanted to know when they would be paid. | My re- 
mark to him was, I supposed the commissioners would pay them 
shortly. 

@. Why did you say so; you say you didn’t know what the secur- 
ities were ? | 

A. I supposed if the commission owed anything they were able 

to pay it? 
069 . QQ. Did you look to see whether they owed the bank ? 
A. I did not. 

Q. You told him they would be paid shortly ? 

A. I suppose so. 

(. Why did you tell him so ? 

A. Because J supposed if they owed the bank, or made any agree- 
ment, they would pay it. 

Q. You did not ask whether they had made an agreement? 

A. I did not. 

Q. You didn’t know whether they had made ary agreement to 
pay or not? 

A. No, sir. 

Q. W hy did you suppose they would pay ? 

A. I told you once before I supposed if they onal anything they 
would pay it. I acted then as assistant secretary. 

Q. What was your reply ? 

A. If the commission owed anything they would pay it. 

Q. Pay what? 

A. What he asked for. He claimed they owed a claim. 

(. You didn’t know what it was? 

A. No, sir. 

QQ. Hadn’t heard any park commissioner speak of it? 

A. No, sir. . 

Q. Did not know there was an agreement by individual member 

of the park board they would pay this debt ? 
370 A. No, sir; I did not know anything about it. 

Q. Never had heard of it ? 

A. Never had heard of it. 

Q. When did you first hear there was an arrangement on 1 the part 
of some of the park commissioners to take up ‘this matter at the 
bank; when did you first learn that from any member ? 

A. My recollection is, I heard that somewhere in October; say a 
month or six weeks before the resolution was passed; I heard it 
through Mr. Price; that is my recollection. 

Q. Did he not tell you the individual members of the board were 
bound to pay that debt? 

A. No, sir. 

Q. Didn’t he tell you he had himself gone to the bank and told 
the president it should be paid ? 
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A. No, sir. 

Q. What did he tell you ? — 

A. He said there was an attempt to compromise the Dunlevy in- 
terest. 

Q. Did he say money had been advanced for that purpose ? 

A. Not at that time. 

Q. Did he tell you aherwards the money had been advanced or 
was to be advanced ? : 

A. He told me after the passage of the resolution. At that time, 

my recollection is, he did not tell me. 


O71 Q. Didn’t he tell you a majority of the board, five in num-. 


ber, were in favor of carrying out the compromise ? 

A. No, sir. 

Q. What did he tell you about that ? 

A. My recollection is he said three members of the board. 

(). Did he mention names; what three ? 

A. If I recollect right, he said Cornell, Sherman, and Morgan. 
That is my recollection. I would not be positive that those three 
were endeavoring to compromise the Dunlevy interest. 

(. Give the whole’ conversation between you and Price. 

A. I could not. 

Q. Did he tell vou they’ had ine urred any.money liability in con- 
sequence of the compromise ? , 

A. No, sir; did not mention that. 

(). Was this after the $90,000 resolution had been passed or be- 
fore ? 

A. When he first told me about attempts to compromise ? 

Q. Yes. . | 3 

A. As I say, mv recollection is it was before that -resolution was 
passed. — 

Q. Did he tell you any money had been advanced ? 

A. Not at that time. 

Q. When did he first tell you ? 

A. After the resolution had been passed. 

Q, Was that before he signed the warrant ? 
O12 A. Yes. 
Q. He first refused to sign the warr: ant, didn’t he? 

A. No, sir; you couldn’t say he declined to sign it; he didn’t w ant 
to sign it. 

Q. Did he know and say to you at the time that he signed that 
warrant for the purpose of advancing the compromise it was sub- 
stantially agreed upon between Kerr and the South Park Commis- 
sion ? 

A. My supposition would be he did. 

Q. Did he not tell you that was what that money was for? 

Objected to on the ground it is entering upon a subject the wit- 


ness has not been examined. about, and is not cross-examination, 
and therefore leading questions are inadmissible. 


Q. You stated, at the time of signing of that warrant, Price said 
and knew that-it was to carry out an arrangement ‘and settlement 
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of the itlention between ers and the South Park Conudiddionnte: 
didn’t he tell you that? 


Objected to on the ground above given, and because the witness 
has not been asked to state conversation, and is not and has not 
been permitted ‘to. 


A. No; he did not tell me that. 
Q. State what he did tell you. 
31d A. He told’me he was going to pay for certain notes held 
by the National Bank of Illinois; this was to carry out an 

arrangement made at the bank by Commissioner Morgan and Col. 
Thompson; and that he was opposed to the whole thing, but as long 
as the board had passed’ the resolution, &e¢., he supposed he would 
have tosign the warrant; that is about the upshot of the whole thing. 

(. Are you sure hesaid the arrangement was made with the bank 
by Morgan and Thompson ; didn’t he say Mr. Walsh ? 

A. He might have said Mr. Walsh. 

Q. Didn’t he also mention Mr. Sherman’s name? 

A. I don’t recolleet he mentioned Sherman’s name. 

Q. Did you not understand from him it was to perfect and carry 
into effect the compromise that had been agreed upon between Kerr 


and the South Park Commission ; was not that the object of appro- 


priating the money, and didn’t he so state at the time? 

A. I can’t exactly recollect what he did say; there is no doubt 
but what Mr. Price said in paying his money he was paying out 
this money on account of the arrangement made by Commissioners 
Morgan and Cornell and Col. Thompson, as he expressed it, at the 

bank of Illinois; what the arrangement was I could not state. 
74 Q. Did he not say that arrangement — to compromise the 
litigation between Kerr and the South Park Commission? 

A. No, sir: I don’t think he ever stated that in such terms. 

Q. Didn’t the resolution passed in the board state that? 

A. The resolution reads: “ Appropriation of $90,000 for the pur- 
pose of acquiring the title? 

Objected to having the resolution, put in the answer of the wit- 
ness. 

A. I do not remember the resolution. 

(The resolution was read by the witness.) 

A. I do not see that relates to the word compromise. 

Q. Don’t it use the words “ settle the litigation?” 

Objected to on the ground that the counsel has no right to argue 
the case with the witness upon the construction of the resolution in 
question. 

A. Settlement and adjustment are the words. 

Q. Then when Price signed the warrant for the money you coun- 
tersigned the warrant? 


A. I signed it. 
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Q. Now, was not the purpose of the warrant to carry out the reso- 
lution to settle and adjust the litigation between Kerr and the 
South Park Commission ? | 

Objected to on the same ground as before, and the further 
375 ground that the question only states part of the resolution 
and omits the words “ purchase of title.” : 


A. The purchase of the warrant, as 1 understand it, was to follow 
out that resolution, both to settle and adjust and procure the title. 
Q. When you signed this warrant for the $7,200 with Price, had 
he seen the contract with Ke ‘rr and the South Park. Commissioners, 


signed by myself as Kerr’s attorney and by Thomson as agent for 


the south park ? 
A. I never saw the contract. 
Q. Have not seen it up to this day ? 
A. No, sir. 
(. You knew there was such a contract ? 
A. I will say IT think I read printed in the newspapers what pur- 


ported to be that contract, 
Q. You have no ether knowledge of it than what you got from 


the paper; dtd you state that ? 


A, No, sir; I said I had never seen the contract itself except 


what I saw in the papers. 
Q. Do vou know. as a matter of information, whether the contract 


between Kerr and Thompson was not read before all the members 

of the board in’ their office ? . 
A. No, sir; I don’t know that. 

(. Do vou mean you did not ¥ee it done ? 
A. I never saw it done. 


O76 Q. Do you know it was not done—don’t you know it was 
done ? : 
A. No, sir. 


Q. Did not the members of the board tell youso; didn’t you learn 
it from them ? : 

A. No, sir. 

Q. Didn’t Price tell you that contract had been laid before the 
board and he did not approve of it? - ° : 

Objected to. | 

A, a sIr. 

Q. Can you give the date of the meeting at which he made that 


statement to vou? 
A. No, sir; he probably made it to me a half a dozen times since 
February, 1880, the payment of the last warrant—February, 1880, I 
think it was. | 
(). Can you state whether Price. did not tell you at any time 
between November and February that the other members of the board 
agreed to the contract and he had defeated it? 
A. I guess he said so. : 
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 Q. That he alone was responsible for defeating the carrying out 
of the compromise ? 

A. Yes, sir. 

Q. All the other members were in favor of it but him ? 

A. Yes, sir; I heard him say that. I would not state that was 
between November and February. 

Q. About that time? 

Q. Along about that time? 


377 ~Redirect examination by Mr FuLLer: 


Q. You say. at the meeting to which you have referred, at which 
a paper was presented, purporting to be a contract, that you do not 
remember, or are not positive, whether it was on the 21st of Novem- 
ber ora subsequent day; but, as I understand you, you say at that 
meeting, whenever it-was, Price requested the document to be printed ; 
is that so? 

A. That is so. 

Q. Then you say that the commission concluded to have it printed % ? 

A. Yes, sir. 

~Q. Was it printed ‘ ? 

A. “Yes, sir; it was printed. , 

Q. Do you mean by printing type-writing or how ? 

A. Type-writing. 

Q. Now, if the copies were printed in February, 1880, would the 
fact assist your memory as to the time when the meeting must have 
transpired. at which the alleged contract was presented ? 

A. I don’t know whether that would. 

Q. Can you recollect how long after the meeting at which the de- 
sire was expressed to have the contracts printed, and the conclusion 
arrived at that they should be, before it was that they were printed ? 

A. The bill, as I remember it, calls for the printing some 

378 time in February; my recollection’ would be that the time the 
contract was presented would be perhaps two, three, or maybe 

four weeks after-the first of November; that is my recollection. 

Mr. RAE: Were not these to be printed to be brought up at the 
next meeting? 

A. The idea was to have them printed, so each member could see 
one. 

Q. By the next meeting? 

A. Yes, sir; probably. 

Q. Mr. FucLer: Your recollection of the time when, the meeting 
transpired at which the alleged paper was presented is that it was 
subsequent to the 21st of November? 

A. That is my recollection. 

Q. How many weeks subsequent, do you think’ ? 

A. I should think, perhaps, it was two or three weeks subsequent; 
perhaps the next meeting after the 21st of November; that would 
be my recollection of it. 

Q. That was the meeting when the printing of the alleged or pro- 
posed agreement was discussed ? 
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A. Yes, sir; when it was proposed at that time when the contract 
was presented. 
Q. What time was it that Price expressed his opposition to the 
meusure, and asserted that his opposition defeated it? 
A. I think after the last payment on the $90,000 was paid on the 
contract was the first time. Then my idea is that he ex- 
379 pressed himself as having defeated the contract. 


Cross-examination resumed by Mr.:Rar: 


(). Col. Thompson has asked you if other attorneys were not em- 
ployed in this case, and you mentioned Mr. Kales as one of the par- 
ties having charge of the litigation. Do you know or remember 
whether maps of this plat of ground were furnished to Col. Thomp- 
son about the time in the November of the year in which this trans- 
action is said to have occurred ? 

A. I do not. 

Q. Do you know of any map or surveys having been furnished to 
him ? : 

A. I do not recall any. 

Q. Did not Mr. Price say that the indefinite postponement of this 
contract by the park commissioners occurred from the fact of hav- 
ing it printed so Walsh and Sherman knew its true contents, and 
that as longas they knew what the contract was they refused to 
have anything to do with it? 

A. No, sir; I never heard Price say ne 

Q. Didn’t he stateto you that Morgan and Col. Thompson had 
charge of the’ matter, and that they had simply signed the contract 
because they were told it was,all right without having themselves 
previously examined it? 


A. No, sir. 
¥ (). Never heard anything of that kind ? 
A. No, sir. 
380 Q. Didn't he complain as to the drawing of the order for 


the $90,000 on account, that 1t was money merely paid to in-- 

demnify Mr. Morgan and some other of the park commissioners, in 
order to relieve them of personal lability to the bank on this Dob- 
bins matter ? 

A. Never 

Q. Did he claim that it made them personally liable for that 
paper and they were getting out of it in this way ? 

A. No, sir. 


Direct examination resumed: 


Q. You have spoken of various attorneys; Mr. Jewett was em- 
ployed in some of the cases, was he not? 

A. He was employed in what was called the Colehour case. 

Q. Trumbull and Fuller in the’ case of Kerr vs. Phillips and 
others? 
A. Yes, sir. 
Q. Was Root a general attorney in any way of the corporation? 
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A. Yes, sir; his business was in the tax matters, and also in the 
Colehour case and other business of the commission. 

Q. In what respect. did Col. Thompson act as attorney ? 

A. He was attorney in the Colehour case, and then, after Root re- 
signed, Col. Thompson did the business Root had been in the habit 
of doing. 

Q. What department was that? 
381 A. Attending to the generai law business of the commis- 
sion, such as tax matters and assessment cases. 

4 From what time to what time ? 

A. My recollection of that would be from 1878 to 1880, two years. 

Q. What position did Mr. Kales fill ? 

A. He carried on the Phillips litigation, and he had what was 
called the general and land attorney cases. 


¢ 


Cross-examination resumed: 


By Mr. Leaminea: He was the general retained attorney, was he 
not ? : 

A. Yes, sir. 

Q. I understand you at the time, or about the time, that Mr. Price 
countersigned this warrant for $82,000 he had some conversations 
with you in reference to the matter ? 

“Yes, sir. 

Q. Now, at that time, didn’t he have a conversation with you in 
reference to a proposed contract to which he was opposed ? 

A. Yes, sir. 

Q. Did he ever show you what was given to him asa written copy 
of the contract ? | ; 

A. No, sir. 

Q. Did he say anything about having one? 

A. My recollection is, he said he had seen the draft ; what he 

called a rough draft of the contract. | 
082 Q. At that time? 
A. Yes, sir; at that time. 

Q. Didn’t he tell you he had never seen or knew anything about 
the contract until it was brought up before the commissioners in the 
South Park office ? 

A. My recollection is he said so. 

Q. Remembering those facts, do you still think that the meeting 
at which the contract was presented was as late as you have already 
stated, the resolution being dated on the 21st of November, and that 
warrant being dated a few days after ? 

A. I should say that meeting occurred after that resolution ; that 
would be my recollection. 

Q. And yet your recollection is that Mr. Price stated that he had 
never seen the contract, nor knew anything about it, until it was 
laid before the members of the board ? 

A. I heard him say that. 

Mr. Duntevy: State whether on- of the reasons given by Mr. 
Price for opposing the contract was that he was a friend of Dobbins, 
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and Dobiins was not going to get enough money. Did he state 
anything of that kind % 
A. I heard Mr. Price say that his friend Dobbins and, as he ex- 
pressed it, Mrs. Dobbins was not going to get sufficient. 
383 (). Did he tell you in those conversations that he was going 
to protect Mr. or Mrs. Dobbins in their interest in this land ? 
A. No, sir. 
(J. You said he was a friend of theirs and wanted them to get— 
A. He said he was a friend of Mrs. Dobbins and didn’t think this 
gave them enough; I never heard him say he was going to protect 
them. : 
Q. Didn’t you understand from the conversations he was going to 
protect them. 
A. No, sir. 
(. He said he oii under this arrangement she was not going 
to get enough for her ‘interest ? 
A. Yes, sir. : 
(). Did he give that as one of the reasons for holding this con- 
tract ? 
A. Yes, sir; I think he aid. 
Mr. FuLLer:,. Have you stated all that he said? 
A. About all L can recollect. 
Q. Why do you say he gave it as one of the reasons; is it not 
better to state what he said ? 
A. Ile asked me the question, and my recollection 1 is he gave that 
as the reason. 
Q. Didn't he give it asa reason that-the proposed contract was 
given to Mr. Kerr or Dunlevy’ what belonged to Mrs. Dob- 
bins ? : | | 
ood A. I stated that Mr. Price stated that he did not think that 
Mrs. Dobbins would get enough. I would not state he said 
so in so many words. He might have intended to convey that 1m- 
pression as well as the other. I heard him say a great many things. 
Mr. Rat: Didn’t he denounce the whole contract as being a fraud ? 
A. Yes, sir. , 


(). Didn’t he use very strong terms in denouncing the contract ? 


A. L heard him say ‘hé didn't like the contract, and was opposed 
to it. 

Q. Didn't he denounce its terms as t: aking the matter out of the 
park commissioner’s hands and putting it into private attorneys ? 

A. I have heard him state that. 

Q. Didn't he say he was opposed to (ie park commissioners dele- 
eating their authority to Judge Dunlevy ? 

A. Yes, sir; [ have heard him say that. 

Q. Didn't he say he thought it was wrong that the power tocom- 
promise and settle that claim should be left in. the hands of Judge 
Dunlevy and not in the hands of the park commissioners ? 

A. Yes,sir; [should say he said that, or very near to that. 

Q. Didn't he say he was opposed to the contract giving Judge 

Dunlevy the power to employ just such counsel as he “pleased 
385 tor the park commissioners in this litigation ? 
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A. Yes, sir; he did. 
Q. Did he say he was opposed to the contract as far as it authee 
ized Judge Dunlevy to call upon the park commissioners to pay such 
funds and such moneys as might be necessary in the litigation, sub- 
ject only to the approval of Col. Thompson ?- 

A. I heard him state that. 

Q. Didn’t he state Col. Thompson and his partner, Mr. Leaming, 
had partly become the attorneys of Kerr and Dunlevy in the 
matter? 

A. No, sir; I can’t say I heard him say that. 

Q. It has been asked you by Judge Dunlevy whether Mr. Price 
did not claim to be a friend of Mrs. Dobbins, and you say that is so, 
in reference to.what he said about her not getting enough ; didn’t 
he refer to a foreclosure suit by Judge Dunlevy against Mrs. Dob- 
bins, of which this is a part and parcel of the transaction, whereby 
she would not get her rights ? 

A. That I don’t "eet | 

Q. Did he say anything about Dunlevy trying to gobble up her 
rights by foreclosure or otherwise ? 

A. He mentioned incidentally as that he thought Judge Dun- 

levy was getting more out of Mrs. Dobbins than he ought to. 
386 (). Wasn’t he opposed to the contract on the ground, also, 
of the park commissioners lending themselves to assist him ? 

A. I have heard him state that. 


Mr. Duntevy: You understand Mr. Price was going to take care 
of Mrs. Dobbins’ interest ? 


A. I don’t know as I do understand that. 

Q. What did he mean? 

A. I could not tell what he meant; I was trying to give his con- 
versation as near as I could. 

Q. You have given your statement about this contract, will you 
state whether you did not get many of your ideas about it from an 
article published in the Times, in which this contract was published, 
and it was claimed the South Park Commissioners had given up 
control of the case to Dunlevy ? 

A. I have heard Mr. Price state it, as I recollect. 

(). You saw it in the Times, didn’ , you ? 

A. I don’t recollect. 

(). Don’t you know that was one of the complaints in the article, 
that the park commissioners were giving up control of the case to 
Dunlevy ? 

A. I don’t remember that. 

Q. Do you know who wrote that article ? 

A. No, sir. 
387 H. W. HARMON. 


Subscribed & sworn to before me, H. W. Bishop, master in 
chancery of the circuit court of the United States for the northern 
district of Illinois. 
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In the Circuit Court of the United States for the soitheans District 
of Illinois. In Chancery. 


SoutH Park Com’s, Complainants, 
VS. 
JAMES MorGaNn et al., Defendants. 


Testimony taken before Henry W. Bishop, master. in chancery of 
said court, Wednesday, the Sth day of February, A. D. 1882. 


Present: Mr. Fuller for complainant, Mr. Leaming for defendant 
Morgan, Mr. Dunlevy for W. P. Kerr, Mr. Rae for Mrs. Phillips. 


H.S. Monroe, a witness on behalf of the complainant, being first 
duly sworn, was examined in chief by Mr. Fuller, and deposes and 
says as follows: 


4 Please state your name. 
. My name is Henry S. Monroe. 
o How long have you resided in Chicago ? 
A. 10 odd years. 


388 Q. Have you been a practising member of the bar during — 


all that period? 

A. I have. 

Q. Are you acquainted with the tract of land in conrroversy in 
this suit, known as the Phillips tract ? 

A. Yes, sir. 

A. State whether in the summer of 1879, or before or after that 
time, any effort was made to sell What was known as the Dobbins 
interest to the South Park Commissioners ? 

A. There was. 

Q. By whom? 

A. By mvself, acting for Mrs. Dobbins. 

Q. When should you say that was ? 

A. I have had several meetings with the park commissioners, or 
one or more of them at their office, prior to the time that Mrs. Dob- 
bins finally sold out her interest. One of the interviews was a very 
short time before that; just how long I don’t know. The deeds will 
fix the time that sale was made. 

Q. These efforts were prior to that? 

A. Yes, sir. 

Q. W hat one of the commissioners did you see ? 

A. I saw Mr. Morgan and Mr. Cornell and Mr. Price, and I think 
I saw them all once or twice. 

Q. Severally ? 
389 A. Mr. Sherman was there once. I saw two or more of 
them in the park commissioners’ office. : 

Q. What was the situation of the’ Dobbins interest at the time? 

A. Mrs. Dobbins, I think; claimed to own, subject to a mortgage, 
on what was called the Phillips tract, an undivided one-fourth. 

Q. Was that interest conveyed to her by Rhodes ? 

A. Yes, sir. 
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Q. By William P. Kerr to Rhodes? 

A. Yes, sir. 2 

Q. Had Rhodes any interest in it himself? 

A. Not that I have understood. Indeed I know he was a naked 
trustee. 

Q. For Mrs. Dobbins? 

A. Yes, sir. 

(. Upon what basis were these efforts made; that is to say, for 
what consideration ; was there any offer made? 

A. There were two or thrée offers made to sell this to the park 
commissioners and made in different wavs, one or more offers 
being made subject to the mortgage, the park commissioners to take 
care of the mortgage, and one or more offers made me to take care 
of the mortgage. 

Q. Can vou recall the amounts to be paid ? 

A. I cannot now recall the exact amounts. There were so many 

things influencing my action, so far as Mrs. Dobbins is 
390 = concerned, I am unable to state the exact amount. There 
was one offer, the last one, shortly before we sold out, which, 
I think, is in writing; I think the park commissioners must. have 
it. It was prepared as a last offer at Mr. Dobbins’ house. Mr. Dob- 


bins says that he has that memorandum in writing now. He could 


tell exactly what it was, but I am unable to state Just the amount of 
that offer from memory. 

QQ. Can you give it in a general way, so as to give us some data ? 

A. I would rather you would get that memorandum, if it 1s ma- 
terial, than to try to fix the amount. The proposition, as I remem- 
ber it now, covered two ideas; in the first place, I understood the 
park commissioners to concede that Mrs. Dobbins’ interest covered 
one-fourth of the then Phillips tract. Mrs. Dobbins claimed, or I 
did for her, that it covered one-fourth of the number of acres that 
were in the Phillips tract at the time the deed from Kerr to Rhodes 
was given. There had been a large amount washed away, it was 
claimed, and I took the ground that they were entitied to that, to an 
undivided one-foarth of the original number of acres. There were 
two propositions made them, one on the one basis, and one on the 
other. I can only say this about the amount, that after it was un- 

derstood that the park commissioners had bought, or some- 
391 body had bought for them, when this contract was published 
in the papers, I then came to the conclusion the offer I made 

was a great deal better for the park commissioners than the one 
that appeared in the papers. That is the best I can say; the nearest 
I can come to it. 

Q. Do you recollect when that publication was; it was some time 
alter the date of Mrs. Dobbins’ deed, wasn’t it? : 

A. Yes, sir. 

(Q. Had a suit been brought.in the name of Mr. Kerr against Mrs. 
Dobbins on the covenant in the Rhodes deed ? 

A. Yes, sir. 

@. What became of that? 

A. I believe a judgment was recovered on that. 
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(). Wasn’t there a motion to set it aside? 

A. There was an agreement at the time Mrs? Dobbins sold out 
that it should be set aside, and a stipulation to that effect was signed 
by Mr. Bennett, as the attorney of Kerr. 

Q. That covenant was a covenant of assumption of the mortgage 
which secured Dobbins’ two notes for $25,000 each, was it not? 


A. I think it was,although I didn’t know anything about that 


until after judgment was rendered, according to my recollection. 
Q. Judgment by default? 
A. I think so; | would not be certain about that. 
392 (). Didn’t you come in and make a motion to set it aside? 
A. Yes, sr. 

(). That was in the summer of 1879, wasn’t it? 

A. 1879 or 1880, I slrould say ; 1879, I think. 

(. At the time these efforts were made was any information given 
you of any attempt at a contract between Kerr and the South Park 
Commissioners ? 

A. No, sIr. 

Q. Were you aware of any legal impediments to.a sale to Mrs. 
Dobbins, subjeet to the incumbrance ? 

A. Not at all. : 

() I will ask you to examine the papers in the law case of Wil- 
liam P. Kerr vs. Mary C. Dobbins, general number 14854, circuit 
court of the United St: ite, and state if these are the papers in the 
suit upon the covenant In question. 3 

A. I think these are the papers ; I guess there is not much doubt 
about that. 

(). By whom was tie case brovght ? 

A. The case was brought by Kerr against Mary ©. Dobbins upon 
an assumption of thts mortgage by Mrs. Dobbins in the deed from 
Rhodes to her. 

(). Please give the date of the deed. 

A. If this is a correct copy, and I presume it is, it was made No- 
vember 26th, 1872. 

Q. You are looking now at what purports to be a copy of the deed 
annexed to the declaration in the case, are vou not? 

A. Yes, sir. 
393 Q. When does that copy show the deed was recorded ? - 
A. Filed for record April 6th, 1876. 

Q. That was a covenant, was it not, of assumption of a mortgage 
or trust deed given by Rhodes to secure the notes of Thomas 8. Dob- 
bins ? 

A. Yes, sir. 

(). Notes of what dates and amounts ? 

A. My recollection is they were two $25,000 notes; when they 
we ‘re dated I don’t remember, but the deed here contains this clause : 

‘This covenant made expressly subject to a certain trust deed dated 
June 19th, 1872, executed by the said Daniel P. Rhodes, and one 
Daniel Jones, trustee, which said trust deed was made to secure two 
certain promissory notes for the sum of $25,000 each, coming due in 
one and two’ years respectively from June 1 Ist, 1872, with interest at 
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8 per cent. per annum, payable semi-annually, which incumbrance 
that said party of the second part hereby assumes and agrees to pay, 
and to save said parties of the first part harmless herefrom.” 

Q. You find on examining these papers vour recollection is_re- 
freshed in relation to the setting aside or attempt to set aside the 
judgment ? 


A. Yes, sir. 
4 Q. You recollect whether the judgment ever was set aside ? 
) A. [ do not think it was 
| - Q. It still stands, so far as you know ? 
oo4 A. So far as I know. 


Q. There is a stipulation here, filed July 9th, 1879, con- 
tinuing the motion to set aside the judgment until the next term ? 
A. Y es, sir. : 
(. Do you recollect that stipulation ? 
A. Yes, sir; it isin my handwriting. 
Q. Were you aware of the purchase of Kerr at the time it was 


f made, of this one-fourth interest of Kerr, originally—at the time 
Kerr convey ed to Rhodes were you aware of the fact? 
A. Yes, sir. 
Q. Do you remember what the actual consideration was? 
—« . A. I think it was $80,000; that is my recollection. 


Q. $30,000 in cash and $50,000 In notes ? 
: A. Yes, sir. 


+ ~  Cross-examination by Mr. DuUNLEvy: 
Q. State all the circumstances under which Mr. Dobbins bought 
an interest in this land of Mr. Kerr; give the whole history of the 
case, so far as you know, and your connection with it. 
| A. At the time I first heard of Mr. Dobbins in connection with 
| this property 
' (). Give the dates. 
: A. I cannot give the dates; but it was not a great while, I should 
' say, prier to the Rhodes deed. Judge Dunlevy spoke to me 
395 about Dobbins buying a quarter interest in that property, 
and, I think, stated that he thought Dobbins would buy a 


quarter interest and would employ me in the case. 
(. As attorney for whom ? 
A. As attorney for him, or Mrs. Dobbins, or Rhodes, whoever 

24 took that title. 

Q. The Kerr title? 

« A. Yes, sir; to aid in establishing the Kerr title as against the 
park commissioners ; against Phillips and the park commissioners, 
too. The thing ran ‘along not a very long time, when I unde rstood 
that it was agreed that. an “undivided interest in this property should 
be conveyed” to Mr. Rhodes. I don’t know whether that was sug- 
gested by Judge Dunlevy or by Mr. Dobbins. My impression would 

| be that it was suggested by Judge Dunlevy, so there would be no 

question of the United States court in the matter; but I would not 
be certain about that. I know the matter was talked of, and Mr. 


Dobbins, 


as an additional consideration, which I did not think of 
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when I was asked the question before, agreed to employ me and 
pay my fees to assist in the conduct of the litigation. 

Q. What litigation ? 

A. The litigation against the Phillips title. It was arranged who 
the title should be made to. I did-not see the money paid, and I 

did not see the deeds, as I recollect the first time it was done 
396 and consummated in that way. I don’t remember of seeing 
the deeds at all. I remember of talking with Mr. Dobbins 
several times about the title, and examining the title and telling 
him what I thought about it. I had examined it before that date. 

Q. State whether you had ever seen Dobbins or knew him before 
that negotiation? | 

A. I think I knew him by sight; I think I had aun introduced 
to him before, but had never met him in any business transaction. 

(. Did you know him personally at all then ? 

A. I think I did; I am not certain about it. 

Q. What negotiations were there between .err and others for a 
sale of a quarter interest before Dobbins’ name was mentioned be- 
tween you and others and myself? What had Pullman to do with 
it? . 

A. You asked me, my impression is, to see Mr. Pullman and see 
whether he would not buy a quarter interest in the property, and I 
saw Mr. Pullman about it,and I think that while Pullman was talk- 
ing about it vou mentioned Mr. Dobbins. 

(). Wasn’t it after Pallman had refused ? 

A. I don’t know whether he had refused at that time or not; 1 


don’t remember that he had; I don’t remember -that he had oiven 3 


any definite decision. —. 
397 (). State if the negotiation with Pullman had gone through 
what interest you were to have in the’ purchase of this land, 
personally ; suppose Pullman had taken that quarter interest under 
your representations, What proportion of that quarter were you to 
own yourself ? 


Objected to. 


A. I do not think that was ever agreed to or understood. , 

Q. Did vou talk with Pullman about buying this quarter interest 
before Dobbins bought it? | 

A. Yes, sir; two or three times. . 

(). He agreed to take it, didn’t he? 

A. I don’t know whether he did or not. I don’t remember. I 
think, Pullman was ready to do it, but I don’t think it had come to 
that. ) 

Q. Can vou tell why he didn’t do it? 

A. I don’t know, unless it was you preferred Dobbins. I don’t 
remember why Pullman did not. 

Q. You had a brother-in-law that interfered between. you and 
Pullman and between me and Pullman in this transaction; what 
Was his name ? 

A. I never heard of that before. 

Q. What is the name of your brother-in-law ? 


| 
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A. Ihave got two brother-in-laws. 

Q. Tell me all you have got. 

A. I have got a brother-in-law be the name of Cole and one by 
the name of Dickinson. 

Q. Have you got any other? 
398 A. Not that | know of. My wife has a brother, Richard 
Mitchell. 

Q. There is still another besides Mitchell ? 

A. I don’t know of any more that ever lived here. 

Q. You have got only three brothers-in law? 

A. There isa man that married my wife’s sister that lives in 
Monroe. 

Q.. What is his name? 

A. Chamberlain. ) 

Q. The fellow that was in the picture-frame business, who is now 
in London, what is bis name ? 

A. He married my wife’s sister; William J. Tewksbury. 

Q. Then you have got four brothers-in- -law, haven’t you, instead 
of two? 

A.-I —— you referred to my brothers-in-law, not by mar- 
riage. 

Q. I want you to tell here whether there has not been a sale ne- 
gotiated with George M. Pullman of one-quarter interest in this 
property, and he backed out because your brother-in-law, Tewks- 
bury, claimed a quarter interest in whatever purchase he might 
make. 

A. Not that I know of. 

Q. How did Dobbins come to buy a quarter interest in this prop- 
wa ? 

. I don’t know; you brought Dobbins to me about this matter 
een first — I saw him. 

(. Who did I tell you sent him? 

A. I think you came with Dobbins. 
399 QQ. You had examined the title, hadn’t you? 
A. Yes, sir. 

Q. You had examined it for Tewksbury and Pullman ? 

A. I didn’t say I examined it for Tewksbury ; I don’t remem)er 
of Tewksbury having anything to do with the matter. 

Q. Now, do you know why Pullman declined to take a quarter 
interest ? 

A. No, sir. 

Q. Never heard ? 

A. No, sir. 

Q. Where was your office when you cxsaninied the title to this 
property before you ever heard of Dobbins in connection with it ? 

A. I don’t remember; I would say my office was at that time on 
Wabash avenue. 

Q. Whereabouts ? 

A. Near Harmon court. 

Q. Will you state, after negotiations with Pullman had failed to 
— a'one-fourth interest of this tract, and failed by reason of 
o—124 
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Tewksbury commencing these negotiations, that then Dobbins came 
and offered to buy it? 7 | 

A. My recollection is not that way ; my recollection is that, pend- 
ing Pullman’s consideration. of the subject, that you suggested it 
might be doubtful whether Pullman’s connection with the park 
commissioners was not too intimate, and you thought it would be 

better for Dobbins to buy the quarter, if he would take it, 
400 than to have Pullman do it; and, as I recollect it, you took 

up the matter with Dobbins then and started the arrange- 
ment with him. That is the way I recollect it. | i 

(). Did I give you any reason for Pullman’s leaving the negotia- 
tion ? : | 

A. I don’t remember that you did. 

(). Had you ever see1i Dobbins before that time to speak with 
him’? Where did you first meet with Dobbins? 3 

A. I think I had met Dobbins before that, but, as I said before, 
in no way intimately. I would not swear I ever had any conversa- 
tion with him before that. 

(). Didn’t I have to employ you after — to examine sini title, and 
— that Dobbins: wanted to buy a quarter interest, and should not 
have it, unless he gave you 4 position in the trade? ’ 

A. I would Ong iat you did not. There is a good many things 
that passed that I might forget. 

(). You had spent a good deal of time over this cage, and you 
must have some of the profits; didn’t I tell you so? 

A. | wouldn’t wonder if you did say if Dobbins took the title I 
should havetsome position in the case. 

(). What interest were you to have in the Pullman case? 
40] A. The same interest ; I should be employed in the case by 
Pullman to assist. 

(. What interest in the land? 

A. No interest in the land. 

(y. Any interest in the proceeds of the land ? 

A. I don’t think it ever got to that extent with Pullman at all. 

(). Simply to have a fee? 

A. I don't think the details of what I was going to have was ever 
settled between me and Mr. Pullman. 

(). Between you and Mr. Dobbins? 

A. Yes, sir; I think it was. 

Q. Didn’t L insist that Dobbins soata not have that interest with- 
out he took good eare of you and gave you the same position you 
were to have with reference to Pullman ? 

\. I don’t know but that you did. 

(). You did examine the title? 

A. Yes, sir. 

Q. And you were entitled to some money ? 

A. I had examined the title. 

(). Did I not refuse, as Kerr's agent, to make any contract with 
Dobbins, unless he would take care of you ? 

A. I don’t know but that you did. I don’t remember that. 


» 
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Q. What interest did I require of Dobbins to make with you before 
I would make any contract with him? 
A. I don’t know what interest you required of him, at all. 
me Q. You don’t remember any thing about it? 
402 A. Yes, sir; I remember about it, but I don’t remember 
whether vou required it or whether it was a matter of nego- 
tiation. 
Q. What interest did you get in the negotiation with Dobbins; 
- what was your interest originally, and what did you get? 
- A. I have forgotten what the original agreement was; I ulti- 
mately got for all my services, $4,000. 
(. You had paid out part of the purchase-money to Kerr of the 
Dobbins’ interest ? 
A. I paid some money; I have forgotten how much. 
Q. You paid it to Kerr? : 
A. Yes, sir; some interest; I paid some of the interest after Dob- 
bins got into trouble : I have forgotten how much. 
Q. You and Dobbins were purchasers of Kerr, were you not, of 
this quarter interest ? 7 
I never regarded it that way; I regarded what I was to have 
was for my services in the matter. 
Q. You paid some money to Kerr? . 
: A. Not at the time. 
(). Afterwards ? 
A. After Dobbins didn’t pay the notes when they became due, I 
- helped to pay some of the interest. 
@. How much did you pay ? 
A. I don’t remember. 
Q. Were you to pay one-fourth on the contract ? 
A. I don’t remember how that was, but I remember I did pay for 
some time one-fourth of the interest. 
403 Q. One-fourth of the amount due Kerr? 
A. Of the interest. 
Q. One-fourth due at a time ? 
A. Yes, sir. 
(). Then you and Dobbins were purchasers of Kerr, were you not? 
A. No, sir; I never considered it so. 
Q. W h y did you pay one-fourth of the purchase money ? 
A. I considered Mr. Dobbins was a purchaser of the property; I 
never considered I was the purchaser. 
Q. I wish you would state, under oath, who purchased one-fourth 
“ interest of Kerr in the south half of the fractional section ; Dobbins 
alone or you and Dobbins together ? 

A. As I said before, I considered Mr. or Mrs. Dobbins purchased 
that of Kerr; that I was not interested in the purchase, except I was 
to be employed in the case and was to havea certain part of the 
profits. 

Q. What portion of the profits? 

A. I believe it was one-fourth. 

Q. Weren’t you to pay one-fourth of the costs ? 

A. I don’t think any definite arrangement was ever agreed on 
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between Dobbins and I. I tried to get him to doit, but my recollec- 
tion is it was always left in an unsettled state. 

Q. When you finally settled didn’t you get one-fourth ? 

A. When I finally settled I got $4,000. 

Q. You got one-fourth of the purchase money ? 
404 A. No, sir; my recollection is — Mrs. Dobbins for $20,000. 
Q. You got $4,000 out of the twenty? 

A. Yes, sir. 

Q. You got $4,000 out of the twenty thousand paid her ? 

A. Yes, sir. 

QQ. W ho got the balance? She didn’t get but about $13,000, did 
she? 

A. I don’t know how thev divided it up; I didn’t have anything 
to do with settling it. I understood thit she got $20,000, and I got 
$4,000. I know I got $4,000 and [ understood she got $20,000. 

Q. Didn’t you understand Gibbons got $1,000 ? 

A. I think I did understand it. — 

Q. Didn’t Bennett and Crawford get a thousand ? 

A..I don’t know how much Bennett got. 

Q. How much did you hear? 

A. Bennett told me he was not going to get anything ; that he 
was not going to get but $50, and he was doing it all out of kindness. 

Q. [had employed you as attorney of Kerr to assist me before any 
of the negotiations with Dobbins, had I not? 

A. Ihave no recollection of ever being employed that w ay or of 
ever being paid a cent by you or Kerr. 

Q. I know you was not paid much, except out of the satiate 

A. I didn’t consider i was Kerr’s attorney, except as it was 
405 necessary to act for him for Mrs. Dobbins. 
Q. What do you mean by that? 
A. Or for the Dobbins interest. 
Q. You represented the Dobbins interest, and not the Kerr inter- 


A. Yes, sir. 

(). - you ever see that paper before ? 

A. I don’t know whether I ever did or not. 

Q. Read it? 

A. I would not say I had not; my name appears to be scratched 
out with pencil and then rubbed out. 

Q. Who did that—vyou or Dobbins? 

A. I never did it, and know nothing about it. 

Q. State what that contract is; read it to the master. 

A. There is the contract; the master can read it if he wants to. 

Q. I wish you would state whether this is not signed with your 
consent, and with your approval, as Kerr’s attorney and Dobbins’ 
attorney at the time he purchased the quarter interest in that land. 

A. My best judgment, I never saw that paper before. 


A copy of the paper referred to by the witness is hereto annexed 
and marked Exhibit L, Monroe’s deposition. 
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9. In the original sale and dealing with Mr. Dobbins, whose attor- 
ney was you? 
406 My understanding of the matter was that I never was Mr. 
Kerr’s attorney. I never presented a bill to him, and never 
expected he would pay me anything, and never acted for Kerr, ex- 
cept so far as it was necessary to act in the conduct of the case to 
protect Mr. Dobbins’ interest. I never should have thought of pre- 
senting a bill to Kerr for my services. 

Q. Were you ‘not to have one quarter of Dobbins’ interest for the 
payment of your services ? 

A. My recollection of the verbal agreement that was made at the 
trme was I was to have one-fourth of the net profits. 

Q. One-fourth of one-fourth ? 

A. One-fourth of the Dobbins interest. 

Q. You and he were partners? 

A. Not exactly that. He was to have the title, and I was to have 
one-fourth of what the property was sold for. It was then contem- 
plated it would be sold within a short time. 

Q. Who contemplated it should be sold ? 

A. I think you thought so, and assured Dobbins that it would not 
be more than two years’ interest before the thing would be closed— 
Dobbins’ interest. 

Q. Any park-commissioner that assured him so and assured youso? 

A. I think that during the negotiation Mr. Dobbins told me that 

one of the park commissioners had told him-it would be 
407 closed up within a short time. I think that was understood. 
Q. State whethersomeof the park commissioners, one or more, ’ 
did not tell you and Dobbins—did not tell you at the time you and 
he were making the purchase—that the commissioners would buy 
this land within a short time? 

A. I think Mr. Dobbins told me that one of the park commis- 
sioners had stated to him that would be the case, and if he pur- 
ehased at that amount it would be a good thing, but I don’t think 
anv one of the park commissioners told me that. 

Q. Did Dobbins tell you that the park commissioners said so as 
an inducement to you to go into it? 

A. At that time I had confidence in the Kerr title, and did not 
require any such assurance. I don’t think that influenced me; it 
might have influenced Mr. Dobbins. 

Q. Itappears from the record here that $21,000 was paid to somebody 
for the Dobbins title—his quarter interest in thisland. Please state 
how much of that $21,000 you got ? 

A. I got $4,000 exactly. 

Q. For w hat consideration was that $4,000 paid you ? 

A. It was paid me in settlement for my services in the Kerr case. 

QQ. As attorney for whom ? 
408 A. Mrs. Dobbins. 

Q. State whether you did not, time and time again, enter 
yourself as attorney for Kerr. 

A. I presume likely I did. The first appearance I ever entered 
in that case was for the vendees of Kerr. I presume likely, as the 
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case went along, my name appears in the record as counsel for Kerr. 
I presume that is the case. 

Q. Please state whether it was not part of the contract that you 
should take and carry on Kerr’s interest as attorney. 

A. No; I don’t think that was it; it was understood I was to 
act for Mrs. Dobbins, and to act with you and Kerr’s counsel in de- 
fending the Kerr title; that was understood. 

Q. Don’t you know until 1874 Mrs. Dobbins never set up any 
claim ito this land; that it was in Dobbins’ name and Rhodes’ 
name ? . 

A. It was in Rhodes’ name; I know that. 

(Q). Did Mrs. Dobbins evei consult you or speak to you about any 
interest in this land until after 1874? 

A. I don’t remember I ever had any consultation with Mrs. Dob- 
bins about the arrangement of this case at all, or about her interest 
in the case, until the trial before Judge Harlan. 

(). That was in 1878? 

A. Yes. 
409 Q. Although you had been eng: aged i in.the ease from 1870 
or 1871 until 1S77, you never heard Mrs.-Dobbins had any 
interest in the case? 

A. Yes; I had heard that, but not from her. 

(). Who did you hear it from ? 

A. Mr. Dobbins. 

(. When? 

A. I don’t remember , but it was before that. 

Q. Don’t you know, as a matter of fact, that it was never claimed 
by Mrs. Dobbins until after Dobbins we nt into bankruptey ? 

A. I don’t know anything of the kind. 


(). Don’t you know ‘she never paid a cent of money for the land? 


A. | know Mr. Dobbins paid the money that was paid down at 
the time; that it came through his hands; I know that; that is, I 
understood so. 

(). I guess you saw it paid ? 

A. I don’t remember I saw it paid; I don’t think I did. 


(). You never heard of Mrs. Dobbins having any interest in this — 


land until after Mr. Dobbins went into bankruptey’ ? 

A. Yes: [had before-that; that is, Dobbins had told me before 
that some time that she had. | 

(). When did he tell vou so? 

A. I don’t remember. 
410 Q. Can you state when Dobbins first said he had aecident- 
ally found the deed from Rhodes to his wife, and that he was 
glad to find that; the title was placed in Mrs. Dobbins, instead of 
himself. 

A. IT remember you telling me he said that; I don’t remember of 
his telling me; IT remember you told me that you was glad of it, but 
I don’t remember that he ever told me that. 

Q. How long before the deed from Rhodes to Mrs. Dobbins was 
recorded ; did that occur more than.a few days? 

A. I don't remember; I don’t know when the deed was recorded. 
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Q. State whether you did not understand from Dobbins and my- 
self that about the date of the record of that deed Dobbins said he 
had accidentally found that deed somewhere, and Rhodes had died 
in the meantime, and he was astonished ‘to find it was deeded to his 
wife? 

A. I say he never ‘told me that ; you told me that he had told 
you that. - 

@. About the time of the record of the deed ? 

A. He never told me that. 

Q. Didn’t you know at that time Mrs. Dobbins had never paid a 
cent on that land? 

A. No, sir; Dobbins had told me before this money he had paid 

on the Kerr tract, $25,000, — had obtained it, I think he told 
411 ~— me, by the sale of bonds that belonged to his wife. 
Q. You think Dobbins told you ? 

A. Dobbins told me that. I think there w as $25,000 of it that he 
told me. 

Q. Did he tell you where she got the $30,000 ? 

A. No; I didn’t ask him. 

Q. Did you ever have any talk with Mr. Price about the title ? 

A. I had several talks with Price and others. 

Q. When? 

A. Along during the year_after Kerr began to advertise the sale 
of Mrs. Dobbins’ interest under the trust deed to secure the notes. 

(). Give the substance of the conversation. 

A. I could not do it. 

Q. Was it to buy out Dobbins’ interest ? 

A. Yes. 

Q). Independent of Kerr ? 

A. Yes. 

Q. And use it to defeat Kerr’s title ? 

A. No, sir; I don’t remember anything of that kind. What I 
was trying to get at was to get the most I could for Mrs. Dobbins’ 
interest, and make a settlement that was satisfactory to her. 

Q. What arrangement did you have with Price about it ? 

A. I never had any arrangement with Mr. Price. 

Q. What promise did he make you about buying Dobbins’ in- 
terest ’ 7 | 

A. I don’t remember he ever made me any promise. [I 
412 think he heard what I had to say, and said he would bring 
it up before the board and talk it over. 

Q. State what you said to him ? 

A. It was to make him offers of the Dobbins interest at certain 
prices, different prices. 

Q. Did he tell you what he thought he could get from the park 
commissioners for the Dobbins interest ? 

A. I don’t remember whether he did or not. I don’t remember, 
but he never made me a direct offer. 

Q. The question is whether he did not tell you what he, as one of 
the members, would try to get for the Dobbins interest. + 
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A. I don’t think he ever put it in that way. He told me a num- 
ber of times that he would do what he could to get a sale of the 
property, provided we would take a reasonable price for it. 

(). That is, the Debbins interest ? 

A. Yes, sir. 

(). Not the Kerr interest ? 

A. I was not talking about the Kerr interest. I was talking 
about the Dobbins interest. 

Q. State if he told you at any time what he thought he could get 
for the Dobbins interest, which was a quarter interest. 

A. I don’t know that he ever did. He might have asked the 
question whether we would take so much.if the park commissioners 

would give it, but never made any offer. 
4135 Q. T ‘hat is, for the Dobbins interest alone ? 
A. Y Cs. 

Q. Did you ‘understand from him at the time that if he got the 
Dobbins interest it would be used as ngetnes the Kerr interest, if 
possible, and that he wanted to buy it in order to defeat the Kerr 
interest ? 7 

A. I don’t thick anything of that kind ever occurred ; he didn't 
say how it might be used. ‘T never looked at it; I don't ‘remember 
he ever said anything to me that the park commissioners intended 
to use that. | 

(). Where did you have the conversation with Price ? 

A. Mostly in the park commissioners’ oftice. 

Q. Any other park commissioners present ? 

" A. Yes, there was other park commissioners present once or twice 
when I w: as there—three or four times. 

Q. Who? : 

A. I think Mr. Morgans was there once; what occurred at that time 
I don’t remember. I remember of seeing Cornell and: being there 
once When Sherman was there, but I couldn’t tell what occurred at 
any particular time. 

Q. Did you have any conv ersation with Price at his house ? 

A. No, sir. 

Q. Did you have any In your office ? 

A. I don’t think Mr. Price ever came into my office about it. 

Q. Wasn't he a client of yours? 

A. No, sir. 
414 Q. You can’t sila r whether a conference took place, 
or who Was present with Price, about buying out Dobbins’ 
interest ? 

A. I spoke of it when I would meet the park com missioners, those 
I knew, on the street or in their office. I don’t remember any of 
them coming to my office to see me about it. I would not say they 
did not, but if they did there was nothing said that impressed itself 
on my mind so I recollect it at all 

(). Was there any litigation between Kerrand Dobbins as to the 
extent of Dobbins’ interest ? 

A. I don’t know but in the bill filed to enjoin the sale under the 
trust deed, but there were allegations that would raise that question ; 
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but I don’t remember whether there were or not. I don’t know 
whether there were or not. 

Q. Do you remember whether you did not, as the attorney of 
Dobbins or Mrs. Dobbins, claim on those notes of $50,000 there was 
only about $32,000 due? 

A. I think, now you call my attention to it, there were allegations 
in that bill that would lessen the amount claimed due upon those 
notes if the position was sustained which was taken in the bill. 

Q. Wasn’t that litigation pending between Kerr and Dobbins and 
Mrs. Dobbins and you at the time of this compromise between Kerr 
and the South Park Commissioners? 

A. I don’t know whether that was out of the way or not. I don’t 

know whether the case has been finally disposed of or not. 
415 (). You know it has not? 
A. I don’t know. ; 

Q. State this fact:. When Kerr undertook to compromise with the 
South Park Commissioner to gover the whole title to this property 
wasn’t there serious litigation between Dobbins or Mrs. Dobbins 
and Kerr as to the amount due from them to Kerr on the land, and 
whether that did not amount to forty or fifty thousand dollars ? 

A. I don’t know of any serious litigation, except the allegations 
that were set up in the bill; Iam not aware of any other litigation ; 
I am not now aware that that was ever used to prevent a settlement 
with the South Park Commissioners. | 

Q. I ask you whether the difference between them did not amount 
to forty or fifty thousand dollars. 

A. I don’t remember the amount. 


Q. Do you remember the amount you alleged, in the bill for Mrs. 


Dobbins, was due on the uotes ? 
A. The bill will show for itself; I don’t remember. 
Q. Don’t you remember it was $32,000 instead of $80,000? 
“A. I say I don’t remember. 


Cross-examination by Mr. LEAMING: 


Q. Do I understand you as stating that at the time you re- 
416 ceived the $4,000, part of the purchase-money that was paid 
to Mrs. Dobbins, that you received that as a full settlement 
for your services in whatever interest you might have in profits 
arising from that transaction ? 
A. Yes. 
(). Now, do you remember of talking to Mr. Kales about endeav- 
oring to sell Mrs. Dobbins’ title while he was attorney of the park ? 
A. I remember-meeting Mr. Kales at the park commissioners’ office 
once, but I don’t remember now what conversation occurred. I 
might have spoken to Mr. Kales about this thing, but never arrived 
at any conclusion. I might heve given him my idea and he might 
have expressed his, but I don’t remember we ever came to any- 
thing. 
(). They were propositions on your part which you desired to 
make on behalf of Mrs. Dobbins for the sale of her interest ? 
A. I don’t think I ever made a proposition to Mr. Kales. Mr. 
24—124 ! | 
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Kales told me he had refused to have anything to do, or give any 
advice, about negotiations or settlement of business, or anything of 
the kind; that he had as much as he could do to conduct the litiga- 
tion, and absolutely refused to do that—to savy anything about it. 

. Do you remember of offering the Dobbins title to any of the 
commissioners for $3,500 an acre? Was that the price that was 
named at one time? 

A. I think it was. 
417 Q. Now, you stated when you saw the publication in the 
paper in reference to the proposition of settlement with Kerr 
by the commission your impression pow is that at that time you 
formed an opinion that the offer which had ‘been made by Mrs. 
Dobbins would have been more beneficial than the contract ? 

A. Yes; [said at the same time I didn’t remember what it was, 
but that was the impression on my mind. 

Q. Do you remember of ever making a proposition to sell her 
Interest to the commission for as low a sum as the price named in 
the written communication you finaliy made prior to that time ? 

A. IT said my impression is that an offer was reduced to writing 
that was made by Mrs. Dobbins as the lowest amount she would 
take, and “I said I thought probably that was left with the park 
commissioners and that would fix it. The last sam I ever men- 
tioned’to the park commissioners was shortly before the acceptance 
of this offer; that was a short time before; whether I left a written 
proposition there with the park commissioners [ don’t know, but 
my impression: would be that I did. 

“(). You don’t remember the amount ? 

A. No, SID. | ; 

(). Prior to the attempted ‘sale on behalf of Kerr under the trust 

deed given by Rhodes had you attempted to negotiate a sale 
418 to Dobbins’ interest as separate and distinct from the entire 
matter, or negotiate the entire sale? 

A. I don’t think I ever made any propositions to the Park Com- 
missioners that did not include the whole, both Kerr and the Dob- 
bins matter, until after that. 


Mr. FULLER: Can vou recollect about what time that was ? 
A. I think it was in June or July, 1877. 

(). That the first bill was filed ? 

A. That it was advertised for sale. 


Adjourned to Feb’y 9th, 1882. 


Exhibit to Deposition of H. 8. Monroe. 


This agreement made between T. F. Dobbins and Jno. C. Dunlevy, 
both of Chicago, witnesseth, that the said Dunlevyv hath agreed, and 
doth hereby agree, and bind himself to procure for the use of said 
Dobbins & H.S. Monroe from W. P. Kerr, a conveyance by deed of 
rele ase and quit-claim of the undivided one-fourth part of the south 
} of fractional sec, 13, T. 38, R. 14 E, in Cook county, IIL, said eon- 
" veyance to be made as follows: The N. 3 of the S. W. } of said 
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fractional sec. to be so conveyed by said Kerr to Dan’l Rhodes, of 
Cleveland, Ohio, to be held in trust, and mortgaged as we may 
direct, for the sum of $8,000 per acre, one-fourth of which 
419 mortgage securities are to be delivered to said Dobbins & 
Monroe, and the remaining three-fourths to said Dunlevy 
and Kerr, and the undivided one-fourth of the remainder of said 
fractional } sec. to be conveyed to such person as said Dobbins may 
direct, which said undivided fourth of said land said Dobbins agrees 
to pay for as follows: $10,000 cash, which is paid — two (2) notes 
of $10,000 each, payable in thirty & sixty days, respectively, from 
June Ist inst., and execute two notes of $25,000 each, payable in 
two years from June Ist, 1873; all said notes to be made payable to 
the order of said T. 8. Dobbins, and endorsed by him to said Kerr, 
and to bear 8 per cent. interest per annum, payable semi-annually 
at the banking-house of Wrenn, Tyler & Co. in Chicago, and said 
said last two notes, of $25,000 each, are to be secured by a trust deed 
on all of said land so conveyed; except the north 40 acres of said 
quarter sec. above described, and said deeds for said Kerr are to be 
delivered on or before the payment of the second note above men- 
tioned of $10,000, when the two $25,000 notes and trust deed to 
secure the same, are to be executed and delivered to said Kerr. 

And said Dobbins, in consideration of the fact that said sale has 

been made to him, hereby agrees with and binds himself to 
420 said Dunlevy not to sell his said interest to any-one of whom 

sald Dunlevy shall not approve, and neither party shall sell, 
except to or amongst themselves, any part of or Interest In said 
lands, except with the written consent of the other party. 

And it is further agreed that neither party hereto shall sell his 
interest to the park commissioners for a less sum than $5,000 per 
acre, and neither party shall sell to them, or to any one interested 
for or with them, unless the whole tract shall be sold. 

And it is further agreed that as said Dunlevy has had, and now 
has, full charge and control of said land, and the suits and litiga- 
tion pending in reference thereto, that he shall continue to exercise 
such charge and control, and no entries shall be made in said suit, 
and no compromise, without the consent in writing of said Dunlevy 
thereto, or his being personally present and consenting. 

And the parties hereto hereby bind themselves, each respectively 
to the other, in the penal sum of fifty thousand dollars, to be taken 
and agreed as liquidated damages to hold, use, and control their re- 
spective interests in said land for the best interests:of each in pro- 
portion of the amount agreed by them. 

June 1, 1872. 


JNO. C. DUNLEVY. [SEAL. 
T. S. DOBBINS. 
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4?) In the Circuit Court of the ‘United States for the Northern 
District of Illinois. In Chancery. 


Soutu Park Com’rs, Complainants, 
| US. 
JAMES MorGAn et al. Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Wednesday, the 8th day of February, A. D. 1582. 
Present: Mr. Fuller, for complainant; Mr. Leaming, for defend- 
ant Morgan; Mr. Dunlevy, for defendant Kerr. 


J. F. Fosrer, a witness on behalf [of] the complainant, being first 
duly sworn, was examined in chief by Fuller, and deposes and says 
as follows: 

(). Please state your name and occupation. 

A. My name is J. F. Foster; occupation, civil engineer. 

Q. In whose employ are you engaged, and how long have you 
been ? 

A. Iam employed by the South Park Commissioners at the pres- 
ent time, andave been for the past two yeats and achalf. 

(). Where are the offices of the South Park Commissioners ? 
422 A. Their main office is 94 Fifth avenue, and they also have 
offices at the Park Retreat 

Q. Where are you located ? 

A. At the Park Retreat 

Q..-Have you examined with reference to ‘the area of the real 
estate in controversy 1n this case, which is described as the south 
fractional half of section 15, to see what plats or plans of that tract, 
sometimes known as the Phillips tract, there are at your offiee? 

A. Yes, sir; I have examined, and the only plan I can find there 
that shows it at all is the working plan made by Olmstead & Vaux. 

Q. Wording plan for what? 

A. For the improvement of the South Park. 

(. What are those working plans based on ? 

A. I suppose they were based on surveys which were forw arded 
to them previous to their making the plan. | 

Q. At what time. were those plans of Olmstead & Vaux made? 

A. I think in 1870; some time about that time. | 

Q. Have you ascertained from those plans what the area is of the 
tract in question? And, if so, state. . 

Objected to as leading. 

A. Yes, sir; taking their plan, and taking the shore line as shown 
on that plan of Olmstead & Vaux, I have made a calculation of 

acreage, and make it 194 acres. | 


423 | Cross-examination by Mr. DuNLEvy: 
Q. What is your relation to the South Park Commission ? 
A. Iam emploved by them as their engineer. 
Q. How long have you been employed by them in that capacity ? 
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A. I have given my entire time to them.for a little over two 
years. 

Q. You have been engineer for two years ? 

A. Yes, sir. 

Q. W hat are your duties as engineer of the South Park Board ? 

A. To lay out the Improvements made and direct the manner of 
making the improvements; to see that they comply with the plans 
furnished. | | 

Q. Plans furnished by whom ? 

A. The improvements are being made practically from the plars 
furnished by Olmstead & Vaux , there have been slight changes. 

Q. What was the scope of duties and the power ‘of Olmstead & 
Vaux? 

A. They made the entire plans for the improvement of the park— 
that is, the landscape design ; located the elevations and depressions, 
water, walks, buildings, and everything ; made complete plans for 
the finish of the park. 

Q. Did their plans include both the topographical and linear 

survey of the park ? 


424 A. Their plans did not furnish any survey of the condi- 


tion of the ground at the time—in the condition it was be- 
fore any improvement was made. Their plans simply show what 
the ground is to be after it is finished, after the completion of the 
work in accordance with their plans. They do not show anything 
except the general outline of the park, with the improvements they 


| contemplate having made. 


Q. Then I understand the record of your office does not show any 
topographical survey of this ground taken for the park, or any linear 
survey of the ground in this tract? 

A. The only thing I have that shows any outline is the plan fur- 
nished by Olmstead & Vaux. 

Q. You say that includes nothing but improvements ? 

A. hat shows the improvements which are to be made within 
the limits of the park, in accordance with their ideas. 

(, Do you intend to say, or do you not, that their plans and sur- 
veys do not show the amount of land in each particular tract 
embraced in the South Park ? 

A. Their plan does show the area of each particular tract. 

(). You have never seen a plan or survey, then, of Olmstead & 
Vaux, which shows the linear boundaries of the Phillips tract? 

A. No, sIr. 
425 Q. Do you know whether there is on file in the park board 
a linear survey showing the exact number of acres—I speak 
now without reference to the improvements they are to make—the 
exact number of acres in the south half of fractional section 13, 38, 
nae 
. I have never seen any such record. 

”y Can you give the date of .any plan of Olmstead & Vaux, to 
which you refer, that is filed in the South Park office? 

A. I cannot give the exact date, but they were in the park office, 
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these plans, previous to the fire, but-where they came from I do not 
know. 

Q. Were they burned up at the time of the fire? 

A. No, sir; not the ones I have; some of the plans were, but these 
among others were saved. 

Q. ‘Are you sure the plan you have was not burned and repro- 
duced afterw: ards? 

A. No, sir; this is the original working plan made by Olmstead 
& Vaux. | 

Q. Can you give the date of the original working plan? ~ 

I cannot give the date. | 
(). It does not show ? 


A. No, S11 
(). Does not show whether it was before or after the fire ? 
A. No, sir. 
426 (). How do. you know it was not produced after the fire? 


A. The secretary told me it is the same. There is no date 

on the paper. 

(Q). Do you testify to what the secretary tells vou? 

A. Fle tells me it is the original plan. 

Q. When did he tell you so? 

A. About two weeks ago. | | . 

(). When did he tell you so last? 

A. | think then. 

(). What is the name of the see retary who so told you? 

A. Harmon. 

Q. Will you produce that plan ? 

A. [ean produce it. 

Q. Will you this afternoon? po 

A. Twill have to go.to’the park for it; it would be doubtful 
about my getting it here this afternoon. — 

(). When did you examine it last ? 

A. I think about ten days ago or two weeks. 

(). Did you have it in your possess*en then ? 

A. Yes. : 

(). In whose possession is 1t now? 

A. In my office down on the park. 

Q. It has been in your office ever since you examined it, ten days 
ago ! 4 
A. Yes, unless it bas been abstracted from the office. I put it in » 
its proper place. 

Q. Will you produce that to-day or to-morrow ? 

A. I will produce it to-morrow. 

(). When did you make any estimate of the quantity of land em- 

bre a in this tract? 


427 About ten days ago. 


a You never did until about ten davs ago ? 
\. No, sir. 
Q. Who requested you to make it? 
\. Mr. Harmon. 


enna 
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Q. Will-you state by what means you arrived at the quantity in 
this Phillips tract, if there was no linear survey, as you say there 
was not? 

A. Olmstead & Vaux’s working plan of the east park shows the 
outline of the park, as it is contemplated to be improved, which out- 
lines are supposed to be the original outlines of the park, bounded 
on the north by 56th St., south by 67th St., west by Stony Island 
avenue, and east by the lake shore. The distance between 59 and 
63rd streets, which, I believe, are the north and south boundaries of 
this tract, I arrive at by surveys which had been made and recorded 
in the atlas of the town of Hyde Park; then, to ascertain the east 
and west lengths of it, I took Olmstead & Vaux’s working plan, 
which shows the lake shore and also Stony Island avenue, and from 
that plan I figured the distance between the two points, and with 
these distances obtained the area. : 

Q. Do I understand vou their working plan shows the number of 

rods of the north line and the south line? 
428 <A. It shows the number of feet from Stony Island avenue 
and the lake shore at all points from 56th to 67th streets. 

Q. I will ask you whether the plat shows the number of rods and 
feet on 59th from Stony Island avenue to the lake and on 63rd ? 

A. It is a plan drawn to seale. I locate 59th street on this plan, 
and apply the scale, and it gives the distance from Stony Island to 
the lake shore. 

Q. Then I understand you to say their survey does not show, 
unless you figure from the scale, the length of the line on the north 
side and on the south side of the land? 

A. It is only arrived at. 

QQ. You guess at it? 

A. No, sir; you arrive at it from the scale of the plan. 

(. There is no real measurement ? 

A. There are no dimensions given on the plan for any purpose 
whatever; it is drawn to scale, and from that we work all the im- 
provements. 

Q. Did you make any examination to see whether the scale was 
correct ? ? 

A. I have no means of proving it, because I did not know where 
the lake shore was at that time. 

Q. Then you don’t knov anything about it? 

A. Except this plan; that is all I know about it. 
429 Q. Then all vou know about it is the working plan, that is 
represented to you by the secretary, Harmon, to have been 
made prior to the fire? 

A. It is a working plan, as I understand it from Mr. Harmon, 
furnished by Olmstead & Vaux. : 

Q. You don’t know when it was made, except as Mr. Harmon 
tells you ? 

Q. That is all. There is no date on the plan, and I have no in- 
formation, positively, about it. 

Q. You don’t know whettier it was 1868, ’69, ’70,’71, or ’72, from 
your own knowledge? 
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A. From my own knowledge I couldn’t say I know when. 

(. Where were you in 1870’ ? 

A. I was at Rockford in innit that " I was there most of the 
summer, 

Q. What time did vou come to Chicago? 

A. I was there during the winter of 1870 and 1871; went away 
the next summer. 

Q. Were you down on the park land during 1870 and 1871 ? 

A. I presuine I was down there. 

QQ. Do you know you were ? 

A. Iam not positive. 

. You don’t know von ever saw the land after 1871 ? 

A. Yes, I have seen it; [do not say I was there in 1870; I was 
there previous to that. 

(). Were you on the land in 1869, or ’68, or ’67, or ’66 ? 
430 A. Whether: I was on that particular 200 acres I don’t 
know. I made surveys down and through that country dur- 
ing those vears, and [ presume I might have been on that 200 
acres. } 3 

Q. In what years did you make surveys ? 

A. In 1868 and 1869°? 

Q. What land did you sarvev—whose land ? 

A. We surveyed some property north of 57th St., ran some ) lines 
over there. (was working for my father at the time. 

(). Whose land was it ? 

A. I don’t know. ~ . 

Q). Have you any records of the surveys made ? 

A. [ presume ie has in field-book. 

Q. Can you bring them in. to-merrow ? 

A. I will look and see if I ean find them. . 

Q. You don’t know whether you can or not? 

A. I presume I ean bring records of surveys of that quarter if 
you want. 

(Q. What was the nature of the shore on -this half section in 1869 
and ’70 from 59th to 63rd was it low or high ? 

A. I would not want to say. 

(). Do you know or do you not know in 1869 and ‘70 there was a 
timber ridge near the. cast side of. this tract with timber 15 or 20 
feet high ? 

A. I do not know. 

(Q). Do vou know that in 1870 il 1871 there was alarge amount 

of gravel and sand taken from this shore by the South Park 
431 Commissioners and sold to the extent of $3,000 or $4,000 
worth of sand and gravel ? 

A. I do not know there was any taken. 


Redirect-e: xamination: 


Q. You say the plans do not show the area of each particular 


tract ? 
A. They have no record, [ think, showing what the area of each 


particular tract is. 
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Q. But they are drawn to scale from which you can ascertain the 
area of particular tracts ? 3 

A. Yes; if the outline is correct—if the outline of the park is 
correct any particular piece can be ascertained. 

Mr. Dunxevy; I ask that to-morrow you will produce the original 
map referred to by you. | 

On Thursday, Februrary 9th, witness produced before the master 


the map called for, and. agreed to make a reduced copy to be used on 
this hearing. 


In the Circuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


SoutH PARK COMMISSIONERS, Complainant, 
| v8. 
JAMES Moraan et al., Defendants. 


432 Testimony taken before Henry W. Bishop, master in Chan- 
cery of said court, Thursday, the 9th day of February, 
A. D. 1882. | 


Present: Mr. Fuller, for complainant;.Mr. Leaming, for defendant 
Morgan: Mr. Dunlevy, for defendant Kerr; Mr. Rae, for Mrs. 
Phillips. | 


_ W. B. Wirt, a witness on behalf of the complainant, being first 
duly sworn, was examined in chief by Mr. FULLER and deposes and 
says as follows: 
(J. Please state your name and occupation. 
A. Mv name is W. B. Wirt; I am deputy clerk of the. circuit 
court of the United States. 
~(. Have you examined the record in the suit at law entitled Wil- 
liam P. Kerr vs. Marv C. Dobbins? 
A. I have. 
Q. The judgment in that case was rendered on the 11th day of 
June, 1879, was it not ? 
A. Yes, sir. 
Q. What day was the motion made to set it aside? 
A. The next day, June 12th. 
(). Have vou searched the record to see whether there was any 
disposition made of that motion; and, if so, what? | 
A. I have searched the index for each record, and I do not find 
any order entered in the case from June 12th to the present 


433 time. 
W. B. WIRT. 
Subscribed and sworn to before me this 16th March, 1882. 
H. W. BISHOP, 


Master in Chancery of the Circuit Court of the United States 
for the Northern District of Illinois. 
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In the Circuit Court of the United States for-the Northern District 
of Illinois. In Chancery. 


SourH Park Com’rs, Complainant, 
vs. 
JAMES MorGan and Others, Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Thursday, the 9th day of February, A. D. 1882. 


Present: Mr. Fuller, for complainant; Mr. Leaming, for defend- 
ant Morgan; Mr. Dunlevy, for W. P. Kerr; Mr. Rae, for Mrs. 
Phillips. 


THOMAS S. Doppins, a witness on behalf of the complainant, being 
first duly sworn, was examined in chief by Mr. FuLier, and de- 
poses and si avs as follows: 


(). Please state your name. 
4344 A. My name is Thotaas 8. Dobbins. 
(. How long have you resided in the city. ? 

A. Sinee 1870. * . 

(). In this case the controversy arises over land known as the 
P hillips tract; do you remember some property designated in that 
way 

A. Yes, sir. 

QJ. It appears that a quarter of that land was conveyed to Daniel 
P. Rhodes, of Cleveland; do you remember such a conveyance ? 

A. Yes, sir. 

(). For whom and by whom was the purchase of that land made? 

A. It was made by Mrs. Dobbins. 

Q. Do you remember how much money she paid down ? 

A. $30,000. 

4 W hose money was th: at’ ? 

_ Mrs. Dobbins’. 

a Why was the title put in the name of R hodes ? 

Mr. Dunlevy suggested some one out of the State should take 
ri title in order to prosecute the suit. 

(). In the summer of 1879, or before that, do you know if Mr. H. 
S. Monroe made any effort to get the South Park Commissioners to 
purchase this quarter interest ? 

A. Yes, sir. 

(Q). Do you remember at What price Mr. Monroe offered it for Mrs. 
Dobbins ” 

A. Mr. Monroe had a memorandum book out, and suggested 
4835 that he would sell the interest, as it stood then, for $65,000. 
The idea was held out by Judge Dunlevy he would take 
$10,000 cash for what Mrs. Dobbins owed. Monroe went to the com- 
a rs, and I went there once or twice myself. 
The $40,000 was to take up the incumbranee, was it? 

i Yes, sir. | 

(). It was on that basis, $65,000, and Mrs. Dobbins would clear off 
the incumbrance ? » 
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A. Yes, sir; for the one-fourth, as it stood there. Mrs. Dobbins 
always claimed one-fourth of the fraction, which Dunlevy repre- 
sented was 217 acres; she claimed she bought one-fourth of that, and 
if it was all lost but that, she claimed that. 

Q. Do you recollect about when that was? 

A. I have not followed it; it is a year and a half or two years ago. 
It was some time before the announcement of the sale to the park 
commissioners. I had been there two or three times, and Monroe 
had been there. : 

Q. You say some time before the announcement of the sale to the 
park commissioners; you mean the publication in the newspapers of 
an alleged contract ? 

A. Yes, sir; a report they had bought it for $90,000; it was pre- 
vious to that, some time. 

Q. Do you recollect where the down-town office of the park 
436 commissioners was at the time ? 

A. I forget whether it was on Washington St. or the corner 
of Randolph and Dearborn ; I forget which it was. 

(. It was either at the oftice on Washington St. or the office cor- 
ner of Randolph and Dearborn? 

A. Yes, sir; it was previous to their moving it down to the Times 
building. 


Cross-examination by Mr. LEAMING: 


(. Were you present when this vroposition you speak of was pre- 
sented ? 

A. I went in with Monroe to the office when he had this memo- 
randum I would not swear positively I was present when he pre- 
sented it. 

Q. You don’t know whether you were or not? 

A. I was present when he spoke at one time to Mr. Morgan, but 
when he presented the paper I didn’t see him present it. 

(. Were you present when he spoke to Morgan? 

A. Yes, sir; we went together. 

(). Where was that? 

A. At one of these two offices; I don’t remember which. 

(). When was it? 

A. Some time before the sale was made. I was trying to get out 

what [ could, and went there a number of times myself. 
437 Q. Do you remember whether there was any price named 
by Mr. Morgan? 

A. The price we had figured up was about $65,000. 

Q. I am not asking that. 

A. I do not remember of their saying anything. I made the re- 
mark to Mr. Morgan we would sell a good deal cheaper than they 
could buy it for hereafter. 

Q. Did you or did you not name any figures ? 

A. I don’t know that I did. 

Q. That memorandum which vou speak of, was not that made at 
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A. I don’t know where he made it. He brought it up and showed 
it to Mrs. Dobbins. 

Q. Was not that just before she made the deed ? 

A. It was a long time before, six months or a vear before. 

Q. Didn’t you ask $3 500 an acre for Mrs. Dobbins’ interest ? 

A. I might have asked it some time ; [ don’t know as I did. . I was 
not at liberty to ask any price, except what Judge Dunlevy said. 

(. Did you have Judge Dunlevy’s consent for the figures which 
you made? 

A. I don’t remember; he named different dciunen at different 
times. 

Q. And the figures named you asked of the commission ? 

438 A. Not in this sale; this was after the sale was secured 

— Mrs. Dobbins, and I went in her behalf. He had clandes- 

tinely obtained a judgment against her, and held it over her and 

kind of forced her into a sale. I tried to get out what I could for 
her. 

Q. Do you reenenatbee prior to the year 1879 you had any talk 
with Mr. Morgan for any figures less than $3,500 an acre? 

A. I don’t know as I ever had any talk with Morgan about the 
price per acre; we didn’t know how many acres there were. 

Q. Do you remember of any figures you ever named to Mr. 
Morgan ? 

A. I would not be positive whether I made. any figures. I. told 
Commissioner Morgan and others it could be sold for ‘about $65 900. 

Q. Are you sure you told Mr. Morgan that ? 

A. I would not be positive. 

Q. He might have been present when you stated that? 

A. I went in a number of times ; sometimes -two or three were 
there, sometimes only one. [I was anxious to close it up. They 
wouldn't give me any conference at all. 

Q. The "$65,000 offer you speak of, was that subject to this mort- 
gage ? | 

A. No, sir; I intended that to relieve the mortgage; did not ex- 
pect to sell it to them with the mortgage against it. 

Q. You expected to sell it to them clear of everything for that 
firure ? 


A. Yes; if. I sold it at all. 


439 Q. Did you ever send them a written communication to 


that effect ? . 

A. No, I did not; Mr. Monroe drew it up; I don’t know whether 
he did or not; he was Mrs. Dobbins’ attorney. | 

Q. At. the time that proposition was spoken of, this judgment was 
standing against Mrs. Dobbins, was it not ? 

A. The final judgment was $68,000; when she settled the matter 
with Bennett an- her attorney and Gibbons,‘she got a paper with 
reference to the judgment that the judgment should be cancelled. 

Q. I will ask you whether you had any such stipulation, or 
whether you had- any agreement with Dunlevy at the time you pro- 
posed to sell for $65, 000” | 

A. No; had no stipulation ; only verbal. 
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Q. Did you have a verbal agreement ? 

A. Dunlevy told me if I would raise $40, 000, he would release her 
claim. 

Q. For $40,000? 

A. Yes; upon that ground I went with Monroe to the commis- 
sioners ; went personally, and he said he did, to try to save $25,000, 
if we could. 

Q. When Mrs. Dobbins made the sale, what vear was that? 

A. It might have been a year or more ago; I don’t remember ; 
the papers will show ; she had an attorney attending to the matter. 

Q. Wasn’t this proposition which you made, made shortly after 

that ? 
440 A. It was made six months or a year before that; it was a 
long time before. 

4 You are speaking now of the proposition Monrve submitted ? 

Yes; before the sale was made. - 


Cross-examination by Judge DuNLEvy: 


Q. You say a judgment was taken clandestinely against Mrs. 
Dobbins? 

A. That is what we think. 

Q. Wasn’t she served with process in that suit? 

A. She will swear she never was. 

@. Don’t the records show ? 

A. She says not. 

(). Don’t the records show the United States marshal served her ? 

A. I don’t know that; I never saw it. 

Q. Wasn’t that suit pending more than a year? 

A. Never heard a word of it until you got judgment, and I had 
met you every day in your office. 

Q. Answer the question; wasn’t it pending about a year before 
judgment was taken ? 

A. Not to my knowledge; I never heard a word: of it until you 
got judgme nt; that is why I say it was clandestine; I never heard 
a word of it until after the judgment, although I was every day in 
Judge Dunlevy’s office. 


Counsel handed the paper to the witness, a copy of which is hereto 
annexed and marked Exhibit “ I.” 


* 


Q. Is that your signature ? 
A. No, sir. 
441 Q. Did vou sign that paper ? 
A. I don’t think I did. 

Q. You say you did not? 

A. I don’t remember. 

Q. Isn’t it vour handwriting ? 

A. I don’t think it is; I never wrote such a hand as that, to my 
knowledge; I must have been crazy when I done it; I don’t think I 
did; I have no remembrance of it: don’t think I ever wrote it. 

Q. Give a statement of the circumstances under which you bought 
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a quarter interest in this property, how you came to buy it, and who 


told you to do it. 

A. You. 

Q. Who else? : 

A. I don’t know any one told me at first: after I talked with you 
about it awhile, then Mr. Rhodes was up here; he told me I hae 
better make an investient for my wife. 

Q. Mr. Rhodes told you to buy it ? 

A. After you talked to me I spoke to him about it; hesaid it was 


4 . 


the best place she could put her money: he had some of her money 
at the time. : 

Q. Don’t you know IT had never seen Rhodes at that time ? 

A. [say you are the only man that talked to me about buying it. 

Q. Did Chauncy Bowen suggest to you to buy it; one of the park 
commissioners ? 

A. No, sIr. ; 

Q. Did you know me at that time; had I ever seen you but once 

or twice ? : 
442 A. I became acquainted with you afterwards, 
Q. You bought it from my opinion, without knowing me 
at all? | 

A. I did become acquainted with you, and, I believe, you intro- 
duced me to a lawyer. in Cincinnati; he said he thought it was a 
good purchase : 

Q. That was after the purchase, was it not ? : 

A. No, sir; it was before: vou referred me to some one about the 
title; 1 don’t remember any one now that ever said anything about 
buying it but you. oa 

Q. Don’t you know, and did you not learn through Chauney 
Bowen, and, perhaps, other of the south Park Commissioners, that 
George M. Pullrran was buying a quarter interest through Monroe, 
and you came and asked that you have it instead of Pullman ? - 

A. No, sir; I don’t remember anything of the kind. } 

Q. You did not know Monroe at the time ? 

A. No, sir; not at all, 

(). Never had met him ? 

A. I don’t think T had. . 

@. You met him before you bought it, and you relied on Monroe’s 


recommendation—the title was good ? 
A. No, sir; Chauney told me afterwards there no risk in buying 
it; you suggested Monree to me. _ 
Q. Didn't he own a quarter interest ? 
A. He was to have one-fourth to attend to the litigation. 
4455 Q. Wasn’t he to pay one-fourth ? | 
A. No, sir; he was to attend to the litigation and pay one- 
fourth of future payments. 
(. He did pay one-fourth of the interest ? 
A. Tsuppose he did for two or three years. I don’t know; I 
think he did. . 
Q. Have you any writing with Monroe about his and your interest 


e 


in the matter? 
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A. No, sir. 
Q. Was it ever put in writing between you? 
A. No, sir. 
Q. Any thing in writing ! ? 
~ A. No, sir. 
Q. Don’t you remember this paper was prepared for you and 


Monroe to sign, and you said to me, “ Monroe, don’t advance all the 
$30,000;” and therefore I don’t want his name to it? 

A. I don’t remember anything of the kind at all; never saw it 
before to-day. | 

Q. Didn’t you tell different persons that you had a contract with 
me, or with Kerr, under which you were prevented from selling 
your interest without Kerr’s or my consent? 

A. No, sir. 

Q. Didn't you tell Price so? 

No, sir. 

Q. Didn’t you tell Monroe so? 

A. No, sir. ' 

Q. D: dn’t you tell Bisbee so? 

A. No, sir. 

Q. Didn’t you tell Brown so? 

A. Who is Brown? 

Q. Any Brown. 

A. No, sir. . 

Q. Didn’t you tell White so ? 
A. No, sir; never did in my life; they are some of your 
ets. : 
444 Q. What do you mean by your testimony on cross-exami- 
nation, there was some arrangement by which you could not 
sell without my consent? 

A. I did not mean I could not sell, but I could not sell without 
making some arrangement for the payment of the notes. You told’ 
me once when you was hard up for money if you could get $40,000 
you would take it. That is what I meant by it. 

Q. You didn’t owe me $40,000 ? 

A. No, sir; but Mrs. Dobbins did. 

@. She didn’t owe me. 

A. I never saw anybody else in the transaction. 

Q. You never saw Kerr? 

A. A hundred times, but you are the only man that talked about 
the matter. 

Q. Didn’t he talk to you about it? 

A. I believe you got him up once. 

Q. Didn’t he come to collect the money on these notes? 

A. I don’t know that he came up for that purpose. 

Q. You paid him money, didn’t you? 

A. I don’t know as I ever paid him anything. 

Q. Didn’t I write him letters once or twice by your request ? 

A. Yes, sir. 

Q. You got answers from him, didn’t you? 

A. Yes, sir. 
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Q. You and your wife, Mrs. Dobbins, had a pretty serious litiga- | ? 
tion with Kerr about your interest in this matter, didn’t you? | 
445 A. Litigation? I don’t remember. — - 
Q. Wasn’t there a suit brought by Mrs. Dobbins against 
Kerr ? ) 
A. By Mrs. Dobbins? I don’t remember of any such suit. 


y 


Q. You don’t know anything about it? 

A. Well, I can’t recall to mind now that any suit was commenced 
by her. ) 

(). Wasn’t this property advertised for sale under the power of 
trust at least twice or three times for Kerr to collect this money ? 

A. I understood you to say that Mrs. Dobbins brought suit 
againt Kerr, and it was advertised. $e beeps 

Q. That is not bringing suit ? 

A. It was advertised. 

(). Under the powers of the trust deed three times? 

A. Yes. 

Q). Did you not ask that he would refrain from selling; did you 
not come and beg me not to sell it? | 

A. No, sir; we stopped the sale; I don’t know that we asked you 
not to sell; we stopped the sale. 

QQ. Didn’t Mr. Kerr. come up and agree with you ‘that I should 
stop it for you? 

A. No; we stopped it ourselves. 

(). Not the first time; tlie second time? 

A. I don’t know the first time; the second time you negoti- 


ated it. eee 
Q. Yes; was that the third or fourth time it had been adver- ; 
tised ? | 

446 A. I don’t remember; it kad been sold twice. 


Q). Had it not been advertised ? 
A. - has been, at your solicitation. 

Q. Before you filed that petition ? 

A. No, sir; it was not; 1t was advertised twice. 

(). Wasn't that the third time? 

A. I don’t know. 

(). Didn’t you agree to pay all the expenses of the other ad- 
vertising ? 

A. I don’t remember that this was advertised more than twice. 

(). You say I agreed to take forty or fifty thousand dollars in lieu 
of your notes there; when and where was that, and in whose 
presence ? 

A. Well, [ don’t know in whose presence. You talked a good 
deal to me in no one’s presence. 

(. You don’t know when and where it was ? 

A. It was in the United States court building. 

Q. In my own office? 

A. Yes. : 

Q. Wasn't there an opening between that and the inner room, 
which was generally open when you were there ? 
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A. Yes; there was an opening; it was shut most of the time, I 
think ; when there was any business it was shut. 

Q. Didn’t I talk this to you over and over again before Brown 

and White? 
447 A. No; never before them; I am not speaking—it was over 
in the other building; they were not in that building at all. 

Q. That was when I was in the office of J. I. Bennett? | 

A. Yes; I never spoke to Brown & White about it. 

Q. Didn’t you tell them that you had a plan; didn’t you tell 
them, Brown & White, that if Kerr would release you from this ob- 
ligation you could sell-your interest to the park commissioners for 
a large price ? ) | 

A. No, sir; never; nor anybody else. 

(. In my presence ? | 

A. No, sir; you always told me to sell if I could. 

Q. You say you appeared before the park commissioners to try 
to sell this land ? mee 

A. Mrs. Dobbins’, not mine; I talked and agreed with Mr. Monroe 
at different times to sell. | : 3 
(. At the park office ? 

A. By vour request. 

Q. Who was present in the park office ? 

A. One time Mr. Morgan was there; one time Price and different 
ones. 

(Q. You never met the whole board ? 

A. No. 

Q. Did you ever talk with Price about it, or any one else except 
in the park office ? | 

A. I have seen Price sometimes and said, “I wish you fellows 

would make up your mind to buy it.” 
448 (. Where was he when you said that to him ? 
A. In the street. 

Q. You lived near together, didn’t you? 

A. Yes. 

Q. Didn’t you meet sometimes in the alley between your two sta- 
bles? | | 

A. I might have met him in the alley. 

(). He used vour buggy a good deal, didn’t he? 

A. No, sir; he never used it in his life. 

(). Your cutter? 

A. Hisson did; he never did. 

Q. If he had asked for it he could have had it, couldn’t he ? 

A. If he had asked for it he could have had it. ° 

Q. Did you ever have any talk with Price in the alley between 
your two stables about this matter ? 

A. I have said to him several times, “Price, why don’t you make 
up vour mind to buy this?” | 

Q. You never had any authority to sell Mr. Kerr’s interest in this 
land? 

A. Well, yes, as far as you gave it to me verbally; you always 
requested it of me. 
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Q. Yes, if they would offer $5,000. 

A. No; not that amount, of course; 4 had no authority to sell 
that, unless you consented to it. 

Q. Had you any authority to sell you- own unless I consented 
to it? 

A. I thought I had; I don’t know. 
449 (. Do you remember coming to me and telling me you 
could sell your interest, but there was such a feeling on the 

part of the South Park Commissioners against me they would not 
deal with meat all? 
A. I don’t know that I ever did; I don’t remember. 
(). You didn’t tell me so? 
A. I don’t remember. 
(. Did you tell me so or did you not? 
A. No; I did not—not i: that manner. 
(). What did you-tell me? 
\. [heard them say that they could not deal with you; you wanted 
too much for it; that is what they told me repeatedly. 

(. Didn't you say in that same conversation vou could deal with 
me for your share; they declined to buy of me? 

A. I tried to sell; you said if 1 could sell to raise the money to 
sell. 

(). Did you eyer hear of any arrangement between Mrs. Dobbins 
and Mrs. Price about selling your interest there ? 

A. I don’t. think Mrs. Price ever — to Mrs. Dobbins at all. 

Q. Did you ever hear of it? 


A. I did not. 
(). Who paid the $30,000 on the first payments of this purchase ? 


» 


. 


A. Mys. Dobbins. ‘I paid it; she gave me saad ‘money, and [ paid 


it to you. 

Q. How did you pay it? 

A. I gave you the money—checks. 

Q. Where did she get that money ? : ; 
450 A. Got some of it from her father. In 1867 1 gave her 
$100,000. 

Q. W here did she keep it? 3 

A. Her father kept it for five years. We lived in Europe four 
years. He had entire charge of all her matters. 

Q. Did she have her father’s notes 

A. All she had was in bonds, trust deeds, mortgages, and such 
matters, all-in her father’s hands. She had them in a tin box in 
Peoria. She went to Europe from there. | 

Q. How did you happen to give your check on a bank here for 
$30,000 ? 

A. Because Mr. Sporck gave me the money. 

Q. Did he take your receipt. for that $30,000? 

A. He made a memorandum with her r; did not take my result, 
I don’t think. 

Q. He gave you the $30,000 and took no receipt ? 

A. Took no receipt. 

Q. Did he make a charge in the book against her? 
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A. I suppose he did. I don’t know. He had a memorandum in 
this book there; three or four foolscap sheets of memorandum what 
he collected of interest. 


Q. Where are those sheets; has she got them ? 
A. I don’t think she has them. — 
Q. She has a tin box now with these papers in ? 
A. I don’t know whether they are in the box now. 
Q. They were in a tin box; I have seen the tin box, haven't 
I? 
451 A. No, sir; you never did. 


Q. She has two, hasn’t she? 

A. I don’t think that she has. 

Q. Didn’t I look over your papers in that tin box ? 

A. I-don’t think you did. I don’t know why you should. 

Q. Then Sporck gave you $30,000 to pay for this land ? 

A. He didn’t give me this $30.000. I don’t know but I might 
have had thirty or forty thousand dollars. She had the money. 

Q. You say Sporck had her money ? . 

A. Her father had all her money. 

Q. He gave it to you? 

A. He “lidn’t give it to me just at that time; he gave it to me 
when he received | mortgages, and deposited to her credit. 

Q. You didn’t deposit to her credit ? 

A. Yes. 

Q. You paid her? 

A. I paid her $30,000; that money ‘I had—I had drawn. 

Q. Have you any book account of that? 

A. Not any. 

Q. All a verbal arrangement ? 

A. She kept it herself. 
@. Did she make a book account of it? 
A. No. 
Q. There is no entry of it? | 
A. Never was a cent put down. She had money of her own when 

this money was got—the $30,000. 
452 Q. She didn’t make any memorandum of it’ ? 
A. I suppose she never did. 

Q. She had a hundred thousand dollars in money; what did she 
do with the other sixty ? 

A. I used some of it and never paid her back. 

Q. Has Mr. Sporck’s title been settled up? 


Objected to. 


A. Yes. 

Q. Was there any charge against Mrs. Dobbins of the one hun- 
dred thousand dollars her father gave her ? 

A. I gave her that in 1867. 

Q. She left it in her father’s hand ? 

A. Yes; in money, bonds, and mortgages. 

Now, answer me; did her father then charge himself and credit 

her with $100,000 received from her? 
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A. No, sir; he never made a scratch when he took the box. He 
gave her about $16,000 himself. 

Q. When? 

A. Previous to my going to Europe. 

(. Before 1867 ? 

A. Previous to 1867. 

Q. Did he give it to her in money? 

A. About eight hundred in enn; the rest in property. 

Q. Where was that property ? 

A. In Peoria county, the southern part of the State ; a house in 


Peoria county; a farm. 
(). Ain’t you entirely mistaken in your idea that I offered to take 


for Kerr $40,000 ? 
453 A. [ am not. 

Q. Do you remember when I was trying to settle with you 
at your house at night—Mr. Monroe was there, you were there, 
your wife was there—when I offered you $60,000, or agreed, if you 
would enter into an agreement to let me : alone and manage this, 
that Mrs. Dobbins should make $160,000 out of it: 1f not, [ would 
make it up; do you remember that ? : 

A. I don’t remember exactly that. 

Q. What do you remember about that? 

A. Well, you made a proposition of that kind, and you wanted 
Mrs. Dobbins to assign everything over to you. I advised her not 
to. You wanted her to assign all “her right, title, and interest. 

Q. Was that in writing? 

A. No,sir. I never saw any writing to be signed. 

(. Can you fix about the time that was? I went East the next 
morning. I told you I was going East the next morning, and I 
wanted to fix it that night ; do you remember that? 

A. No; I don’t. Pri 

Q. Don’t you remember that after I went East Mrs. Dobbins did 
sign the paper, and it was forwarded to me by Mr. Monroe? : 

“A. I don’t remember, although something of the kind might have 
occurred ; I don’t remember. 

Q. I think I have got the paper. 

454. <A. I don’t remember. 

~ Q. Don’t vou remember in a conversation that night, after 
this had already been prepared. in writing, a settlement between 
Mrs. Dobbins and Kerr, that she should have $160,000 for her in- 
terest in this land, including her indebtedness to Kerr, and I staved 
as late as one o'clock or, “perhaps two, in the morning, and said - 
unless it was done then 1t never should be done ? 

A. I remember there was something you wanted to get up In 
writing and they didn’t consent to it, I think. 

Q. Don’t you know they did consent and sent me the paper the 
next day ? . 

A. I don’t remember. 6 he 

QQ. We tried to agree upon that night ' ? 

Foss I don’t remember ; I know you had a long paper drawn up 
there. | 
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Q. Monroe had it? : | 

A. You had it; you were the general manager. 

Q. Wasn’t it in Monroe’s writing ? 

A. I don’t remember. | 

Q. Wasn’t ita paper Monroe and I had agreed upon with you 
there; he was then your wife’s attorney ? 

A. I don’t remember about that; I do remember you had a paper ; 
for some reason it was not executed. 

Q. Wasn’t Mr. Monroe Mrs. Dobbins’ attorney.? 

A. I understood so; yes, he was the attorney. 


458 Cross-examination by Mr. Rar: 


Q. Mr. Dunlevy has asked with reference to what you said to Cor- 
nelius Price in the alley, stated about some messages that he sent; 
will you state what messages you sent to Price or any other park 
commissioner ? 

A. Well, no particular messages, only that he would give a big 
price if I would succeed in making a sale. I never talked that with 
Mr. Price. 

Q. Did you ever communicate with Mr. Morgan ? 

A. No, I did not; nor any other park commissioner. 

Q. Did you state how much vou would give te them ? 

A. Would make ita big object, ten, twelve, or thirty thousand 
dollars, if that would be any object. 

Q. If they would agree to a certain price for him ? 

A. Yes. i 

Q. Did he ever employ you to carry any message to Judge Drum- 


-mond ? 


A. No, sir. 

Q. Ever send you down to Judge Drummonda’s farm, and did you 
pretend to go there? 

A. Judge Dunlevy used to talk about influence to me. 

QQ. What did he say about it? 

A. To create an influence to sell this land to defeat the suit—the 

park commissioners in the suit—or Phillips. 
456 Q. How often was you requested to go and see Judge 
Drummond about it ? 

A. Once or twice. 

Q. Did you tell him you had seen Judge Drummond ? 

A. I did to pacify him, but I never did; never went near his 
house. | | 

Q. What did vou tell him you said to the judge and what he said 
to vou? 

A. Only to create an influence; he thought it would have a 
benefit. . 

Q. State as near as you can remember. 

A. I don’t remember any words he put in my mouth. 

Q. What object had you in seeing Judge Drummond ? 

A. Only to create a feeling of sympathy for somebody. 

Q. For whom ? 

A. For our side of the case, his side of the question. 
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Q. Were you authorized to make any promises to the judge ? 
A. ‘No, sir. 

Q. W hat did you report you did with the judge ? 

A. IL reported I had been there, but I was not. He was impor- 
tuning me and Mrs. Dobbins for his pay, and’I tried to pacify him, 
and consequently I told him a good many fooling fibs to keep him 
pacified in that way. 

Q. Did he send you to anybody else ? 
457 A Only merely to try and see if I could not do something 
with the park commissioners to effect a sale of his property ; 
he was eager to sell it, and Mrs. Dobbins in the same fix. 

(). Be fair. State what he said. ae ) 

A. If I could enlist any une in the cause, Price or any one else, 
he would give a big bonus. 

Q. Did he ever name any other commissioner except Price ? 

A. I don’t know but that he did. I don’t remember. 

(). Ever - you to go to any one else besides ? . 

A. No; I don’t remember that, whether he did or not. 

(). Did you ever, directly or indirectly, or do you know of your 
wife, directly.or indirectly, offering a bribe to Price or any other 
park commissioner to give a price “for that land ?: 

A. I did not. 

Q. Did you-ever solicit Cornelius Price in any manner, shape, or 
form to act as vour friend in the board ? - 

A. No, sir. . I tried with him and others to sell it. 

Q. Other park commissioners ? 

A. Yes; I spoke to many of them, Mr. Morgan or any one else. 

(). At the time that Judge Dunlevy took What you say was a 


clandestine judgement against . vour wife, did you know that he had. 


received a large amount of money from the park commis- 

458 — sioners for Mrs. Dobbins’ interest ? 
A. If he had, I didn’t know it. 
Cross-examination resumed by Mr. DUNLEvVy: 

Then you admit, Mr. Dobbins, vou told me a great many fibs ? 
In regard to this one matter. 
Tell me any fibs about anything else ? 
| don’t know that I did. 
Didn’t vou tell me you had offered a bribe of $10,000 to Price? 
No, sir; I never offered it. 
Didn't you tell me that ? 
I did not. offer it. 
Didn't vou tell me that ? 
I don’t think IT did. 
Didn’t vou tell me Mrs. Dobbins had offered it to Mrs. Price? 
No, sIr. } 
Your mother lived near where Judge Drummond lived ? 
I don’t know. 
Didn’t you tell me so ? 
No, sir. 
Near W inetka ? 
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A. No, sir. 

Q. Your brother? 

A. No, sir. 

Q. Your sister? 

A. Yes, sir; she lives out ten or twelve miles on the northwestern 
road. | 

Q. Did you ever say anything to me, except after the case had 


been argued before Judge Drummond you would try and 
459 urge him to make a decision ? 
A. No, sir. | 
Q. Never said anything else than that to me? 
A. No, sir. 
Q. You never told me that you would do any oe else than try 
and get Judge Drummond to act on it? 
A. I never told you so. 
Q. You told me you did try that. 
A. You wanted me to go and see him and go out to the place and 
eate an influence, and [ tald you, to pacify you, I had been out. 
¥ never was there, and never saw his house. You were pressing me 
for money, and I told you, to pacify you, I had gone, but I never 
did, and I was ashamed to listen to such talk. | 
(. Did you, after the case was argued, ask the Judge to render his 
decision ? 
A. I never did. 
Q. You know that I did? 
A. You told me you did. 
.Q. Did you know Judge Drummond was to try it until it was 
tried ? 
A. I knew he tried the case in part, but never decided it. 
Q. He had it under advisement a year, didn’t he? 
A. I should think so. 
Q. Was it during that year we were trying to get a decision one 
way or the other? 
A. I don’t know whether it was at that time or not; I don’t re- 
member. 
460 Q. You don’t remember Judge Diesunend’s name was 
mentioned until after the case had been argued and he had 
it under advisement ? 
A. It was after we came into his court ; I think it was before the 
trial. 
@. Wasn’t you up in the court-room the night it was argued ? 
A. No, sir. 
Q. Wasn’t you there during the day ? 
A. I never heard it argued at all. 
Q. Didn’t you know it had been argued and submitted ? 
A. I knew after it was argued ; I heard of it. 
Q. Didn’t you know it was a long time? 
A. I know it was a long time. 
Q. You and I talked about having Judge Drummond decide the 
case ? 
A. Talked about it every day. 
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Q. I told you [ had spoken to Judge Drummond and asked him 
to render his decision in the case ? 

A. I think you did after he had the case tried. 

(. You told me you would use your influence ? 

A. I told you I would like to have it done. 

Q. Didn’t vou say you would go and see him? 

A. I don’t know but I did, after the case was tried and in his 


f 
; 
t 


hands. | 
Q. Didn’t you come and urge me to get a decision in the 
case ? . . me: 
461 A. I don’t remember, but I might. 


2 


Q. Didn’t you apply to Monroe to do something —to see 
Judge Drummond to decide the case ? 

A. | suppose I did. 

Q. You deny this as your signature to this paper ? 

A. I have no recollection of signing the paper. 

Q. Is that your handwriting or not? 

A. I do not. think it is. 

Q. Do you say it is or is not? 

A. I say it is not. 

Mr. Rar: Did he say he had brought any influence to bear on 


the judge? . Seige 
I don’t remember what he said. 
(J. Say what you remember. - 


A. I don’t remember his saving anything at all about it. 


(. You are sure this was be fore the argument of the case? =. sf 
A. Y Cs, sir. 
Mr. Dextevy: How do you fix the time? 
A. I know it was a long time ago. 
(). When was the case tried? 
A. I don’t remember; 1877 or 1878. 
(). It was after that? 
A. Before that. 
Q. It was about 1878 you had the conversation with me ? 
A. Lihink so; I am not certain. 
Q. As near as you can fix it it was about 1878? 
462 A. I know it was before the trial of the ease. 
Q. [am talking about the year. 
A. I don’t remember the vear. 
Q. Have you any data by which you can fix the time? , . 
A. I don’t know as I have. 
Q. What were you doing at the time? & 


A. I was doing nothing, I guess. 

Q. You think it was about "1878 we had this talk ? 

A. It would strike me so, but I don’t remember the year. 

QQ. It was not five years before that, was it? 

A. I don’t think-it was. I don’t think it was as long as that. 

Mr. FuLLER: You were perfectly solvent in 1867, were vou not? 

A. Yes, sir; and in 1870 and 1871. I thought I couldn’t be broke 
up then. 3 
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Q. How were you in 1872? 
A. I was solvent then. 


THOMAS S. DOBBINS. 


Subscribed and sworn to before me. 
H. W. BISHOP, 
Master in Chancery, &c. 


463 In the Circuit Court of the United States for the Northern 
District of Illinois. ° In Chancery. 


Souty Park Com’rs, Complainant, 
v8. 
JAMES MorGaAN et al., Defendants. 


Testimony taken before Henry W. Bishop, master iri chancery of 
said court, Thursday, the 19th day of February, A. D.,1882. 


Present: Mr. Fuller, for complainant; Mr. Leaming, for defend- 
ant Morgan; Mr. Dunlevy, for Wm. P. Kerr; Mr. Rae, for Mrs. 
Phillips. . 


CoRNELIUs Price, a witness on behalf of the complainant, being 
first duly sworn, was examined in chief by Mr. Fuller, and deposes 
and says as follows: 

Q. Please state your name. 

A. My name is Cornelius Price. | 

Q. Were you one of the South Park Commissioners; and, if so, 
during what period of time? | 

‘A. I was South Park Commissioner up to March, 1881. 

Q. From what time? : 

_A. Five years and four months. I took the unexpired term of 
Gage. | 

464 Q. When did vou first hear of any attempted contract or 

: agreement with William P. Kerr in relation to what is known 
as the Phillips tract? 

A. You speak of the attempted contract ? 

Q. Yes, sir. : 

A. Some time in the fore part of November, 1879, Judge Dun- 
levy called at my house; I think he called there four or five nights 
in succession with what you call the attempted contract—it was in 
pencil—and read it over to me, and I made some objection, and he 
came again with some alterations that he said he would make, and 
finally the last time I told him I didn’t think I could agree to any 
such contract, and the proper place to present it would be to the 
board. I didn’t want to do business outside of the board in a mat- 
ter of that kind where there was so much money involved. He 
then requested me to meet him at Mr. Walch’s at a subsequent even- 
ing, I don’t recollect the date ; I told him I would and I did. There 
he presented the same contract to Mr. Walsh and myself for our 
approval, and I believe I raised some objection, or Walsh did. 

Q. Mr. Walsh did ? 

A. Yes, sir; both of us. I then told him I could not sign such 
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a contract, and [ think Mr. Walsh said he could not 
465 agree toit. The next thing I heard of it was when this con- 
tract Was presented to the. board on the 21st of November, 
1879; that is the first I saw or heard of the contract. I presume 
the pencil contract the judge. had was similar to this; I could not 
state from memory whether it was or not. 
(). Similar to the one presented on the 21st of November, 1879? 
A. Yes, sir. At the time he presented it to me [ knew nothing 
about this contract being in existence. He tmade a request of me 
not to mention it to certain members of the board. He thought he 
could get Walsh, Sherman, and myself to agree to it, but he didn’t 
want Thompson and ales, the attorneys, should know anything 
about it. 
(). He didn’t wish Mr. Morgan to be informe d about it ? 
A. He didn’t wish Morgan, | Cornell, and IXales or Thompson ; he 
mentioned their names. 7 
Q. At the time the proposed contract was presented, which you 
remember to be the 21st of November, 1879, do you remember 
whether Mr. Walsh was present ? 
A. Mr. Walsh was present at the meeting that day. 
(). But at the time? 
A. Teould notexactly ‘say. 
(Q). What was done with it’ 
A. The contract was read before the board, and T think I 
466 moved to have it laid over, so rT could look into it, and it was 
laid over. 
(Q). Did you ever agree to that contract ? 
A. I did not. : 7 
(). Was it ever passed upon by the board as a board while you 
were a member of it? , 
A. It was not. | . 
Q. Do you remember a resolution passed at the meeting of No- 
vember 2ist, IS79, ordering the warrants to the amount of $90,000 
to issue? 
A. Yes, sir; T remember that. 
Q. What was that resolution adopted for; that is to sav, for what 
was the 890,000 to be paid ? | 
A. After this contract was laid over, Col. Thompson got up before 
the board and said there was $21,000 needed to take care of the 
Dobbins interest, Lo vel Mrs. Dobbins deed, ana it Was needed rieht 
away; and then, | think, some member of the board then said there 
Was sotue other matters wanted to be attended to the amount of 
$90,000, and Col. Thompson was requested to draw the resolution. 
which he did, and it was presented to the board. 
Q. [le drew the resolution which was adopted ? 
A. Yes, sir. 
What was the $21,000 to be paid for? —. 
A. It was-to secure the Dobbins interest in this land. If we did 
not pass it at that time he was afraid we could not get it, because 
the amount must be ~ — a day or two. 
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Q. Do you remember whether it was stated to whom the amount 
was paid? 
467 A. I don’t think he did, but that the money was needed 
for that purpose. I don't think there was any statement -to 
whom. 
Q. What did you understand the Dobbins interest to be? 
A. I always understood it to be a one-quarter interest. 
Q. Of the tract ? 
A. Of the'tract, I will state, before I go any further, that when 
Judge Dunlevy called at my house I reised that question. 
Q. What question? | 
A. Of the amount of land that was embraced in the Dobbins in- 
terest in that tract. I told him I understood it was a quarter inter- 
est, and the judge said he thought probably they could get their re- 
bate of $30,000. It was his opinion that they could get this, giving a 
certain pace of land, and getting a rebate of $50,000 to make up 
a quarter of the tract. 
Q. What did you understand the expenditure of $90, 000 would 
secure ? 


Objected to by Mr. Dunlevy. The witness should be asked what 
was said by the board, and by whom. 


Mr. THompson: I object to the question. The resolution speaks 
for itself, and I object to the witness giving the construction he 
places upon it. 


A. As nearas I could understand from their talk, of course I knew 
nothing about this matter until it was presented to the board, 
468 there were sore securities in the bank. aa had raised some 
money for Judge Dunlevy in some way ; it was to take up 
those securities, aside from the $21,000 : it was Zs go direct: to Mrs. 
Dobbins. The next day after the passage of the resolution I called 
over to the bank when the bank opened, and asked Mr. Schneider 
if the park board had been borrowing any money there. He said 
he believed some of the members had borrowed some money ; that 
is, they had become responsible, as far as their.word would go, for a 
certain amount of money they had raised for Judge Dunlevy. I 
asked him if: he would allow me to look at the securities. He 
brought them forward and [ looked them over. . That is the first I 
ever had known there had Leen any money raised for Judge Dun- 
levy in this matter of land. 

(. What were those securities ? 

A. There was one $30,225 note of L. Curry, dated May 15th, and 
one of W. Kk. Nixon $30,325, about the same date. I understood 
those notes were secured by the Dobbins notes as collateral. I don’t 
remember who they were payable to. I then said to Mr. Schneider 
it was a singular matter; it looked very singular to me that any 
park commissioner should undertake to raise money to be paid out 
of park funds when we had put $300,000 in his hands, as_ treasurer. 
He said Mr. Thompson, and, I think, Mr. Morgan and Mr. W alsh, came 
there and got this money, and said it would be all right. He then 
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469 askedmeifthe thing had not been acted onintheboard. I told 

him no; he told me he supposed it had been passed by the 
board, authorizing those parties to raise this money. I told himno; 
there was no such resolution ever passed by the board. He seemed 
to be quite excited and wanted to know how he was going to get his 
money. I told him the night before they had passed a resolution to 
pay him. I supposed the money voted was to take up the securities 
in order to pay him. 

Q. Did anything pass between you and him about the $21, 000 at 
that time ? 

A. No, sir. 

(). Did the securities shown to you include any $21,000 notes ? 

A. I am not certain about that. These two notes I saw I looked 
at pretty sharp, because I thought they were pretty large ¢ and heavy 
notes for light men to give. 

Q. You say you understood the $90,000 was voted to secure the 
Dobbins interest ? 

A. That was my understanding. 

Q. From whom did you understand it—what was said ? 

A. From what was said I inferred the $21,000 that was asked for 
was to go directly to Mrs.. Dobbins. 

Q. Said by whom ? , 

A. By Col. Thompson in his remarks before he drew the resolu- 
tion. 

Q. What about the balance of the $90,000 ? 
470 A. Some one said there was something in the bank, some 
note that. had to be attended to; of course I knew nothing | 
about it. I asked to be excused from voting, and did not vote on 
the matter; didn’t know enough about the matter to vote on it. 

Q. Did you countersign the’ warrant? 

A. I did. 

(. Were you auditor at the time? 

A. I was auditor; I think I amended Mr. Thompson’s resolution, 
and had the auditor directed to sign the warrant. 

Q. Was the $90,000 drawn, out in one sum or two? 

A. In two. 

Q. What were the dates of the warrants ? 

A. $82,800, November 29, 1879, and $7,200, February 26, 1880. 

Q. Did anvthing pass at the time the warrant of February 26, 
1880, in reference to what it was drawn for between you and the 
commissioners ? 

A. Between myself and Col. Thompson. He brought the warrant 
to me, and I objected to signing it. Mr. Harman and myself 
were sitting at a table similar to this; Col. Thompson came in, 
bringing the warrant; I objected to signing it; he said it was a 
part of the $90,000; I was directed to sign. I told him that the 
matter looked to me as if it was not ex xactly right; it was paving 
a big price for a bankrupt’s deed of property, for a man 

that did’nt own it himself, and his wife owned it, and 
471 Col. Thompson said it was necessary to have it to make a 
_ perfect title; I then asked him this question, if he had gota 
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quit-claim deed from Mrs. Phillips of her dower in this tract; he 
remarked to me that deed would make a perfect title ; I understood 
from Mr. Thompson she had a dower there in this tract; I didn’t 
know but what, it was necessary, and asked him that question ; he 
said to me this would give the park a perfect title to this property ; 
then I didn’t sign it; I said to him, I think, I objected that the 
president was the man to draw it; I think he went to Mr. Medan 
and Mr. Walsh and came back with it, and I signed it. 

Q. Why did you object to paying $7, 200 for a bankrupt’s title ; 
what do you mean by that? 

A. I understood when Dobbins went into bankruptcy this was 
sold as part of his estate, and bought in by some person who held 
the bankrupt’s deed to it; and this was to obtain that deed, the 
$7,200. 

Q. Who informed vou the $7,200 was to obtain the deed ? 

A. Col. Thompson. 

Q. At this interview ? 

A. Yes; I knew nothing about it until it was presented to me 
there. 

@. When you said Col. Thompson said it made a perfect title, a 
pertect title to what ? 

A. The Dobbins’ interest in the property. 
472 Q. When the resolution of November 21, 1879, was passed 
there was no intention manifested, was there, to ratify an 
alleged contract with W. P. Kerr? 

A. I don’t think it was, because the motion to lay over the con- 
tract to some future meeting was passed by the board before this 
resolution came up. 


Cross-examination by Mr. LEAMING: 


Q. At the time you examined these securities at the bank, or the 
two securities you have named, amounting to some $60,000, were 
you not shown a note of J. I. Bennett to make it up to the amount 
of the warrant you signed ? 

A. If I am not mistaken, I think there was a note of Bennett in 
among the papers. 

rs You did sign the warrant for $82,800 ? 

. Yes. 

= That was after you had been to the bank ? 

A. After I went to the bank. 

Q. Are you sure of this contract, or proposed contract, being pre- 
sented to that meeting for the first time ? 

A. Yes; I know it was the first time; I was in the board. 

@. Who read it? 3 
A. Col. Thompson read it. 
Q). At that meeting did you ask for a copy of it to examine it? 
A. I did not. 
Q. Didn’t you ask that it might be laid over, that you might ex- 
amine it? 
3 A. Yes; but didn’t ask for any copy. 
Q. Were you presented with a copy of it? 
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A. No, sir; Isent the boy John two or three times after it, and 
Col. T hompson sent word back he would rather I would come up 
there; that he did not want to send the contract around; so I went 
up and he told me if a copy would answer as well he had the origi- 
nal draft, and would let me have that, but: did not want to let the 
contract go out, and presented it to me in his office. 

Q. Within a day or two of that time? 

A. About three or four days of it. 

Q. Have you compared the draft that Col. Thompson gave you 
with the ¢ copy that was afterwards furnished by the commission ? 

A. Yes; I examined them both, I think. 

Q. Did they agree ? ai 

A. Yes; I think they agreed. I done it to see how the two agreed. 

Q. What commissioner at that meeting, when the contract was 
presented and read, object.’ to the contract; what commissioner 
objected to it at that. time ? 

A. I objected to it for one. 

Q. Did you hear any other commissioner object to it ? 

A. I heard no other objection. 

(. Who were present? 

A. I think the full board, if [am not mistaken. 
474 Q). Did) you ever have any conversation with John R. 
Walsh, one of the South Park Commissioners, at that meeting, 
with reference to*that contract ? 

A. I don’'t*know but what I did have one or two conversations 
with him. 

Q. What was the object? 

A. To talk the matter over and see if we agreed on the contract. 

Q. Did you agree as to the course to be taken.at. your first con- . 
versation after that mee ting? 

A. No; we didn’t come to any agreement at all. 

(). Did he e xpress himself as opposed to the contract, or in favor 
of it, at the first conversation you had with htm after this meeting ” 

A. No; [don’t think that matter came up in our conversation ; 
we were discussing the point whether it was proper and right. to 
enter into such a contract; I don’t think we came to any conelusion. 

Q. Did he discuss it that it was a good one, or that it was not? 

A. He said sometimes that he thought probably it would be a 
good contract, and then again he didn’t. He said he hadn’t fully 
made up his mind.: [ think I had two conversations with Mr. 
Walsh on the subject :'J had another conversation after that with 
him. : | 

Q.-When was the first time he told you he had made up 
475 his mind to oppose that contract ? 

A. It was some time before the date it was presented to the 
board, in the winter of 1880. He told me one day on the street he 
had made up his mind that he would vote against the contract. 

(). Now vou say at the time of signing this $7,200 warrant Col. 
Thompson brought-the warrant to vou ? 

A. Yes. 
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Q. Wasn't the warrant in the warrant book at the time you speak 
of? . 

A. I sat at the table; Col. Picnipenn brought it to me and Har- 
mon, who was at the table. 

Q. Did Col. Thompson bring the warrant back to you? 

A. It was not in the book; it was cut out; he breught the war- 
rant separate from the book. 

Q. Are you sure of that? 

A. I am positive. 

Q. And Col. Thompson had it in his possession ? 

A. I don’t think Harmon hardly ever presented a warrant with- 
out it was torn from the. book. 

Q. Do you mean to say Col. Thompson had the warrant jn his 
possession prior to your signing it? 

A. He brought it to me, mand I countersigned it at the table after 

he went down to see Walsh and Morgan. At last he came 
476 back and said he had seen them, and I learned afterwards 
Walsh said he came down and he sent word up. 

Q. Do you remember of saying at that time you did not know 
about signing—whether you ought to sign that warrant for $7,200, 
and that you would like to know whether Mr. Walsh approved of it 
before you signed it? 

A. I'said [ would not sign it, and Col. Thompson said it was a 
part of the $90,000 that was to be paid out—that we voted to pay 
out. ; 

Q. Did you request before you signed that you should know from 
Mr. Walsh whether he approved of it? 

A. Mr. Walsh and Mr. Morgan. 

-Q. Did you say anything to Col. Thompson about Mr. Morgan? 

A. Yes; I think I stated to him that Morgan was the proper per- 
son to present that certificate to me—that warrant. 

Q. How long was Col. Thompson gone from your presence, after 
he went cut to see, as you say, Mr. Walsh and Mr. Morgan, before 
he returned and told you he had seen either of those gentlemen ? 

A. About half an hour. 

Q. Did you wait there for him to return ? 

A. I think I waited, if Iam not mistaken. 

(J. Now are you positive that Mr. Morgan’s name was s mentioned 

as one of the parties necessary to consult? 
477 A. I think I am positive of that fact. What makes me 
more positive is because Morgan was to draw the money. 
Morgan, under the resolution, as president of the board, was directed 
to draw so much money—S$9U,00U. 

@. Wasn’t that warrant left with the secretary after you signed it? 

A. No, sir; Thompson took the warrant. ‘The secretary was pres- 
ent when I had this talk with him, when I objected to signing it; 
he was present when I asked the question as regards the title, and 
he understood it the same as I[ all along. 

Q. Did you understand at that meeting, When the contract was 
presented and read, it was the intention of the members, or was 
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there any intention expressed by the members, to ratify that con- 
tract at that meeting ? 

A. I won’t say unanimous; but I think the contract would have 
been passed at that meeting if [ had not made objection. 

Q. Did you hear anything at that meeting expressed, any objec- 
tion to it other than yourself ? 

A. I did not. : 

Q. Did you understand at that meeting, at which that resolution 
was passed, that the resolution was the outgrowth and became neces- 
sary from the fact that the board had concluded to lay over further 
consideration of the contract itself? 

A. You mean the resolution for the $90, 000 ? 
478 (Q). Yes. 

A. I think it was stated to the board it was necessary to 
have the money either that day or the next day. | 

(. There was no statement about the $90,000 until after the con- 
clusion to lay over the consideration of the contract, was there ? 

A. I moved to lay.it over, and it was laid over; then you made 
this statement I have spoken of. 

Q. Until that was done there was no mention of any resolution to 
pay money ? 

A. No,sir; only what the contract called for. 

Cross-examination by Mr. DuNLEvy: 

[Q.] T will, ask you only one question; you say you met me at 
Mr. Walsh’s house one evening. Was that at Mr. Walsh’s request 
or mine? 

A. Your request. 

(2. Where did I see you? 

A. Atmy house. | 

Q). State whether it was Walsh’s or my request. 

A. Your request. 

(). You did come in accordance with it? 

A. Yes, sir. | 

(). How long was that before this contract was laid before the 
board by Mr. T hompson ? How many days, two or three? 

A. It may have been two or three or a week. 

Q. What was the object of vour meeting at Mr. Walsh’s 
479 house? What did I tell you was the object of the meeting? 

A. After being at my house I think I told you there was 
no use of you and I meeting anymore, because we could not agree 
upon a contract, and’ you then made a request of me to meet at 
Walsh’s on acertain night. I told you I would, and I met you 
there. : 

Q. Refresh you memory. Had I said anything to you about the 
contract—about its being reduced to ter ms—until I met you at Mr. 
Walsh’s house that night ° ? 

A. I don’t think you told me either at my house or Walsh’s that 
it had been reduced to terms. You had a_ pencil contract at both 
places, and was trying to work up, as I understood, a contract we 


would sign. 


ieee tein 
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Q. Did I show you anything of that kind at your own house? 

A. You showed me a pencil contract at mv house. 

Q. It was the night before we met at Walsh’s? 

A. I think it was two or three nights after we met at Walsh’s. I 
think the last night we met was on Friday night. I went to a Dem- 
ocratic convention that met on Saturday night, and I think it was 
on Monday. 

Q. When I asked you—if I did ask you--to meet at Mr. Walsh’s, 

didn’t I show you either a written or pencil memorandum of 
480 =a contract, and tell vou that it had been agreed to by Sher- 

man, and by Morgan, and by Walsh, and I wanted you to 
meet me at Walsh’s house to go over it and see whether you would 
agree to it also? 

A. No, sir; at my house you requested me ‘not to say anything to 
Morgan or Cornell or the attorneys, as you didn’t want Cornell, 
Thompson, Morgan, and Kales to know anything about this matter. 

Q. Let me refresh your memory. | 

A. My memory is as fresh as the day I met you. 

Q. I will ask you whether [ didn’t say I didn’t want you i to men- 
tion it to Cornell or Kales. 

A. And Thompson or Morgan. You used pretty strong epithets; 
it is not necessary to quote vour exact language. 

Q. Can you give about the day we met together? You say I was 
at your house three or four times. | 

A. You was there three or four times. 

Q. Will vou state after you met Walsh and myself at Walsh’s 
house that night I did not have a full copy of what I explained had 
been agreed to by some members of the board and go over it sen- 
tence by sentence and word by word. 

“A. You read the contract—I think it was in pencil—to Mr. 
Walsh and myself. 


The counsel handed the witness a copy ot the contract attached to 
Morgan’s answer. 


481 A. This-contract was made and signed May 14th, and this 
was alongin November. I don’t think that was the contract. 
I think you had a pencil contract. 

Q. Didn’t you then state that the paper I showed you seemed to 
be signed in May and this is about the 1st of November? 

A. I will refresh your memory. You presented that to the board; 
after Russell came in I asked you to allow me to look at the con- 
tract. 

Q. Iam talking about what occurred at the house. 

A. I asked you to let me look at the contract,and you showed it to 
me; I remarked it was made in May—not at Walsh’s, but at the 
park board. I don’t think that was the contract. I don’t think it 
was any such kind of paper. 

Q. Don’t you recognize that handwriting ? 

A. No, sir. 

Q. Did I that night, in your and Walsh’s presence, go over the 
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contract which you say was in pencil—go over the contract sentence 
by sentence? 

A. You read it over to us, [ think. 

Q. Didn’t I explain each paragraph and sentence ? 

A. It was a matter of discussion between you and I. 


» 


Q. We met there to understand the contract. Didn’t we stay 


there until twelve or one o'clock ? 
482 A. No, sir; not as late as that. I think it was about ten 
or eleven o'clock. 

Q. Wasn’t the whole object of that meeting to inform vou of the 
terms of the contract that had been substantially agreed to ? 

A. IT understand that meeting was to inform Mr. Walsh and my- 
self, because. we both agreed the contract didn’t suit us at that 
meeting. 

(Q). You didn’t say so in tay presence. 

A. I recollect it well. 

(). Was it not subst antially tae same as the contract set forth in 
Morgan's answer . 

A. I could not say. This is the only contract I ever saw and 
read, that Col. Thompson gave me. 

Q. Is that a copy of the contract in Morgan’s answer ? 

A. I could not tell vou ; it is the original draft, as I understand 
it, of the contract presented to the board. ; 

Q. Don’t you remember I told you that night the contract Was 1n 
my wife's hi andwriting ? 

A. | don’t know that any contract had. been named or any mem- 
bers had talked about a contract, until you came to see me, and 
then you made a particular request of me not to mention it. 

(). Was not that meeting between me and the park  soard on 


written notice if the park — did not carry out the. contract Kerr 
would consider himself discharged ? | 
455 A. I think there was a notice to that effect. 


Q). That was in April-or May, ISSO? 

A. It was in Mav, after Russel was park commissioner. 

(Q). I then met the park board, under written notice; — I would 
meet them at the next regular meeting, and unless they saw proper 
to carry out and sanction the contract, Kerr would be discharged 
from it. 


A. | don’t know whether it was that: there was a threat aceom-— 


panying it; either he would drop it or conipel us to fulfill the 
agreement. , 

"Q. There was a written notice be fore the board ? 

A. Yes, sir. - 

Q. Didn't T put it in writing before the board? 

There was a notice you would meet us ata certain time; I 

think we held a special meeting. eo 

Q. Didn't the notice say what Kerr would require at that meeting? 

A. I think the notice was, if he required anything, he required us 
to fulfill our agreement. 

Q. Do you remember whether there was a condition attached—if 
you did not, he would consider himself discharged ? 


i 
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A. I don’t know about that; the whole tone of the notice was, 
if we didn’t do that there would be something else done on 
484 your part. 


Cross-examination by Mr. Rare 


Q. At the time Judge Dunlevy called on you to discuss this con- 
tract. and requested you not to mention it to some of the Park Com- 
missioners, did he express to you any desire to get your name 
upon it? 

A. He expressed a desire that he wanted Mr. Sherman, Walsh, 
and myself to agree to a contract, or some contract, that he pre- 
sented, and he thought if we would agree to that it would go 
through the board without the knowledge of these other — 
didn’t want them to know anything about it. 

(). Did he, at that time or any time after you refused to. go into 
the contract, make any suggestion that he would rather give § 10,000, 
or any other sum, than not to have your name on the contract ? 

A. No, sir, 

Q. Were you ever approached by any one to induce you to sign 
the contract ? : | 

A. Nobody but Col. Thompson. We had a meeting; I think he 
had me to remain after the board adjourned, and wehad a long talk 
over the contract matter in the secretary’s room; that is the only 
time anybody ever approached me. 

Did the Col. urge you to accede to its terms? 
A. He wanted to enlighten me on thé contract, and show me the 
benefits the park board ‘would derive from it. 
(). Pressed vou to sign it? 
AS5 A. He said he would like to have me sign it; he would 
rather have me vote for it than any member of the board. 

Q. You have never heard of any offer being made, directly or in- 

directly, to you or any member of your family, to sign this? 
A. There has never been any offer made to me oF my family. 

(). Never heard of any such thing, did you ? 

A. No, sir. 

Q. Did you ever hear of an offer made by Dobbins and Henry 
S. Monroe, or Judge E.S. Williams, or any of them, to sell the Dob- 
bins interest for $65,000 ? 

A. I think Dobbins and Monroe came before the board at one 
time and offered to sell it tothe board. I think the proposition was, 
they would rebate $10,000, and would leave $30,000 of the money 
back until the question of title was settled, or something of that 
kind. 

Q. Do vouremember whether isi amount, the $65,000 they asked 
for Mrs. Dobbins’ interest, — they would clear up the title? 

A. Yes,sir; they said they would if the ground did not hold out— 
one-fourth of the interest—they would leave a certain amount back 
until they ascertained the fact, think. 

Q. Iam now speaking about the amount for the land; do you 
remember their offering to give you a good title, as far as they were 


able to, for $65,000 ? 
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A. I couldn’t tell you whether it was exactly 865, 000. 
Q. Was it about that sum ? 
A. I think it was. 
486 Q. Didn’t you point out to Judge Dunlevy the impropricty 
of the board delegating tis authority to him to carry on this 
litigation on the Phillips tract? 

A. I talked to him about the impropriety of going round to mem- 
bers and getting them to agree to a contract which should be 
brought before the board. |] ‘told him the proper place for a con- 
tract was before the board; I did not believe in doing business out- 
side with individual members; the board was the proper place to 
present the question. | 

Q. You didn’t point out any defects in the contract itse If? 

A. I objected to it in a gr at many ways. 

Q. Do you .now remember what your objections were 9 

A. One of my objections was, I was a member of the park board, 
and my carrying this contract through it amounted to the abdica- 
tion, so far as I was concerned, and [was not ready to abdicate in 
favor of Thompson and Dunlevy; I thought we were capable of 
doing our own business. I also objected to entering into a contract 
to or making a contract with Judge Dunlevy for the whole tract to 
Mr. Kerr, as I stated, I think to the judge and Col. Thompson. . The 
court had decreed 80 acres to Mrs. Phillips, and if Mrs and Mrs. 
Phillips had any title to the 80 we had a contract with Phillips for 
$800 an acre, and we should not pay $ $3,000 an acre where we had 
a contract for $SO00. ; 


Cross-examination by Mr. LEAMING: 


Q. Do you mean that Col. Thompson used, or: elliot or held 


out to you any idea of using any influence with you ? 
487 A. Nothing more than moral suasion. 
Q. Was the conversation with you by Col. Thompson any 
more than simply an explanation of the contract, giving you his 
views of it? 


A. Yes; and urging me to sign the contract, feeling it was a good 


one. 
Q. Good for whom ? 


A. Good for the park commissioners, of course; I did not say it 


was good for anybody else; [ did not mean to intimate he had used 
any undue influence at‘all. 

(). Did you ever see the contract that you speak of, between Phil- 
lips and the commission ? 

A. I did not; I was thinking whether or not the contract was not 
presented at the investigation by the Legislature, but i don’t think 
it was; I think I have seen a copyof the contract, if Iam not ‘mis- 
taken, what purported to be a copy. | 

Mr. Rare: Wasn’t you there when Judge Dunlevy read once what 
purported to be a copy of the cantract ? 

Q. I think Judge Dunlevy presented a paper. 

Q. An imaginary copy ? 


nM PONE, 
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A. Yes, sir; what purported | to be acopy; but Judge Beckwith 
denounced it ‘as bogus. 

Q. Judge Dunlevy admitted it was not a real copy ? 

A. Yes; he admitted that the signature, it was Ayer & Kales, was 
not their writing. 

Mr. Leamina: Did you ever make inquiries of the secretary of 
the commission whether there was in the possession of the commis- 
sion a copy; have you ever inquired whether the commission had 

a copy. of the contract ? 
488 A. I don't think I ever inquired: I think if I saw a copy, 
Ayer & Kales might have shown it to me. 


Mr. DunteEvy: There was money paid to Phillips by the park 
commission on account of a supposed agreement between them ? 

A. I believe there was some money paid out. 

Q. Forty or fifty of sixty thousand dollars? 

A. I don’t think there was as much as that. There'was a good 
deal of money paid out before I came into rey board. 

Q. And some paid out.after you came in? 

A. Very little; we refused to pay after I came in. 

Q. Paid some : ‘ter you came in? 

A. I think there was some paid after I came into the board. 

Q. For what purpose was that paid on the contract with Phillips— 
to purchase his interest in this land ? 

A. Yes; I suppose so. 

Q. You ‘voted for the payment of some of the money? 

A. I don’t know whether it ever came up before the board or 
not; whether it was paid by resolution of the board or under the 
advice of the attorneys I cannot tell. 

Q. You say you never saw the contract with Phillips on behalf of 
the park board for the purchase of this land; you don’t know the 
commission ever had any contract, and vet you voted money to be 
paid to Phillips on account of the supposed contract ; is that so? 

A. Mr. Kales, I guess, had a copy of the contract; I think he 
read it to me in his office, Kales & Ayer, shortly after I came into 

the room. 
489 Q. Then you voted money at the park treasury to Phillips 
on account of a copy of a contract shown vou by. Mr. Kales ? 

A. If there was any money voted to Phillips on the contract it 
was voted in that way, I presume. 

Q. Don’t vou know it was over $40,000 ? 

A. No, sir; I don’t think that there was that much voted for 
Phillips. I know he came for a thousand dollars and we refused 
to give it to him. 

(). He got $3,000 a short time before that ° 

A. I don’t know how much he got. 

Q. You don’t know asa member of the park board whether the 
park board had any contract with Phillips for the purchase of the 
land at $800 an acre? 

A. Nothing more than what the attorneys and Judge Beckwith 
and you stated at the meeting. You read a contract, and Judge 
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Beckwith said there was such a contract and he had drawn it, but 
he said the one that you had was bogus. 

(). Give the terms of the contract which you say Kales had. 

A. I can’t give it; it is a good while ago. 

(). It was a short one and was in Kales’ hand, wasn’t it? 

A. It was a short one in your hands. 

(Q). Was that a substantial copy of the contract between the South 
Park Commissioners and Phillips ? 

A. I will state what I understood the contract to be. It was a 
contract whereby Phillips agreed to deed to the park commissioners 

all that tract ©“ land for $800 an acre, all we laid claim to. 
490) = =The park commissioners was to defend and furnish the 

money to defend, to be taken out of the contract price; that 
is the way I understood the contract to be; that is as near as I can 
get at it. 

(). Under that contract vou say the park commissioners were to 
furnish the litigation on Phillips’ behalf against Kerr out from the 
purchase-money of S500 an acre of the money they should expend 
in litigating the title? 

A. That is the way [ understood it. 

Mr. Rar: Wasn't it rather to clear the title ? 

A. To clear the title, that is all. 


Mr. Duxtevy: You speak of a supposed copy of the contract pre- 
sented to the legislative investigating committee. Wasn’t that pre- 
cisely what you stated was in Kales’ hands ? 

A. This was a long time ago; I don’t know. 


Q. Wasn't it precisely the same in substance as you have just» 


stated ” 

A. Judge Beckwith, under oath, stated what the contract was; he 

said there. was two contracts. | 

(), State whether that contract presented to the investigating com- 
mittee was not exactly what you have stated the vontract in Mr. 
are hands was? 

A. I don’t know as I could tell vou a word in the ecemtract. 

(). Do you say there was anything subs: antially different in the 
copy presented to the legislative committee than that in Kales’ 
hands ? 

A. I couldn't tell you. 

Q. You have stated, as near as you can, the substance of 
491 the contract you saw in Mr. Kalcs’ hands? 

A. I had no interest in the contraét to know what it was 
only as a park commissioner. 

(). You have stated the substance of the contract between Phillips 
and the park commissioners that vou saw in Kales’ hands ? 

A. I told you the substanee as I understood it, not as [I saw it in 
Kales’ hands; it had been talked over, the substance told me about 
fifty times after I came into the board. 

Q. By Kales? 
A. By the park | commissioners and by Bowen, a party, and by 
Sidway. 


THE SOUTH PARK COMMISSIONERS. , 993 


Q. You saw a copy in  Kales’ hands? 

A. Yes. 

Q. You have stated the substance so far as you know? 

A. I stated the substance as I understand ‘the contract to be, the 
way | understood the matter; don’t mix me up with any contract 
Kales had. 


Redirect examination: 


Q. At the meeting with Mr. Walsh and Dunlevy at Mr. Walsh’s 
house, at which you were present, did Mr. Walsh assent to the docu- 
ment which Dunlevy had? 

A. No, sir, he did not; objected to it. 

Q. | mean during the conversation between you and Mr. Walsh 
and Dunlevy when “he was present ? 

A. I understand that. 

Q. You so understand my question, do you? 

A. Yes. 
492 Q. Was this alleged contract after it was put over on the 21st 
of November brought u» again before the board ; and, if so, 
when? 

A. The contract was never brought up before the board after the 

2ist; some time, I think it was,in Mareh or February, the last meet- 
ing Mr. Morgan met with the park board, Col. Thompson brought 
in the deeds and submitted them to the board. He brought in the 
deeds and stated he had submitted them to Mr. Kales and Mr. Kales 
had examined them and said they were regular in form, and right. 
I wanted the matter laid over a week ; there was some talk about it, 
and finally Sherman came to my rescue and made a motion to have 
five copies printed so each member could read it; he said he had 
read the contract, and I appeared to be the only one who had not 
examined it. It was so ordered that copies should be printed and 
delivered, and they were. Mr. Morgan never met with the board 
again. The contract did not go through. 

(Q). That was the last meeting Morgan attended as a commis- 
sioner ? 

A. Yes, that was the last meeting. 

Q. You say you had two conversations with Walsh about that 
contract after this meeting at his house ? 

A. No; I will not say after the meeting at the house; after the 
meeting of the board. 

Q. About when ? 

A. I think I called on Mr. Walsh four or five days after; I 
493 was considerably exercised over the matter. 
@. Four or five days after the 21st? 

A. I think so. 

That would be the first conversation you had with him, would 


A. Yes. 
Q. And then one after that ? 
A. After that I was passing up the street and Walsh called me, 
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and I went to the side of the street he was, and we walked up the 
street and talked the thing over. 

(). That was the second time? 

A. Second and last time. 

(). What passed the first time? 

A. We merely talked the matter over, | laid the matter, before 
Walsh in the way in which it was objectionable, or the objection- 
able points, and I think he said he would think the matter, &e. 

(). How long after that was it you saw him the second time ? 

A. It might have been two weeks. : 

(). Then what did he ask ? . 

A. I recollect 1t distinctly, because I said to him, you.and I have 
lived in this town a good while and are pretty well known, and I 
don’t think we can afford to sign that contract. 

(). That was the second ‘time ? 

A. Yes. 

(. What did he answer to that ? 

A. He said he did not propose to vote for the contract. 


Adjourned to 12 0’clock a. m., Feb’y. 10th. 
: : CORNELIUS PRICE. 


Subscribed & sworn to before me. 


‘TH. W. BISHOP, 
Master in Ch’y Cir. Ct U.S, Nor. Dist. of Illinois. 


494 9 [ie the Circuit Court of the United States for the Northern 
District of [linois. In Chancery. | 


SoutH Park*Cow’rs, Complainant, 
US. 


JAMES MonrGAN et al., De i ane 


Testimony taken before Henry W. Bishop, master in chancery of 
svid court, Friday, the. 10th day of February, A. D. 1881. 


Present: Mr. Fuller, for complainant; Mr. Dunlevy, for defendant 
Kerr. 


Hf. W. Harmon,a witness on behalfof the complainant, being first 
duly sworn, was further examined in chief by Mr.——, and deposes 
and says as follows: 

Mr. Futter: I was requested by counsel for Mr. Morgan to notify 
you to bringin ee ior the receipts given for the warrant for $82,800 
and the warrant for $7,200; have you done so‘ 

A. Yes. I have eta copies here. 

Q.] Please hand them to the master to be annexed to your depo- 
sition and marked “ Exhibit A.” [notice that the receipt of Novem- 
ber 29, 1879, for the $82,800 warrant contains within it, after the 
words “for aceount of land,” the words “account of securities on 
land. H. H. N.” In whose handwriting is the latter? 

A. That is Mr. Nash’s handwriting, of the Bank of Illinois. 
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@. Under what circumstances were those words written in ? 
A. At the request of Mr. Morgan. 
Q. At the office of the South Park Commissioners ? 
A. Yes. 
495 @. Mr. Nash is the cashier of the bank ? 
A. Yes. 

@. As to the $7,200 warrant, under whose direction was that re- 
ceipt made out ? 

A. Mr. Morgan’s direction, at the park office. 

Q. Who was there at the time the receipt was made out; was he? 

A. Yes. 

Q. Mr. Foster has produced a plan made by Olmstead & Vaux, 
containing the premises in question, which he refers to as having 
been made before the fire; state what you know in relation to that. 

A. That map was turned over to me by J. H. Sams, as engineer of 
the park, as either the original working plan, made by Olmstead & 
Vaux before the fire, or a copy of the original map made before the 
fire. . 

Q. That is all you know about it? 

A. That is all I know about it; it was transferred by me to our 
engineer. 

Q. Some question was put to you in relation to the attorneys of 
the South Park Commissioners as a corporation ; state whether you 


have found any record as to who the attorneys were during the period | 


inquired of, and, if so, please produce it. 
A. I have got a certified copy of a resolution, which I will annex 
. to my deposition. marked “ Exhibit B.” 
Q. How long did the gentlemen named in the resolution continue 
tv act as such attorneys under the resolution ? . 
A. Until March, 1880. 
(. Can you state the time in March ? 
A. Whenever the annual election occurred ; my recollection would 
be it was about the first or second week in March. 
(J. You have been requested to make outan account of money 
496 paid on account of or under an alleged contract with Charles 
B. Phillips. I hereby direct you not to produce such account 
until the question whether it is competent and proper evidence shall 
have been passed upon by the master and by the court. 
The master is requested by the counsel to certify the question as 
to the production of the paper called for to the judge of the circuit 
court for his decision. 


H. W. HARMON. 


Subscribed & sworn to before me, H. W. Bishop, master in chan- 
cery of the circuit court of the U.S. for the northern district of Ili- 
nois. 


Mr. Tuller here states that he has concluded the examination on 
behalf of the South Park Commissioners before the master, with 
the exception of any examination rendered necessary upon the ques- 
tion raised in regard to the account called for from the witness 
Harmon. : 
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Copy. 
No. 4782. | | $82,800.00. 


Received from the secretary of the South Park Commissioners a 
warrant, numbered as above, on the treasurer, for eighty-two thou- 
sand and ¢ i@ht hundred dollars, for ac. of land (on account of secur- 
ities on land). 

Nov. 29th, 1879. 

H. H. 
THE N ATION AL BANK OF ILLINOIS. 
By H. H. NASH, Cashier. 


; Copy. 
No. 5035. $7,200.00. 


Received from the secretary of the South Park Commission a 
Warrant, numbered as above, on the treasurer , for seventy-two hun- 
dred dollars, for ac. securities on land S. } fr] sec. 13, 38, 14, 

497 — as per res'l’n Nov. 21, 79, to be transferred by me on ac. of 
such purchase. 

2 26, 1SS80. . | 
JAMES MORGAN, Pres't. 


STATE OF ILLINOTs, | 
County of Cook, j 


ss - 


South Park Commission : 


[1,] Henry W. Harmon, secretary of the commission aforesaid and 


custodian of its records and files, do ce ‘rtify that the following is a_. 


true copy of the resolution adopted by the said commission on the, 
first dav of Mar., A. D. 1877. 


On motion of Commissioner Price the following resolution was 
adopted : 

Resolved, That Francis Ho Kales and Richard L. Thompson be, 
and are hereby, declared to be the regular attorneys of the South 


Park Commission, with a monthly retainer of one hundred dollars 


each, until otherwise ordered by the board. 


[In testimony whereof I have hereunto set my hand and the seal 
of the said commission this tenth day of February, A. D. 1882. 
HENRY W. HARMON, 


Sec’y of the South Park Commission. 


f 
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THE SOUTH PARK COMMISSIONERS. 


In the Circuit Court of the United: States for the Northern District 
: of Illinois. In Chancery. 


| Tue Soutn Park Cow’rs, Complainant, 
U8. 
W. P. Kerr et al., Defendants. 


Testimony taken before: Henry W. Bishop, master in chan- 
498 cery of said court, Tuesday, the 14th day of March, A. D. 
1882. - | 


Present: Mr. Leaming. 


JoHN C. DuNLEvy, a witness on behalf of the defendant, being 
first duly sworn, was examined in chief by Mr. Leaming, and de- 
poses and says as follows : 


Q. Please state your name, age, residence, and occupation. 

A. My name is John C. Dunlevy; age, 58 years ; occupation, 
lawver; residence, Chicago. 

(). Are you the John C. Dunlevy méntioned in diane pleadings and 
evidence in this case? 

A. Lam. 

Q. Are you the party whose name is subscribed to the paper 
marked Ex. A to Morgan’s answer? 

A. I ama party to that : agreement as attorney-in fact for William 
P. Kerr. 

(). Will you please state what, if any, agreement you had with 
James Morgan, then president of the South Park Commissioners, in 
reference to the sum of about $90,000 received by you about May, 
1879, from the National Bank of Illinois? 

A. Prior to getting notes discounted at the bank in May, 1879, I 


H had come toa full and perfect agreement with Mr. Morgan, Mr. 
if Walsh, and Mr. Sherman as tothe terms of settlement and compro- 
\ inise of the litigation between Kerr and the Seuth Park Commis- 
¥ sioners, Which terms and agreement are set out in Ex. A to Mor- 


gan’s answer. Oneof the conditions or provisions of that agreement 
was that the park commissioners might or should pay money or ad- 
vance money upon the Dobbins notes, those notes then being the 
property of William P. Kerr, but being in my hands for collection. 

As there was no meeting of the board, and would not be for 
499 some time, Mr. Walsh, Mr. Morgan, and Mr. Thompson, who 

was acting for them, told me if I wanted any money on the 
Dobbins notes to go to the National Bank of Illinois, make 30 or 60 
day paper of any kind to the amount of $60,000, deposit tiie Dobbins 
notes as collateral security to the notes I might offer to the bank for 
discount, and tlie bank would discount them for me, and that the 
park board, when they should meet and approve the contract, would 
take care of and take up the notes I might give to the National 
Bank of Illinois, with the agreement and understanding that they 
would take them up under that clause of the contract then agreed 
upon between those three persons and myself, which provided they 
should or might pay money upon the Dobbins notes to the holder 
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thereof, and be entitled to credit for the amount they might so pay 
on the Dobbins notes for so much purchase-money paid to Kerr on 
his interest in the south half of fractional section 13 in the park. I 
understood before [ went to the bank that those three gentlemen— 
Mr. Walsh told me himself that he, for one, had been to the bank 
and told them to discount any paper I might bring to the extent of 
$60,000 with the Dobbins notes as collateral. I thereupon took two 
notes—one of W. Kk. Nixon for $30,200, and one of L. W. Curry for 
$30,300—made by ‘them payable to the National Bank of Illinois. 
Attached to each of those notes was one of the Dobbins notes 
as collateral security, accompanied by power of attorney to the 
bank to sell the Dobbins collateral notes if the principal notes 
were not paid up at maturity. I went to the bank; | went, I 
think, alone. The president, Mr. Schneider, and, I think, the 
cashier, Mr. Nash, at that time told me’ an arrangement 
500 had been made, and they discounted the notes without any 
further question upon my part, or asking anything about it. 
That was all done with the express understanding and agreement 
between Mr. Thompson, Mr. Morgan, Mr. W alsh, and, I think, Mr. 
Sherman, upon one side, and myself upon the other, that, in the 
event the park commissioners as a board should not carry out this 
contract, or if for any reason it should fail to be adopted, then any 
money they might advance to take up the netes, which the bank 
had discounted, should stand as so much advanced payment to Kerr 
on the amount he might ultimately be entitled to receive for his 
interest in this land, ac ceording to age terms of the decree entered 
by Judge Harlan in the case of Kerr vs. The South Park Commis- 
sioners, “and should bear 6 per cent. see rest from the date the park 
board should so take tp the paper from the bank. As to the $380,000 
making the $90,000 referred to in question, under a clause in the 
contract we had then agreed upon (no one of us had the slightest 
doubt but what it woul | be carried out), in which I obligated my-. 
self to take up the outstanding title and perfect the titie to this land 
in the park commissioners, | found T could buy the Dobbins ‘equity 
in the undivided one-fourth of this land and vet the title from Dob- 
bins, assignee in bankruptcy, and the receiver of Dobbins, R. E. 
Jenkins, in the United States court, and I thereupon, under the 
above clause and contract, called upon Mr. Morgan to aid me 
501 in raising money to do this. By an arrangement with him, 
Mr. Bennett gave his note to the National Bank of Ilinois 
for some twenty-one or twenty-two thousand dollars, whieh was dis- 
counted by the bank, and the ‘V gave me $7,200, making up the 
$90,000 altogether, and I bought the Dobbins title for Kerr, in order 
to enable him. to earry out his obligation under this contract, or 
upon failure thereof to hold it for his own use. The whole of the 
$90,000, or rather $82,800, was gotten from the bank under the 
original arrangement made by the bank with these three men, and 
— agreement with me to do so. The $82,800 was paid to the bank 
by the South, Park Commissioners, and $7,200 was paid to me by 
the South Park Commissioners by their wa rrant, which made up the 


$90,000. 


~ 
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Q. In case the agreement, which was proposed to be made and 
reduced to writing, should not be-adopted by the South. Park Com- 
missioners, what agreement was there with regard to the entire sum 
which vou had received ? 

A. The agreement was at the beginning, and all the time during 
the summer « fall of 1879, that if the board should fail to adopt the 
contract, then the $90,000, or any sum they may have advanced in 
view of its being adopted, should stand as an advanced payment 
for his whole interest in this land, and they should credit themselves 
on the purchase-money, and he, Kerr, be charged with the amount 
as received in part payment for his interest in the whole half section, 

with 6 per cent. interest from the date they should take up 
502 these securities, or pay any money under this proposed con- 

tract. As I deposited these Dobbins notes as collateral se- 
curity with the bank — some $10,000 less than they were worth, I 
required an agreement from these parties, which they gave me ver- 
bally, that under no circumstances should they permit those collat- 
eral securities to be sold, and that they should take care of the notes 
with the collaterals. 


| Tuurspay, March 16th, 1882. 
Present: Mr. Fuller and Mr. Thompson and Mr. Dunlevy. 


Cross-examination by Mr. FULLER: 


Q Is the foregoing all the testimony that you desire to give in 
this case? 
A. It is. 
JNO. C. DUNLEVY. 


Subscribed and sworn to before me this 16th day of March, 1882. 
H. W. BISHOP, 
Master in Chancery of the Circuit Court of the 
United States for the Northern District of Illinois. 


(Endorsed :) Filed June 10, 1882. . W. H. Bradley, clerk. 


503 There was also introduced on behalf of the defendant Kerr 

| the record in the case of Mary C. Dobbins vs. William P. Kerr 
on the chancery side of the United States circuit court as follows, to 
wit: 


Transcript from Circuit Court of Cook County, Ill’s. 


UNITED STATES OF AMERICA, 
State of Illinois, Cook County, J - 


Pleas before the Honorable E. S. Williams, one of the judges of 
the circuit court of Cook county, at a term thereof begun and held 
at Chicago, in said county and State, on the third Monday (being 
the seventeenth day) of September, in the year of our Lord one 
thousand eight hundred and seventy-seven, and of the Independence 
of the United States the one hundred and second. 
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Present: Honorable E. S. Williams, one of the judges of the cir- 
cuit court of Cook county, State of Illinois; L. L. Mills, State’s at- 
torney ; Charles Kern, sheriff. 


Attest : JACOB GROSS, Clerk. 


Be it remembered that heretofore, to wit, on the 6th day of July, 
A. D. 1877, Mary C. Dobbins, by G. G. Gibons, her solicitor, filed in 
said court her certain bill of complaint, affidavit, and injunction 

bond, and caused to be issued out of said court, under the 
504 seal thereof, the people’s certain writ of summons and also a 

certain writ of injunction directed to the sheriff of Cook 
county to execute, which bill, affidavit, and injunction bond (the 
said writ of summons and writ of injunction not being on file) are 
in the words and figures following, to wit: 


Srare or ILirnots, |. 
Cook County, a 
In the Cireuit Court, of the July Term, A. D. 1877. 


To the honorable the judges of the cireuit court in and for said 
county, In chancery sitting: 


Humbly complaining, showeth unto your honors your oratrix, 


Mary C. Dobbins, of said county, that in the year A. D. 1872 Will- : 


iam P. Kerr, being, or claiming to be, the owner in fee of the south 
half of fractional section thirteen, in township thirty-eight north, of 
range fourteen east, of the third principal meridian (situated in said 
county of Cook), e xcepting therefrom the north one-third of lot three 


and lots pine, ten, elevin, fifteen, and sixteen, in Phillips’ subdivi- - 


sion of the west part of said half section, constituted John C. 
505  Dunlevy his attorney-in-fact to dispose of the same or any. 

portion thereof as to such attorney might seem meet. ) 

Further, that at that time one Charles B. Phillips claimed to own 
the title to the premises above described, but the said Dunlevy 
asserted in behalf of said Kerr that the claim of said Phillips was 
false and fraudulent and merely made to harrass said Kerr and in- » 
terfere with his disposition of said premises; and said Dunlevy made 
application to Thomas S. Dobbins, then acting as the agent of your 
oratrix, to sell to her the undivided one-fourth part of the said — 
premises 
I* urther, your oratrix edb show that upon the representation of 

said Dunle ‘vy, so acting as the agent of said Kerr, your oratrix, be- 
lieving that se aid Kerr was the legal owner of the said premises, and 
being willing to purchase the interest so proposed to be sold by said 
Dunlevy, entered into a contract with him, asthe agent of said Kerr, 
to purchase the same for the sum of eighty thousand dollars, whereof 
thirty thousand dollars should be paid in eash and _ fifty thousand 
dollars in two years, the last-named sum to bear eight per cent. 

interest per annum, to be paid semi-annually, ‘with the pro- 
506 visor and agreement that if the title to the said premises were 
not at the expiration of such two vears legally confirmed in 
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said Kerr and his grantees by the judgment and determination of 
the United States circuit court for the northern district of Illinois 
no further. payment of interest or principal should be made upon 
the last-named sum of fifty thousand dollars until the titie was so 
confirmed in him. | . 

Further, that said Dunlevy, in order, as he represented, to enable 
him to properly and successfully to conduct proceedings in said 
court for the ascertainment of the title to the said premises, required 
that a conveyance of the said one-fourth interest should be made to 
a person not residing in said State; that said Thomas S. Dobbins 
should execute his two notes of twenty-five thousand dollars each, 
pavable in two years ;.that such non-resident should execute a trust 
deed upon the said premises to secure the said notes, and that such 
non-resident should then convey to your oratrix the said premises. 

Further, that in pursuance of such contract and the demands of 

said Dunlevy, in whom your oratrix then had full confidence, 
507  thesaid Kerr, on the twelfth day of October, made to Daniel 

P. Rhodes, then a resident of the State of Ohio, 4 warrant 
deed to the one-fourth part of said premises, and on the twenty-sixth 
day of November, A. D. 1872, said Thomas 8S. Dobbins executed his 
two notes, each dated June first, A. D. 1872, each for twenty-five 
thousand dollars, each bearing eight per cent. interest per annum, 
payable semi-annually on the first days of June and December, and 
each payable two years after date, the same being payable to his own 
order and by him endorsed and delivered to said Kerr, and said 
Rhodes executed a trust deed upon said premises to secure said notes, 
and also a deed of the same to your oratrix. 

Further, your oratrix would show that the proceedings for the 


determination of the title to the said premises were exclusively 


under the control and management of said Dunlevy, acting as the 
agent and attorney of said Kerr, and that the same, although com- 
menced about six years ago, is still pending and undetermined and 
no judgment has been obtained by said Dunlevy or Kerr declaring 


the title to the said premises to be in said Kerr and his grantees. 


Further, your oratrix would show that she is informed and 
508 believes that the power of attorney from said Kerr to said 
Dunlevy under which said Dunlivy contracted with your 
oratrix as aforesaid, and under which he bas since been represent- 
ing the intérest of said Kerr in said proceeding, is an irrevocable 
power of attorney and contains a grant from said Kerr to said: Dun- 
levy of one undivided one-half of the said entire premises and of 
the proceeds or avails thereof upon a sale or desposition of the same. 
Further, your oratrix would show that she has paid to said Kerr 
the interest upon the two notes given as aforesaid by said Thomas 
S. Dobbins for the two years as stipulated in said contract as the 
same became due, and that since the expiration of the said two years 
she has at various times advanced, to be credited upon the said 
notes, large sums claimed by said Dunlevy to be required for various 
purposes in the prosecution of the said suit, and which she has paid 
and assisted in expediting the same to a speedy issue. 
Further, your oratrix would show that the maturity of the 
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509 — said two notes was fixed at two years by said Dunlevy upon 

his assurance that within that time the said proceedings 
would be terminated and the said title confirmed in said Kerr, and 
that said Dunlevy, pretending to be familiar with all the facts and 
all the evidence be ‘aring upon the questions at issue regarding the 
title to the said land, and assured the said Thomas 8S. Dobbins, act- 
ing in behalf of your oratrix, that the said suit could be terminated 
in said court within the period of two years. 

Further, your oratrix shows that she has not been made a party 
to said proceeding, it having been arranged and agreed by said 
Dunlevy, acting as the agent ‘of said Kerr, ‘that the same should be 
carried on in the name of said Kerr, and by said Kerr concurred in. 

Further, your oratrix would show that she is informed and _ be- 
lieves that said Dunlevy, being the owner of the undivided one-half 

of the said premises and interested in the said two notes, has 
510 not prosecuted the said proceedings with proper diligence, for 

the reason, as he has frequently stated, that the South Park 
Commissioners of Cook- county had taken possession of the said 
premises and had exempted the same from taxation; that the same 
Was rising rapidly in value, and that said Dunlev y made no exer- 
tions to bring said cause to trial and place the same in a condition 
to be heard and determined until after thé panic of A. D. 1875, and 
the gradual depreciation of lands in said county became probable, 
if not certain, * 

Your oratrix would further show that at various seen since the . 
expiration of the said two years your oratrix, through her agents, 
has proposed to sell her interest in said premises, but that said Dun- 
levy claimed that he held an agreement in writing, signed by said 
Thomas 8S. Dobbins, agree Ing th: at’ your oratrix should not sell the 

sume fof a period of five vears from the date of’ said notes, and in- 

sisted that the interest of your oratrix should not be sold 
511 unless the three-quarters in. which he was interested was sold 

at the same time, and also insisted upon a higher price for. 
his said portion than your oratrix was ready and willing to take for 
her said interest, and thus prevented the payment of the: said notes by 
her upon her realizing such value upon her interest as she was will- 
ing to take and as would enable her to pay off the said notes. 

F urther, your oratrix would show that the trust deed above men- 
tioned was made to one Daniel sones, and that the said Kerr and 
Dunlevy, in violation of good faith and of the contract so made 
aforesaid, have demanded of said Jones to advertise the said of your 
oratrix’s interest in the said premises under the provisions in said « 
trust deed contained, and the said Jones has a:dlvertised the sale 
thereof to be made on the sixth day of July, 1877, at eleven o'clock 
a.m. 


Further, that in the notice of such sale published by said 

512. Jones it is claimed that all the interest upon said ‘notes, 
except sixteen dollars remains unpaid from. the first day of 
December, A. D. 1873, and that a sale of said premises will be made 
for the unpaid portion of said notes as so claimed to be unpaid, 
whereas the truth is that the installments of interest for the first 
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two years aher the date of said notes were promptly = at maturity 
and since then she has paid to be applied upon said notes one hun- 
dred dollars upon November 1st, 1874, and one thousand dollars 


upon November 3rd, 1874, and five hundred dollars on November 


17th, 1874, and two hundred and fifty dollars on August 28th, 1876, 
and one hundred dollars on December 13th, 1876, and eight hun- 
dred. dollars on March 26, 1877. 


Further, your oratrix would show that the said Kerr and Dun- 

levy, notwithstanding the protestations of your oratrix, insist that 

the said sale shall be made, and the said Jenes, as your oratrix 

513 is informed and believes, intends to make the same in com- 
pliance with their demands. 


Further, your oratrix would show that although said premises 
were so advertised for sale about three weeks ago, she was informed 
by her said husband, and verily believed until the evening of the 
fifth of July, A. D. 1877, that the said Kerr and Dunievy had no 
real intention of allowing said land to be sold, and was further in- 
formed by her said husband and verily believes that her said inter- 
est was advertised for the sole purpose of inducing your oratrix to 
furnish money to said Kerr ‘and Dunlevy and of working on her 
fears, they being In necessitzous circumstances, and claiming, amongst 
other things, that they needed funds to carry on said proceedings, 
but for the furnishing of which your oratrix was not to be in any 
way responsible. | 

Further, your oratrix would show tliat said Kerr resides in the 

State of Ohio, and that she has never seen or conversed with 
514. him, butthatsaid Dunlevy, who has al waysclaimed to have full 
power to act for said Kerr, has frequently stated, as your ora- 


‘trix is Informed and believes, that neither he nor said Kerr claimed 


the principal sum of said notes nor the full amount of interest, but 
that their necessities compelled them to insist upon the pay ment of 
several thousand dollars. 


Your oratrix therefore prays that said William P. Kerr, John C. 


‘Dunlevy, and Daniel Jones be made parties defendant hereto; that 


they be summoned to appear and answer the allegations herein con- 
tained, but not under oath, their oaths being hereby expressly 
waived. — | 

That a temporary writ of injunction be issued restraining them 
and each of them from attempting the collection of the said notes 
by the foreclosure of the said trust deed by sale under its provis- 
ions or otherwise until the title to the premises above described 
be confirmed in the said proceedings in said Kerr and his grantees ; 

that upon a hearing had herein the said injunction be made 
515 perpetual, if the said title be declared adverse to said Kerr and 
his grantees. 

That if the court deem it necessary for the assertion and protection 
of the rights of your oratrix the said trust deed and notes be so cor- 
rected as to conform to the contract entered into between her and 
said Dunlevy, as the agent of said Kerr, and that she have such 
30—124 
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other and further relief as may be equitable in the premises and to 
the court may seem Just. 
And she will ever pray, &c. 
: MARY C. DOBBINS. 
G. GILB’T GIBBONS, 
Solicitor for Compl’. 


STATE OF ILLINOIS, | 
Cook County, ° f° 


Mary C. Dobbins, being duly sworn, says that the facts set forth in 
the foregoing bill by her subscribed wherein stated upon her own 
knowlec lee are true, and wherein stated upon information and be- 
lief she believes them to be true. 


MARY CG. DOBBINS 


‘Subscribed and sworn to before me this 6th day of July, A. D. 
1877. : | 
[NOTARIAL SEAL. | G. GILB’T GIBBONS, 

N. P. of Cook Co., Ill. 


516 To the clerk of the cireuit court: 

Let a writ of injunction issue, pursuant to the prayer of the fore-- 
going bill, upon the complainant filing bond-in the penal sum of 
five hundred dollars, with Arthur B. Meeker as sure ty. 


July 6, 1877, at 20 minutes to 11 a. m. 
-E. S. WILLIAMS, 
Judge, Ke. 


Bill for Injunction. 


STATE OF ILLINOIS \ 
‘ ’ ge: 
(vok County, — J 


In the Circuit Court, of the July Term, A. D. 1877 


| Mary C. Doppins 
VS, 
WuinttiAM P. Kerr, Joun C.. DUNLEVY, and DANIEL JONES. 
b : ? 


STATE OF ILLINOIs, | ta 
Cook County, | 


517 Thomas 8., Dobbins, being duly sworn, says that he has 

heard -read the bill this day to be filed in the above case; 
that he knows the facts therein stated, and that the same as stated 
are true; further, that the rights of the complainant will be unduly. 
prejudiced if the injunction “prayed for in said bill be not issued 


immediately and without notice. 
T. S. DOBBINS. 


Subscribed and sworn to before me this 6th day of July, A. D. 
| Y Pe 
[NOTARIAL SEAL. ] CG. GILB’T GIBONS, 

N. P. of Cook Co., Ill’s. 
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Inj. Bond. 


Know all men by these presents that we, Mary C. Dobbins and 
Arthur B. Meeker, of the county of Cook and State of Illinois, are 
f held and firmly bound unto William P. Kerr, John C. Dunlevy, and 
. Daniel Jones, of the county and State aforesaid, in the sum of 
518 five hundred dollars, to be paid to the said Kerr, Dunlevy, and 
Jones, their executors, administrators, or assigns; for which 
payment, well and truly to be made, we bind ourselves, jointly and 
severally, and our respective heirs, ‘executors, and administrators, 
firmly by these-presents. 
Sealed with our seals and dated this sixth day of July, 1877. 
Whereas the above-bounden Marv C. Dobbins has filed her bill of 
complaint in the circuit court of the county of Cook and State of 
Illinois: against the above-named Kerr, Dunlevy, and Jones, pray- 
ing, among other things, for an injunction to restrain the sale of 
| certain premises in said bill described under a trust-deed from Daniel 
P. Rhodes to said Jones, dated November 26th, 1872; 


wee 


| And whereas E. S. Williams, one of the judges of said court, has 
allowed an injunction for that purpose, according to the prayer of 
) said bill, upon the said Mary C. Dobbins giving bond and security 
es provided by law and as required by the order of said judge 
# o9)9 granting said injunction: 

| Now, therefore, the condition of the above obligation is such 


that if the above-bounden Mary C. Dobbins and Arthur B. Meeker, 

their executors or administrators, or any of them, shall and do well 

| and truly pay, or cause to be paid, to the said Kerr, Dunlevy, and 

Jones, their executors, administrators, or assigns, or either of them, 

and also all such costs and damages as shall be awarded against the = 

‘said complainant in case the said injunction shall be dissolved, then _ 

| the above obligation to be void; otherwise to be and remain in full - 

force and virtue. 

t MARY C. DOBBINS, SEAL. 
y ARTHUR B. MEEKER. pee 

f 


Sealed and delivered in presence of— 


D. 1877, there was filed a certain petition and bond, which petition 


{ 
And thereupon afterwards, to wit, on the 18th day of August, A. 
and bond are in the words and figures following, to wit; 


a 520 STATE OF ILLINOIS, 88: 
Circuit Court of Cook County. In Chancery. 


Mary C. Dopepins 
vs. 
WILLIAM P. Kerr, JOHN C. DUNLEVY, and DANIEL A. JONEs. 


To the honorable the judges of said court: 


Your petitioner, William P. Kerr, one of the defendants in 
the above-entitled suit, respectfully represents unto your honors 
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that at the time of the commencement of this suit the said de- 
fendants, Dunlevy and Jones, and the said complainant, and 
each and every of them, were, ever since have been, and now are, 
citizens of the State of Illinois, and that at all of said times your 
petitioner was, ever since has bee ‘n, and now is, a citizen of the State 

of Ohio; that he is the only defendant who has a beneficial 
521 interest in said suit; that the subject matter in dispute in this 

suit exceeds, exclusive of costs, the sum of five hundred dol- 
lars; that in said suit there is a controversy which 1s wholly between 
citizens of different States, and which can be fully determined as be- 
tween them, to wit, a controversy between the said petitioner and 
the said complainant in the United States circuit court in and for 
the northern district of Illinois, as can likewise all the rights of the 
parties herein. 

Wherefore your petitioner prays that said suit be removed to the 
circuit court of «he United States for the northern district of Hlinois, 
and herewith tenders to this court a bond with surety in the sum of 
three hundred dollars, according to the statute of the United States 
in such ease made and provided. 

WM. P. KERR, 
By GOUDY, CHANDLER & SKINNER, 
His Atty’s. 


GOUDY, CHANDLER & SKINNER, 


Solicitors for said Kerr: 


ta) 3 
522 Know all men by these presents that we, Orrin Skinner, as 
principal, and Horace A. Hurlbut, as surety, are holden and 
bound untae Mary C. Dobbins in. the: penal sum of three hundred 
dollars; for the payment of which sum, well and truly to be made to 
sald Mary C. Dobbins, her heirs, executors, and administrators , we, 
jointly and severally, bind ourselves, our and each of our heirs, UXx- 
ecutors, and -ministrators, firmly by these presents. Sealed with our 
seals this Aug. 18, 1877. 
The condition of the obligation is such that whereas a suit was 
brought on the 6th day of July, 1877, in the circuit court of, Cook 
county, State of [linois, in chancery, In which the said Mary C. 
Dobbins is complainant and said William P. Kerr and others are 
defendants, and said suit is now pending in said circuit court of 
Cook county, and is removable into the cireuit court of the United 
States for the northern district of Illinois under the act of 
523 . Congress in such case made and provided; and whereas the 
said William P. Kerr has filed bis petition in said Cook 
county cireuit court for the removal of said suit into the next cireuit 
court of the United States for the northern district of Illinois to be 
held: 
Now, therefore, if the above-bounden William P. Kerr shall enter 
in said circuit court of the United States on or before the first day of 
the next term after the date of the order of removal by said circuit 
court of Cook county as prayed for as aforesaid a copy of the record 
in said suit, and shall pay all costs that shall be awarded by said 
circuit court of the United States if said court shall hold that said 
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suit was. wrongfully and improperly removed thereto, then this obli- 
ligation shall be void; otherwise to be and remain in full force and 


virtue in law. 
ORRIN SKINNER. SEAL. | 
HORACE A. HURLBUT.  [sEat.] 


And thereupon afterwards, to wit, on the 17th day of September, 
1877, the following proceedings were had and entered of record in 
said cause, to wit: 


O24 | | Bill. 
20257. 


‘Mary C. Doppins 
: “us. 1089. 
Witiram P. Kerr, Jonn C. DuNLEvy, and Dantet JONEs. 


This day came the said defendant, William P. Kerr, by Messrs. 
Goudy, Chandler, and Skinner, his solicitors,and it appearing to the 
court that the said defendant heretofore filed his petition for the 
transferring of said cause into the United States circuit court for 
the northern disirict of Iinois, and the said defendant offering as 
surety a bond in the penal sum of three hundred dollars, with Orrin 
Skinner as principal and Horace A. Hurlbut as surety, conditioned 
that said defendant will enter into the said circuit court of the United 
States on the first day of its next session copies of the process issued 
in said cause, and the court, being fully satisfied with the surety of- 
fered, doth order that said cause be, and it is hereby, transferred to 

said United States circuit court for the northern district of 
525 Illinois, according to the act of Congress in such case made 
and provided. 


STATE OF ILZItNoIs, | ee 
Cook County, | ae 


[, Jacob Gross, clerk of the circuit court of Cook county and the 
keeper of the records and files thereof in the State aforesaid, do 
hereby certify the above and foregoing to be a true, perfect, and 
complete copy of all papers filed and proceedings had and entered 
of record in a certain cause lately pending in said court, on the 
chancery side thereof, between Mary C. Dobbins, complainant, and 
William P. Kerr et al., defendants. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at Chicago, in said county, this seventeenth day 
of September, 1877. 

[Seal Circuit Court of Cook County, Il.) 


JACOB GROSS, Clerk. 
Endorsed: Filed Sept. 29, 1877. Wm. 1. Bradley, cl’k. 
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526 Answer of John C. Dunlevy. 


United States Cireuit Court for the Northern District of Illinois. In 
Ch’y. 


Mary C. Dospins 
vs. 
Wa. P. Kerr, Dan’s A. Jones. & Joun C. DUNLEVY. 


John C. Dunlevy, one of the defendants in the above cause, for  - 
answer to said bill of complaint, says that he has no interest in the 
notes and trust deed specified and referred to in complainant’s said 
bill, nor is he entitled to one cent. of the money secured by the 
same, nor has this defendant any ownership whatever in said notes 
or trust deed, nor has he ever had any ownership in said notes or trust 

deed, but said notes are and always have been the exclu- 
527 — sive property of said Kerr, and he alone is entitled to the 

proceeds thereof. Defendant denies that he ever held, or that 
sald Kerr ever executed ato him, a power of att’y, coupled with an 
interest of one-half in said lands, or with any other interest; but the 
defendant did, on June Ist, 1872, and does still, hold a power of. 
4 att’y from said IWwerr, authorizing respondent to prosecute and com- 
promise suits pending about said land, and to negotiate for the:sale 
and transfer thereof; said power of att’'y will be produced*on the 
hearing of this cause. | 

Defendant also held, on June Ist, 1872, a certain agreement in 
writing called an “ option,’ made by said Kerr on Feb: 2d, 1869, to 
F. Duplevy, and by him on July 13, 1870, assigned and. transferred 
to this def’t, whereby said Kerr gave said F. Dunlevy or his assigns 
the privilege of buying one undivided fourth interest in said lands 
upon terms set forth therein; whether said option was of binding 
force & legal validity against said Kerr this defendant was. & still 
is in great doubt; a copy of said option is hereto attached and’made 

part hereof. | 7 | 
528 That about June Ist, 1872, the def’t negotiated a sale to 

said Dobbins of said } interest in said land, and, fearing said 
Kerr might possibly decline to recognize the binding validity of said 
option and carry out said negotiation for sale of said interest by 
executing his deed therefor, this def’t prepared said deed to.said 
Rhodes, and sent the same to said F. Dunlevy, who resided near to 
said Kerr in Ohio, and requested his influence and assistanee to get 
said Kerr to execute said deed to said Rhodes, and thus give validity 
and effect to said option, and at the instance of said F. Dunlevy, as” 
well as of deft, said Kerr executed said deed, and he received & ac- 
cepted the two notes of said Dobbins of $25,000 each secured .by said 
Rhodes’ trust deed aforesaid, and assumed and agreed to be paid by 
said compl’t, Mary C. Dobbins, in her deed from said Rhodes to her, 
in full satisfaction of the said $50,000 which he was entitled to re- 
ceive under and by the terms of said “option,” and cancelled the 
same, and thereby discharged the def’t as assignee of said F. Dun- 
levy from the payment of said sum of $50,000 provided for in said 
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“option,” which belonged solely & entirely to said Kerr, 


529° which said Rhodes and Mrs. Dobbins well knew. . 


This defendant denies that any agreement, arrangement, or 
understanding was had, made, or entered into by def’t on behalf of said 
Kerr with said Rhodes or Mrs. Dobbins or Mr. Dobbins at the timé or 
after said sale to the effect that said two notes should not be paid until 
after the title of said Kerr was made perfect, or until litigation then 
about should be ended; but avers, upon the contrary thereof, that the 
whole agreement of purchase was in writing, the original of which 
will be exhibited on the hearing hereof and made part hereof, and 
that said Rhodes or Dobbins bought said } interest after full consul- 
tation with C. T. Bowen, one of the park commissioners, and, after 
a fulland complete examination of said Kerr’s title by Judge Fuller, 
of the firm of Fuller and McCagg, and his opinion expressed that 
notwithstanding the litigation then pending about said land that 
said Kerr's title was perfectly good. 

Defendant, further answering, says that before the completion of 

sald sule, and before the execution of said notes or contract of 
530 purchase,said Dobbins did ask said Kerr whether, if it should 

be inconvenient for him, said’ Dobbins, to pay the whole the 
whole amount of said two notes at maturity, he, Dobbins, could have an 
extension of time upon them ora part of them, and said Kerr, in 
answer to said enquiry, wrote a letter, herewith exhibited and made 
part hereof, which letter was read to said Dobbins before he executed 
said notes or signed said contract of purchase, and being before said 
Rhodes accepted the deed therefor, and before he executed the said 
trust deed to secure said notes. 

This defendant, further answering, says that at the maturity of said 
notes said Dobbins requested further time to pay the same, and it 
was agreed verbally by said Kerr that if said Dobbins would pay all 
interest then due upon said notes, and also pay $5,000 on the princi- 
pal thereof, and agree to pay 10 per cent. interest on the balance of 


the principal until paid, that then he, said Dobbins, should have 


further time for the paymeut of ‘the balance of the principal 
53 thereof : that a Dobbin’s accordingly accepted a thirty- 

day draft for $2,500 of the principal of said notes drawn on 
him by said Kerr, and that said Dobbins paid thereon the sum of 
$1,600 to. be credited on the principal of said notes when there 
Was no interest due thereon, which draft and acceptance will be ex- 
hibited herewith on the hearing of this cause; and said Dobbins 
agreed upon the maturity of this “said ace 2eptance to accept and pay 
another draft of a similar amount, which should be in full of said 
$5,000, so agreed to be paid upon the principal before an extention 
should de allowed or granted, but said second draft was never 
drawn, because the whole of the first was never paid according to 
agreement. — 

Defendant, answering, says that said Dobbins has both verbally 
and by letter often promised said Kerr to pay said notes, and has 
often since the maturity thereof requested the good offices of this 
defendant (being a friend of both parties) to induce said Kerr to be 
lenient in the collection of said claim since the maturity thereof, 
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and has fr equently received his promises to pay the same and noti- 
fied Kerr thereof. 
Affiant further savs that there was a mistake in naming 
532 the amount due on said notes in the advertisement for sale 
aforesaid, but he says that he heard said Kerr on the 6th & 
7th of July last, before said sale and before said injunction was ap- 
plied for, propose and offer said Dobbins that he would correct any 
mistake and allow him every and all credits to which he or Mrs. 
Dobbins might be entitled, and take no more than was actually due 
on said claim of said Dobbins, would pay or prevent said sale to 
proceed, and also offer then and there to enter the proper credit on 
said notes for whatever had been paid on the principal and interest 
thereof. ute 
Defendant, further answering, savs that he denies that at the time 
of said sale to said Dobbins, or at any other time, he, on behalf of 
said Kerr or'in any other way, promised or agreed that said notes 
should not be paid until the end of litigation about said land, but 
defendant says that said’ land was sold said complainant at about 
one-half its true value by reason of the promised aid and assistance 
of said Dobbins and her att’ys in closing up said litigation and pro- 
curing a fair price for the whole of said land in case the same 
933 could not be reserved from the park appropriation. | 
And this defendant, having fully answered in the premises, 
and having no interest in the subject-matter of this suit, asks to be 
hence dismissed, with his costs. 
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JNO. C. DUNLEVY. 


Subscribed and sworn to before me this twenty-second day of 
April, 1878. 3 
[SEAL J HENRY BROWNE, 
Notary Public. 
Endorsed: Filed April 22, 1878. Wm. H. Bradley, el’k. 
53: Answer of Wm. P. Kerr. 


United States Circuit Court, Northern District of [Mlinois. In Chan- 
eery, 


The answer of Willtam P. Kerr to the billof Mary C. Dobbins against 
the said Willian P. Kerr, John C. Dunlevy, and Daniel A. Jones. 


The said William’ P. Kerr, siving and reserving unto himself all 
exceptions and objections to the said complsinant’s bill for untruth, 
uncertainty, and insufficiency, for answer to said bill says : 

He admits that in the year 1872 he was and claimed to be the - 
owner in fee of the tracts and parcels of land in the complainant’s 
bill in that behalf mentioned. This respondent, further answering, 
says he is informed and believes that cne Charles B. Phillips claimed 
to have either the title to or some interest [in] the said land. This 
respondent has no knowledge as to what assertions, if any, the de- 
fendant, John C. Dunlevy, “made touching: the claim of the said 
Phillips; that he denies that the said John C. Dunlevy,as the agent. 
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or attorney-in-fact of this respondent, made any assertions or repre- 
sations to the said Thomas 8. Dobbins touching the same, as alleged 
in said bill) This respondent has no knowledge of the said John C. 
Dunlevy having made application to the said Thomas 8. Dobbins, 
acting as the agent of complainant, to sell to her an undivided one- 

fourth part of said premises, but he is informed and believes, 
535 and upon such information and belief he denies, that 

the said John ©. Dunlevy applied to the said Thomas 8. 
Dobbins, either as agent of complainant or otherwise, to sell 
to her’ such interest in said land, and this : respondent is 
informed and believes, and upon such information and belief he de- 
dies, that the said John C. Dunlevy, either acting as the agent of 
this respondent or otherwise, entered into a contract with said com- 
plainant to sell to her and she to purchase from him for the sum in 
that behalf in said bill stated, or for any other sum, the premises 
in said bill mentioned, upon the terms and conditions in said bill 
named, or upon any terms or conditions binding on this respondent 
other than those set out in the deeds and notes executed in this be- 
half, but, on the contrary thereof, this respondent is informed and 
believes, and upon such information and belief charges, that said 
complainant, being desirous of obtaining an interest in said land, 
apphed, by her husband, who knew that said. Dunlevv had a con- 
tingent interest in said land, to purchase from respondent a fourth 
interest therein, and that thereupon the said Dobbins entered into 
an agreement in writing by which he undertook to purchase, and 
the said Dunlevy undertook to procure for her, a sale and convey- 
ance of said } interest in said land from respondent ; and thereupon 
respondent did sell, and in accordance with said agreement convey, 
the interest in said Jand in said bill mentioned, for the sum of 


$80,000, of which the sum of thirty. thousand dollars was 


paid in money, and the said two notes of twenty-five 
536 thousand dollars each were executed and delivered by 
said Dobbins to this respondent according to the terms 
of said written agreement. Ten thousand dollars was to be 
placed in hand, ten thousand dollars in thirty days, ten thou- 


_ sand dollars in sixty days, and the remainder to be secured by two 


promissory notes of the said Thomas 8. Dobbins of twenty-five thou- 
sand dollars each, payable two years after June 1, 1872, with interest 
at eight per cent. per annum, payable semi-annually; and this re- 
spondent denies that there was in or connected with said contract 
any proviso or agreement that if the title to said premises were not 
at the end of two years legally contirmed in this respondent, no fur- 
ther payments of interest or prineipal should be made upon said 
sum of $50,000 until the title to said property should be so confirmed 
in him, as alleged in said bill. This respondent, upon information 
and belief, denies that the said John C. Dunlevy, in order to enable 
him properly and successfully to conduct the proceedings in said 
suit for the ascertainment of the title to said a required that 
a conveyance of said one-fuurth interest should be made to a person 
residing without the State of Illinois. This respondent, upon recol- 
lection, information, and belief in this behalf states that said con- 
31—124 
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tract of purchase and sale provided, among other things, that the 
sald intere:t in said land should be conveyed to whomsoever the 
said Thos. 8. Dobbins should designate, and that it was mutually 
agreed between all the parties interested that said one-fourth inter- 

est should be conveyed to one Daniel P. Rhodes, of Cleve- 
537. land, Ohio, and -that he upon receiving said conveyance 

should execute a deed of trust on the property so conveyed 
to secure the payment of said two notes of $25,000 each, made and 
delivered by said Thomas S. Dobbins to respondent ; and respond- 
ent in this behalf further states that said Dobbins was so anxious to 
make such purchase that he stipulated and agreed in and _ by said 
contract In writing to accept a quit-claim deed of said one-fourth 
interest Instead of a special warrantee deed therefor, and thereupon 
the said property was by this respondent conveyed to the said Daniel 
P. Rhodes, at the instance and request of the said Thomas S. Dob- 
bins, and the said Daniel P. Rhodes executed the said trust deed to 
the said defendant, Daniel A. Jones, to secure the said notes of the 
said Thomas $8. Dobbins, and the said Thomas 8. Dobbins then 
caused and procured the said Daniel P. Rhodes to release and quit- 
claim the said property to the complainant. This respondent, fur- 
ther answering, says that when he came to convey said property to 


‘the said Daniel P. Rhodes he of his own voluntary choice substi- 


tuted a deed of special. warranty against his own acts in lieu of the_ 
quit-claim deed provided for, and he admits that said conveyance 
Was made pursu: unt to and in performance of said agreement; except 
so far as changed and varied by the voluntary consent of the par- 
ties. And this 1 respondent, further answering in this behalf, says 
that for the express purpose of relieving himself from per- 
sonal responsibility touching said transaction he required that 

the said notes of the said Thomas. S. Dobbins should 
538 be made payable to his own order and endorsed by him, to 

Which requirement ‘of this respondent the said Thomas’ 8. 
Dobbins acceded and made the said notes in that form, and endorsed 
them in blank and delivered them to this respondent. 

This respondent denies that the proceedings for the determination 
of the title to said premises were exclusively under the control of 
the said John C. Dunlevy as agent or attorney of this respondent; 
but on the contrary thereof, he avers that said Dobbins having ac- 
cepted the said property without warranty of title from this respond- 
ent (except against his own acts, and even that by the voluntary 
concession of this respondent), he, the said Dobbins, and_ the said 
complainant have proportionately the same interest in said property 
and in the prosecution and defense of suits involving the title 
thereto as this respondent had or has. And this respondent states 
in this behalf that the said suit pending in the United States cir- 
cuit court for the northern district of Illinois, in bill mentioned, was 
not the only suit then pending involving the title to said land ; that 
at that time there was another suit pending brought by one C ‘ornelia 
Russell, claiming dower in the whole of said land as widow of one 
John B. F. Russell, deceased ; and that the said Thomas 8. Dobbins, 
immediately upon making said purchase, employed and retained 
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counsel, on behalf of himself and of complainant, to resist the 


claim of said Cornelia Russell in the superior court of Cook county, 

and in the supreme court of Illinois; and that the said par- 
039 ties, by their said counsel, actively participated in the con- 

ducting of said suit pending in the United States circuit court 
with the same power to “push” the same to a speedy issue that 
this respondent had. And this respondent, in this behalf, denies 
that he has been guilty of any negligence or unreasonable delay in 
the prosecution of said suit; that it involves a series of complicated 
and fraudulent transactions, which required much time and labor 
to ferret out, in which he has had great success, but it has neces- 
sarily caused much delay. This respondent denies that the said 
John C. Dunlevy holds any power of attorney from this respondent 
which contains a grant from this respondent to him of one undi- 
vided half of said premises, and of the proceeds and avails thereof, 
upon a sale or disposition of the same as in bill alleged. 

This respondent denies that payments have been made upon the 
indebtedness secured by the said trust deed of the sums and to the 
amount in bill stated. He admits that interest has been paid on the 
two principal notes secured by said trust deed to June 1, 1874. He 
admits, further, that the following payments have been made on ac- 
count of said indebtedness, to wit: November 4th, 1874, one thousand 
dollars; November 18th, 1874, five hundred. dollars; November 
30, 1874, one hundred dollars. Said payments were made 
upon a bill of exehange drawn by this respondent upon and 
accepted by Thomas 8S. Dobbins for twenty-five hundred dol- 
lars, dated August 13th, 1874, payable thirty days after date 

to the order of this respondent at the Illinois Trust 
540 and Savings Bank, and were credited thereon when made, 

said bill of exchange having been drawn and accepted on 
account of said indebtedness, and left at said bank for collection. 
This respondent admits that on or about the 28th day of August, 
1876, the sum of two hundred and fifty dollars was paid to John C. 
Dunlevy. Whether any part of said sum should be applied on said 
indebtedness depends upon some arrangement or understanding 
between said Dunlevy and said Dobbins, which this respondent cannot 
state; but this respondent denies that any other or further pay- 
ments have been made than those above specified on account of 
the indebtedness secured by said trust deed. This respondent, 
touching the averment in said bill that the maturity of the said 
two notes of the said Thomas 8S. Dobbins of $25,000 each was fixed 
at two years by the said John C. Dunlevy, upon his assurance that 
within that time the said proceedings would be terminated, and the 
title to said premises determined, says he has no knowledge of the 
giving of any such assurance by the said John C. Dunlevy. And this 
respondent in this behalf says that while he hoped and desired that 
the said litigation should and would be terminated within that time, 
as nodoubt the said Dunlevy and Dobbins likewise hoped and desired, 
vet it was a mere matter of opinion, if any was expressed in that behalf, 
and this respondent denies that there was or is any agreement that the 
said notes should not be paid when due. And this respondent 
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541 ~—expressly denies that he ever authorized the said John C. Dun- 
levy or any one else to agree that said notes should not be paid 
at maturity, but on the contrary he expressly instructed him, while 
the matter was pending and before it was consummated, not to make 
any such agreement. This respondent .admits that complain- 
ant has not been made a party to said proceedings, but he denies 
that it has been “arranged,” as alleged, that they should be carried 
on in the name of this respondent, but the truth is that the proceed- 
ings have been so “carried on” because the suit was pending when 
the complainant acquired her interest in the subject-matter of the 
suit, and the said “carrying on” in the name of this respondent has 
been actively participated in by the said Dobbins. This respondent 
denies that the said suit has not been prosecuted more vigorously 
for the reason that the said John C. Dunlevy was the owner of 
one-half interest in said notes, and because the “outh Park Com- 
missioners, had taken possession of the land, and it has been ex- 
empted from taxation and was expected to rise in value as in bill 
stated. And this respondent in this behalf alleges that. the said 
John C. Dunlevy has no interest in said notes, and that whatever 
delays have oecurred in the prosecution of said suit were and have 
been such and such only as are necessarily incident to complicated 
litigation, and that in any and all such delays the said Dobbins has 
concurred as fully as this respondent has done. What claims 
042 = the said John C. Dunlevy has set up that he held an agree- 
| ment with the said Thomas 8. Dobbins. that complainant 
should not-sell her interest in said land for a period of five years 
from the date of said notes is unknown -to this respondent, but this 
respondent in this behalf denies that there is or ever was any writ- 
ten agreement to him whereby the said complainant was prohibited 
from selling her interest in said property at any time or atany-price 
she might think fit. And, further, he alleges in this behalf that the 
said notes matured June 1, 1874, and this respondent is informed 
and believes, and upon such information and belief he alleges, that 
long before any proceedings were commenced to. foreclose said trust 
deed the said John C. Dunlevy, acting for this respondent, urged 
and insisted that said interest be sold independentiy of any sale or 
proposed sale of the interest of this respondent in said land. This 
respondent admits that he has demanded of the said Daniel A. 
Jones, trustee, that he advertise said land for sale pursuant to the 
terms of said trust deed, for default of the said Thomas S. Dobbins 
in paying said notes, and he- admits that notice of such sale has 
been advertised as alleged in bill; but he denies that the same has 
been done in violation of any agreement as therein alleged. This 
respondent admits that in the notice for the sale of said land an- 
error occurred by the use of the words or figures “$16,” when the 
words intended to be used were “$1,600”—sixteen hundred 
dollars—which error occurred by accident and mistake 
043 and this respondent alleges in this behalf that said notice _ 
had been published for 24 days before the day fixed for the 
sale, and. the said Dobbins well knew thereof; that he never applied 
to said trustee to have said mistake corrected, but waited until the 
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day fixed for the sale before applying for an injudction, and then 
made use of the said accident as a pretext for obtaining an injunction. 
And this respondent avers in this behalf that he came here from 
Ohio to attend said sale, in good faith and at considerable loss of 
time and money: that had his attention or that of the trustee been 
called to said mistake it would have been promptly corrected ; that 
had said sale proceeded all proper credits would have been recog- 
nized and allowed, and the notes produced showing the amount 
due, and he avers that the pretense of an attempt to sell for too 
large a sum was a mere shift and device resorted to to obtain an 
injunction when there was no need or occasion for so doing. .As to 
the amounts actually paid on said notes this respondent refers to 
his statement of such payments in a previous part of this answer. 
This respondent admits that he insists upon the trustee making 


. sale of said: property pursuant to the terms of said trust deed. He 


further admits that the property was advertised especially to induce 
payment of the money due. But he never has, in person or by 
any authorized agent, conceded to the complainant or to said 

Thomas 8S. Dobbins that he had not a right to demand pay- 
544. mentof said nofes according to their terms. Any concession- 

of the kind set up and alleged in said bill were mere matters 
of grace and favor on the part of this respondent, and not in the ac- 
knowledgment of any right on the part of complainant or said 
‘Thomas 8S. Dobbins to have such payment postponed, and he denies 
the right of them or either of them to have the terms and conditions 
of said notes and trust deed in any way changed or modified, as 
prayed in said bill. This respondent admits no other matter or 
thing in said bill alleged not hereinbefore confessed, avoided, 
traversed, or denied; and, having fully answered, prays to be hence 


W. P. KERR. 


- dismissed with his cests. 


STATE OF OHIO, Pe 
County of Licking, § ~~" 


William P. Kerr, being duly sworn, says he has read the fore- 
going answer and knows the contents thereof, and that the matters 
and things in the said answer stated as of his own knowledge are 
true;.and that the matters and things therein stated as upon in- 
formation and belief he believes to be true. 

W. P. KERR. 


Subscribed and sworn to before me, the undersigned, a notary 
public in and for said county. Witness my hand and notarial seal 
this twenty-eighth day of September, A. D. 1877. 


[ NOTARIAL SEAL. ] 
WILLIAM LYON, 
Notary Public, L. C., O. 


(Endorsed :) Filed April 22, 1878. WM. H. Bradley, cl’k. 
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545 United States Cireuit Court, Northern District of Illinois. 
In Chancery. 


Mary C. Doppins 
US, 
WILLIAM P. KERR. Jonn C. DUNLEVY and DANIEL JONEs. 


Monpay, December 2d, A. D. 1878. 
Present: Hon. Thomas Drummond, circuit judge. 


On motion of complainant, by H. 8. Monroe, Esq., her solicitor, 
it is ordered by the court that the injunction. herein be dissolved, 
and that the bill herein be dismissed without prejudice, at the costs 
of complainant. 

It is ordered, adjudged and decreed by the court that the defend- 
ants have and recover of and from the complainant their costs and 
charges about their defense in this behalf expendéd, amounting to 
the sum of thirteen dollars and eighty cents, and that execution 

issue therefor; which was all the evidence introduced upon 
546 said hearing; whereupon, on the 11th day of May, A. D. 1882, 

t'.e said judge of the circuit court of the United States within 
and for the northern district of Illinois delivered his opinion as 
follows, to wit: 


~ Opinion of Judge Drummond. 


547 In the. Cireuit Court of the United States for the Northern. 


District of Mlinois. 
Tue Sournw Park CoMMISSIONERS vs. W. P. KERR ef al. 


DRUMMOND, J.: 


This was a bill filed by the South Park Commissioners to obtain 
the title, at present held) by-Frederick A. Ingals, in an undivided 
quarter of the south half of section 13 township 38, range 14, which, 
it is claimed, Ingals holds in trust for them. The circumstances 
under which the claim is made are as follows: In October, 1875, a 
deeree was rendered in this court terminating a litigation between 
Kerr and the commissioners, by which the latter were required to 
pay the value of certain parts of the land in controversy to Kerr, 
to be ascertained in the manner stated in the decree. An appe: “al 
was taken from the decree, and while the case was pending in the 
Supreme Court of the. United States negotiations for a settlement of 
the controversy were opened between Kerr, through his agent, and 
some of the South Park Commissioners. The result of those nego- 
tiations was that in May, 1879, a contract was entered into by Kerr 
and the agent of some of these commissioners, by which it was 

agreed that the price of the land should not exceed a fixed 
o48 sum, and certain moneys were to be advanced to Kerr, who 
Was to purchase up any outstanding titles which might exist. 
It was agreed that it should not be binding on the commissioners 
until it was adopted by the board in regular session. tn fact, it 
never was adopted by the board, and therefore never became opera- 


THE SOUTH PARK COMMISSIONERS. 


tive between Kerr and the commissioners; but, in consequence of 
this: proposed contract, various acts were done and moneys puaid, 
which have given rise to the controversy in this case. 

At this time George Schneider, president of the National Bank of 
Illinois, was the treasurer of the commissioners, and as such had a 
large balance in his hands on deposit in that bank. It was pro- 
posed to lav this contract before the board of commissioners at a 
future time for its adoption. Before that was done, and, as it would 
appear, in part execution of the arrangement which had been made 
between Kerr and some members of the board, as already men- 
tioned, application was made to the National Bank of Illinois to 
obtain funds for Kerr, and some members of the board went to the 
bank and stated the arrangement which was proposed, and that a 
settlement of the litigation would probably be made and ratified by 
the commissioners, requesting the bank to advance to Kerr the sum 
of $60,000. In 1872 Kerr had sold the undivided quarter of the 
premises in controversy to Mrs. Dobbins for a considerable sum of 
money paid at the time and for two notes of $25,000 each, given by 
her husband and secured upon the property. At the time this loan 
was made by the bank these notes were turned over as collateral 

security, with two other notes, given by W. H. Nixon and 
549 = L. Curry of $30,325 and $50,225, respectively. Under these cir- 
cumstances, in May, 1879, the money wasad vanced by the bank, 
but it should be added it was done solely upon the representations 
that were made by some of the South Park Commissioners, and upon 
their assurance that it was substantially a transaction for the benefit 
of the commission. The money would not otherwise have been ad- 
ranced by the bank upon the notes given by Nixon or Curry, or 
upon the Dobbins notes. On the 12th of November, 1879, the title 
of Mrs. Dobbins to the land in controversy was purchased by Kerr, 
‘and a deed was made to Ingals, and on the 14th of November, 1879, 
the bank advanced $21,000 under substantially the same assurances 
and under the same circumstances as in the former case. In the latter 
Mr. Bennett gave his note for the money advanced, and the bank ad- 
vanced the money for the same reason as in the previous advance. 
Kerr, in the meantime, had purchased in what were claimed to be 
some outstanding titles upon the property. On the 21st of Novem- 
ber, 1879, at a regular meeting of the South Park Commissioners, at 
which all- were present, the proposed contract, which has been here- 
tofore mentioned, was presented to the board. Objection was made 
at least by one member of the board, and it was laid over for future 
consideration. After the advances were made by the National Bank 
of Illinois application had been made to some members of the 
board that the money advanced by the bank should be refunded, 
and, accordingly, on the 21st November a resolution was passed by 
the board, apparently having that object in view. It was as fol- 
lows: | | 
550 “ Resolved, That the president of this board is hereby au- 
thorized to make such settlement and adjustment of the liti- 
gation regarding the south half of fractional 13, 38, 14, and such 
purchase of the title thereto, as in his Judgment may be advisable, 
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and for that purpose to draw from the treasury of the commission 
asum not exceeding $90,000, before reporting the same to this board, 
and that the auditor is hereby instructed to sign the necessary war- 
rants for said sum of money, or so much thereof as is called for.” 

On the 24th of November, 1879, a warrant was issued for $82,800, 
payable to the National Bank of Illinois, and delivered to the bank 
on that day, and the Curry, Nixon,aud Bennett notes and a declara- 
tion of trust which Mr. Ingals had made were delivered to Mr. 
Morgan, the president of the commission. On the 26th of February, 
1880, a second warrant for $7,200 was drawn payable to Mr. Morgan’s 
order, Which was indorsed to the agent of Kerr, and upon which he 
received the money, a note having been signed by Mr. Curry for 
that amount and delivered to Mr. Morgan, together with a declara- 
tion of trust by Mr. Ingals. In April, 1880, Mr. Morgan turned 
over all these papers and securities to the secretary of the commis- 
sion, Who gave areceipt therefor. [t is proper to say that upon some 
question being made as to the condition upon which Mr. Ingals 
holds the property he has stated in court that,he has no interest of 
his own, but is a simple trustee, and is willing to convey the prop- 
erty as the court mav direct, notwithstanding the fact that in some 

of the different declarations of trust which he has given he 
591 may have stated that his conveyance was to be subject to cer- 
tain contingencies. 

There is more or less difference in the testimony of the witnesses 
as to the number of South Park Commissioners who Arie page| 
agreed to the contract of May, 1879, but as it was admitted it w: 
made on the condition that 1t was to be only binding when ratified 
by the board, and that it was never so ratified, this difference is per- 
haps not material. 

In June, 1879, a judgment was rendered against Mrs. Dobbins in 
favor of Kerr on her covenant for the payment of ‘the two notes 
of $25,000 each. A motion was immediately made to set aside 
the Judgment, which is still pending. Kerr has stipulated that in 
consideration of the payment of the two notes the judgment. shall 
be set aside and the suit dismissed. Mr. Ingals, the trustee, in his 
answer Claims that he owns the Dobbins title to secure the payment 
of the $21,000 and the $7,200 heretofore mentioned, and that he: is 
only to convey the premises to the plaintiff upon the consummation 
of the contract previously referred to of May, 1879. The testimony 
shows: that some of the commissioners, perhaps a majority, adopted 
the resolution of November 21, 1879, with a view of carrving: out 
the contract of May, 1879, and, if. it were not adopted by the board, 
that the money paid to Kerr should stand as a credit upon the 
amount that might be ultimately allowed for the land that was. 
| to be appropriated by the South Park Commissioners; but that some 
} of the commissioners understood that whatever payment was inade 
1 was for the purchase of the Dobbins title. When this title 

502 was conveyed, which is now held by Ingals, the consideration 

was $21,000 already mentioned, together with the discharge 

| of the two notes of $25,000 each, which are now held by the South 
1 Park Commissioners under the circumstances referred to. 
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The difficulty in this case consists in the fact that the money was 
paid upon different assumptions made by the different persons, no 
one.of which was justified by the ultimate circumstances. Some of 
the commissioners assumed that the inoney was to be and was paid 
upon the condition that the contract of May, 1879, should be carried 
into effect not upon the basis that the Dobbins or any other portion 
of the title was to be purchased, while others assumed that the 
money was to be paid upon the basis that the Dobbins title was to 
be purchased. There can be no doubt that the agent of Kerr acted 
thro:ghout upon the basis that the entire south fractional half of 
section thirteen constituted the subject-matter of the contract of May, 
1879, and that it was to be carried into effect. The question is, what 
are the equities of the. parties, because neither view turned out to be 
correct. In point of. fact all the money was advanced by the bank 
except the $7,200 (warrant of February 26, 1880), which was paid 
directly to Kerr’s agent. The loan of May, 1879, made by the bank, 
was in the form, technically, of a discount of the notes and securities 
that were then deposited, and the sum actually received by Kerr was 
less than $60,000, the discount being deducted from that amount. 
Tie loan of $21,000 was not made in the form of a discount, but was 

paid directly to the agent of Kerr. 
993 The fact, then, is that up to November 21, 1879, when the 

resolution of the board was passed, which has already been 
cited, no money had actually been paid by the commission as a cor- 
poration, the bank having paid all the money. It was not a case, 
therefore, where the money was paid by the commissioners and a 
deed taken in the name of Ingals. It is true that it was through 
the influence of some members of the board that the National Bank 
of Illinois advanced the money, but it was the money of the bank 


. and not of the board that was thus paid. As already said, the $7,200 


was paid directly by the warrant of the board to Kerr’s agent. Kerr 
never agreed that this or any of the other money should be paid in 
order to procure for the board the interests of Dobbins and his wife, 
namely, an undivided fourth of the lund. If the South Park Com- 
missioners are entitled to this land it is only in consequence of the 
state of facts which have been established and because of the ad- 
vanee of the money by the National Bank of Illinois in the manner 
stated and its repayment to the bank by the board, the money of 
the board thus being given to Kerr, and the two notes of $25,000 
each being’ transferred over by Mr. Morgan, as already stated, to the 
secretary of the board and the $21,000 being so reimbursed by the 
board after its payment by the bank. ag 
It is, therefore, a case where the money can be followed into the 
property, which is now held by a trustee, rather than because a trust 
actually existed, as where money is paid by one person and 
554. the land has been transferred to another that the board 
would be entitled to hold the property. Itseems to me, how- 
ever, that the facts of the case show that the board is entitled to 
foliew this money into the land, inasmuch as it has been transferred 
to Ingals under the circumstances already stated, and he now holds 
it in trust, and, strictly speaking, in equity he ought to be adjudged 
3d2—124 
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to hold it subject to the right of the board of commissioners, but 
not absolutely, because, I think, if they can be placed in the posi- 
tion they were before the money was advanced Kerr is entitled to 
any equity which may exist in consequence of that being done. 
For, as has been already stated, he did not agree that this money 
should be advanced, and the property held by Ingals for the benefit 
of the commissioners, except sub modo, namely, subject to the condi- 
titions of the contract of May, 1878, to which contract the board, as 
a corporation, Was never a party, and, therefore, it seems to me that 
it is the duty of the court, if a decree requiring Mr. Ingals to convey 
the property to the board would do any injustice to Mr. Kerr, as it 
might, to give him the privilege of placing the board in stutu quo 
by refunding the money with interest. [am inclined to think that, 
as the board holds the Dobbins notes, that they should be paid in 
full before the plaintiff should be clothed with the absolute title to 
the property, and as there does not seem to have been money enough 
advanced to make that payment with Interest on the notes in add1- 
tion to the $21,000, which would constitute the consideration for the 
transfer of the Dobbins title, whatever deficiency there is ought to 
be made up by the board before Ingals is required to convey his 
title to the plaintiff. 
DDD This I consider to be the equities of the parties under the 
facts which are established in the case, but it is not possible 
for the court to render a decree in favor of the plaintiffs upon the 
bill which has been filed in this case. The proof and the allega- 
tions of the bill do not correspond. The facts which are alleged in 
the bill, and upon which the court would have to make a decree if 
the pleadings should stand, are different from those established by 
the proof. For example, it is stated in the bill that Mr. Morgan 
received this money as the agent of the board, that he disbursed it, 
and, ma consequence of his receipt and disbursement of the money, 
the equity of the plaintiff exists. In point’ of fact, he never re- 
ceived any of the money... He merely transferred by indorsemeut a 
warrant for the $7,200 to the avent of Kerr, who himself received 
the money, and Mr. Morgan never touched any. portion of the rest 
of the money, as the evidence clearly shows. In any event, there- 
fore, before the court could givethe plaintiff the benefit of the equity 
to which it is entitled the ve would have to be an entire remodeling 
of the bill. 


(Endorsed :) Filed May 11, 1882. Wm. H. Bradley, clerk. 


536 No decree was entered upon the rendition of said opinion, 

and thereafter the proceedings took place shown by the rec- 
ord, and the cause was again submitted and reheard on the 19th - 
day of August, A. D: 1882, at which time, in addition to the fore- 
voing evidence, was read on behalf of the defendants, Susie M. Kerr 
and ‘others, the depositions of Wilson K. Nixon, Paul Cornell, L. 
Curry, and J. C. Dunlevy, taken in August, A. D. 1882, and that of 
James Morgan,.taken July 31st, 1882, which depositions are as fol- 
lows, to wit: 


a Bacsh 
inp as Re 


¢ 


~~ Se oo 
* 


a 


THE SOUTH PARK’ COMMISSIONERS. . 251 


567. Deposition of James Morgan. 


In the Circuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


SouTH PARK CoMMISSIONERS, Complainant, 
v8. 
Wm. P. Kerr e¢ al., Defendants. 
Testimony taken before Henry W. Bishop, master in chancery of 
said court, Monday, the 31st day of July, A. D. 1882. 

Present: Mr: Fuller, for complainant; Mr. Thompson, for de- 
fendant. ) . 

JAMES MorRGAN, a-‘witness on behalf of the defendant, being first 
duly sworn, was examined in chief by Mr. Thompson, and deposes 
and says as follows: 

Int. 1. Please state your name, age, residence, and occupation. 

Ans. 


Mr. THompson: 


Q. Wher you first talked with Judge Dunlevy in regard to an 
adjustment, what was that an adjustment of — the first conversa- 
tion that you ever had with him, if you can remember it? 
998 A. An adjustment of the litigation and acquiring of the 
property. 
(. Was that after Justice Harlan’s decision ? 
A. Yes, sir. 
QQ. At the time of the payment or turning over of the warrants 
that were issued by the South Park Commissioners to the National 


‘Bank of Illinois and the taking up of the securities from that bank, 


what was the understanding which you had with Mr. Kerr’s repre- 
sentative, 1f any? 

A. The securities are substantially the securities mentioned in the 
contract, and when I took up those securities I supposed they were 


_to apply and bea part of that contract, but in case the commission 


should not satisfy the contract, that they would be a partial pay- 
ment upon the land, simply holding those as securities to the com- 
mission. 

Q. Upon what land ? 

A. A partial payment on the south half of fractional section 13, 
or Kerr’- interest in it. 

@. Was there ever any understanding between Judge Dunlevy 
and yourself with reference to what should be done as to that pay- 
ment or as to any payment you might make on account of the 
$90,000 in case this contract was not ratified by the board? 

A. Then, that it should be a part payment upon that whole piece 

of property to the full extent of their interest. Of course, 


559 there was this case still pending in the supreme court. We 


would have had no right to go and buy those notes and hold 
them as an investment of the money in those notes and securities. 
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Under the park law we can only apply this money to the purchase 
of land, and I could not go and take those securities and hold them 
as an investment. except upon the understanding that they should 
apply. In other words, the commission would have no power to go 
and buy paper and invest their money in paper unless it was con- 
nected with the land which they had to acquire under the park 
laws. } 

(. Do you know whether there were any funds in the treasury of 
the commission at the time of the negotiation between the bank and 
Kerr in when these notes were left with the bank and the bank ad- 
vanced the $59,900? . 

A. Yes, sir; there was a large amount of money there, but I can- 
not tell you exactly how much. My impression is we had plenty of 
money of our own, more than enough to take up those securities, 
although I cannot be positive about that. We did not use the park 
funds because we did not feel authorized till some action was taken 
by the board. That was the reason of our going to the bank, and 

not the lack of our own funds. 
560 Q. At the time you made these payments, what, if any, in- 
structions did you have from the attornies representing ‘the 
park in the Kerr litigation (or any of them) in reference to the ulti- 
mate result in their a0 of the mngenion with Kerr ? 

Objected to as incompetent. 

A. A little earlier than that I had a conversation with Mr. Kales 
and he said that the time for a settlement of the litigation had 
arrived, and not only advised that the commission should settle, but 
urged it upon me in several interviews; and I: also talked with 
Judge Trumbull, and he advised me that. the commission could not 
hope to do any better than that decree; that he thought that was 
as good as the commission wouid ever do in that matter. 

Signature waived. 


56] Depo. of W. K. Nixon. 


In the Cireuit Court of the United States for the Northern District: 


of Illinois. In Chancery. 


THe Soura Park CoMMIssIoNERS, Complainant, 
vs. 
Wa. P. Kerr and Others, Defendants. 
Testimony taken by consent before S. W. Burnham, U. S. com’r 
[of] said court, Tuesday, the Ist day of August, A. D. 1882. 

Present: Mr. Booth, representing Mr. Fuller, for complainant ; 
Mr. Leaming, for defendant. 

Wirson K. Ntxon, a witness on behalf of the defendant, being 
first duly sworn, was examined in chief by Mr. LEAMING, and de- 
poses and says as follows : : 

Int. 1. Please state your name, age, residence, and occupation. 

Ans. Wilson K, Nixon: age, O6 ; residence, Chicago ; occupation, 
real estate.. | 
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Q. Y ou are one of the parties defendant to this suit ? 

A. So I understand. ; 

Q. I will call your attention to any conversation you may have 
had. with John R. Walsh, president of the South Park Commis- 

sioners, since the. filing of this bill of complaint, and your 
062 being served touching the matter of your note. State as near 
as you can when it was and what he said. 

A. I think a day or two after being served with notice of this suit, 
Mr. John R. Walsh having always been for many years a particular 
fried of mine, I called to see him to ask what it meant, and if it was 
necessary or advisable for me to engage any attorney or some one 
to prepare an answer in my behalf. Mr. Walsh told me it was 
totally unnecessary ; that I need see no more about it; that there 
was a great deal more.money than that to be paid by them to Kerr 
and Dunlev v by the park; that the particular par ty they were after was 
Mr. Morgan, and he wound up by again saying I need do nothing 
whatever about it; just let it run; no necessity to see about it at 
all. I took his advice as that of a friend, and I have never seen 
about it from that day to this. 

Q. What position did Mr. Walsh occupy at that time ? 

A. He was in the park commission, and understood to be man- 
ager of the park board—the princip: al man init. I ‘don’t know 
that he was president, but he was understood .to be the managing 
man of the board, and it was for that reason and on account of my 
friendship with him that I called on him. 

Q. That is the substance of the conversation ? 

A. Yes, sir. 

Q. You relied on that conversation and did nothing after- 

wards ? 
563 4 I did nothing afterwards, and never have done. 
What would you have done in regard to the payment 


of the a if Mr. Walsh had insisted on its payment ? 


A. I should have gone to Judge Dunlevy and told him he would 
have to take care of ‘it; I could not. 

The right to cross-examine the witness is reserved. 

Signature waived. 


564 In the Circuit Court of the United States for the Northern 
District of Illinois. 


~ Sourn Park CommissIONERs, Complainant, 
vs. 
Wa. P. Kerr et al., Defendants. 


Testimony taken before Heury W. Bishop, master in chancery of 


said court, Wednesday, the 2 day of August, A. D. 1882. 
Present: Mr, Leaming for defendant-. 


Paut CoRNELL,a witness on behalf the defendant-, being first duly 
sworn, was examined in chief by Mr. LEAMING, and deposes and says 
as follows 
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By Mr. LEAMING: 


(. You stated you were present, in your former examination, ata 
meeting of the board which adopted the resolution for the expendi- 
ture of the $90,000 before referred to? 

A. Yes, sir. 

Q. Did you not state that the proposed contract was submitted at 
the same meeting ? 

A. I did. | 

Q. And the consideration of it was postponed ? 

A. It was. ; 
565 Q. That was after the entry of the decree, spoken of as the 
Harlan deeree, in the United [States] courts between the South 
Park Commissioners and Kerr, was it not? 

A. Yes, sir; it must have been. : 

Q. Was not the board as the board at that time advised that it 
would have to pay to Kerr for all the south half as section 13, ex- 
cepting the 80 acres mentioned in the decree and some two block- 

A. Yes, sir; that they would probably have to pay. 

(). Will you state what’was the understanding with reference to 
the paying of the $90,090 under the resolutions at that time of Its 
passing as to how that should be applied in case from any cause the 
proposed contract fell through ? 

A. [ understood that if the proposed contract should fall through 
we would have the entire third interest, as well as the Dobbins in- 
terest, as security ‘for the money ? | 

(). Did you “underst ind that those inte rests were consolidated in 
Kerr’ 

A. 1 wesibisehibah that they were. 

Q. Ilow much money have the park commissioners levied as an 
assessinent as the land selected by the Legislature for the park ° 5 

A. The*original letter was $5 360,000. 

(). How much of that assessment has been collected ‘ ? 

A. More than $5 ,0009000. 3 
566 - You may e xpl iin how it could be more than $3,000, 000. 
The interest makes considerable more than $3,000,000. 

Q. nes much of that money has been expended in the purchases 
of land ? 

A.’ Very nearly $3,000,000. 3 

Q. How mueh is now on hand in the treasury, or should be? 

A. In-money and tax securities between $3 and $400,000. 

Q. Is that assessment fund kept separate ? 

A. It is designed to be kept separate. 
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567. a the Circuit Court of the United States for the Northern 
District of Illinois.. In Chancery. 


SouTtH Park CoMMIssIONERS, Complainant, 
Us. 


Wm P. Kerr e al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Wednesday, the 2d day of August, A. D. 1882. 


Present: Mr. Leaming for defendant-. 


JOHN C. DUNLEvVyY, a witness on behalf of the defendant-, being 
first duly sworn, was examined in chief by Mr. LEAMING, and de- 
poses and says as follows: 


Mr. LEAMING::. 


Q. When did you commence negotiations of compromise, and with 
whom, in respect to this land? State generally all the cireum- 
stances. 

A. I cannot give the exact date, but not long after the decree en- 
tered by Judge Harlan on the 5th or 8th of October, 1878. I met 
James Morgan, who was president of the South Park Board, on the 

street. He greeted me kindly and laughingly, and said : 
968 “Judge Harlan has rendered a decree in that case, and, to pre- 

vent further litigation, expense, and trouble, h: udn’t we better 
get together and settle upon a compromise?” I replied to him in 
about the same spirit in which he had approached me: “ Yes, at 
any time the park board shows a disposition to settle on equitable 
terms [ am willing to meet them even more than half way.” He 
then said we had Anow—that under Judge Harlan’s decree we have 
to pay Kerr for all but 50 acres—for all that belongs to Kerr of this 


‘land; we are advised by our attorneys, and are anxious to settle it 


on that day, isso that we can go to work and improve the land, and 
stop further expense.” I met him again not many days afterwards 
on Dearborn or Madison, and whether he or I opened the conversa- 
tion I do not remember, but [ said to him, “ Mr. Morgan, [ want to 


show to you—you are the president of the park board—that Mr. 


Kerr is not the kind of man he has been represented to be. He 
is willing and anxious this matter shall be so arranged and settled 
that the public shall lose no money, and that no member of the 
board, or any party connected with the negotiation, shall suffer in 
the settlement.” Ue then either went with me or referred me to 
Col. Thompson, who, he said, understood this case very well, and 

that he would have a talk with him and with other 
569 members of the board, and if we could agree upon terms of 

settlement and stop further litigation and the very heavy ex- 
pense to which we had been in the litie: ation that they would be ex- 
ceedingly glad to do so and get possession of the land so we could 
improve w ‘ithout i increasing the amount the board would have to pay 
for. Then, either within connection with Col. Thompson or with 
Col. Thompson alone, I left it, but the peculiar terms of the decree of 
Judge Harlan under and by which Mr. Kerr was required before he 
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could recover from or receive from the park commissioners any pay 
for his land, — not only his quit-claim of all interest in the land in 
controversy, but the claiming deed of any parties claiming under 
him since the commencement of the suit, Thomas 8S. Debbons, or, 
aus he afterwards claimed, Mary C. Dobbins, held the title, or an in- 
terest by quit-claim deed, from Kerr after the commencement of 
the suit, and it was therefore necessary,in order that Judge Harlan’s 
decree might be carried out, Kerr should not only quit-claim his 
interest to the park commissioners , but should procure a quit-claim 
deed of Thomas 8S. Dobbins or Mary C Dobbins, or both. I also rep- 
resented to Mr. Morgan, as I did to Walsh and Sherman, two 
570 other members of the board, and Col. Thompson that very 
serious litigations and trouble and a very great deal of 
feeling had arisen between Kerr and Dobbins, and that: there- 
fore if I should make any settlement with the ays commiission- 
ers under the te = of the decree, without deed of Thomas 8. 
Dobbins and Mary C. Dobbins, that they, under the isnot 
of the decree of Judge Harlan, might inte rvene and prevent any set- 
tlement that Kerr and the park commissioners might make, or agree- 
ment for settlement that-'they might make, and that, therefore, be- 
fore I could enter upon any terms of settlement for Kerr with the 
park commissioners 1t was absolutely necessary that I should first 
have a settlement with, or procure a conveyance from, Dobbins, or 
Dobbins and wife, to Kerr of the Dobbins interest. This being ex- 
plained to Morgan, Walsh, and Sherman, members of the: park 
board, they personally .and as members of the board agreed. 
that all negotiations between Kerr and the park commissioners 
should remain in abeyance until the trouble and litigations 
between Kerr and Dobbins or Mrs. Dobbins should be settled, 
and until such time as Kerr should be able to procure a quit-claim 
deed of Dobbins and wife of the Dobbins interest, so that Kerr 


night — in such a position to comply, with the decree of 
oT1 ° Judge Harlan. In accordance with this understanding Kerr, 


by himself and attorneys, took steps to procure the title to 


the Dobbins interest; had the same advertised for sale under the’ 


Rhode’s trust deed perhaps three times. betore Nov. 1, 1879; .two of 
these sales were enjoined. by Dobbins or Mrs. Debbins; the third 
was voluntarily postponed by Kerr upon the agreement on behalf 
of Dobbins and wife that they would sell out on certain terms and 
conditions. After this agreement on the part of Dobbins and wife 
to sell to Kerr, Kerr notified Morgan, who was president of the board, 
and Walsh and Sherman, members of the board, that he had made 
an arrangement to buy the Dobbins interest, and put himself ina 
position to comply with Judge Harlan’s decree: that he had bor- 
rowed of the National Bank of Illinois, or J. I. Bennett, of the Na- 
tional Bank of Ilinois, $21,000, which had been paid over to. Mrs. 
Dobbins and their conveyance secured, and that he, Kerr, by his 
own motion had had that interest placed in the h: mds of Ingals, 
trustee, so that under any and all circumstances it might be held as 
security for the $21,000 borrowed from the bank, and after the pay- 
ment to the bank of the $21,000 to be reconveyed to Kerr. I 
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572 claimed at or-about the same time, and said to Morgan and 
. Walsh that I feared the conveyance of Dobbins and wife 
might not possibly convey the whole title ; that it conveyed the prop- 
erty of Mrs. Dobbins, but I bad intimations or knowledge of the fact 
that Thomas S. Dobbins had become indebted ; that the title of this 
property was originally in fact in Dobbins, and that in a creditor’s 
bill filed by Mathewson and Hunt they were claiming that this was 
not Mrs. Dobbins’ property, but was in fact the property of T. 8. 
Dobbins, and liable for the payment of the debts of T. S. Dobbins, 
Mathewson and Hunt being objecting creditors of Dobbins; and 
that therefore before Kerr could comply with the decree of Judge 
Harlan, and.furnish a deed and all those claiming under him since 
the commencement of the suit, it would be necessary to get the title 
of R.S. Jenkins received under Mathewson & Hunt, creditor’s bill, 
and R. 8. Jenkins, assignee in bankruptey of Thomas 8. Dobbins, 
and that I would go on and procure the title of Jenkins, receiver 
and assignee of Dobbins for Kerr, before I would ask them to con- 
sider Kerr’s title perfected, or Kerr competent to comply with the 
decree of Judge Harlan. I had taken steps to procure the Dobbins 
and wife conveyance and the conveyance of Jenkins, receiver 

573 and assignee, long before I had asked the park commissioners, 
Morgan, Walsh, and Sherman, to trust or risk and advance 

any money in anticipation of Kerr’s being prepared to carry out 


“ 


the decree of Judge Harlan. 


574 In the Circuit Court of the United States for the Northern 
: District of Illinois. In Chancery. 


So. Park Com’rs, Complainant, vs. Kerr et al., Deferudants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Thursday, the 5 day of August, A. D. 1882. 


Mr. Booth (for Mr. Fuller), representing compl’t; Mr. Leaming, 
representing defendant. . 


Jno. C. DuniLevy, a witness on behalf of defendant, being first 
duly sworn, was examined in chief by Mr. LEAMING, and deposes 
and says as follows: 


Mr. LEAMING: 


Q. If you have anything more to state in reply to the in- 
575 terrogatory go on and state it. - 

A. I had the personal promise of Walsh, Morgan, and 
Sherman to aid Kerr individually in perfecting his title, so as to 
enable him to comply with the condition of the decree of Judge 
Harlan to procure the release of those claiming under him since the 
commencement of this suit. I bad been prior and up to the time 
negotiating a loan on the notes of Dobbins, secured by the Rhodes 
trust deed through Jno. L. Avery,a broker; and that negotiation for 
a loan was pending with the Illinois Savings and Loan Company, or 
with some other capitalist which he represented, when it was sug- 
gested - ver think, by Mr. Walsh that any loan made on those 
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securities could better be made through the National Bank of Ilh- 
nois, and in accordance with such suggestion, believing as I then 
supposed Walsh to be a member of the executors or financial 
committee of the National Bank of Illinois, a loan was made of 
$59,900 on the Dobbins notes as collateral, with the express 

agreement upon the part of Walsh, and his pledge of honor 
576 as an individual, and also the promise of John B. Sher- 

man and James Morgan, that they would furnish money to 
Kerr, under the terms of Judge Harlan’s decree, in anticipation of 
a settlement and compromise, and pay any money that he might 
want of the National Bank of Illinots, with the Dobbins notes as col- 
lateral, in settlement and payment of what they should owe or did owe 
Kerr on a portion, of least, of the south fractional half of section 13, 
under the decree of Judge Harlan. With such representation a loan 
was made of the National Bank of Illinois on these Dobbins notes as 
collateral instead of through John L. Avery. Mr. Walsir represented 
and told me both before Morgan ceased to be president of the board 
and after, and when Walsh became president, that the park com- 
missioners had been advised by their attorney and by all of them, 
and I think he mentioned the name of two, and perhaps three— 
Beckwith, Kales, C. W. Fuller—that under any and all cireum- 
stances the South Park Commissioners, as a corporation, would have 

to pay Kerr for all of the south half of section 13, except the 
977 = SOacres excluded in the decision of Judge Harlan, and that 

the commission, as ‘a board, were anxious to pay Kerr any: 
amount of money that might be safe on his interest in said half 
section under Judge Harlan’s decree, and thereby so stop the run- 


hing of six per cent. Interest against the Commission, and in favor - 


of Kerr; that they had money on hand which was lying idle, a large 
amount producing no interest, as | understood, in the National Bank 
of Ilinois,-their treasurer, and that whatever they would pay Kerr 
would stop six per cent. interest, uider the decree of Judge Harlan. 


Upon such representation I produced and suggested to Mr. Walsh, 


then president of the board, after Morgan had gone out, a quit-claim 
deed of Wm. P. Kerr to the South Park Commissioners for all that 
portion of the south half of section 13 which Judge Harlan had de- 
creed should be conveyed or quit-claimed by Kerr upon the com- 
missioner paying to him the amount in money that the land 
should be found to be worth, which deed was placed in my posses- 
sion for that purpose, and directed me to do so. Mr. Walsh, as presi- 

dent of the board, said that they would receive such conveyance 
O75 and be glad to do-so, and not. only allow the $90,000.00 that 

had been paid as part of the purchase-money, but would -be 
glad to pay more and stop interest on so ‘much as they were then 
able to pay out of moneys lying idle that the bank had, but as the 
board had an attorney they could do nothing without the advice of 
their attorney,and we would meet the next Monday morning at Mr. 
Fuller’s office and carry out this agreement. We did meet at Mr. 
Fuller’s office—Mr. Walsh was present and myself—the next Monday 
morning. Mr. Walsh stated the terms to Mr. Fuller; Mr. Fuller ob- 
jected to the South Park Commission paying Mr. Kerr any money, 
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as it would be putting a club into the hands of the enemies to break . 
their heads with. I thereupon said we did not want any money ; we 
wanted to invest the park commissioners with this title of Kerr dur- 
ing his lifetime, he then being in very poor health; that Kerr would 
require Ingals, then trustee, to also convey to the park commis- 
sioner- the title that he had upon the terms and conditions on 
579 ~ which Kerr had received the $90,000 of the purchase-money, 
and those terms were to. be entered in the cases pending in 
the circuit court of the United States, and if Kerr and park com- 
missioners could not agree upon what the full amount of the money 
should be the balance should be ascertained by a jury, as provided 
by the decree entered in the case by Judge Harlan. This arrange- 
ment was after the Supreme Court had aftiimed the decree of Judge 
Harlan, but perhaps before the mandate had been sent down to the 
circuit court of Illinois. That would then have been carried out, as 
Mr. Kerr’s agent and attorney thought, and as he thought and 
would be a great saving of cost and expense of litigation, and would 
have resulted, probably, in a settlement of the whole controversy 
between Kerr and the South Park Commissioner- without any fur- 
ther expense, trouble, or litigation ; but the attorney, Mr. Fuller, for 
reasons that he did not give, objected to the arrangement and it was 
not carried out. The deeds are still in my possession and 
580 have been in the possession of’ Mr. Leaming for all that part of 
the land found to belong to Kerr by Judge Harlan, ready to 
be delivered to the South Park Commissioners, under the terms of 
the decree of Judge Harlan, whenever the same shall be paid for. 
Q. During the pending of the negotiation, which resulted in Kerr 
signing by you the contract known as Exhibit A to Morgan’s answer, 
did you inany conversation between yourself and any one of the park 
commissioners ever hear it suggested on their part that the South 
Park Commission was purchasing or attempting to purchase what 
is known as the Dobbins interest’? If so, state such conversation. 
A. During the whole negotiation I did not understand from one 
of the three park commissioners with whom I talked about the negotia- 
tion that they had any plan or desire to buy the Dobbins interest 
as distinct from the Kerr interest, but, upon the other hand, I ex- 
ylained to Morgan and Walsh and to Sherman the trouble that 
Kerr had got into with his dealings with Dobbins; that there was 
very serious and grave litigation and controversy between 
581 + Kerrand Dobbins as to the extent of Dobbins’ interest, and as 
to the liability of Mrs. Dobbins in paying Kerr what she or 
Dobbins owed for the balance of the purchase-money, and that in 
order to comply with the decree of Judge Harlan, entered in the . 
case, it would be necessary before 1t could be carried out that Kerr 
should procure a quit-claim deed or conveyance of Dobbins and 
wife to the South Park Commissioners, but Mr. Kerr was attempting 
to get that in anticipation or preparing himself to carry out Pe 
Harlan’s decree, and that a part of the consideration for our nego- 
tiations with them of the whole interest was that Kerr might be able 
to obtain the Dobbins interest, and thereby comply with the decree of 
Judge Harlan. Each one of the three, Morgan, Walch, and Sherman, 
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pledged to Mr. Kerr his aid and assistance in that regard, knowing 

and believing that it would enable Kerr to convey to the park com- 

missioners the whole intere st, as provided for by the decree of Judge 
Harlan. 

582 Q. What was the consideration for making the agreement 
spoken of in writing, Exhibit A to Morgan’ Ss answer, on 

behalf of Mr. Kerr? | 3 

A. One of the great considerations and tnducements on behalf of 
Kerr was to get clear of the exceeding- annoying litigation that had 
sprung up between Dobbins and Kerr. You will find bv reference 
to the record of circuit court of Cook county that very serious litiga- 
tion had occurred between them and every expensive litigation. Before 
Judge Harlan’s decree could be complhed with by Kerr, it was abso- 
lutely necessary that the litigation between him and Dobbins should 
be some way terminated. These three gentlemen that I have named 
were duly, advised of the trouble. Dobbins had gone into bank- 
ruptey. The purchase made by him originally had Deen transferred 
to Rhodes and his wife. A creditor’s bill had been filed against 
Dobbins’, claiming that this particular interest in the South Park 
property was Dobbins’ property and not Mrs. Dobbins’, and asking 
to subject this very interest to the payment of Dobbins’ debts gener- 

ally, and Mr. Kerr and his agent:saw endless litigation grow- 
583 ing out of the question as to whether the interest in this 

property belonged to Mr. or Mrs. Dobbins, or to his creditors 
under the creditors’ bill. To get clear of all that endless and ex- 
pensive litigation, Mr. Kerr de termined to buy out the Dobbins title 
& litigation at any expense and any cost that might be required. 

Q. Did you communicate that to-them ? 

A. I told that to,these three commissioners, Morgan, Walsh, and 
Sherman, and that unless this matter was arranged and adjusted 
the litigation touching the title of Dobbins’ portion of this tract 
might be almost interminable, through his creditors rn his 
assignment in bankruptey. 

Q. Was these gentlemen that you have named. informed you were 
negotl iting for a settlemeut with Dobbins and for a purchiise of his 
title? 

A. They were informed that I had advertised it for sale at léast 
two or three times, and were determined to buy out the Dobbins in- 
terest in order to prevent this endless litigation. Each one of them 

pledged himself to aid me in that regard in order to stop liti- 
584 gation, for they all said we must have the title to the land in 

the park, and go on and improve it, and they would help me 
In any way in order that the tithe might be settled. 

Q. What I want you to answer is whether you told them that you. 
were actually negotiating to purchase this Dobbins title for Kerr. 

A. I told ‘them I was” negotiating with Dobbins and had been 
since July 5, ’77, to get the title of Dobbins to Kerr, and ‘that un- 
der the decree of Judge Harlan, of October 5th, ’78, it became obso- 
lutely necessary for Kerr to procure the Dobbins title before [he] 
could carry out this decree. I told them all the necessary cireum- 
stances connected with my negotiations with Dobbins and asked 


o~ 
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marked Exhibit A, and what? 
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that they’ keep it secret from Price, who was a friend of Dobbins 
and a neighbor, and he would throw obstacles in the way of my ne- 
gotiations with Dobbins, and therefore I did not want them to tell 
him anything about it; they said that they would not tell Price and 
and would not tell Dobbins of the necessity imposed upon Dobbins 
by the Harlan decree of his getting the Dobbins title for, as 
585  Kerr’s attorney construed that decree, he could not recover 
one dollar of the South Park Commissioner- or any of the land 

until he had procured Dobbins’ title. | 
Q. Was there any agreement between any of the commissioners 
and you, acting for Kerr, as to the advance of money to Kerr, pend- 
ing the consideration by the commissioners of the proposed contract, 


A. About November 12th, ’79, Dobbins and Mrs. Dobbins had 
agreed with Kerr to sell and convey to him their interest in the 
suuth half of fractional section 13 for $21,000, and an agreement on 
his behalf that he would consent that a judgment be had against 
Mrs. Dobbins in the circuit court of the United States for about 
$69,000 should be set aside and annulled, Mr. Kerr, through his 
agent, accept that proposition, and through J. I. Bennett borrowed 
$21,000 from the National Bank of Illinois and paid it over to Mrs. 
Dobbins on the 12 or 15 of November, of ’79, in settlement of the 
agreement. Both Morgan, Walsh, and Sherman was told of this 

agreement within three days after it was made, and that Kerr 
586 thereby had prepared himself to comply with the terms of 
Judge Harlan’s decree, and delivered his own deed for this 
land as well as the deeds of all and any persons claiming under him 
since the commencement of the suit. 

(. You received $7,200 after that from the commission, under 
what circumstances, and when was that received ? 

A. In order to perfect the title in Kerr, so that he might comply 
with Judge Harlan’s decree, I deemed it necessary to procure a con- 
veyance from R. E. Jenkins. : 

A. Answer the question and state whether that $7,200 came to 
you, or did you have some arrangement that you were to have a - 
credit, or anything of that kind? 

A. I think it wasin Feb., 1880, that I received $7,200. Ithink it was 
in a check or a warrant of the treasurer of the South Park Commis- 
sioners-‘on the treasurer of the board, which was Mr. Schneider, presi- 
dent of the Illinois National Bank. That was paid to me as the attor- 

ney-in-fact of Kerr, I] think, by James Morgan, under the 
587 — statement that it was the balance of $90,000 which the park 
commissioners had placed in his hands to pay to Kerr upon 
an agreement and understanding that whatever they should pay 
that amount, being part of it, should be a credit for any amount 
thereafter found due to Kerr under the terms of the decree by 
Judge Harlan—to be found by a jury unless Kerr and park com- 
missioners should agree what that sum should be without the in- 
tervention of a jury. 3 
Q. State how that sum was secured—the $7,200. 
A. Of my own notion and out of abundance of caution to so ar- 
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‘ange this whole dealing with the So. Park Com’rs that no fault 
should ever be found with them, that each one of them could say 
that they had acted honestly and judici ally, faithfully, and success- 
fully in this whole transaction between the commissioners and Kerr, 
I myself directed without a request on their part that a deed made 
by Jenkins as receiver of Dobbins and Jenkins as assignee of bank- 
ruptcy of Dobbins should be placed in the hands of some party 
where it would secure the South Park Commissioners or the 
588 public to the extent of $7,200, and I therefore directed the 
deed of Jenkins to be made to a gentleman by the name of 
Ingals, to hold it in trust for the public, of the South Park munici- 
pal corporation or to commissioners to secure the $7,200 so paid’me 
by Mr. Morgan. [required Mr. Ingals to give a declaration of trust 
that he held it for that purpose in addition to a declaration of trust 
he had formerly given. in order to make both that and any other 
money that the South Park Commissioners may have become liable 
for to Kerr perfectly safe. -Mr.. Kerr executed deeds to quit-claim 
to the South Park Cominissioners for his interest In this whole half 
section and placed them in the hands of Jeremiah Leaming with 
direction to tender them to the South Park Commission on. ¢on- 
dition that they would pay him any balance that might ultimately 
be found due from the South Park Commissioners under the decree 
of Judge Earlan. 
(). What was the consideration for the deed from Kerr to Rhodes? 
A. The moving consideration to Kerr was such an amount 
589 of money as he might at that time be compelled to required 


to use In the litigation with the South Park Commissioners. 


and the ajd and assistance and legal services of parties who reside 
in Illinois and were acquainted with the laws of Hlinois and attor- 
neys In and about litigation with South Park Commissioners, who 


had essumed litigation on behalf of Phillips. Mr. Kerr was com- 


parative- a poor man, a teacher in a female college in Ohio for 27 
years, and [had] little money to carry on a litigation with a power- 
ful corporation, and being a resident of Ohio he bad neither friends 
-or income In Chicago to aid him against the corporation which was 
representing Phillips, and he desired to have the aid and influence 
of any legal gentlemen resident in Chicago to carry on the litigation 
at law and assist him and his Ohio agent in the litigation. Mr 


Dobbins represented that he would get the legal services of Mr. 


Fuller; of MeCagg and Fuller, the legal services of H.S. Monroe, 
the legal services of EK. B. McCagg. and others if necessary, 

590 and furnish them at his own expense and costs to aid Mr. 
Kerr in defending his title against the claim of Phillips. 

Q. In the course of this proceeding something has been said 
about of Dobbins and. Kerr contract in regard to the sale of this 
property for the sum of $5,000. What was the consideration of that 
contract, and when was 1t ? 

A. In this negotiation, the sale of an undivided interest, Dobbins 
and Kerr agreed about one or two or three points in reference to the 
sale. Mr. Kerr, for the consideration of a little money and legal 
services that Dobbins promised to render, consented to sell a quarter 
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interest at’ much less, as I remember, of about one-third proposed 
cash value, supposed cash value in money, and the other two-thirds 
in these services that I have spoken of, but to secure that and carry 
it out required Mr. Dobbins to agree that although he bought this 
land at nominally $16.00 an acre in money he would not use or sell 
the same to the South Park Commissioners or to any who would use 
the undivided interest against the remaining interest of Kerr without 
the written consent of Kerr, and that if.he should dispose of this in- 
terest or that it might be in any way held by a person adversed 
591 to the interest of Kerr, that he should forfeit the sum of 
$50,000 ; that he would become a partner of Kerr in every 
respect in reference to this land, and that either of them should not 
sell without a consultation with or consent of the other, and that it 
should not be sold to anybody, either the Dobbins undivided inter- 
est or the Kerr interest, for less than $5,000 an acre, which was then 
considered a reasonable, fair, and [ may say a low price for the 
land, and except for such guarantee, pledged, promises, and agree- 
ment on the part of Dobbins, and for his agreement to furnish the 
legal services he would not have got any interest of Kerr in the 
land. | 
Q. Was that agreement a part of the consideration of the deed ? 
A. That agreement was a part of the consideration and was signed 
before the deed was tendered or offered ; 1t was a part of the contract 
and consideration itself. It was made, as I remember, about June 
3, 72, whereas the deed and payment was not made until Novem- 
ber. : : 
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Right to cross-examine reserved.’ 


592 ‘In the Circuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


SoutH Park CoMMIssIONERS, Complainant, 
US. 


WittiaM P. Kerr et al., Defendant-. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Friday, the 11th day of August, A. D. 1882. 


Pres’t: Mr. Fuller, for complainant; Mr. Leaming, for defendant. 


LLEWELYN Curry, a witness on behalf of the complainant, being - 
duly sworn, was examined in chief by Mr. Leaming, and deposes 
and says as follows: 


Q. State vour name, age, residence, and occupation. 

A. Llewelwyn Curry ; lawful age ; occupation, broker ; residence, 
Chicago. - | 

Q. State wnether you are one of the defendants in the suit of 
South Park Com’s v. Morgan and others. 
A. Lam. 
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593 Q. State what conversation you had about the commence- 

ment of this suit and when you knew you had been sued by 
the South Park Com’rs, with any South Park Commissioner as to 
your lability, and what they intended by. it. 

A. I had a conversation with Mr. Walsh, an old friend of mine, 
to Whom I very naturally went after this suit had been begun. if 
Was some uneasy about it, and asked him what I should do, and he 
laughingly said I need not pay any attention: to it; they were not 
after me. 

Q. What did he say in that conversation, if anything, about there 
being money enough to pay the note you had given to the National 
Bank of [linois, or why they would not call upon you for the pay- 
ment of any money on the notes? State what he said in regard 


to it. 


Objected to as incompetent and leading. 


A. We had a talk about it. Of course, he went on naturally to 
say why | need not pay any attention to it. It is so long I cannot 
remember distinctly what he did say. My general impression is 

that there was provision otherwise; that the notes would be 
594 ~~ paid for by indebtedness due Dunlevy. | 
(). By indebtedness of whom to Dunlevy ? 

A. The inference was, the park commissioners, of course. 

Q. Did he give you to understand how that indebtedness of the 
park comTs arose * ? Aa 


Objected to as before. 


.A. We had many conversations about this thing. In that con- 
versation I do not know he went ‘into any explanation as to how 
that indebtedness arose. 

Q. About that time what did he say the inde ania or \<err 
was for? : 

A. For lands. 

(Q. For what lands? 

A. These lands that have been in constant litigation. I cannot 
say he then and there gave a legal description of the lands, except- 
ing Kerr’s lands. I recollect very distinetly he said [ need not pay 
any attention to the suits; that they were not after me, and when I 
made some reply, that | hadn’t money to pay the notes with any- 
how, he said, Well, there is plenty of money, enough indebtedness 
to Dunlevy, enough due Dunlevy to pay off all the notes. 

@. Was Mr. Walsh at that time president of the board ? 
595 A. He was. We talked a good deal then and there about 
the money, about what had ‘become of it, how much of it I 
got, and all that. 

Q. Did you tell him how much vou got? : 

A. Yes, sir; IT told him [ hadn't got any of it; that Iwas a friend 
of Judge Dunlevy. 

Q. State how long subsequent to that—this suit having been com- 
menced about August, 1880—whether long subsequent | to that, say 
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in 1881 and beginning of 1882, you had any further conversation 
with Mr. Walsh about this suit, and your liability, upon it; and, if 
so, what he said. © 3 

- A. I have had a great many conversations with him. He told me 


frequently your were foo!s to litigate it; that they would fight it on 


up, and keep fighting it, and his successors afterwards. 
Q. How long did he say the park com’rs—the present board—in- 
tended to litigate this claim ? 


Objected to as incompetent and immaterial. 


Q. Give his expression—litigate it forever ? 
A. Yes, sir; that was his idea; there would be no end to 
596 their litigation, and you ought to take what you could get. 
Q. Did he say anything about wrecking Dunlevy in the 
litigation, and breaking them up? 

Objected to as leading. 

A. I don’t remember about that—about his using that language ; 
but that it would be an endless litigation was his constant assertion. 

Q. That was his constant assertion—that it would be an endless 
litigation ? | | : 

A. Yes, sir. I was endeavoring, as you know, to fetch about a 
compromise. I think you were inclined to compromise yourself. 

Q. You were doing it at whose request ?. 

A. The first message was sent from Walsh to Dunlevy by me. 

Q. Was-it in connection with his request to you to urge me to 
compromise that he stated if I did not the litigation would be 
endless ? : 

A. No; I cannot say he ever sent any word to you of any threat. 

Q. Did he say so to you during the negotiation ? 

A. Yes, sir; he said that often. 


Cross-examination waived. 
Signature waived. 


597 And the defendants Kerr also introduced mandate of the 

Supreme Court, filed in the cause of the South Park Commis- 
sioners vs. Kerr in the United States circuit court for the northern’ 
district of Illinois in May, 1882, affirming the decree in said cause 
entered in October, 1878, which is in the words and figures follow- 
ing, to wit: . 


Mandate. 
UNITED STATES OF AMERICA, 88: 


The President of thie United States of America to the hon- 
[SEAL. ] orable the judges of the circuit court of the United States 
for the northern district of Illinois, Greeting: 


Whereas lately in the circuit court of the United States for the 
northern district of Illinois before you, or some of you, in a cause 
between William P. Kerr, complainent, and John M. Wilson, Paul 
Cornell, Leverett B. Sidway, George ¥. Gage, Chauncey T. Bowen, 
34—124 
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The South Park Commissioners, Charles P. Philips, and Charles H. 
Atkins, defendants, wherein the decree of the said circuit court en- 
tered in said cause on the 8th day of October, A. D. 1878, is in the 
following words, viz: 

This cause coming onto be heard upon the consolidated bill, 

answers, and replications and proofs, and having been argued 
598 by counsel, and the court being sufficiently advised in the 
yremises, 1tis ordered, adjudged, and decreed that the defend- 
ant, The South Park Commissioners, pay to the complainant, Wil- 
liam P. Kerr and his assignees, the value of the premises, on the 
twenty-seventh day of Augt ust, A. D. 1870, known and described 
as the south fractional half of section thirteen, in township thirty- 
eight north, of range fourteen east, of the third principal meridian, 
except lots), 10, and 15, in has. B. Phillips’ subdivision of 26 acresoff 
the west side of the S. W. } of said section thirteen, according to plat 
of same recorded in the recorder’s office of GC. county, in book 98 
of maps, p. 9, and the east half of said southwest quarter of said 
section thirteen, together with interest thereon from the twenty-sev- 
enth day of August, A. D. 1870, at the rate of six per cent. per 
annum, upon the conveyance of said premises by the complainant, 
William P. Kerr, and his assignees claiming under him since the 
commencement of this suit, by deed, which shall release to the 
South Patk Commissioners all interest, of the said. complain- 
‘ant and his assignees. And it is further ordered that 
599 ‘the value of said premises required to be paid be ‘ascer- 
tained as follows: A jury shall be empannelled in this court 
on the law side thereof to hear the evidence submitted by both par- 
ties, and said jury shall determine by their verdict the value of the 
land hereinbefore described on the twenty-seventh day of August, 
A. D. 1870, the time when possession was taken by the South Park 
Commissioners, and the verdict shall be certified by the clerk to the 
chancery side of this court, and the amount so found shall be con- 
sidered as the value of said premises on the day aforesaid unless set 
aside or changed by the further order of this court. 

And it is further ordered that the complainant, William P. Kerr, 
make a deed and procure deeds.to be made by all persons claiming 
under him since the commencement of this suit, conveying to the 
~ South Park Commissioners the premises aforesaid when they shall 
pay the amount found to be due, with interest from the twenty- 

seventh day of August, A. D. 1870, at the rate of six per 
600 centum per annum, and the court denies any relief to the 

complainant as to. the east half of the southwest quarter of 
section 13 aforesaid, and it is ordered that the bill of complaint be 
dismissed as to that part of the premises. 

And it appearing to the court that the South Park Commissioners 
have commenced proceedings to condemn the undivided one-quar- 
ter of the west half of the southeast quarter of section twenty- 
four, in ‘township thirty-eight north, of range fourteen east, of the 
third principal meridian, another of the tracts described in the bill 
belonging to the complainant, it is ordered that all questions touch- 
ing the same be reserved for the further order of the court. 


THE SOUTH PARK COMMISSIONERS. 267 


It is further ordered that the question of costs be postponed for 
the further consideration and order of the court, as by the inspec- 
tion of the transcript of the record of the said circuit court, which 
was brought into the Supreme Court of the United States by virtue 
of an appeal taken by the South Park Commissioners and a cross- 

appeal taken by William P. Kerr, agreeably to the act of 
601 Congress in such case made and provided, — fully and at 
large appears. | 

And whereas in the present term of October, in the year of our 
Lord one thousand eighteen hundred and eighty-one, the said cause 
came on to be heard before the said Supreme Court on the said 
transcript of record on appeal and cross-appeal and was argued by 
counsel : , 

On consideration ‘whereof, the court being equally divided in 
opinion, it is now liere ordered, adjudged, and decreed by this court 
that the decree of the said circuit court in this cause be, and the same 
is hereby, affirmed, each party paying the costs of their appeal in this 
court. 


: 12TH DecemMBER, 1881. 
You therefore are hereby commanded that such proceedings be 
had in said cause as according to right and justice and the laws of 
the United States ought to be had, the said appeal notwithstanding. 
Witness the Honorable Morrison R. Waite, Chief Justice of said 
Supreme Court, the thirteenth day of May, in the year of our Lord one 

thousand eight hundred and eighty-two. 
JAMES H. McKENNEY, 
Clerk of the Supreme Court of the United States. 


602 (Endorsed:) Nos. 90 & 772. October term, 1881. Man- 

date Supreme Court United States. South Park Comm'rs 1. 
Kerr & Kerr v. South Park Comm’rs et al. Filed May 17, 1882. 
W. H. Bradley, clerk. 


603 The def’ts Kerr also introduced in evidence the following 
from reports of complainant, South Park Commissioners, as 
follows, to wit: 


Official report of the South Park Commissioners, dated Dee. 1, 
1879, to the board of county commissioners of Cook county, for year 
ending Dec. 1, 1879, * * * showing on page 15 as follows: 


“Expenditures. Land Account. 


“Account of securities on land, frac. S. E. } and 8. W. } 
eee: 13, 36,14. on 0nd ccc cccnse nna deneae enue $88,669.04.” 


With other items of expenditure on land account, which report 
consists of 29 pages, and is signed by all the commissioners. 

Also, same report, for year ending Dec. 1, 1880, page 16, as fol- 
lows: 
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“Expenditures. Law Account. 


* * * “ Account of purchase of Phillips tract, frac- 
tional S. E. 4 and S. W. } sec. 13, 38, 14----- ~---~--- $7,310 00.’ 


*K * *K *K *x * *K 


And page 7, as follows: 


‘Of the large acreage embraced in the South Park system, includ- 
ing Grand, Drexel, and Oakwood boulevards, and the long stretches 
of 55th street and Western avenue, the commission has yet tu acquire 
an acre in the West Park, now used as a school lot, condemnation of 
which will be necessary, inasmuch as the school directors demand, 

in the option of the commission, an excessive price. Also 
604 some three lots on 55th street in which condemnation pro- 

ceedings are pending, and, though it has possession, it has yet 
to pay in full for the tract of two hundred acres, or more, in the 
East Park, known as the Phillips tract. The outcome of the litiga- 
tion concerning this last-named tract is a matter of anxious con- 
sideration with the commission. Ten years ago the commission 
took possession of the tract under a contract with the putative owner, 
C. B. Phillips, by which he agreed to sell the same to the commission | 
for $800 an acre, but adverse claimants sprung up. the most con- 
spicuous of whom was one Kerr, who claimed title to the tract by 
reason of his purchase of the propert: sold under an execution for 
a judgment against Phillips. Mrs. Fuillips was also a claimant, 
both as having conveyance from: her husband, C. B. Phillips, 
and as having had a homestead, unaffected by sale under an 
execution. Kerr filed a bill in’ the United ‘States cireuit court 
to quiet title, and: the litigation thus commenced has not been 
determined, but, having. reached the Supreme Court of the 
United States, there lingers, with no immediate prospect. af 

a decision. Kerr conveyed an. undivided one-fourth in- 
605 terest in the tract to Mrs T.S. Dobbins, and it is believed 

that the court in chancery, where the matter is now pending 
on a bill filed at the instance of the commission, will declare that 
the late president of the commission, having expended $90,000 in 
purchasing securities and endeavoring to obtain some sort of title 
from the park in this fourth interest, the commission has acquired 
such interest; or, many event, that the investment of $90,000 will 
be held good in some form. The whole matter of the ownership of 
this tract is so involved between-claimants and persons claiming to 
hold under them that the commission, unable to deal fairly by all . 
where each claims everything, can but await the event of the legal 
contest. The value of the land will be fixed ultimately, no doubt, 
by a jury of the United States court. 

What its verdict will be isa matter of conjecture only, but there 
are not wanting prophets who predict that the finding will be totally 
beyond the commission’s means of payment. 

The commission is not without.anxiety concerning the result, but 
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its apprehensions are not of this gloomy character. It has no 

606 reason to suppose that a jury in a United States court will 

_ find an outrageous verdict, and its resources for the payment 

of land obligations, which will be husbanded carefully, may be con- 

sidered ample to meet any reasonable demand. The commission 

will resist and demand that — is otherwise. 
These resources are as follows: 


Cash to credit land fund__---------_-_-- - ons Guaeene $127,969.32 
Due from county treasurer as balance of eight install- 
ments of the special assessment for benefits park 


DUTCNRIE on sinn cocaine aciicw 5 cena 26,946.65 
Tax deeds and certificates, estimated value_-_-_- -- _---  9803,448.05 
Appealed tax cases, estimated value-_--_-.--------- 131,828.57 
Investment in Phillips tract -...-.-_.--.-.-- ~eerceaates 90,000.00 


OE seis sis scsi cs anes eh woe ann cnn some oon come 


The foregoing was all the evidence introduced in said cause, and 
this certificate is signed and sealed and made part of the record 
hereof accordingly. Agreed to by counsel. 


THOMAS DRUMMOND. [ska .] 
(Endorsed): Filed August 26, 1882. Wm. H. Bradley, clerk. 


607 Afterwards, to wit, on the third day of October, A. D. 1882, 

there was filed in said clerk’s office an appeal bond in said 
entitled cause, which said appeal bond is in the words and figures 
following, to wit: 


Appeal Bond. 


Know all men by these presents that we, John B. Drake and John 
C. Dunlevy, of Cook county, State of Illinois, are held and firmly 
bound unto the South Park Commissioners, a corporation of the 
same place, in the full and just sum of sixteen thousand dollars 
($16,000), lawful money of the United States, to be paid to the said 
South Park Commissioners, their successors and assigns; to which 
payment, well and truly to be made, we bind ourselves, our heirs, 
executors, and administrators, jointly and severally, and respectively, 
by these presents. 

In witness whereof we, the said John B. Drake and John C. Dun- 
levv, have hereunto set our hands and seals this nineteenth day of 
September, A. D. 1882. 

The condition of this obligation is such that whereas at a term of 

the circuit court of the United States for the northern district 
608 of Illinois, in a suit pending in said court, on the chancery 

side thereof, between the said South Park Commissioners, as 
complainants, and Susie M. Kerr, Rosa L. Kerr, and Joseph B. 
Kerr, executors of William P. Kerr, deceased, and others are de- 
fendants, a decree was entered August twenty-sixth, A. D. 1882, 
against said defendants in said cause ; 

And whereas an appeal was allowed said defendants by the said 
court unto the Supreme Court of the United States: 
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Now, therefore, the condition of this obligation is such that if the 
said appellants, Susie M. Kerr, Rosa L. Kerr, and Joseph B.. Kerr, 
shall prosecute their appeal to effect and abide the judgement of the 
court and answer all costs and damages if they shall fail to make 
road their plea in that behalf, then this bond to be void: otherwise 
to remain in fall foree and effect. 

JOUN ©. DUNLEVY. [spar] 
JOUN B. DRAKE, [SEAL. | 


Attest: THOMAS J. MORGAN. 


(endorsed 4 Approved (det, a LSS2. Thomas Droaummonel. ited 
(ctober 5. LSS2. Wana. Ef. Bradley, clerk. 


(09) NORTITERN Dsrriey? ())}° ILLINOIS, Be 

I, William TT. Bradley, elerk of the cireuit court of the United 
States for said northern district of Plots, do hereby certify the 
above and foregoing to be truce and complete copies of the bill, answer 
of lhealls, yo tition. andorder filed October 2sth. A. D.TSSO: of the an- 
ewerof Wain PL Kerr, filed December 13th. A.D. ISSO: of the replica- 
tion of the South Park Commuisstoners to the answer of James Morgan 
chal. filed Juin sixth ID. SSL: of the amendment to Pnyealls’ 
answer filed February twentieth, A. D.ISs2; of the bill of revivor and 
amendments thereto tiled Jnne 12th, A.D. 1SS2: of the COPY of the 
bill and amendments (excepting the exhibits) tiled June soth, A.D. 
iSS2 : ct the adhswer to the amended anid supplemental bil] filecl 
July I7th. A.-D) TSS2: of the appeal bond tiled October third, A.D). 
LSS? ; together with the certitiente of evidence and all the Papers 
therein called for, anal all of the orders entered of record 1) siild 
court in said entitled enuse, wherem the South Park Cormimissioners 

are the complainants, and Susie M. herr, Rosa L. herr, and 
O10 Joreph DB. Werr, executors, &e., ef al. are the defendants, is 
the same appear from the records and files of said court now 

rennuning dmv custody and control. 

ln testimony whereof PT have hereunto set my hand and affixed 
the seal of sard court, at ny office in Chicago, no sad district, this 
iwelfth daw of October, A.D. Tss2. 

[seal of Cirenit Court UL S., Northern Dist.. Tinois. 1855.) 


WA. THE. BRADLEY, Clerk. 


Mrnidorsed Oly COVER: XN. [lines CC, ‘Os ». No. 124. Susie MI. 
Kerr, Rosa TL. herr. and Joseph Bo Kerr, executors of Wiliam P. 
Kerr, deceased, appellants, es. Phe South Park Commissioners. Filed 
loth October, TSS. 
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‘Supreme Ceurt 


SUSIE M. KERR, ROSA L. KERR AND JOSEPH B. | 
EXECUTORS AND DEVISEES OF WILLIAM P. | 
DECEASED, APPELLANTS, —_ ee 


VS. 


THE SOUTH PARK COMMISSIONERS. — 


APPEAL FROM THE UNITED STATES CIRCUIT COURT, 
NORTHERN DISTRICT OF ILLINOIS. — 


IN CHANCERY. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, A. D. 18835. 


No. 124. 


SUSIE M. KERR ET AL., EXECUTORS, ETC., APPELLANTS, 
VS. 


THE SOUTH PARK COMMISSIONERS. 


APPEAL FROM THE UNITED STATES CIRCUIT COURT, 
NORTHERN DISTRICT OF ILLINOIS. 


Ee 


IN CHANCERY. 


| Partial Abstract of Record, printed in connection with Motion to 
} Advance Cause No. 1142 to be heard with No. 124. | 


DECREE OF JUDGE DRUMMOND. 


AucGusT 26, 1882. 


. : This cause having been heard prior to the death of Wm. P. Kerr, 
y one of the then defendants herein, and said Wm. P. Kerr having 
departed this life testate on.or about the 15th day of April, 1882, 
| and his will having been duly admitted to probate in the State of 
Ohio, on or about May 31, 1882, and said cause having been duly 
“a. revived as to Susie M. Kerr, Rosa L. Kerr and Joseph B. Kerr, 
his executors and devisees under said will, and they having duly ap- 
peared and answered herein, as well as the defendant James R. Doo- 
little. , : 

And thereupon this cause coming on again to be heard upon the 
bill of complaint as amended, and upon the demurrer of Elizabeth 
Ann Phillips and the answers of said Susie M. Kerr, Rosa L. Kerr 
and Joseph B. Kerr and James R. Doolittle, Frederick A. Ingalls, 
John I. Bennett, Frank I. Bennett, Charles B. Phillips, and the rep- 
lications thereto, and upon the evidence taken and reported by the 
master herein, and the documentary evidence adduced ‘upon the 
hearing, and arguments being had and the court being now fully ad- 
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vised in the premises, the court finds that in the year 1872 said 
Wm. P. Kerr sold to said Mary C. Dobbins the undivided one- 
fourth part of the south half of fractional section 13, town 38, north 
of range 14, east of third principal meridian, in Cook county, Illi- 
nois, save and except the north one-third of lot 3, and excepting also 
lots 9, 10, 11, 15 and 16 in Charles B. Phillips’ subdivision of the 
western part of said half section for the sum of $80,000, $30,000 
paid in cash and $50,000 in two notes of Thomas S. Dobbins for 
$25.000 each, due in one and two years respectively from June 1, 
1872, with interest at eight per cent. per annum, payable semi-an- 
nually, and said Kerr conveyed the same by deed dated October 


12, 1872, to Daniel P. Rhodes of the city of Cleveland, in the State - 
of Ohio, who gave a trust deed upon said property to secure said’ 


two notes of Thomas S. Dobbins, part of the purchase price of said 
property to Daniel Jones, trustee, and John B. Drake, successor in 
trust, dated November 26, 1872, and thereupon said Rhodes con- 
veyed the same to'said Mary C. Dobbins by deed dated November 
26, 1572, subject to said trust deed, the notes secured by which she 
assumed and covenanted to pay. : 

That subsequently said Dobbin’s notes came’ into the possession 
of the complainant and in November 1879, the title of said.Mary 
C. Dobbins in and to said real estate was conveyed to F. A. Ingalls 
by deed of satd Mary C. Dobbins and Thomas S., her husband, 
dated November 12, 1879, and in February 1880, all interest, if any 
of Jenkins, receiver, etc., and, Jenkins, assignee in bankruptcy of 
Themas S. Dobbins, was conveyed to said Ingalls by deeds as fol- 
lows: Deed of Robert E. Jenkins, receiver, etc., to Ingalls, dated 
February 17, 1880; deed of:Jenkins, assignee, etc., to F. I. Bennett, 


dated February 25, 1880, and deed of F. I. Bennett to Ingalls dated’ 


February 25, 1880, and that said Ingalls has upon his offer to do so 
contained in his answer as amended under direction of the court 
conveyed to James R. Doolittle, and that under the facts and circum- 
stances disclosed upon the pleadings and evidence herein, the said 
Susie M. Kerr, Rosa L. Kerr and Joseph C. Kerr, executors and 
devisees of said Wm. P. Kerr, deceased, are entitled upon payment 
of the sum of $90,000 to the complainant with interest on the sum of 
$82,800 parcel of said $90,000 from November 29, 1879; and on 
the sum of $7,200, the balance of said $90,000 from February 26, 
1880, at six per cent. per annum to have the title to the said undivided 
one-fourth of south one-fourth of fractional section 13, town 38, 
range 14, vested in defendant F. A. Ingalls by the deeds of Mary C. 
Dobbins and her husband and Jenkins, receiver and assignee, etc., and 
now vested in James R. Doolittle, conveyed to them, said executors 
and devisees of said Kerr, and that if said payment is not made 
within the time herein fixed, then that the complainant, the South 
Park Commissioners, is entitled to have said land conveyed to it up- 
on payment to said executors and devisees of the sum of $3,454.17, 
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and interest thereon at eight per cent. from February 26,1880, and 
that in either event the trust deed of Rhodes to Jones in the pleadings 
and evidence described should be declared satisfied, and the notes of 
Thomas S. Dobbins for $25,000 each, of W. K. Nixon for $30,325, 
L. Curry for $30,225, L. Curry for $7,200 and J. I. Bennett for 
$21,000 be canceled. 

And the court further finds that the contract in the pleadings 
mentioned as attempted to be entered into between the South Park 
Commissioners and said Kerr, of date of May 14, 1879, or Novem- 
ber, 1879, was never consummated, nor operative and binding upon 
said complainant, and that there is no equity in the cross-bill of com- 
plainant, Chas. B. Phillips, filed herein, and that the cross-bill of 
John J. Bennett is unnecessary. 

It is therefore ordered, adjudged and decreed that the bill of com- 
plaint be, and it is hereby dismissed as to the defendant, Frank I. 
Bennett, Charles B. Phillips and Elizabeth Ann Phillips at the costs 
of the complainant, and that the cross-bills of Charles B. Phillips 
and John I. Bennett be and they are hereby severally dismissed 
without prejudice. 

It is further ordered, adjudged and decreed that the said defend- 
ants, Susie M. Kerr, Rosa L. Kerr and Joseph B. Kerr, executors and 
trustees as aforesaid, pay to the complainant, the South Park Com- 
missioners, the sum of $82,800 with interest from November 29, 
1879, and the sum of $7,200 with interest from the 26th of February, 
1880, within ninety days from the date of the entry hereof, the in- 
terest thereon being six per cent., and that thereupon said James R. 
Doolittle convey to said Susie M. Kert, Rosa L. Kerr and Joseph 
B. Kerr, executors, etc., the undivided one-fourth of the South 
one-half of fractional Section 13, Town 38, North, Range 14, East, 
in Cook county, Illinois, as held by him as trustee. 

And it is further ordered, adjudged and decreed that if said Susie 
M: Kerr, Rosa L. Kerr and Joseph B. Kerr, executors, etc., shall 
fail to make such payment within the time so fixed as aforesaid, 
then the said South Park Commissioners shall pay into court the 
sum of $3,454.17, for the use of said Susie M. Kerr, Rosa L. Kerr 
and Joseph B. Kerr, executors, etc., together with 8 per cent. interest 
thereon from the 26th day of February, 1880, and the proper deposit 
charges thereon, and thereupon said James R. Doolittle shall con- 
vey to said South Park Commissioners said undivided one-fourth 
part of the south half of fractional section 13 aforesaid, held by him 
as trustee, who shall thereupon hold the same discharged of the 
encumbrance created by the trust deed of Daniel P. Rhodes to 
Daniel Jones, trustee, as aforesaid, but if said South Park Commiss- 
ioners fail to make such last mentioned payment within ten days 
after the expiration of said ninety days, and the failure by defend- 
ant Kerr to pay said corporation as aforesaid, then this bill shall 
stand dismissed at complainant’s cost. 
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And it is further ordered, adjudged and decreed, that upon com- 
pliance with this decree by said Susie M. Kerr, Rosa L. Kerr and 
Joseph B. Kerr, executors, etc., or on failure thereof, upon the con- 
veyance of said real estate to said South Park Commissioners, the 
notes of Thomas S. Dobbins secured by the trust deed of Rhodes 
to Jones, trustee, for $25,000 each, and the notes of J. I. Bennett 
for $21,000, of Curry for $30,325, of W. K. Nixon for $30,335, 
and of L. Curry for $7,200, be and they are hereby declared can- 
celed and satisfied. | | 
And it is also ordered, that the said cause be dismissed as to the 
defendants Wm. K. Nixon, National Bank of. Iinois, Liewellyn 
Curry, Thomas S. Dobbiis, Mary C. Dobbins, R. E. Jenkins, 
assignee and ‘receiver, and John C. Dunlevy, at costs of the com- 
plainant. | 
And it is ordered that the costs herein to bé taxed, except the 
costs in respect to the defendants as to whom this cause is dis- 
missed, and the costs upon the cross-bills aforesaid, be paid in equal 
shares by said complainant and said defendants. ae 
And the said Susie M. Kerr, Rosa L. Kerr and Joseph B. Kerr, 
executors, etc., pray an ‘appeal to the Supreme court, which is . 
| 


allowed on their giving bond according to law. 
EpWARD. S. IsuAm, 
Of Counsel for Kerr et al., Executors, etc. 


ss 
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oupreme Court of the United States 


OcToBER TERM, A. D. 1885. 


SUSIE M. KERR ebktT AL., 
Appellants, 


ae ) NO. 124. 
THE SOUTH PARK COMMISSIONERS, . 
Appellees. 


US. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
NORTHERN DISTRICT OF ILLINOIS. 


ADDITIONAL RECORD. 


UNITED S 


re I =RN DIsTRICT 
OF ILLINOIS. 


Fripay, December 1, A. D. 1882. 
Present: Hon. Thomas Drummond, Circuit Judge. 


The South Park Commissioners 
US. 
Susie M. Kerr, Rosa L. Kerr and Joseph ' In Chancery. 
B. Kerr, Executors and Devisees of | 
William P. Kerr, deceased, and others. | 


Now come the South. Park Commissioners, the said 


complainants herein, by M. W. Fuller, Esq., their sol- 


icitor, and pay into court the sum of four thousand two 


hundred and sixty-two dollars and forty-two cents, being 
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IN TEE.SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, A. D. 1885. 


-@- 


SUSIE M. KERR ET AL. APPELLANTS, 
vs. : No. 1142. 
THE SOUTH PARK COMMISSIONERS, APPELLEES, 


a, a _ 


To M. W. Fuller, Esq., Solicitor for said Appellees; 


Please take notice that on Monday, December 7, 1885, 
at twelve o'clock noon, or as soon thereafter as counsel 
can be heard, I shall move the court to advance the above 
entitled cause, number 1142 of the present calendar to 
be heard by the court with cause number 124 of the same 
calendar, and similarly entitled, under the provisions of. 
the fourth and eighth clauses of rule twenty-six of said 

court, and upon the grounds stated in the suggestions in 
support of this metion and printed and filed herewith. 


Cuicaco, November 28, 1885. | 
Epw’p S. IsHaAM, 


Solicitor and of Counsel for Appellants. 


Susie M. Kerr, ef a/., Appellants, | 
VS. 
The South Park Commissioners. | 


Sufficient notice of motion to be made by appellants on 
Monday, December 7, 1885, to advance the above -en- 
titled cause to be heard with No. 124 of the present cal- 
endar is hereby acknowledged. 

Cricaco, November 28, 1885. } 

M. W. Futter, 
Appellee’s Solicitor, and of Counsel. 


Susie M. Kerr e¢ aZ, Appellants, 
3 vs, + & No. 1142. 
South Park Commissioners, Appellees. 
Motion. 

And now come the appellants in the above entitled 
cause by Edward S. Isham, their solicitor, and move the 
court that the said cause may be ordered, under clauses 
4 and 8 of rule 26 of this court, to be advanced for 
hearing upon the calendar of the court for the present 
term, so as to be heard in connection with the cause sim- 
ilarly entitled, and being number: 124 of the same calen- 
dar, upon grounds stated in suggestions in support of 
this motion filed herewith. 

November 28, 1885. 

EpwWaAkpD S. IsHaAm, 


Solrcitor and of Counsel for said Appellants. 
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This motion to advance the cause No. 1142, so that it 
may be heard with No. 124, between the same parties, is 
made at this time in connection with a motion of the ap- 
pellees to strike from the record of No. 1142  certifi- 
cate made by the Circuit court, incorporating into this 
chancery record certain evidence and rulings of the 


s 


court, and directions of the judge to the jury, occurring 
f on the trial of an issue at law out of the chancery side of 
the court. The issue was directed, under the mandate 
of this court, to ascertain the value of atract of 111 
acres of land, which by a decree of the Circuit court, 
affirmed by this court on appeal, had been ascertained to 
belong to the present appellants. The mandate is printed 
and shown at page 1 in the “abstract of record” of No. 
1142, filed by appellees in connection with their motion 
aforesaid to strike the certificate of the Circuit court from 
the record, ae 


This cause (No. 1142), therefore, has within the 4th 
clause of rule 26, been “once adjudicated by this court 
upon the merits, and is again brought up by appeal.” 
The matter brought here for review consists only of the 
proceedings of the court below in. execution of the man- 
date of this court, dated May 13, 1882. | 


II. 


We print and file with this motion a “ Partial Abstract” 
of the record in cause No. 124, being that part which 
shows the decree of the court below in that case. 


A reference to that decree shows that an undivided part 
of the 111 acres, held by this court to belong to the present . 
appellants, was sold by them to one Dobbins, and certain 
securities, 7zcluding a deed of trust, by way of mortgage, 
taken for part of the purchase money. This property 
was afterward in*effect re-purchased; and these securi- 
ties were hypothecated at a bank to secure certain notes 
for money borrowed by. appellants to .make payment 
on the re-purchase. The notes given to the bank were 
bought up by the appellees, who thereby came to hold 
the hypothecated securities. The court below held the 
amount paid by the appellees to be a lien upon the part 
of the land sold by the appellants, and embraced in the 
deed of trust, and decreed that the appellants should re-— 
pay the amount and interest to the apvellees within a 
fixed time, and in default of that decreed in effect a strict 
foreclosure of the lien, and that upon payment of a small 
additional sum by the appellees into court they should 
have title at once to the land. | 


By effect of this decree (in No. 124) if it is affirmed, 
the appellees became the purchasers of this part of the 
land. It made an end of the relations of the appellants 
to this part of the land (an undivided quarter), and it 
became the property of the appellees, the South Park 
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Commissioners. It remained only to ascertain the value 
of the remaining three-fourths. 


But in the proceedings shown in the record in No. 
1142, and in the first decree entered in that case, this 
payment by the commissioners is not so treated. The 
judgment is shown in the “ Abstract of Record,” printed 
with the motion of appellee, above mentioned, at page 5. 
There what under the first decree is the ascertained pur- 
chase money of the parcel sold to Dobbins, is treated as 
so much received by the appellants ox account of the 
value to be ultimately fixed upon the whole 111 acres, 
and by the order of the court it is credited as a part pay- 
ment upon the amount of the verdict of the jury, ascer- 
tained by the proceedings shown in the evidence, etc. 
which the appellees now move to have stricken from the 


record in this court. 


It is apparent, therefore, that the decree in 124 and 
that in 1142 affect the same subject matter, between the 
same parties, and are inconsistent. They cannot both be 
executed. For that reason both decrees ought, under . 
clause 8, rule 26, to be under the consideration of the 


court at the same time. 
| Epwarkp S. IsHAM, 


Solr. and of Couasel for Appellants. 
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Supreme Court of the nites States. 


. OCTOBER TERM, 1885. 


No. 1142. 


SUSIE M. KERR ef al., APPELLANTS, 
v8. 


THE SOUTH PARK COMMISSIONERS, Appetter. 


SUGGESTIONS FOR APPELLEE IN OPPOSITION TO MOTION 
OF APPELLANTS TO ADVANCE THIS CAUSE TO BE HEARD 
WITH NUMBER 124. 


No. 1142 and No. 124 are two separate causes upon the 
calendar. of this court. This motion is not a motion to post- 
pone No. 124 to be heard with No. 1142, but is a motion to 
advance No. 1142 to be heard with No. 124. The motion is 
made under the twenty-sixth rule,and I submit that it can- 
not be granted for two reasons: 

First. The appellee resists the motion, and this court has 
decided in Louisiana v. New Orleans, 103 United States, 521, 
that a cause will not be advanced against the resistance of 
one of the parties. | 

Second. Cases are never heard together as one case unless 
they are cases “involving the same question,” in the lan- 
guage of the eighth clause of the twenty-sixth rule. 

The principal questions involved in these two cases are 
not the same questions, nor is either of them. : 

Reference is made by counsel for the motion to the fourth 
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clause of Rule 26, and No. 1142 is said to be a cause which 
has been “ once adjudicated by this court upon the merits, 
and is again brought up by appeal.” But that which was 
adjudicated is not again so brought up. 

What was ajljudicated by the decree of October 8. 1878, 
was that of the entire tract of land in controversy in the 
cause, consisting of one hundred and ninety-one acres, 
eighty acres did not belong to the Kerrs, and one hundred 
and eleven acres did. 

What was not then adjudicated by the cireuit court and 
never heretofore brought in question here upon appeal was 
the.value of the one hundred and eleven acres. That value 
has since been ascertained and a final de@free entered Jan- 
uary 20th, 1885, in respect thereto, and | from that decree this 
appeal is prosecuted. | 

The cause numbered 124 will be found when the record 
is printed to, be this:-: 

In 1872, three vears after the first original bill in No. 
1142 was filed, which was September, 1869, and two years 
after the second original bill was filed (October, 1870), which 
two bills were consolidated and proceeded to the decree of 
October: 8, 1878, W. P. Kerr sold to.Dobbins and conveyed 
an undivided one-fourth of the whole tract’of one hundred 


and ninety-one acres (or.47} acres) to Rhodes and Rhodes | - 


to Mrs. Mary C. Dobbins. In 1879, after the South Park 
Commissioners had perfected its appeal from the decree of 
October 8, 1878, to this court, an attempt was made by some 
members of the board of South Park Commissioners and 
the agent of Kerr, J. C..Dunlevy, to arrange the whole con- 
troversy, and a contract was prepared, which was signed by 
J.C. Dunlevy, but never adopted or authorized or signed | 
bythe board. In connection’ with this attempt $82,800 of 
the money of the South Park Commissioners. came to 
the hands of Kerr November 29, 1879, and $7,200 February 
26, 1880, and this*‘money was used in whole or in part in 
getting up the Dobbins interest and the mortgage given to. 
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secure the alleged purchase-money. In about 1881 the 
South Park Commissioners filed its bill in the State court 
against Kerr and others to have the alleged contract declared 
void and its money returned, which was subsequently trans- 
ferred to the United States circuit court, and went to decree 
in August; 1882, from which decree the Kerrs appealed to 
this Court, which is No. 124. 7 

The South Park Commissioners claimed the right to follow 
the trust-money into the land. The defendants, Kerr, ing 
sisted the money should be applied on the amount found as 
the value of the land in the main case, with interest from 
the respective dates of its payment. 

When, on the 20th of January, 1885, the final decree as 
to the value was entered, (being $155,400, with interest, 
making about $290,000), it appeared from the verdict of the 
jury that the land was valued at $1,400 an acre, which would 
make for 47? acres, with interest at six per cent. from August 
27, 1870, over $124,000 to be applied on the whole amount, 
while the payments themselves (treated as payments merely), 
with interest, made only something over $117,000 to be ap- 
plied. The chancellor accordingly, after inspecting the 


. record in No. 124, simply applied the money as payments, 


with interest, which is exactly what the appellees claimed 
in No. 124 should be done. This left about $143,000 to be 
paid in, which was done. 

This adjustment was made by the chancellor in order to 
determine what amount the South Park Commissioners: 
should pay into court in No. 1142, and has no relation to 
the issue as to the value of the Jand. The payment into 
court was .rendered necessary by the inability of the Kerrs 
to give title to the land by reason of conveyances and claims, 
and, besides that, the Kerrs appealed, and would neither give 
deeds nor take the money. 

It is true that on this mere question of payments the 
record in No. 124 must be resorted to if appellants design 
hereafter to controvert the correctness of the amount paid 
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into court by the South Park Commissioners, but the ques- 
tions actually litigated in No. 124 are not questions in No. 
1142. , | 

This. court may possibly reach a conclusion in No. 124, 
which could be resorted to by appellants in No. 1142, not to 
procure a reversal of the decree in the latter case, but to 
obtain a modification of some of the details as to the amount 
which should have been paid in, and that is all. 

The motion to strike out the alleged bill of exceptions or 
certificate of evidence being sustained, nothing will remain 
in No. 1142 for appellants to question unless it be this matter 
of the payment into court, and in that view No: 124 might 
he postponed to be heard with 1142, but that would be some- 
~what of a hardship, as the case ought to be disposed of when 
it is reached. But, under the rule, appeHents’ counsel can 
fully argue in No. 124 any question they suppose ray arise 
in 1142, and that is all that they are entitled to. 

Respectfully submitted, iat 
MELvILLe W.. Futter, 
For Appellee: 
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a lien upon the part of the land sold by the appellants, 
and embraced in the deed of trust, and decreed that the 
appellants should repay the amount and interest to the 
appellees within a fixed time, and in default of that decreed 
in effect a strict foreclosure of the lien, and that upon 
payment of a small additional sum by the appellees into 
court they should have title at once to the land. 


Upon this state of the record error is assigned in this, 
that the proceeding was in effect the foreclosure of a 
mortgage lien, and the decree which directed the trans- 
fer of the title to the appellees without sale of the prop- 
erty and without any right of redemption was erroneous 
under the rulings of this court in Brine v. The Hartford 
Five Insurance Company, 96 U. S., 627, and other cases. 


EDWARD S. ISHAM, 
Of Counsel for Appellants. 
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Executors of William P. Kerr, 


SUSIE M. KERR, ROSA L. KERR and JOSERH 
’ KERR, 


08. 


THE SOUTH PARK COMMISSIONERS, 
Appellees. 


MELVILLE W. FULLER, 


IN THE 


Supreme Court of the United States, 


OcToBeR TERM, A. D. 1885. 


TS EEIIeriee:. - coemeemeeeneD 
SUSIE M. KERR, ROSA L. KERR and JOSEPH ‘No. 124. 
3B. KERR, Executors of William P. Kerr, , 
deceased, A from the 
Appellants, — 
vs. Northern District 


THE SOUTH PARK COMMISSIONERS, of Hitnois. 


Appellees. 


Brief and Argument for the South Park Commissioners. 


—— 


MAY IT PLEASE youR Honors: 


The controversy in this case was over one point only. 

It was admitted that the Kerrs had received $90,000 of 

the moneys of the South Park Commissioners, $82,800 
November 22, 1879, and $7,200 February 26, 1880. 


The South Park Commissioners claimed they could 
follow this money into forty-seven and one-sixth acres of 
land, which had been purchased by Mary C. Dobbins 
October 12, 1872, of William P. Kerr. 


The defendants .Kerr claimed that the money was re- 
ceived on account and to be applied at the date of receipt 
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to be allowed, with six per cent. interest from that date, 
on whatever sum was awarded by a jury for so much of 
the tract as belonged to Kerr under a decree rendered by 
Judge Harlan October 8, 1878, in a cause in the United 
States Circuit court within and for the Northern district 
of Illinois, wherein Kerr was complainant and the South 
Park Commissioners defendants, being number 1,142 on 
the present calendar of this court. This money was re- 
eeived by the Kerrs in the course of a negotiation to settle 
the controversy over the whole land, which negotiation | 
fell through. | 


The bill was filed October 28, 1880, against William 
P. Kerr, John C. Dunlevy and others, in the Circuit court 
of Cook county, and was subsequently remov 1 upon 
the application of Kerr into the Circuit court within and 
for the Northern district of Illinois. The bill involved 
the inquiry as to some ninety thousand dollars of South 
Park money which-had come to the hands of William P. 
Kerr under the circumstances hereinafter given, and the 
ownership of the undivided quarter of the South half of 
fractional section 13, T. 38, N., R. 14, E. of the 3d P. M., 
excepting five acres and one-third therefrom, and an an- 
swer thereto was filed'on the 13th day of December, 
1880, by William P. Kerr, and he therein said: 

« That he claims to have and has a good and indefeas- 
‘ible title to said south half of fractional section 13, T. 
«“ 38, R. 14 E. as described in said bill, containing two 
“hundred and twenty-four acres, and that neither the 
‘South Park Commissioners, complainant, nor any of his 
“ co-defendants named in said bill have any title to or in- - 
“ terest in said land or premises in said bill described, ex- 
“cept that said South Park Commissioners, on August 
« 27th, 1870, obtained possession thereof and have ever 


“since used the same for park purposes, and are entitled 
‘to a credit as part payment as purchaser of said land 


Aan, 
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«from this defendant, of eighty-two thousand, eight hun- 
“ dred dollars, with interest from November 14th, 1879, 
“and of about seven thousand, two hundred dollars, with 
“enterest from February 26th, 1880, to be entered and 
“ given by this defendant upon and against the price and 
“value of said half section of land when the same shall be 
“taken and condemned by the South Park board and the 


<value thereof and the damages accruing to him therefor 


“ shall be ascertained and fixed by a jury in the -Circuit 
“court of the United States for the N orthern district of 
“ Tllinois, under and according to the terms of an agree- 
‘ment between the parties and a decree entered by the 
*“ Hon. John M. Harlan, on October 8th, 1878, in said 
“court, as will more fully appear by the orders and de- 
“cree in said cause, and the contracts and agreements 
“between the parties hereinafter set forth.  . 
«This defendant further answering, says that about 
«« May 25, 1879, after some four months negotiations be- 
“tween this defendant by his attorney-in-fact, John C. 
“ Dunlevy, and three members (being a majority) of said 


“board of South Park Commissioners, to wit: John R. 


«Walsh, John B. Sherman and James Morgan, in and 
‘‘about a compromise and adjustment of the litigation in 
“and about the title to and value of the south half of 
‘‘ said fractional section 13 described in said bill, they had 
“fully agreed upon the terms of said compromise and 
“ settlement and reduced the same to writing; that in the 
“beginning of such negotiations it was agreed that the 
“same should be conducted with said members (being a 
“majority of said board) alone, and that everything 
“touching the same should for good and sufficient rea- 
“sons (which will be developed upon the trial of this 
“ cause) be kept secret from Cornelius Price, one of said 
“ park commissioners, until a conclusion should be reached 
‘and the whole matter brought before the entire board 


- “for adoption. Mutual pledges of honor were given that 


“if a satisfactory conclusion could be reached ¢hen the 
‘¢same should be honestly and cordially carried out by the 
“said three members of the said South Park board (be- 
“ing a majority) in and at a regular board meeting to be 
‘‘held thereafter; and it was further agreed and under- 
“stood that said South Park Commissioners should aid 
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“ this defendant by advice and counsel and an advance of 
“money and full co-operation to carry out his part of the 
“agreement to adjust and settle liquidation about said 
“lands, and perfect the title to the same in himself or in 
“said park commissioners under said agreement, which 
‘is substantially set out in the contract between the 
“ parties, being Exhibit ‘ A’ to the answer of said James 
* Morgan in this cause, and which is for brevity hereby 
“ referred to and made a part hereof. 

_* It was further agreed during said negotiations that if 
“ for any reason the Board of South Park Commissioners 
“ should fail, refuse or be unable to approve, ratify, ac- 
‘‘ cept and agree as a corporate body to carry out said 
‘‘ contract when the same should be brought before a full 
“ board in regular meeting, that then any money advanced 
“ by them or by their agency, in view of suchysettlement, 
“ compromise and adjustment, and in furtherance of said 
‘¢ contemplated contract should stand, and with interest be 
“ credited as an advance payment on defendants’ whole in- 
“ terest in said land when the value of the same should 
“be fixed and ascertained as aforesaid. 

« That said" agreement was reduced to writing and 
“ signed by defendant, by his attorney in fact, and by R. 
“ S. Thompson, agent of said commission, and delivered 
“to R.S. Thompson, the agent of said South Park Com- 
‘¢ missioners, and that in accordance therewith this. de- 
“ fendant executed the deeds, as per agreement-and con- 
“ tract required, and tendered the same to said: South 
‘ Park Commissioners, and the same were laid before and 
“ tendered to said board in accordance with said agree- 
“ ment, at its regular meeting, on the 21st day.of No- 
“ vember, A. D. 1879; that at said regular meeting said 
“ board failed to approve the same, and has ever since 
“ refused to ratify, approve or accept the same, and said 
‘board claims and insists that it is not bound by any such 
“contract, agreement, or understanding between it and 
“ this defendant.” (P. Rec., 20, 21.) 


The property in quéstion had been deeded to Frederick 
A. Ingalls, as will hereafter appear, and inasmuch as a 
question arose about the jurisdiction of the United States 
court, a deed was given by Ingalls to James R. Doolittle, 
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of Wisconsin. The cause was heard before his Honor, oe - 
the Hon. Thomas Drummond, and decided by him in 4 
May, 1882, and his opinion will be found upon pages 246 
to 250, inclusive, of the printed record. He held in favor 
of the complainant, but that the bill required amendment. 
In the meantime, on or about the 15th day of April, A. 
D. 1882, after the cause had been heard by Judge Drum- 
mond, but before he announced his decision, William P. 
Kerr died, and on the 12th day of June, A. D. 1882, a 
bill of revivor in the cause was filed by the South Park 
‘Commissioners, and the cause revived as to Susie M. 
Kerr, Rosa L. Kerr, and Joseph B. Kerr, executors and 
trustees under the will of said .William P. Kerr, de- 
ceased, and on the same day, viz., the 12th day of June, 
the complainant, the South Park Commissioners, filed its 
amended and supplemental bill in said cause, which 
amendments will be found on page 33, ef seg., of the 
printed record, and on the 30th day of June, A. D. 1882, 
at the request of defendants, an engrossed copy of the 
original bill and amendments was filed, which will be 
found on pages 35 to 45 of the printed record. 


The bill, as amended, charged that in 1872 Mary C. 
Dobbins purchased of William P. Kerr the undivided 
one-fourth of the south half of fractional section 13, etc., 
for the sum of eighty thousand dollars, thirty thousand 
dollars in cash and the balance in two notes of Thomas 
S. Dobbins for $25,000 each, payable in one year and 
two years from the first day of June, A. D. 1872, with 
interest. That said Kerr conveyed said undivided one- 
quarter for Mary C. Dobbins, to one Daniel P. Rhodes, 
who executed a trust deed to Daniel Jones to secure the 
two notes of Thomas S. Dobbins, above mentioned, and 
then, and about the 26th of November, A: D. 1872, 
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Rhodes conveyed the real estate to Mary C. Dobbins, 
she assuming the payment of the notes of Thomas S. 
Dobbins, but this deed was not recorded until 1876. That 
in May, 1879, the National Bank of Illinois advanced 
$60,000, upon the assurance that such advance was for 
the benefit of the South Park Commissioners, and would 
be paid by that corporation, which money was paid to 
Kerr, and said bank received the notes of Thomas S. 
Dobbins, before referred to, and also two notes,.one of 
W. K. Nixon for $30,325, and one of Llewellyn Curry 
for $30,225, but the advance was not made on the credit 
of these notes, which the evidence showed were given 
without consideration, and were merely.accommodation 
paper. That in November, 1879, the bank made an ad- 
vance of $21,000, on the assurance that such advance 


was for the benefit of the South Park Commissioners, 


and would be -paid by that’ corporation, and said 


bank received the note of John I. Bennett for $21,000, — 


but did not make the advance on the credit thereof. 
This note was given merely as an accomodation. That 
the $21,000 was paid to Mrs. Mary. C. Dobbins, and she 


and her husband, Thomas S. Dobbins, executed and de-. 


livered to Fred. A. Ingalls a deed of said undivided one- 


fourth. That on the 21st of November, 1879, the said 


South Park Board passed a resolution to this effect: 
« That the president of this board is hereby authorized to 
‘make such settlement and adjustment of the litigation 
“regarding the south half of fractional sec. 13, 38, 14, 
‘and such purchase of the title thereto as in his judg- 
“ment may be. advisable, and for that purpose to draw 
“from the treasurer of this commission a sum not ex- 
«ceeding the sum of ninety thousand dollars before -re- 
“ porting the same to this board, and that the auditor is 
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“hereby instructed to sign the necessary warrant for 
“said sum of money, or so much thereof as called for.” 
That said resolution was adopted for the purpose of 
acquiring all the right, title and interest of Mary C. Dob- 
bins and her husband, Thomas S. Dobbins, in and to the 
said undivided one-fourth of said south half of fractional 
section 13, and in pursuance thereof a warrant for 
$82,800 was duly issued by the South Park Commission- 
ers on the 22d day of November, 1879, and was deliv- 
ered and the money paid to the National Bank of Illinois, 


which thereupon delivered to James Morgan, then presi- 


dent of the board of South Park Commissioners, the said 
notes of Thomas S. Dobbins for $25,000 each, the note of 
Curry for $30,225, and the note of Nixon for $30,325, the 
note of J. I. Bennett for $21,000, and a paper signed by F. 
A. Ingalls, declaring that he held title of Mrs. Dobbins and 
husband to secure the said note of said Bennett. That 
on the 25th day of F ebruary, 1880, conveyances were 
made by R. E. Jenkins, assignee in bankruptcy of 
Dobbins, to F. I. Bennett, and from Bennett to F. A. 
Ingalls, and from Jenkins, receiver of Dobbins, to Ingalls, 
which were executed and delivered to Ingalls on or about 
the 26th day of February, 1880, on which day the war- 
rant of the South Park Commissioners for $7,200, mak- 
ing together $90,000 in all, was delivered to W. P. Kerr 
and the money named therein paid to him, and said Curry 
executed a note for $7,200, which was handed to Mor- 
gan, and said Ingalls made a further declaration that he 
held such title as was derived under the deeds of Jenkins 


to secure the notes of Bennett and Curry, which was also 


delivered to said Morgan. That the $90,000 was. paid 
by the complainant in the acquisition of the Dobbins title 
to said undivided one-fourth of the south one-half of said 
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fractional section thirteen, and that James R. Doolittle, 
who held under direction of court by conveyance of said 
Ingalls, as was also stated by way of supplement in the 
amended bill, should be decreed to convey to the South 
Park Commissioners, and thereupon the notes of Curry, 
Nixon, Bennett and Dobbins should be canceled. 


On the 17th day of July, A. D. 1882, Susie M. 
Kerr and others fiied their answer to the amended 
bijl. They admitted the purchase by Mrs. Dobbins, 
the conveyance to Rhodes, the execution of the en- 
cumbrance and the conveyance by Rhodes to Mary 
C. Dobbins. They admitted the receipts of the 
warrants for $82,800 and $7,200. They denied that the 
sum of $90,000’ was paid out in the acquisition of the 
Dobbins title and averred « that the said sum of $90,000 © 
“ should stand. only as a credit to said complainant for so 
“much money paid to’ these: defendants on account of the 
‘large sum of money found to be due and payable to 
“these defendants by said complainant in accordance with 
“the terms of the decree of the United States Circuit 
“court heretofore entered by Mr. Justice Harlan as here--_ 
«“ inafter recited.” They then set up that during the 
spring of 1879 and after the entry of the decree before 
Judge Harlan negotiations were pending between the 
president and two ‘other members of said South Park 
commission and said Kerr, in his lifetime, looking to a 
settlement of the entire litigation between said complain- 
ant and said Kerr. That an agreement of settlement was 
arrived at and reduced to writing, a copy of which 1s at- 
tached to Mr. Morgan’s answer herein, marked Exhibit 
A, excepting the date thereof. They then set up the ad- 
vance of the moneys in question by the bank and allege 
that it was agreed between Kerr and the president of the 


», 
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board and two other commissioners that in consideration 
of Kerr’s signing the agreement “ said complainant would 
“take care of said loan and protect said securities, and 
‘that whatever sum of money should be advanced by 
‘“‘said complainant in so doing should stand as a part pay- 
“ment to said Kerr under the decree entered by Fustice 
“ Harlan as aforesaid, with interest thereon at the rate of 
“ six per cent. per annum from the date of such advance.” 


That the written agreement was brought before the 
board of South Park Commissioners on the 21st day of 
November, A. D. 1879, but its consideration was post- 
poned to a future meeting, yet that the board adopted the 
resolution hereinbefore spoken of. They then allege that 
the $7,200 was advanced upon an agreement “ between 
“said president and said Kerr that’ said sum of $7,200 
“should stand asa part payment on the amount due said 
“ Kerr from said complainants under the said decree en- 
“tered as aforesaid in this court by Sfustice Harlan, with 
“ anterest thereon at six per cent. per annum from the date 
“of such advance.” 


Leave was given to the defendants to take additional 
testimony, and the cause was brought on again for hear- 
ing and again decided on the 26th day of August, 1882. 
The decree will be found on pages 54 to 57, inclusive of 
the printed record. The court found that “the contract 
“in the pleadings mentioned as attempted to be entered 
_ “into between the South Park Commissioners and said 
‘‘ Kerr, of date of May 14, 1879, or November 1879, was 
“ never consummated nor operative and binding upon said 
‘“ complainant.” And it was adjudged and decreed that 
the said defendants Kerr and others “ pay to the com- 
“ plainant, the South Park Commissioners, the sum of 
“ eighty-two thousand eight hundred dollars, with interest 
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“from November 29, 1879, and the sum of seven 
‘thousand two hundred dollars, with interest from 
“the 26th day of February 1880, within ninety days 
“from the date of the entry hereof, the interest thereon 
“being six per cent.; and that thereupon said James R. 
“ Doolittle convey to said Susie M. Kerr, Rosa L. Kerr, 
“and Joseph B. Kerr, executors, etc., the undivided one- 


«“ fourth of the south one-half of fractional section thirteen — 


“‘ (13), township thirty-eight (38) north, range fourteen 
“ (14) east, in Cook county, IIlinois,as held by him as 
“trustee; and it is further ordered, adjudged and decreed 


“that-if said Susie M, Kerr, Rosa L. Kerr, and Joseph 


« B. Kerr, executors, etc., shall fail to make such payment 
“within the time so fixed as aforesaid, then the said 
«“ South Park Commissioners shall pay into court the sum 
“of three thousand four hundred and fifty-four dollars 
“and seventeen cents: ($3,454.17), for the use of said 
«Susie M. Kerr, Rosa L. Kerr, and Joseph B. Kerr, ex- 
“ecutors, etc., together with eight per cent. interest 
«thereon, from the 26th day of February, 1880, and the 
“proper deposit charges thereon; and thereupon said 
«James R. Doolittle shall convey to said South Park Com- 
“missioners said undivided one-fourth part of the south 


“half of fractional section thirteen (13) aforesaid, held by ~ 


“him as trustee, who shall thereupon hold the same dis- 
“charged of the encumbrance created by the trust deed 
“of Daniel P. Rhodes to: Daniel Jones, trustee aforesaid ; 
‘but if said South Park Commissioners fail to make such 
“last mentioned payment within ten days after the expir- 
“ation of said ninety days, and the failure by defendants 
« Kerr to pay said corporation as aforesaid, then this bill 
«shall stand dismissed at complainant’s cost.” 


Upon the third day of October, A. D. 1882, the de- 


II 


-fendants Kerr perfected their appeal to this court, the 


ninety days provided by the decree within which the 
Kerrs were to repay the money and interest, running 
out upon the 24th day of November, A. D. 1882, and 
thereupon on the first day of December, A. D. 1882, and 


. within the ten days given to the South Park Commission- 


ers for that purpose by the decree, they paid into court 
the sum of four thousand two hundred and sixty-two dol- 
lars and forty-two cents ($4,262.42) being the sum of 
three thousand four hundred and fifty-four dollars and 
seventeen cents ($3,454.17), with interest at eight per 
cent yp to the date of such payment from the 26th day 
of NL Ber, A. D. 1880, and the proper deposit charges 
in addition; and an order was accordingly entered in said 
court on that date that the money had so been paid into 
court by the South Park Commissioners. The reason 
that the decree provided for this payment by the South 
Park Commissioners was -that the amount of money be- 
longing to the corporation which had come to the hands 
of the Kerrs, viz: ninety thousand dollars, did not equal 
by that sum the amount paid to Mrs. Dobbins and the 
amount of the Dobbins encumbrance with interest. Judge 
Drummond seemed to be desirous that the Kerrs should 
have no cause of complaint on that score, and the South 
Park Commissioners took no exception to that action. 
The amount paid for the Dobbins title, subject to the 
encumbrance in 1879, was twenty-on¢ thousand dbilars 


‘($21,000). The amount paid by the South Park 


Commissioners,was $90,000, but of that what Mr. Dunlevy 
got hold off was seven thousand two hundred dollars 
($7,200), besides fifty-nine thousand nine hundred dollars 
($59,900), which were the proceeds of the discounts at the 
National Bank of Illinois; but out of the $7,200 Dunlevy 
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paid for the assignee’s and receiver’s deeds one hundred 
dollars, or fifty dollars apiece, so that he received in round 
numbers sixty-seven thousand dollars ($67,000), and the 
money of the South Park Commissioners also paid the 
twenty-one thousand dollars ($21,000), to obtain the 
Dobbins title. The Dobbins notes amounted to $50,000, 
with interest at eight per cent., and interest had been 


paid upon them to the Kerrs up to June, 1874. Calcu-. 


lating the interest on those notes from June, 1874, to May 
15, 1879, when the $59,900 was received, the 
total amount, with interest added, was ‘sixty - nine 
thousand eight hundred and thirty-three ‘dollars and 
thirty-three cents ($68,833.33). Deducting from this 
sum, not the face of the Nixon and Curry notes, although 
it would have been perfectly proper to do so, but the 


amount received by said Dunlevy ($59,900) there was _ 


left nine thousand nine hundred and thirty-three dollars 


and thirty-three. cents ($9,933.33), and interest being cal- - 


culated on that sum up to February 26, 1880, when the 
$7,200 was paid, there resulted the sum of ten thousand 
five hundred and: fifty-four dollars and seventeen cents 
($10,554.17), subtracting from which the sum of seventy- 
one hundred dollars ($7,t00),, which was the net sum 


obtained by Dunlevy after. he had paid one hundred dol- - 
lars for the assignee’s deeds, it left the sum of three’ 
thousand four hundred and fifty-four dollars and seventeen © 


cents ($3,454.17) due upon the Dobbins mortgage on the 
26th day of February, 1880, if the mortgage had not been 
parted with for less than its face. So Judge Drummond, 
upon the basis of those figures, allowed the Kerrs $3,454.- 


17, as a matter of equity, although in fact the Dobbins 


notes had really been extinguished by the transaction. 
This put upon the South Park Commissioners all the 
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interest paid to the bank,.and all that was paid in acquir- 
ing the Dobbins title. 


Mary C. Dobbins purchased one-fourth of the tract and 
her title was obtained and placed in the trustee, and the tn- 
cumbrance thereon paid of by use of South Park money, 
which being trust funds, the South Park Commissioners 
could follow tt into the land. : 


The evidence shows that the purchase was made by 
Mr. Dobbins for Mary C. Dobbins, his wife, on the 12th 
day of October, A. D. 1872. The conveyance is to be 
found on page 57 of the printed record, and was made, 
as appears from the oral evidence in the case, to Daniel 
P. Rhodes, as-a mere matter of convenience. Rhodes 
resided in Ohio, and the conveyance was made 
to him, so that in case of litigation, Rhodes, 
being a non-resident of [Illinois, might bring suit 
in the United States court. He conveyed to Mrs. Dob- 
bins November 26, 1872, but that deed was not recorded 
until April 16,1876. (P.Rec., 59.) By the deed of Kerr 
to Rhodes (P. Rec., 57), Kerr conveys, not his “ right, title 
and interest,” but “ all that part, tract‘ or parcel of land 
“ described as follows, to wit: being the undivided fourth 
“ part of the south half of fractional section thirteen 
“ (13), town thirty-eight (38), north of range fourteen 
“ (14), east, in Cook county, Illinois, save and except the 
“ north one-third of lot three( 3) and excepting also lots nine 
“(g), ten (10), eleven (11), fifteen (15) and sixteen (16) 
«in C. B. Phillips’ subdivision of the western part of said 
“ half section, together with all and singular the tene- 
‘¢ ments, hereditaments and appurtenances thereto belong- 
“ ing, etc.” And the deed contained the following cov- 
enant: “And the said William P. Kerr, for himself, his 
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‘heirs, executors and administrators, do hereby covenant, 
‘‘ promise and agree to and with the said party of the 
“ second part (his) heirs and assigns, that he has not made, 
“done, permitted or executed any act or acts, thing or 
“ things whatsoever, whereby or by means whereof the 
“ above mentioned and described premises, or aay part or 
“‘ parcel thereof, now or at any time hereafter, shall or 
“ may be impeached, charged or encumbered in any man- 
‘ner or way whatsoever.” 


The answer set up that the tract of land in question 
contained two hundred and twenty-four acres, but no 
proof was adduced to sustain the allegation; on the con- 
trary, the South Park Commissioners proved by J. F. 
Foster, their engineer (P. Rec., 188), that in 1870 the 
acreage was one hundred and ninety-four. acres, (the gov- 
ernment survey having been one hundred‘ and _ ninety-six 
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acres). That fact was established in case 1,142 on the cal- — 


endar of this court, and was thereupon agreed to by stip- 
ulation. Assuming the tract to have contained one hun- 
dred and ninety-four acres, the deed of Kerr to Rhodes 


excepted five one-acre lots and the north one-third of an — 


acre lot. Deducting this five and one-third acres leaves 
one hundred and eighty-eight and twe-thirds acres, one- 


fourth of which, or forty-seven and one-sixth acres, was 


purchased by Mrs. Dobbins and conveyed to her by the 
deed aforesaid; and inasmuch as Kerr warranted as afore- 
said, if any part of the title to the whole tract failed by 
reason of any omission or commission of his own, he was 


bound to make his warranty good to the extent of forty- | 


seven and one-sixth acres. As it turned out, Kerr lost 
eighty acres by reason of his own acts in selling the 
property on execution in violation of the Homestead Laws 
of the State of Illinois, and Mrs. Dobbins was therefore 
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entitled, not to one-fourth of the remainder, but to a num- 
ber of acres equal to one-fourth of the whole, viz., forty- 
seven and one-sixth acres. 7 


Mr. Dobbins testifies (P. Rec., 195), that Mrs. Dob- 
bins “always claimed one-fourth of the fraction, which 
« Dunlevy represented was two hundred and seventeen 
“acres. -She claimed she bought one-fourth of that, and 
‘if it was all lost but that, she claimed that.” 


In Beach v. Miller, 51 Ill., 211, the Supreme court 
holds that the fact that either or both parties know at the 
time the covenant is made that the grantor has no title in 
a part or in any of the land, does not affect the right to 
recover damages for its breach; and in Wadhams v. Innes, 
4 App. Court (Illinois) Reports; 646, this is approved, and 
it is said that in actions for a breach of ‘the covenant of 
seisin, where the title to the whole tract -has failed the 
measure of damages is the consideration paid for the land 
and six per cent. interest. Where the title fails as to a 
part only and the purchase money paid for such part can 
be ascertained, such purchase money and interest is also 
the measure of damages, but where the title fails to a part 
of a tract which has been sold fora gross sum, and the 
consideration paid for such part cannot be separately 
ascertained, the measure of damages is the relative value 
of the land to which the title has failed, as compared with 
that which is valid in proportion to the price paid for the 
whole. And in the same case reported under the title of 
Wadhams v. Swan, 109 Ill., 46, that ruling is affirmed, 
and the Supreme court held that the grantee is entitled to 
an action upon a warranty of title, although he may have 
known at the time of the defect in the title. Whether 
we treat failure of title as to be compensated in land, that 
is to say, that Mrs. Dobbins was entitled to an undivided 


16 


one-fourth, if so much land remained to the Kerrs as would , 


. give her that quantity, or that she was entitled to receive 


the consideration and interest or the price ultimately ‘real- 
ized, and interest, on the appropriation of the land, makes 
no difference in this case. Although not shown, it is a 
fact that at the time of this sale of Kerr to Mrs. Dobbins, 
the whole title was in litigation in the case in which 
Judge Harlan pronounced the decree (which was intro-. 
duced in evidence in this case, but the whole record was 
not), and, therefore, the deed was nothing more.or less 
than an assignment of so much of the proceeds of that 
litigation as equaled an undivided one-fourth of the whole 
tract, and the covenant operating as a warranty that by 
no act of Kerr, either of commission or omission, that 
share of proceeds would be any less than the proceeds of 
forty-seven and one-sixth acres, the result is that the. 
South Park “Commissioners became entitled either to the 


_ forty-seven and one-sixth acres or to so much of the’ 


valuation of the whole tract as equaled the proportionate 
valuation of forty-seven and one-sixth acres thereof. This 
question’ is, however, of no importance in the case at bar, 
but should be considered in No. 1,142 upon this docket, 
which is the case of the appeal from the decree of the 
chancellor based upon the verdict of the jury as to the 
value of so much of the entire tract as was found to be- 
long to Kerr. | 


The evidence disclosed certain negotiations between 
Messrs. Morgan, Dunlevy and R. S. Thompson and 
others, which resulted in the preparation of the proposed 
contract annexed ‘to Morgan’s. answer, which does not 
seem to be in the record, but the proposed agreement will 
be found set out, on page 135 of the printed record. 
Assuming that the negotiations were carried forward 
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in good faith—a violent assumption in view of the state- 
ments in Kerr’s answer—nevertheless, it is conceded in 


this case upon the face of the pleadings, including Kerr’s 


answer and that of Ingalls, and that of Kerr’s executors, 
that the proposed contract was to be no contract unless 
adopted by the board of South Park Commissioners 
(which indeed was of course the only way to make it 
binding), and it is conceded that it never was adopted or 
entered into by the corporation, and that Thompson was 
never authorized to sign it. Kerr did not seek to enforce 
that contract. He filed uo cross bill for specific perform- 
ance. He set up and relied on no adoption of it by the 
South Park board. He repudiated it and did not-wish to 
be considered as bound by it... He contended that when 
the ninety thousand dollars was paid, it was paid upon a 
parol agreement between him, Morgan, Sherman and 
Walsh, as individuals; that when the contract fell through 
the money was to be considered as a payment on account 
of what might be coming to Kerr in the case of Kerr v. 
The South Park Commissioners, decided by Judge Harlan. 


R. S. Thompson testifies (P. Rec., 92): “The com- 
‘missioners, so far as my knowledge goes of their action, 
“never did formally adopt the contract that I have re- 
“ferred to as attempted to be made between Mr. Kerr 
“and the commissioners, and it was the understanding 
‘distinctly made by Mr. Dunlevy, as attorney-in-fact of 
« Mr. Kerr, that in this transaction if anything should 
“occur by which that contract should not be formally 
“ adopted by the commission, that then, and in that event, 
‘ whatever sums were advanced by the commissioners in 
“ any of these transactions should stand as a payment to 
« Mr. Kerr on the title that he might: have in the south 
“half of said fractional section thirteen; said payments 
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“should bear interest at the rate of six per cent. from the 
‘ time they were made by the said commissioners.” 


Dunlevy testified (P. Rec., 228): “That in the event 
the park commissioners, as a board, should not carry out 
this contract, or if, for any reason, it should fail to be 
adopted, then any money they might advance to take up 
the notes which the bank had discounted, should stand as 
so much advanced payment to Kerr on the.amount he 
might ultimately be entitled to receive for his interest in 
this land, according to the terms of the decree entered by | 
Judge Harlan in the case of Aerr v. The South Park 
Commissioners, and should bear six per cent. interest 
from the date the park board should so take up the 
paper from the bank.” And further (P. Rec., 229): 
« The agreement was at the -beginning, and all the time 
“ during the summer and fall of 1879, that if the board 
“should fail to adopt the contract, then the $90,000, or - 
“any sum they may have advanced in view of its being 
« adopted, should stand as an advanced payment for his 
“ whole interest in this land, and they should credit them- 
“selves on the purchase money, and he, Kerr, be charged 
“with the amount as received, in part payment for his 
“interest in the whole half section, with six per cent. in- 
“terest from the date they should take up these securi- 
“ ties or pay any money under this proposed contract.” 


The park commissioners were James Morgan, John R. 
Walsh, John B. Sherman, Paul Cornell and Cornelius 
Price; their secretary was H. W. Harmon. The records 
of the meetings of the South Park Commissioners do not 
show the adoption of the contract, and all. the commis- 
sioners concur that it was not adopted by the board. 
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| Mr. Price testifies as follows (P. Rec., 209): 


« Some time in the fore part of November, 1879, Judge 
« Dunlevy called at my house; I think, he called there 
‘‘four or five nights in succession with what you call the 
“attempted contract—it was in pencil—and read it over 
“to me, and I made the same objection, and he came 
“again with some alterations that he said he would make, 
“and finally the last time I told him I didn’t think I could 


_“ agree to any such contract, and the proper place to pre- 
_ “sent it would be to the board. I didn’t want to do busi- 


“ ness outside of the board in a matter of that kind where 
“there was so much money involved. He then requested 
“me to meet him at Mr. Walsh’s at a subsequent even- 
“ing, I don’t recollect the date. I told him I would, and 
“I did. There he presented the same contract to Mr. 
«Walsh and myself for our approval, and I believe I 
“ raised some objection, or Walsh did. | 

“«Q. Mr. Walsh did? 

«A. Yes, sir; both of us. I then told him I could not 
“ sign such a contract, and I think Mr. Walsh said he 
‘could not agree to it. The next thing I heard of it was 
“ when this contract was presented to the board on the 
“ 21st of November, 1879; that is the first I saw or heard 
“of the contract. I presume the pencil contract the judge 
‘had was similar to this. I could not state from memory 
‘‘ whether it was or not. 

«Q. Similar to the one presented on the 21st of No- 
“ vember, 1879! 

“A. Yes, sir; at the time he presented it to me I 
“knew nothing about this contract being in existence. He 
« made a request of me not to mention it to certain mem- 
‘bers of the board. He thought he could get Walsh, 
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“Sherman and myself to agree to it, but he didn’t want 
‘Thompson and Kales, the attorneys, should know any- 
“thing about it. | 

“Q. He didn’t wish Mr. Morgan to be informed 
“about it? 

«“ A. He didn’t wish Morgan, Cornell, and Kales or 
“ Thompson; he mentioned their names. 

“Q. At the time the proposed contract was pre- 
“ sented, which you remember to be the. 21st of Novem- 
“ ber, 1879, do you remember whether Mr. Walsh was 
“ present? ee 

«A. Mr. Walsh was present at the meeting that day. 

“Q.. But at the time? 

“A. I could not exactly Say. 

“Q. What was done with it? 

‘A. The contract was read before the board, and, I 
‘“ think, I moved to have it laid over so I could look into 
“it, and it was lid over : 3 

“Q. Did you ever agree to that contract? 

“A. I did not. | 

«Q. Was it ever passed upon by the board as a 
“board while you were a member of it? 

“« A.. It was not.” 


It is unnecessary, however, to quote from the evidence, 
inasmuch as it was conceded before Judge Drummond 
that there was no contract. Therefore it followed that 
ninety thousand dollars of the South Park money had 
come to the-hands of Kerr, and, inasmuch as that money 
was trust money, Kerr was bound to return it or the 
South Park Commissioners were entitled to at least hold 
the land until the money was returned. Nothing is bet- 
ter settled than that where trust money is traced the 
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cestut que trust may claim either the property purchased 
or the money. | 
Oliver v. Piatt, 4 Howard, 4o1. 


The money of the Park was trust mosey. The cor- 
poration could claim either the property bought with it, to 
wit, the Dobbins interest, or the return of the money. No 
return was tendered or proposed by Kerr, yet Kerr and 
Dunlevy must be held to have understood the law upon 
the subject. It was a risk that Kerr and Dunlevy ran in 
‘the whole operation that if it broke down, a court of equity 
would apply to it the rules of equity, and that the South 
Park corporation would get the benefit, according to the 
settled rules of law, of that which its money had purchased, 
ifthe corporation took that view of it and claimed the 
proceeds into which their money had been transmuted. 
Of course the record discloses throughout a persistent 
attempt on the part of some of the defendants to force 
this contract on to the corporation, and to put the 
corporation in an embarrassing position if the contract 
should not be consummated. Of course the record dis- 
closes numerous attempts to obviate the application of the 
rules of resulting and other implied trusts, but these efforts 
are so transparent that in a court of equity they ought to 
be brushed away as the merest cobwebs. The truth of 
the transaction is, that Kerr-Dunlevy wished to collect 
the Dobbins mortgage. He also wished, if he could, to 
make use of the South Park Commission to obtain a title 
that he did not have; he wished, if he could, to obtain an 
arrangement by which eighty acres which Judge Harlan 
had decided Kerr did not own, could be put into the same 
pool and treated as if he owned it, which he did not. He 
also wished the number of acres to be put higher than 


22 


the government survey showed it to be. The pretended 
contract named the number of acres as two hundred and 
twenty, when in fact there were but one hundred and 
ninety-four, and the government survey had shown but 
one hundred and ninety-six. By this alleged contract 
Kerr-Dunlevy undertook to get an arrangement with the 
South Park Commissioners to pay him for twenty-six 
acres more land than there was, with the interest on it 
from the 27th day of August, 1870, amounting at the 
time of the transaction, under the terms of the pretended 
contract, to over eighty thousand dollars. These things 
are all obvious on the face of the record, but they none of 


them conduce to a belief on the part of any just chancellor | 


that Kerr occupied an equitable position and ought to be 
_ protected. The negotiations on the part.of Dunlevy were 
not commendable. The view which he takes of the 
method in which contracts should be entered into with 
public boards is not one that a court of equity can by any 
possibility favor. So convinced is he of. the propriety of 
attacking the members of a public ‘board, outside of the 
board, and in detail; that it is actually set up in -Kerr’s an- 
swer, filed in this case, that “In the beginning of such 
‘negotiations it was agreed that: the same should be con- 
“ducted with said members (being a majority of said 
“ board), alone, and that everything touching the same 
“should, for good and sufficient reasons, which will be 
“ developed upon the trial. of this cause), be kept secret 
“from Cornelius Price, one of said park commissioners, 
‘until a conclusion should be reached, and the whole 
“matter brought before the entire board for adoption.” 
What these reasons are, or that there were any, was not 
developed in the evidence. It is impossible that there 
could be any reasons which would justify a person seek- 
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ing to make a contract with a board charged with a pub- 
lic trust in concealing from any member of such board 
that the negotiations were going on. No matter what 
the agreement was with some of the. South Park Com- 
missioners as to what was to be done with the money in 
case no contract was made, the fact remains that it was 
South Park -money, and a trust fund, and the question be- 
fore Judge Drummond was, what is the legal result of 
the receipt of the moneys belonging to the South Park 
corporation? He decreed that the Kerrs might return 
the money within ninety days, and if they did so, then 
the Dobbins interest should be conveyed to them. If 
they did not do so, then the South Park Commissioners 
should pay the $3,454.17, and interest, and the property 
should be conveyed to the corporation. Whether or not 
the appeal in this case, suspended the running of the 
ninety days, is a question. The South Park Commis- 
sioners, assuming that the ninety days was still running, 
paid the $3,454.17, and interest, and the deposit charges 
within the ten days allowed to them, as I have said, and 
became entitled to the deed. It is impossible to under- 
stand how Judge Drummond could have entered any 
other decree, or why Kerr should be allowed, without re- 
paying the money, to assert title to the Dobbins forty- 
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seven and one-sixth acres. 


Judge Drummond might well have decreed that the 
474 acres belonged to the South Park Commissioners 
absolutely, since it was their money that purchased it. 


Kerr paid nothing for it, but he argued that the money 
was obtained, not of the South Park Commissioners, but 
of the bank. In other words, that Kerr borrowed the 
money of the bank, although he gave no obligation to re- 
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pay it, and made the investment, and although the money 
was returned by the South Park Commission—yet, nev- 


ertheless, in legal effect, it was Kerr’s money that paid 


for the conveyance, and then that the corporation reim- 
bursed Kerr as a payment on account of a purchase of 
the same land from Kerr. In other words, the position 


taken on behalf of Kerr was that the court ought to de- | 


cree that the South Park corporation advanced the money 
of the public to buy a title for Kerr, which they’ were 
obligated to purchase back from him at any price a jury 
might thereafter fix as its value. It would bea monstrous 
breach of trust, if it were true, that the South Park Com- 
missioners, having no private interest in this, or any other 
transaction relating to the acquisition of land for the park, 


charged simply with ‘the discharge of public.duties, were — 
held to have been engaged in buying land for other people _ 


to sell back to them at an advance. Yet that is the posi- 
tion which was taken on ‘behalf of the defendant, Kerr. 
The facts are that the $21,000 paid to Mrs. Dobbins and 
her attorneys for her conveyance, was raised at the Na- 
tional Bank of Illinois, on Nov. 14, 1879, on which day the 
deed was delivered upon the assurance of the South Park 


Commissioners, Walsh, and, perhaps, Morgan, that it 


was a South Park transaction, and that that corporation 
would repay the advance. The money was not advanced 
to Kerr, nor to Dunlevy, nor to Bennett. It was advanced 
to the South Park Commissioners, Walsh, and, perhaps, 
Morgan, and it was the credit, not of those gentlemen, 


good as their credit might be; it was the credit of the 


South Park Commission as a corporation which the bank 
understood to be morally pledged to take up the Bennett 


note. Inasmuch as the South Park Commission did take 


up the Bennett note, the transaction was precisely the 


wun 


Or ernest eli ranortamniine ’ 


25 


same as if $21,000 had'been paid down by the corpo- 
ration to Mrs. Dobbins on the 14th day of November for 
her deed. It is certain that the South Park Commission 
did not advance the money to. Kerr. It is certain that 
the bank advanced no money to Kerr. It is certain that 
the South Park Commission had no power to loan money 
to Kerr or anybody else, or to invest trust funds in any 
other way than in the absolute purchase of title to the 
land. Ifthe South Park Commission had not paid the 
$21,000, and if Mr. Walsh had been compelled | person- 
ally to respond on his guaranty to the bank, would not 
Mr. Walsh have been entitled to claim that the Dobbins 
property belonged to him? It would have been his money 
that would have paid for it—not Kerr’s money. It would 
not have been a loan by him to Kerr; it wculd not have 
been a loan by the bank‘to Kerr; it would have been a 
loan. by the bank upon the credit of Walsh; and all the 
authorities agree that a trust will result in favor of the 
person upon whose credit the purchase is made, as well 
as of a person with whose money the purchase is made. 


Granted that the transaction grew out of the attempt to 
make an agreement with Kerr, which fell through; 
granted that there were no circumstances of suspicion 
concerning such attempted agreement, still the fact re- 
mains that Kerr did not pay for the land, and that it was 
not contemplated in any of the negotiations between these 
different people that Kerr should pay for: the land with 


-his own money; and it is certain that it was not on his 


credit that the money was obtained and paid. The 
evidence discloses that the only effect the attempted agree- 
ment had was one prejudicial to the commission, inasmuch 
as the commission might have purchased directly from 
Mrs. Dobbins for less, but evlently did not do so because 
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members of the board were mixed up in this objectionable 
transaction with Dunlevy. Had nothing passed between 


that person and members of the South Park board, out- . 


side its regular session, there can be no doubt that the 
Dobbins title could have been procured, and the encum- 
brance extinguished, at much less than $90,000, but that 
was not done owing to the manipulations of Kerr’s agent 
in the attempt to get this corporation tangled up by en- 
tering into these stipulations with him. Now, could the 
court decide that Walsh, in giving the. assurance to the 


bank, was acting as.the agent o. Kerr? Could it decide 


that Walsh was acting as the agent of Dunlevy, or’ that 


the South Park Commission was acting as the agent of: 


either Kerr or Dunlevy in paying the money to purchase 
the Dobbins title? : 

And it may be further remarked that Mr. Walsh and 
Mr. Price, two of the commissioners, confirmed also by 
Mr. Sherman, if his evidence be examined carefully, as to 


the effect of the vote to appropriate the $90,000, state that 


they voted upon the’ belief, and the assurance of Mr. 
Thompson that the money was to.be paid out in absolute 
purchase of the Dobbins title, and the extinguishment of 
the encumbrance thereon. I repeat, three of the five com- 
missioners understood that the actual title to forty-seven 
and one-sixth acres of the tract in question was secured, 
free from the Dobbins incumbrance, by the payment out 
of the park money of the sum of $90,000. 


The resolution of November 21, 1879, was drawn by 
Mr. Thompson. He was the contracting party with 
Dunlevy. Granting that he believed the attempted con- 
tract to be one for the best interests of the South Park 
Commission (and he would complain if that concession 
were not made), he, thérefore, in all that he was doing, 
was acting with reference to having that contract con- 
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firmed, and inducing the South Park board, as such, to 
make it. The resolution reads as follows: 


“ Resolved, that the president of this board is hereby 


«the litigation regarding the south half of fractional Sec. | 
“13, 38, 14, and such purchase of the title thereto as, in : 
“his judgment, may be advisable, and for that purpose 
“to draw upon the treasurer of this commission a sum, 
“not exceeding the sum of $90,000, before reporting the 7 
“same to this board, and that the auditor is hereby in- 
“structed to sign the necessary warrant for said sum of 


There seems to be universal concurrence that this reso- 3 
lution was not intended to operate as a ratification or | 
confirmation of the attempted contract. Onthe contrary, q 
it is said that that document was laid over at the very : 
meeting at which the resolution was adopted, without 
action, in order to allow commissioner Price, who had : | 
been kept in ignorance of the proceedings up to within .a 2 
few days of the meeting of Nov. 21, to examine it. It 
would, of course, be a contradiction in terms to say that 
after a proposed contract was laid over for examination, the 
board by passing a resolution, apparently diverso intuttu, 
should confirm that which was so held up for further in- 
quiry. Nor is the question material, inasmuch as Kerr ff 
repudiates. the contract, and insist it was not binding upon | 
him, and that it was never entered into. But the resolu- 
tion itself bears no such construction. It was a resolution ; 
for a settlement and adjustment dy purchase of title, and 
entirely consistent with the purchase of the Dobbins title, 
which was what Walsh, Price and Sherman supposed it 
was passed to effect. Authority to buy all includes au- ag 
thority to buy a part. And all the commissioners agree that 
it had relation solely to the Dobbins title as the subject mat- 
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ter of the advance. It is not pretended by either of them 
that it had relation to any title of Kerr. In the judgment 
of a majority of the commission the money was to be used 
for the acquisition absolutely of the Dobbins title. Inthe 
course of the proceedings, it has been intimated that this 
resolution authorized Morgan to buy the entire tract of 
Kerr and pay the money on. account of that, but indul- 
gence in that argument cannot be permitted, in view of 
the fact that he did nothing of the kind, and was not by 
the resolution authorized to do anything of the kind, and 
in view of the repeated disclaimers in the pleadings, and 
in the evidence, and in the argument, that there is any 
contract-existing for the purchase of the Kerr interest at. 
all. Under that authority to purchase title, the Dobbins 


title was bought. It is true the conveyance to Ingals was | 


made seven days before, but it was made, as I have said, 
on the promise of Walsh that the money.should be paid 
by the park board, as it was. | | 


The decree of Judge Drummond was intended simply : 


to secure the South Park trust funds. They could not be 
perfectly secured by decreeing in that case that the money 
was received on account, since it was impossible then to 
know whether Kerr-Dunlevy would have any claim what- 
_ ever on the proceeds to be ascertained in the main case, 
and it was therefore essential that the lien of the South 
Park Commissioners upon the 473 acres should be 
definitely declared. | 


Upon the whole record it is not apparent ‘why the. 
decree should be reversed. 


Respectfully submitted. 


MELVILLE W. FULLER, 
For South Park Commissioners. 
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PostscripT.—Friday, January 15, 1886. I have just 
received my brother Isham’s brief in this case, and to his 
assignment of error in this that the decree was “ in effect 
“ the foreclosure of a mortgage lien,” etc., I answer that 
he is wholly mistaken. The transaction, as already ex- 
plained, was simply the acquisition of the Dobbins title, 
and the paying off of the encumbrance upon it with trust 
funds which Judge Drummond followed into the land. 
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W. WHITEHALL FULKERSON ET AL. VS.SETH C. HOLMES ETAL. 1 


1 Pleas before the hon.. judge of the circuit court of the United 

States of America for the western district of Virginia and 

the fourth circuit, at Abingdon, on Saturday, the 30th day of 
October, A. D. 1880. | 


Be it remembered that heretofore, to wit, at a circuit court of the 
United States of America continued and held for the western district 
of Virginia and the fourth circuit, on Saturday, the 30th day of Octo- 
ber, A. D. 1880, came Seth C. Holmes, Anna Isabella Holmes, Har- 
riet A. Holmes, William J. Holmes, Edward C. Holmes; William 
Holmes & Elizabeth, his wife; Annie Holmes, Helen P. Holmes, & 
John Holmes, who are citizens of the State of Pennsylvania, & Wil- 
liam S. Whitely & Elizabeth E., his wife, formerly Elizabeth E. 
Holmes, who are citizens of the State of Maryland (children & heirs 
of John Holmes, Sr., deceased, by their attorneys, and filed their dec- 
laration against W. Whitehill Fulkerson, Margaret Fulkerson, Lee 
S. Fulkerson, Napoleon _E. Beatie, Samuel M. Beatie, William H. 
Beatie, John P. Beatie, Cornelia J. Beatie, Burgoyne Beatie; Charles 
E. Bayler & Hattie, his wife; Judson Hatcher & Emily, his wife; 
Charles Dougherty, Christy Brunk, Joseph Mintick, James Gray- 
beel, John Edmondson, Frank Edmondson, John Green, & William 
O’Neal, who are citizens of the State of Virginia & residents of the 
western district, of a plea of trespass and ejectment ; which declara- 
tion and the notice and affidavit thereunder written are in the 
words and figures following: 


2 In the Cireuit Court of the United States for the 4th Judicial 
Circuit, at Abingdon, Va. 


Seth C. Holmes, Anna Isabella Holmes, Harriet A. Holmes, Wil- 
liam J.Holmes, Edward C. Holmes; William Holmes & Elizabeth, 
his wife; Annie Holmes, Helen P. Holmes, & John Holmes, who 
are citizens of the State of Pennsylvania, & William S. Whitely & 
Elizabeth E., his wife, formerly Elizabeth E. Holmes, who are citi- 
zens of the State of Maryland (children & heirs of John Holmes, Sr., 
deceased), who claim the land hereinafter described in fee-simple, 
plaintiffs, complain of W. Whitehill Fulkerson, Margaret Fulker- 
son, Lee S. Fulkerson, Napoleon E. Beatie, Samuel M. Beatie, Wil- 
liam H. Beatie, John P. Beatie, Cornelia J. Beatie, Burgoyne Beatie ; 
Charles E. Baylor & Hattie, his wife; Judson Hatcher & Emily, 
his wife; Charles Dougherty, Christy. Brunk, Joseph Mintick, James 
Graybeel, John Edmondson, Frank Edmondson, John Green, & 
William O’Neal, who are citizens of the State of Virginia & residents 
of the western district, defendants, of a plea that the plaintiffs 
heretofore, to wit,on the 1st day of July, 1871, were possessed in fee- 
simple of a certain tract or parcel of land lying and being in the 
county of Lee, in said district, containing three thousand acres, 
more or less, and bounded as follows, to wit: Beginning at a poplar 
& crooked hickory, corner to Joseph Martin’s land, & with the sd 

thereof N. 68 E. 937 poles to a black gum & hickory, corner 

3 to William Priest’s land, & with the line thereof N. 77 E. 330 

poles to a stake; thence, leaving said line, N. 5 W. 400 poles 
1—160 ) 
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2 W. WHITEHALL FULKERSON ET AL. VS. 


to a white oak on a hill, 8.71 W. 1,820 poles to two small white 
oaks, S. 14 E. 400 poles, crossing the branch to the beginning, with 
all its appurtenances thereto belonging. | 
And the said plaintiffs being so possessed, the defendants after- 
wards, to wit, on the day & year aforesaid, at the county aforesaid, 
within the district aforesaid, & within the jurisdiction of said court, 
entered into the premises aforesaid, and unlawfully withheld from 
the plaintiffs the possession thereof, to the damage of the plaintiifs. 
Therefore they bring suit, &c., Ke. 
3 HAGAN & PRIDEMORE, anp 
CAMPBELL & TRIGG, 
‘or Plaintiff: 
W. Whitehill Fulkerson & others: 

Take notice that a copy of the foregoing declaration in ejectment 
against yourself & others will be filed in the clerk’s office of the United 
States circuit court, held at Abingdon, in the 4th judicial circuit, on 
the rule day to be held on the Ist Monday. in August, 1871, in which 
court the said ejectment suit is intended to be prosecuted. | 

SETH C. HOLMES, 
For Himsef & Other Plaintiffs. 


U.S. Marswav’s OrFice, HARRISONBURG, VA., July, 1871. 
4 I hereby depute Frank H. Payne, as special deputy, to exe- 
cute the process in the case of Seth C. Holmes & others vs. W. 
Whitehill Fulkerson & others, and make return in due form. 
? | ALS. GRAY, U.S. Marshal. 


Endorsed: Executed by serving a copy of this & notice upon all 
of the within-named defendants, except W.-H. Beatty and Jno. P. 
Kcmondson, on Saturday, Aug. dth, 1871, and executed on said Beatty 
Aug. 7th, 1871; Jno. P. Edmonson, no inhabitant. F. H. Payne, 
special dep’'ty U.S. M. ° ate 


And on another day, to wit, at an adjourned term of the circuit 
court of the United States for the western district of Virginia, begun 
and held at Abingdon on Tuesday, the 24th day of October, 1871. 


JoHN Homes, Sr., Co1LpREN, & Hetrs, PI’t’ffs, 
against 
W. WHITEHILL FULKERSON, MARGARET FULKERSON, 


-In Ejectment. 
Lee 8. FuLKERSON, and Others, Def’ts. | | 


This day came the defendants, by their attorneys, in the above 
cause, and say they are severally not guilty in manner and form as 
the plaintiffs in their declaration against them have alleged, and of 

this they severally put themselves upon the country, and the 
5) plaintiffs likewise; and, on the motion of the plaintiffs, by 

their attorney, it is ordered that Ira Fugate, who is hereby 
appointed a surveyor for that purpose, do go upon the lands in con- 
troversy in this cause, after giving 10 days’ notice to the.parties, and - 
survey and lay out the same, as either party may direct, and return 
seven plats and three reports thereof to the court. 


SETH C. HOLMES ET AL. | : 3 


And, on motion of the defendants, by their attorney, it is ordered 
that Amos Miller, who is hereby appointed a surveyor for that pur- 
pose, do go upon the lands in controversy in this cause, after giving 
10 days’ notice thereof to the parties, and survey and lay out the 
same as either party may direct, and return seven fair plats and 
three reports thereof to the court, and this cause is continued. 


And on another day, to wit, ata circuit court of the United States 
continued and held for the western district of Va., at Abingdon, on 
Friday, the 5th day of June, in the year 1873, until which time this 

cause was continued : | 


Setu C. Hommes, Cetiiiein & Herrs, Plaintiffs, 
against In Ejectment. 
W. WHITEHILL FULKERSEN & Others, Defendants. 


The plaintiffs have leave toamend their declaration in this cause, 
and the defendants reserve the right to object to said amendment. 


6 And on another-day, to wit, at a circuitcourt of the United 

States continued and held for the western district of Virginia, 
at Abingdon, on Friday, the 4th day of June, 1875, until which 
time this cause was continued. 


SetH Ho mgs, et al., Pl’t’ffs, 
v8. In Ejectment. 


WHITEHILL FULKERSEN et al., Def’ts. 


On this day the plaintiffs, by their attorney, suggested the death 
of Anna Isabella Holmes, one of the plaintiffs in this cause, and on 
the motion of Harriet A. Holmes and Edward C. Holmes, it is 
ordered that this suit be prosecuted in their names, and plaintiffs 
have leave to amend their declaration, & this cause is continued. 


And on another day, to wit, at a circuit court of the United States 
continued and held for the western district of Virginia, at Abingdon, 
on Saturday 28th October, 1876, until which time this cause was 


continued. 


Hotmes’ CHILDREN & Hetrs et als. 
against 
W. W. FULKERSON ef als. 


This day came the parties, by their attorneys, and by consent the 

continuances entered in this cause on Tuesday last are set 

7 aside, and by like consent leave is given the plaintiffs to file 

amended declaration in this cause, and the said amended 

declaration being filed, the defendants pleaded not guilty ; to which 

the plaintiffs replied generally, and issue o— joined thereon, this 
cause was continued. 


Amended declaration, which is in the words and figures follow- 
ing: 
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In the Circuit Court of the United States for the 4th Judicial Cir- 
cuit, held at Abingdon, Va. 


Count No.1. Harriet A. Holmes,Wm.J. Holmes & Edward C. Holmes, 
who are citizens [of] the State of Pennsylvania, plaintiffs, complain of 
W. Whitehill Fulkerson, Margaret Fulkerson, Lee S. Fulkerson, Na- 
polean E. Beatie, Sam’! M. Beatie, Wm. H. Beatie, Jno. P. Beatie, 
Cornelia J. Beatie, Burgoyne Beatie, Chas. E. Baylor & Hattie, 
his wife; Judson Hatcher and Emily, his wife; Charles Dougherty, 
Christy Brunk, Joseph Minnick, James Graybeel, John Edmondson, 
Frank Edmondson, Jehu Green, & William O. Neal, who are citizens 
of the State of Virginia & residents of the: western district, de- 
fendants, of a plea that the plaintiffs heretofore, to wit, on the Ist 
day of July, 1871, were possessed in fee-simple of a certain tract or 
parcel of land lying or being in the county of Lee, in said district, 
containing three thousand acres, more or less, and bounded as fol- 

lows, to wit: Beginning at a poplar and crooked hickory, 
8 corner to Joseph Martin’s land, & with'the line thereof N. 68 
kK. 397 poles to a black gum and _ hickory, corner to Wm. 
Priest’s land, & with the line thereof N. 77 E. 330 poles to a 
stake; thence leaving said N. — 5. W. 400 poles to a white oak on a 
hill; S. 76 W. 1,820 poles to two small white oaks; 8S. 14 E. 400. 
poles, crossing the branch to the beginning, with all its appurte- 
nances thereto belonging. cs 
Count No. 2. And for this: Elizabeth FE. Holmes, Annie Holines, 
Helen P. Holmes, John Holmes, who are citizens of the State of 
Pennsylvania, plaintiffs, complain of W/ Whitehill Fulkerson, Mar- 
garet Fulkerson, Lee S. Fulkerson, Napolean E. Beatie, Sam’l M. 
Beatie, Wm. H. Beatie, Jno. P. Beatie, Cornelia J. Beatie, Bur- 
goyne Beatie, Charles E. Baylor & Hattie, his wife; Judson 
Hatcher & Emily, his wife; Charles Dougherty, Christy Brunk, 
Joseph Minnick, James Graybéel, Jno. Edmondson, Frank . Ed- 
mondson, Jehu Green, & Wim. O. Neal, who are citizens of the State 
of Virginia & residents of the western district, defendants, of a ples 
that the plaintiffs heretofore, to wit, on the Ist: day of July, 1871, 
were possessed in fee-simple of a certain tract or parcel of land 
lving and being in the county of Lee, in said district, containing 
three thousand acres, nore or less, and bound as follows, to wit: 
Beginning at a poplar & crooked hickory, corner to Joseph Mar- 
tin’s land, & with the line thereof N. 68 E. 937 poles to a 
if) black gum & hickory, corner to Wm. Priest’s land, & with 
the line thereof N. 77 E. 330 poles to a stake; thence leaving 
said line N. 5 W. 400 poles to a white oak on a hill; S. 71 W. 1,320 
‘so to two small white oaks; S. 14 E. 400 poles, crossing the ’ 
ranch to the beginning, with all its appurtenances thereto belong- 
ing. | 3 
Count No. 3. And for this: Seth C. Holmes, who is a citizen of the 
State of Marvland, plaintiff, complains of W. Whitehill Fulkerson, 
Margaret Fulkerson, Lee 8. Fulkerson, Napoleon E. Beatie,Sam’l M. 
Beatie, Wm. H. Beatie, Jno. P. Beatie, Cornelia J. Beatie, Burgoyne 
Beatie, Charles E. Baylor & Hattie, his wife; Judson’ Hatcher’ and 


_ 


se ~ _ *y . 
RETO ER a i Sa ied SABER «Oe ska hs eg ot Tatas et p » re . esas p i Sas a mats abe i a. ett. ai thal whe a hd se 
oe ee ela. e és \ re rey rhe gee Ti i Heath ES 5 in AE ie, Besta ete ‘ “ wath Ze doa M . ye ae ae oe oe wares iene Sera x Po > +, 5 = 
3 ve ‘ : Leteicns BER 3 RE es Tye! Sens OEE RODD AML OL, ee catcinn NO TRE redine eal Oe, Sg 6 a eee ae 
. 2 : , arse J t proe 


SETH C. HOLMES ETAL.  _- 5 


Emily, his wife; Charles Dougherty, Christy Brunk, Joseph Minnick, 
James Graybeel, John Edmondson, Frank Edmondson, Jehu Green, 
& Wm. O. Neal, who are citizens of the State of Virginia and resi- 
dents of the western district, defendants, of a plea that the plaintiffs 
heretofore, to wit,on the Ist day of July, 1871, were possessed in fee- 
simple of a certain tract or parcel of land lying and being in the 
county of Lee, in said district, containing three thousand acres, more 
or less, and bounded as follows, to wit: Beginning at a poplar & 
crooked hickory, corner to Joseph Martin’s land, and with the line 
thereof N. 68 E. 937 poles to a black gum & hickory, corner to Will- 

iam Priest’s land, & with the line thereof N. 77 E. 330 poles 
10 to a stake; thence, leaving said line, N. 5 W. 400 poles toa 

white oak on a hill; 8. 71 W. 1320 poles to two small white 
oaks; S. 14 E. 400, crossing the branch to the beginning, with all its | 
appurtenances thereto belonging. 

Count No. 4. And for this: Wm.S. Whiteley & Elizabeth E. (now 
wife of W.S. Whiteley), citizens of the State of Maryland, plaintiff-, 
complain of W. Whitehill Fulkerson, Margaret Fulkerson, Lee S. 
Fulkerson, Napoleon E. Beatie; Samuel M. Beatie, Wm. H. Beatie, 
Jno. P. Bestia, Corneil J. Beatie, Burgoyne Beatie, Charles E. Baylor & 
Hattie, his wife; Judson Hatcher & Emily, his wife; Chas. Dougherty, 
Christey Brunk, Joseph Minnick, James Graybeel, Jno. Edmondson, 
Frank Edmondson, Jehu Green, & Wm. 0. Neal, whoare citizens of the 
State of Virginia & residents of the western district, defendants, of a 
plea that the plaintiffs heretofore, to wit, on the first day of July, 1871, 
- were possessed in fee-simple of a certain traet or parcel of land lying 
and being in the county of Lee, in said district, containing three thou- 
sand acres, more or less, and bounded as follows, to wit : Beginning 
at a poplar & crooked hickory, corner to Joseph Martin’s land, & 
with the line thereof N. 68 E. 937 poles to a black gum & hickory, 
corner to Wm. Priest’s land, & with the line thereof N. 77 E. 330 
poles to a stake; thence, leaving said line, N. 5 W. 400 poles to a 

white oak on a hill; S. 71 W. 1,520 poles to two small white 
11 oaks; S. 14 E. 400 poles, crossing the branch to the begin- 
ning, with all its appurtenances thereto belonging. 

And the said plaintiffs being so possessed, the defendants after- 
wards, to wit, on the dav and year aforesaid, at the county aforesaid, 
within the district aforesaid, & within the Jurisdiction of said 
court, entered into the premises aforesaid, and unlawfully withheld 
from the plaintiffs the possession thereof, to the damage of the 
plaintiffs. 

Therefore they bring suit, &e., &e. 

HAGAN & PRIDEMORE anp 
CAMPBELL & TRIGG, 
For Plaintiffs. 


And on another day, to wit, at a circuit court of the United States 
begun and held for the western district of Virginia, in the fourth 
circuit, at Abingdon, on Tuesday, the 26 day of October, 1880, until 
which time this cause was continued. 
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HouMes’ CHILDREN & Hetrs, PI’t’ffs, 
US. Ejectment. 
W. W. Futkerson & Others, Def’ts. | 
This day came the parties by their attorneys, and thereupon came 
also a jury, to wit: James C. Greenway, Robert A. Preston, George 
Grayham, George W. Alderson, Win. S. Ryburn, Jack Buchanan, 


‘Walter Kelly, James Snodgrass, Wm. B. White, Jos. B. Saunders, 


Jacob Cassell, and John B. Guyum, all good and lawful men 
12 of this judicial district, who being elected, tried, and sworn 
the truth to speak upon the issue Joined, and by consent of 
parties this cause 1s adjourned over until ten o’clock to-morrow 


morning. 


And on another day, to wit, at a cireuit court of the United 
States continued and held for the western district of Virginia, in 
the fourth circuit, at Abingdon, on Wednesday, the 27th day of Oc- 
tober, 1880. 


Hotmes’ CHILDREN & Hetrrs, PI’t’fs, 
US. | Ejectment. 
W. W. FuLtkeErson & Others, Deft’s: 
iL . : 

This day came again the parties aforesaid, by their attorneys; and 
the jurors sworn in this cause appeared pursuant to their ddjourn-. 
ment on yesterday, and after some progress in the trial, the same 
not being concluded at the-hour of adjournment, further proceedings 
therein were adjourned until ten o’clock to-morrow morning. 

And on another day, to wit, at a circuit ‘court of the United 
States continued and held for the western district of Virginia, in 
the fourth circuit, at Abingdon, on Thursday, the 28th day of Oc- 
tober, 1880. Pe 


HotMeEs’ CHILDREN & HerRs, des | 
 . 
W. W. FutkKerson & Others, Def’ts. J 


13 This day came again the parties aforesaid, by their attor- 

neys, and the jurors sworn in this cause appeared pursuant 
to their adjournment on yesterday, and after some progress in the 
trial, the same not, being concluded at the hour of adjournment, 
further proceeding- therein were adjourned until nine o’clock to- 
morrow morning. : 


Ejectment. 


And on another day, to wit, at a circuit court of the United States 
continued and held for the western district of Virginia, in the fourth 
circuit at Abingdon, on Friday, the 29th dav of October, 1880. 

HotMes’ CHILDREN & HeErtrs, PI’t’ffs, 
| Us. Ejectment. 
W. W. FutKERson & Others, Def’ts, 

This day came again the parties aforesaid, by their attorneys, and 

the jurors sworn in this cause appeared pursuant to their adjourn- 


y 
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ment on yesterday, wedi having fully heard the testimony and argu- 
ments of counsel, retired to their room, and the hour of adjourn- 
ment having arrived before they had agreed upon a verdict, the 
jurors aforesaid are adjourned until nine o’clock to-morrow morning. 

And on another day, to wit, at a circuit courtof the United States 
continued and held for the western district of Virginia and the 
fourth circuit, at Abingdon, on Saturday, the 30th day of October, 
1880. 


14 Ho.tMEs’ CHILDREN & HEtRs, PI’t’s, 
v8. Ejectment. 
W. W. Fuikerson & Others, Def’ts, 


This day came again the parties aforesaid, by their attorneys, and 
the jurors sworn in this cause appeared pursuant to their adjourn- 
ment on yesterday, and were called over and all found to be present, 

retired to their room, and after some time returned into court, hav- 
ing agreed upon the following verdect: “We, the jury, find-for the 
awa Harriet A. Holmes, Wm. J. Holmes, and Edward C. 

olmes, plaintiffs in the first count of’ the declaration, filed 28th 
Octo., 1876, one undivided fourth part in fee of the premises in said 
declaration mentioned. 

And we also find for the plaintiffs, Elizabeth Holmes, Annie 
Holmes, Helen P. Holtnes, and John Holmes, the plaintiffs in the 
second count in said declars ation, one undivided fourth part in fee of 
the premises in said declaration mentioned. 

And we also find for the plaintiff, Seth C. Holmes, plaintiff in the 
third count of said declaration, one undivided fourth part in fee of 
the premises in said declaration mentioned. 

And we also find for the plaintiff, Elizabeth E. Whitely, the wife 
of William 8. Whitely, the plaintiffs in the fourth count in said 
declaration, one undivided fourth part in fee of the premises in said 

declaration mentioned. 
15 And we further find one cent damages. 
| GEORGE GRAHAM. 


The defendants, by their attorneys, moved the court to set aside 
the foregoing verdict of the Jury in this cause, and award a new 
trial therein. On consideration whereof the said motion was over- 
ruled. 

Therefore it is considered by the court that the said plaintiffs, 
Harriet A. Holmes, Wm. J. Holmes, and Edward C. Holmes, plain- 
tiffs in the first count of the declaration filed 28th Oct., 1876, recover 
of the defendants in fee-simple one undivided fourth part of the 
premises in said declaration mentioned. 

And that the said Elizabeth Holmes, Annie Holmes, Helen P. 
Holmes, and John Holmes, the plaintiffs in the second count in said 
declaration mentioned, recover of the defendants one undivided 
fourth part in fee of the premises in said declaration mentioned. 

And that the piaintiff, Seth C. Holmes, plaintiff in the third count 
of said declaration, recover of the defendants one undivided fourth 
part in fee of the premises in said declaration mentioned. 
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And also that the plaintiff, Elizabeth E. Whitely, the wife of Wil- 
liam S. Whiteley, the plaintiff in the fourth count in said declara- 
tion, recover of the defendants one undivided fourth part in fee of 
the premises in said declaration mentioned and described, with the 

appurtenances, together with their damages assessed as afore- 
16 said, and the costs of the plaintiffs by them about their suit 
in this behalf expended, and the said defendants in mercy, &e. 

Whereupon the said plaintiffs, Harriet A. Holmes, Wm. J. Holmes, 
and Edward C. Holmes, pray a writ to the marshal of this court to 
be directed to cause them to have possession of their land aforesaid, 
as to which the verdict of the jury and the judgment of the court 
is for them against the defendants, and to the said plaintiffs it is 
granted. | 7 

And the said plaintiffs, izlizabeth Holmes, Annie Holmes, Helen 
P. Holmes, and John Holmes, pray a writ to the marshal of this 
court to be directed to cause them to have possession of their land 
aforesaid, as to which the verdict of the jury and the judgment of 
the court is for them against the defendants, and to the said plain- 
tiffs it is granted. 

And the said plaintiff, Seth C. Holmes, prays a writ to the marshal 
of this court to be directed to cause him to have possession of bis — 
land aforesaid, as to which the verdict of the Jury and the judgment 
of the court is for him against the defendants, and to the said plain- 
tiff it is granted. 

And the said plaintiffs, Elizabeth E. Whitely, the wife of Wim. 8. 
Whiteley, the plaintiffs in the fourth count of said declaration men- 
tioned, pray- a writ.to the marshal of this court to be directed to 
‘ause them to have possession of their. land aforesaid, as to which 

the verdict of the jury and the judgment of the court is for 
17 them against the defendants, and to the said plaintiffs it is 
granted, and that the defendants go thereof without day. ~ 

And on another day, to wit, at a circuit court of the United States 
continued and held for the western district of Virginia, in the fourth 
circuit, at Abingdon, on Friday the 5th day of November, 1880, until 
which time this cause was continued.. 


HotMeEs’ CHILDREN & Hetrs, PI’t’ff-, 
Us. In Ejectment. 
W. W. FuL_Kerson & Others, Def’ts. 


MemorANDUM.—During the trial of this cause the defendants, by 
their attorneys, excepted to the opinions and actions of the court 
upon said trial, and tendered their bills of exceptions, which were 
received, signed, sealed by the court, and ordered to be made a part: 
of the record in the cause. 3 

And the defendants praying for a writ of error to the Supreme 
Court of the United States, that shall operate as a supercedeas to the 
judgment in this cause, it is ordered that such writ be issued by the 
clerk of .this court as provided by law, and that the defendants, or 
some one for them, shall execute a supercedeas bond in the penalty 
of $800.00, with good and sufficient security, conditioned as the law 
requires. 
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18 And it is ordered that the execution of said judgment be 
suspended for sixty days, for the purpose of enabling said 

defendants to perfect their said. writ of error and supercedeas. 


19 MEMORANDUM.—On the trial of this cause the defendants, 
by their attorneys, tendered bills of exceptions to sundr 

opinions of the court given against them on the said trial, whic 
bills were received, signed, and sealed by the court, and ordered to 
be made part of the record in the said cause, and are in the words 
following, to wit: 

Be it remembered that on the trial of this cause the plaintiffs, to 
sustain the issue on their part, read in evidence a patent from the 
Commonwealth to Sam’l Young for 3,000 acres of land, dated May 
7th, 1787, in the words and figures following : 


Beverly Randolph, Esquire, lieutenant governor of the Common- 
wealth of Virginia, to all to whom these presents shall come, 
Greeting : 

Know ye that by virtue and in consideration of two land office 
treasury warrants, numbers 21693 & 21849; issued the twenty-fourth 
day of December, one thousand seven hundred and eighty-three, 
there is granted by the.said Commonwealth unto Samuel Young, 
assignee of David Anderson, a certain tract or parcel of land con- 
taining three thousand acres by survey, bearing date the twenty- 

ninth day of April, one thousand seven hundred and eighty-six, 

| lying and being in the county of Washington, in Powell’s 

20 valley, on the waters of Martin’s creek, and bounded as fol- 

loweth, to wit: Beginning at a poplar and crooked hickory, 
corner to Joseph Martin’s land, and with a line thereof, north sixty- 
eight degrees east nine hundred aud thirty-seven poles to a_ black 
gum and hickory, corner ‘to William Priest’s land, and with a line 
thereof north seventy-seven degrees east three hundred and thirty 
poles to a stake; thence leaving said line north five degrees west four 
hundred poles to a white oak, on a hill, south seventy-one degrees, 
west thirteen hundred and twenty poles to two small white oaks, 
south fourteen degrees east four hundred poles, crossing a branch to 
the-beginning, with its appurtenances; to have and to hold the said 
tract or parcel of land, with its appurtenances, to the said Samuel 

Young and his ‘heirs, forever. 

In witness whereof the said Beverly Randolph, Esq., Lieutenant 
Governor of the Commonwealth of Virginia, hath hereunto set his 
hand and caused the lesser seal of the said Commonwealth to be 
affixed, at Richmond, on the seventh day of May, inthe year of our 
Lord,one thousand seven hundred and eighty-seven, and of the Com- 


monwealth the eleventh. | 
) BEVERLY RANDOLPH. 
Endorsed: Samuel Young. 3,000 acres. Washington county. 


(A.) Exhibit No.1. G.H. Samuel Young iszntitled tothe 
21 within-mentioned tract of land. John Havie, Re. L. off. 
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The plaintiff then offered to read in evidence a deed from Senivel 
C. Young to John Holmes, dated July 12, 1819, in the words and 
figures following: 


This indenture ,made the twelvth day of July, in the year of our 
Lord one thousand eight hundred and nineteen, between Samuel C. 
Young, of the city of New Orleans, in the State of Louisiana, in the 
United States of America, attorney-at-law, of the one part, and John 
Holmes, of the city of Philadelphia, in the State of Pennsylvania, 
manufacturer, of the other part, witnesseth : That the said Samuel 
C. Young, for and in consideration of the sum of ten thousand four 
hundred “dollars, lawful money of the United States of America, to 
him at the execution of these presents by the said John Holmes well 
and truly paid, the receipt wlereof is hereby acknowledged, hath 
granted, bargained, and_ sold, aliened, released, and confirmed, and 
by these presents doth grant, bargain, and sell, alien, release, and 
confirm, unto the said John Holmes, his heirs and assigns, all. that 
certain tract, piece, or parcel of land lying and being late in the 
county of Washington, now in the county of Lee, in Powel’s val- 
ley, on the waters of Martin’s creek, ‘beginning at a poplar 

and crooked hickory, corner to Joseph Martin’s land, 
22 and with a,line thereof north sixty-eight degrees east nine 
hundred and thirty-seven poles to a black gum and hickory, 
corner to William Priest’s land, and with a line thereof nerth 
seventy-seven degrees east three hundred and thirty poles to a 


stake: thence leaving said line-north five degrees west four hundred. 


poles to a white oak on a hill south seventy- -one degrees west thir- 
teen hundred ‘and twenty poles, to two small white oaks south four- 
teen degrees east four hundred poles, crossing a branch to the 


beginning, containing three hundred acres of land, and being in the 


State of Virginia: 


Being the same tract, piece, or parcel, of land which by letters 


patent, under the seal of the Commonwealth of Vi irginia, executed 
at Richmond on the 7th day of May, 1787, by virtue of two Treasury 
land warrants, numbered 21693 and 21849, was granted unto Sam- 
uel Young (fi ather to the said Samuel C. Young, party hereto), 
assignee of David Anderson and his heirs, forever ; and the said 


Samuel Y oung, having died intestate, leaving i issue, one child only,’ 


the said Samuel C, Young, party hereto, when the same became 
vested in him the said Samuel C. Young, forever ; together with 
all and singular the ways, waters, water-courses, improvemients, 
fences, rights, liberties, privileges, hereditaments, members, 

23 and appurtenances whatsoever thereunto belonging or in any- 
wise appertaining, and the reversions and remainders, rents, 
issues, and profits thereof, and all the estate, right, titéle, interest, 
property, claim, and demand whatsoever of him, the said Samuel C. 
Young, in Jaw and equity howsoever of, into, or out of the same ; 
to have and to hold the said tract, piece, or parcel of land, heredita- 
ments, and premises hereby granted or mentioned so to be, with the 
appurtenances, unto the said John Holmes, his heirs and assigns, to 
and for the only proper use and. behoof of the said John Holmes , his 
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heirs and assigns, forever; and the said Samuel C. Young, for him- 
self, his heirs, executors, and administrators, doth covenant, promise, 
grant, and agree to and with the said John Holmes, his heirs, and 
assigns, by these presents that he, the said Samuel C. Young, and 
his heirs, all and singular the hereditaments and premises hereby 
granted, with the appurtenances, unto the said John Holmes, his 
heirs and assigns, against him, the said Samuel C. Young, and _ his 
heirs, and against all and every other person and persons whomso- 
ever lawfully claiming or to claim by, from, or auaea him or them, 
or any of them, shall and will warrant and forever defend by these 

presents. 
In witness whereof the said parties have interchangeably set their 
hands and seals hereunto. Dated the day and year first above 


24 written. 
SAM’L C. YOUNG. [seat] 


U. Srates, £. District of Pennsylvania : 

The fitteenth day of July, A. D. 1819, before me, the subscriber, 
judge of the Pennsylvania district of the United States, came the 
above-named Samuel C. Young and acknowledged the above inden- 
ture to be his act and deed, and desired the same may be recorded as 
such. 

Witness my hand and seal. 


[SEAL. ] RICHARD PETERS. 


Received on the day of the date of the above indenture of the 
above-named John Holmes the full consideration monies above men- 


tioned. 
SAM’L C.. YOUNG. 
W tnesses at signing: 
JOHN CRAIGE. 


Sealed and delivered in the presence of us—the words “ late” in 
the sixth and the words “now in the county of Lee” in the seventh 
line being first interlined— 

JOHN SHAW. 
JOHN CRAIGE. 
Endorsed: Deed, Samuel C. Young to John Holmes, for a tract of 
land in Washington county, Virginia, containing 3,000 acres 
25 of land. (B.) Exhibit No. 2. G.H. Recorded in the clerk’s 
office of the county court of Lee, in book No. 7, page 401. 


Teste: J. W.S. Morrison, D. C. 


VIRGINIA : 

Ata court begun and held for Lee county, at the court-house 
thereof, on the 15th day of January, 1838, this indenture of bargain 
and sale for land between Samuel C. Young, of the one part, and 
John Holmes, of the other part, was admitted to record upon the 
certificate of Richard Peters, judge of the Pennsylvania district of 


the United States. | 
J. W. S. MORRISON, D. C.. 
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To the reading of said deed the defendants objected, because there 
was no evidence showing that said Samuel Young was dead, or that 
said Samuel C. Young was his heir, or that the deed offered was the 
deed of Samuel C. Young. , 


The plaintiffs, to sustain their offer to read said deed and shew its 
admissibility, read to the court the depositions of Charles Bird, Frank 
M. Etting, John Holmes, Peter G. Fulkerson, Samuel C. Brown, 
Thomas P. Graham, J. V. Fulkersen, John D. Sharp, and Claiborn 
Anderson, in the words and figures following : 


CHARLES Birp, having been first duly sworn, deposeth and saith 
as follows: | 

1 reside in Radner township, Delaware county, Pennsylvania; I 
aim fifty years of age; my business, an employé of the Pennsylvania 

railroad. | | 
26 Question by plaintiff’s attorney : Who were your maternal 
grand parents ? | 7 

Answer. John Shaw and Mary Gray Shaw. Ido not remem- 
ber my grandfather, John Shaw, but I remember my grandmother 
very well; she lived in my mother’s family at the time of her 
death, which was about the year 1530. [remember the fact of her 
death. 
Question by plaintiff’s attorney: Where was your grandfather, 
John Shaw, at this time? 

Answer. He was dead, to the best of inv - Knowledge and belief. TL 
never saw him. I have seen his portrait. He has been dead up- 
wards of fifty’ years. | 

And further this deponent saith not. 

| CHAS. BIRD. 
Taken 22d May, 1874. 


And the said Frank M. E TTING, having been first duly sworn, de- 
poseth and saith as follows—that is to say 
I reside in the city of Philadelphia; am pre of forty vears of 
age. and a member of the Philadelphia bar, and served nine years 
in the army as paymaster. . In the latter position it was of essential 
importance that [ should become acquainted with handwritings, and: 
on several occasions detected forgeries. From my long experience 
asa collector of manuscripts and autographs, and the incidental 
necessity of determining their genuineness, I consider myself 
27 an expert. While I have an exemplar in my mind of the 
ordinary signature of Richard Peters, a former judge of the 
United States district court for the] ennsylvania district, [ have also 
two original letters of Judge Peters before me, one dated in 1784, 
and which I found among the papers of my great grandfather, of 
whose estate I am_ trustee, “and another one d: ited in 1817, which I 
also found among the papers of the party to whom it is addressed. 
I am persuaded I can identify the signature of Judge Peters. 


The witness is here shown a deed from Samuel C. Young to John 
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Holmes, dated 12th day of July 1819, and acknowledged on the 
15th of that month. It is marked “ Exhibit A, G. H.”) 


Question by plaintiff’s attorney: Please to say whose signature 1s 
written to the acknowledgment of this deed. : 

Answer. I believe it to be the signature of Judge Peters, who was 
for thirty-odd years judge of that court. I have no doubt that this 
is his signature. The acknowledgment in not written by Judge 
Peters, but the words “ U. States, E. district of Pennsylvania,” “ fif- 
teenth,” “judge of the Pennsylvania district of the United States,” 
in. the filling up, are in-the handwriting of Judge Peters, and fur- 


ther this deponent saith not. | 
FRANK M. ETTING. 


Taken 22d May, 1874. 


28 Doctor .JJoHn Homes, having been first duly sworn, de- 
-poseth and saith as follows: | 


I am upwards of sixty-three years of age. I reside-at No. 412 
So. Fifteenth street, in the city of Philadelphia. I have lived in 
Philadelphia for upwards of forty years. Previous to my moving 
to my present residence I lived on Schuylkill, Seventh street (now 
called Sixteenth street), south of or below. Locust street, and pre- 
vious to that on Arch street, at No. 353. My profession was medi- 
cine, but I have retired from its practice. I knew John Holmes the 
elder, of the city of Philadelphia. 1 knew him intimately; he was 
my wife’s father. He died at Londonderry, in Ireland, while on a 
visit there, on the 26th July, 1834. He had lived in Philadelphia 
many years. John Holmes left surviving him a widow, Ann C. 
Holmes, who died in Philadelphia on the 30th August, 1840, and 
four children, Mary A. Margaretta, John, Seth C., and Elizabeth 
Emmeline. 

Mary A. Margaretta Holmes was my wife. She was born on the 
24th February, 1812. We were married on the 2d December, 1835. 
She died on the 11th July, 1869. My wife left four children, as 
follows: Anna Isabella Holmes, who was born on the 13th Septem- 

ber, 1838, and died unmarried on the 12th of November, 
29 1873; Harriet Adaline Holmes, who was born on the 24th 

February, 1840; William J. Holmes, born ‘on the 20th Au- 
gust, 1843, and Edward C. Holmes, who was born on the 19th Au- 
gust, 1845. These are still living. 

The second child of John Holmes was a son, John Holmes. He 
was born May Ist, 1815, and died on the 10th August, 1850, leaving 
a widow, who is now dead, and four children: Elizabeth Holmes, 
afterwards married to William Holmes, who died on August 17th, 
1874; she survives him; she was born November 6th, 1839; Annie 
Holmes, born July 15th, 1843; Helen P. Holmes, born December 
26th, 1844, and John Holmes, born December 6th, 1846. Elizabeth, 
Annie, and Helen P. are now unmarried ; of John I am not certain; 
I have no knowledge. They all, except John, reside in Philadel- 
phia. The third child of John Holmes was Seth C. Holmes, who 
now resides near Baltimore city, in Maryland. He was born on the 
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22d September, 1821. The fourth child was Elizabeth Emmeline 
Whiteley, who was born on the 12th June, 1825, and was mar- 
ried on December 17th, 1846, to William 8. Whiteley, who now re- 
sides at Baltimore. Mrs. Whiteley is living. In giving many of 
these dates I have examined the family Bible of the late John 
Holmes, which I have here before me, and have refreshed my recol- 

lection from it as to dates which were within my own knowl- 
30 edge. The births, marriages, and deaths are recorded in this 

Bible. Many of these entries are in the handwriting of John 
Holmes, the elder, with which I was familiar; the others are in the 
handwriting of members of the family. My own recollection cor- 
roborates many of these dates. I have no doubt of the truth and 
accuracy of them. I knew personally all of the persons’ whose 
names I have mentioned, and now know all who are living. 

Question by plaintiff’s attorney: Have you any knowledge that 
Mr. John Holmes owned any land in Virginia in his lifetime? IEf 
aye, state all you know about it. 

Answer. I know that John [Holmes in his lifetime owned a large 
tract of about three thousand acres of land in Virginia, in what was 
then Washington county. IT believe it is now Lee county. The 
deeds for this land were in John Holmes’ possession at the time of 
his death; they were found among his papers by the executors of 
his will. I saw them after his death. His executors were Seth 
Craige, Robert Taylor, and his son, Jolin Holmes. They are all : 
dead. After my marriage I went to Virginia at the request of John 
Hfolmes, one of the executors, and of the family, to examine these 
lands. This was in the year 1836 or 1837; it has been so long ago 

that Iam now unable to say which. I kept a full diary of 
31 that visit, but I have mislaid or lost it and.cannot find it 

after very careful search. A circumstance which is very dis- 
tinct to me now inclines me to believe it was in the year 1836, but 
it is possible that it was in 1837: It Was in the winter, as I remem- .- 
ber, hastening home to spend Christmas with my family, and I re- 
member arriving on Christmas morning. Before starting on that 
trip John Holmes, the executor, gave me the deeds‘and papers of _ 
the property. There was a map and plan, two deeds, and some 
other documents. I took them with me to Virginia. I have seen 
these papers very often since; they have been in my possession and 
in the possession of the attorneys of the heirs in Abingdon, Vir- 
ginia. : : | 
Question by plaintiff’s- attorney: Would you know these deeds 
now and be able to identify them ? : 

Answer. I would, most certainly. 

Witness is here shown two parchment deeds, one, which 1s 
marked on the back “ Exhibit No. 1, G. H.,” being a patent from 
Beverly Randolph, lieutenant governor of the Commonwealth ‘of 
Virginia, to Samuel Young, assignee of David Anderson, for a tract 
or parcel of land containing three thensand acres in the county of 
Washington. .It is dated the 7th day of May, 1787, and is under 
the lesser seal of the Commonwealth ; the other, marked on the back 
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“ Exhibit No. 2,-G. H.,” being an indenture — Samuel C. 
32 Young to John Holmes, dated the twelfth day of July, 1819, 

and recorded in the clerk’s oftice of the county of Lee, in book 
No. 7, page 401, reciting the previously mentioned letters patent and 
conveying the said three thousand acres of land. 

Question by plaintiffs’ attorney: Look at those two deeds and say 
whether you have ever seen. them before ? 

Answer. These are the two deeds given to me at the time.I have 
- mentioned, and taken by me to Virginia. I am positive of it. I 
afterwards had the deed from Samuel C. Young, recorder. These 
two deeds have been in my possession from that time to the present 
time. I donot mean in my actual possession, but I could always 
obtain them; I had control of them. During: these thirty-seven or 
eight years these deeds have been in my hands or in the hands of 
the counsel for the héirs at different times, and at one time were in 
the hands of William S. Whiteley, my brother-in- law; but they have 
always been under my control and subject to my order for their pos- 
session. The heirs had begun a suit to recover possession. of the 
land,and I had left the deeds and papers with their lawyers. When 
in Virginia I went upon the land for the heirs and examined it. I 
met at that time Mr. Frederick D. Fulkerson and also his father, 

whose name, I think, was Peter. I also met a Mr. Ewing, 
33 who was a brother-in-law of Mr. Fulkerson, I think, but I am 

not certain. - I staid at Mr. Fulkerson’s house one night, and 
went on the land next day with both Fulkerson and Ewing. They 
pointed out one of the corner boundaries’ and showed the location 
of the land tome. During this visit neither these gentlemen nor 
any others whom I metor conversed with never made any claim to 
the land nor spoke of owning it. They never mentioned having 
taken possession of it as owners. On the contrary, they always and 
everwheres recognized me as representing the owners of the property, 
and it was spoken of and called the Holmes — This I 
heard frequently when I went there again in 1859. I found no 
squatters on the place on my first visit, nor did I find any one in 
possession of the land or any part of it. I did not go over the whole 
tract. 

Question by plaintiffs’ attorney: Have you ever received any let- 
ters from those now claiming these lands or under whom they are 
claimed? If aye, please produce them. 

Answer. After my return to Philadelphia from this visit I re- 
ceived letters on the subject of the land from those or some of those 
I had met. I have three now in my possession. 


Witness here produces letter from Frederick D. Fulkerson to 
Doct. John Holmes, dated “April the 8th, 1840,” addressed 

o4 Doct. John Holmes, 353 Arch street, Philadelphia, Pa., and 
postmarked; still legible, Baltimore, Apr. 23d, marked “ Ex- 

hibit No. 3, January 28th, 1875,G. H.” Also letter — James Fulker- 
son to Doct. John Holmes, dated Rose Hill, Lee county, Va., Octo., 16th, 
1846, addressed Doct. John Holmes, Schuy!kill, 7th below Locust, 
Philadelphia, marked “Exhibit No. 4, January 18th, 1875, G. H.” 
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Also letter — James Fulkerson to Doct. John Holmes, dated Sept. 
8th, 1847, with the same address as last letter and marked “ Exhibit 
No. 5, January 18th, 1875, G. H.” 1. 


Answer. These letters were received by me in 1840, 1846, and 
1847 from the gentlemen whose names are subscribed thereto. 
They came to my residence through the mail and were delivered to 
me by the letter-carrier. I answered each of them, and they have 
been in my possession since they were receive, except when given 
to counsel for examination. During this visit Mr. Fulkerson told 
me he either had, or would, | cannot remember which, made an 
entry on the land merely for the purpose of keeping-off squatters, 
and not to make any claim to the property. On my second visit 
in 1859 Mr. Ewing told me he had made an entry on the land, but 
he did not consider the property his, but that of the Holmes family, 
and if they desired to sell it he would like to have the privilege of 

purchasing. 
35 Question by plaintiffs’ attorney: Did you ever go upon 
the land again? If ave, when? | 

Answer. I went again to'Virginia in 1859. I started on the 4th 


October, 1859, and went on the property on the 13th October. At . 


Jonesyille I met Mr. Archilus H. Fulkerson, who then, I believe, 
occupied a portion of the land, and I went. on the land with him. 
He was, I believe, a nephew of’ Peter Fulkerson. I also met Mr. 
William MeDgnald, Mr..C. Dougherty, and a Mr. Gibson, who called 
on me. I staid at Mr. Fulkerson’s and. Mr. Dougherty’s houses. I 
paid the taxes while there for 1859 and a small balance due for 1856, 
a portion of which I had previgusly paid. We had always kept the 
tuxes paid, and have continued to the present time to pay them. 
When I say “we” I mean the heirs. I attended to the matter for 
my wife while she was living, and since her death for my children. 
While at Abingdon on this visit I retained Mr. Campbell as counsel 
for the heirs to recover possession of the Jand frem those who had 
entered on it. Mr. Archilus Fulkerson, whom I have mentioned, told 
me he considered he had no right to the property, and would give 
me papers to that effect, but he left home, I believe, for Missouri be- 
fore I lett Virginia. I think Mr. Dougherty told me he had_ pur- 
chased the property he occupied from one of the Mr. Fulker- 
sons, and thought it a bard thing to have to pay for it 
36 twice. I have often heard Mr. John Holmes in his lifetime 
speak of this Virginia property, and we have tax receipts for 
taxes which he paid in his lifetime. 
And further this deponent saith not. : 
JOHN HOLMES. 
Taken 18th Jan’y, 1875. 


P. G. FULKERsON, a witness of lawful age, after being first duly 
sworn, deposes as follows: 7 
Ist Question by pl’ff:. Be pleased to state your name and resi- 
dence. | | 2 
Answer. P. J. Fulkerson; Tazewell; Tennessee. 
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2d Question. State your relationship to Dr. James Fulkerson, now 
dec’d, formerly a resident of Tazewell, Claiborne county, Tenn. 

Ans. I am a son. 

3d Quest. by same: Be pleased to look at the writing which is now 
placed in your hands by P. Hagan, bearing date on the 10th day of 
October, 1846, addressed to Doct. John Holmes, and subscribed 
“James Fulkerson,” and state from your knowledge of your father’s 
handwriting w hether you believe the said writing to be in the hand- 
writing of your father. 

Answer. I was, according to my recollection of the date of his 
death, seventeen years of age at thatcime. If I had not seen his signa- 

ture among his papers since, and trusted only to my knowl- 
o7 edge of his hand prior to his death, I could not say that I 

knew his handwriting, but by comparison, or by my knowl- 
edge of his signature by papers in my hands, the signature appears 
to be his, as well also as the body of the letter. 

4 Ques. by same: Be pleased to look at the writing which is now 
placed in your hands by P. Hagan, bearing date on the 8th day of 
Sept., 1847, addressed to Doct. John Holmes, and subscribed with 
the name of James Fulkerson, and state from your knowledge and 
recollection of your father’s handwriting whether you believe this 
writing to be in the handwriting of your father. 

Ans. My answer to this would be the same as the above. 

5 Ques. by same: Be pleased to state what was the profession of 
your father; what is your profession; and, further, state if you have 
have seen vour father’s books, kept by himself, in his own hand- 
writing, and entries made by him, and other writings by him, 
whereby you have got such knowledge of the character of his writ- 
ing as to enable you to know his handwriting with a degree of cer- 
tainty as to satisfy you that you are not mistaken. 

Ans. My father was a physician. I am an attorney-at-law. I 
have seen the entries made upon his books, together with other 

papers, and from those papers, as I have before stated, the 
38 signature ap-ears to be genuine. ‘“ 


Cross- examined : : 


Please state whether vour foregoing statements of knowledge of 
the handwriting of Jas. Fulkerson, dec’d, is not alone based upon 
comparrison of writings purporting to be his, or whether you recog- 
nize the handwriting in the two aforesaid exhibits alone upon your 
knowledge of his handw riting, without resorting to comparrison. 

Answer. My knowledge is based almost entirely _— the papers 
and books in my possession and by comparing these letters with the 
same. 


And further this deponent saith not. 


P. G. FULKERSON. 
Taken 4th May, 1876. 


Sam’L C. Brown, another witness of lawful age, after being first 


duly sworn, deposes as follows, to wit: 
—160 
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Question by pl’t’ffs: Be pleased to state your name, residence, and 
profession. 

Ans. Samuel C. Brown is my name. I reside at Tazewell, Clai- 
borne county, Tenn. By profession I am a physician. 

2 Ques. by same: Be pleased to state if you were acquainted with 
Dr. James Fulkerson, who resided in Tazewell, Claiborne county, 
Tenn., at the time of his death. If so, also state if you have seen 

him write at home, seen his handwriting so as to enable 
39 you to know his writings when you see them? 

Ans. I was well acquainted with Dr. James Fulkerson up 
to the time of his death; have seen him write at his office, and have 
scen his handwriting, but not enough to enable me to recognize his 
handwriting without a comparison with writing that I actually knew 
to be his. 

Ques. by same: Be pleased to look at the two letters which are 
now pli aced in your hands by P. Hagan, one of which is dated Octo. 
10th, 1846, the other Sept. 8th, 1847, and each signed James Fulker- 


son, and addressed sto Doct. John Holmes, and state, from vour rec- . 


ollection of the handwriting of decedent, James Fulkerson, whether 
the said letters, or either of them, ¢s in the handwriting of the said 
Jas. Fulkerson. 

Ans. I would not have recognized the’ Sender riting as being his 
without, my attention was or had been called to the fact, but from 
my recollection: of his handwriting I would give it as my opinion 
that the two letters referred to are his handwriting. 

Cross-examined : | 
Please state whether you can state the year in which Dr. J. Fulker- 
son died. : : 7 
Ans. My recollection is that he died in the winter of 1869. 
A() State whether your opinion above is given mearly from a 
comparison of writings purporting to be Jas. Fulkerson’s with 
the handwriting of the above letters exhibited. 

Ans. My opinion above is mearly given from recollection of how 
his handwriting looked:. I have never made any comparisons ; 
neither have I saw any of his handwriting many times since his 
death. : 

Then, do I understand you in your answer upon — and examina- 
tion to state that you are ‘unwilling to swear positively or directly 
to the handwriting in the two said exhibits ? 

Ans. I am unwilling to depose positively as to the identity ; the 
opinion I give is merely as my opinion from my recollection, and 
that opinion might or might not be correct. 


Re-ex 


From your recollection of the handwriting of decedent Fulkerson, 
9 


what is. your best belief as to the said letters * 
Ans. My best belief is that the refer-ed-to letters are his hand- 


writing. 


ee 
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Further this deponent saith not. 
3 SAMUEL C. BROWN. 
Taken 4th May, 1876. 


Tos. P. GRAHAM, another witness of lawful age, after being first 
sworn, deposes as follows : 


Ques. by pl’t’ffs: Be pleased to state your residence and 


41 whether you were acquainted with Dr. James Fulkerson 
during his lifetime; and, if so acquainted, be pleased to state 
¢ whether you ever saw him write or saw his handwriting. 


Ans. I reside in Tazewell, East Tenn. ; I was acquainted with Dr. 
James Fulkerson ; I have seen his writing, but twenty years makes 


4 
e 
a difference in handwrites. 
Ques. by same: Be pleased to look at the two letters which are. 
now placed in your hands by P. Hagan, one of which bears date 
“Oct. 10th, 1846 ;” the other “Sept. 8th, 1847,” each of which jis 
addressed to Doct. John Holmes, and is signed «James Fulkerson,” 
and state from your recollection of the handwriting of the said 
James Fulkerson whether or not you believe the said letters to be in 
the handwriting of the said James Fulkerson. 
} Ans. Answer. I have examined the two letters above refer-ed to; 
to the best of my recollection they resemble Dr. James Fulkerson’s 
hand write. 


| Cross-examined : 
Sa Were you in the habit during his lifetime of frequently corres- 
| ponding with him by letter ? 
Answer. I was not. 
42 [Question.] Did you see Dr. Fulkerson sign the writings 
you refer to in answer to the first question on direct exam- 
ination ? 

Ans. I did not. 

Question. Did you ever call Dr. Jas. Fulkerson’s attention to any 
handwriting purporting to be his brought to your notice and have 
him to acknowledge the handwriting in any such papers to be his? 

Answer. I did not: have any acknowledgement on either of the 
two exhibits ovbe refer-ed to. 

Answer. I never did ask the question of any kind or ask a reply. 


Re-ex 
Be shill to state whether you and James Fulkerson resided 
‘R close to each other, and if you and he were related to each other by 


| blood or marriage? 
| Ans. We lived in the same village and were cousins by marriage. 


By same: 

Be pleased to state whether you and the said Jas. Fulkerson 
had any dealing with each other whereby writings executed by the 
said Fulkerson were given to you by him, or were you engaged in 
| any pursuit w hereby you often saw the handwriting of the said 
| Fulkerson. 
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Ans. I was deputy postmaster and seen letters addressed to & by 

Dr. Jas. Fulkerson ; also was a clerk in a retail store and kept an 

account against Dr. James Fulkerson, and seen his writing 

43 —-oceasionally. We settled accounts oncea year; he gavea note 
for his ac. on settlement. 

By same: Then, from your recollection of his handwriting from 
the circumstances stated by you, do you or not believe the said let- 
ters to be the handwriting, both in body & signature, of the said Jas. 
Fulkerson ? 

Ans. I think from my best recollections and these two letters are 
his own letters and signed by him. 

And further deponent saith not. 

THOS. P. GRAHAM. 

Taken 4th Mzy, 1876. : 


JACOB FULKERSON, a witness of lawful age, being first duly sworn, 
deposes and says: : . | 

That he now holds in his hand a letter dated April 8th, 1840, ad- 
dressed to Mr. Holmes and signed by Frederick D. Fulkerson, that. 
Frederick D. Fulkerson. is dead, that he was acquainted with -his 
handwriting, and believes the said letter and name to be in the 
handwriting of said Frederick D. Fulkerson; said Fulkerson for- 
merly resided in Lee county, Virginia, and removed from here 
about the year 1854—perhaps 1855. 

Witness also holds in his hand a letter dated Rose Hill, Lee 
county, Virginia, October 10, 1846, addressed Doct. John Holmes, 
and is signed by James Fulkerson ; has not seen the handwriting. 
of James Fulkerson for a long time, perhaps thirty years, and his 

recollection of it has so faded from his memory -that he cannot 
44 now say whether the said letter is in the handwriting of 

James Fulkerson or not. Said James and Frederick Fuiker- 
son were my brothers, and witness was once well acquainted with 
the handwriting of both, but better with Frederick than James, in- 
asmuch as the latter lived in Tennessee the greater portion of his 
time. | 

And further this deponent saith not. 

; 7 J. V. FULKERSEN. 
Taken 22d, Feb’y 1875. | 


JOHN SHARPE, another witness, of lawful age, being first dulv 
sworn, deposes & says : 


Question by pl’tff: Please state if you knew James Fulkersen, now 
deceased, who formerly resided in Lee county, Virginia; also if you 
are acquainted with his handwriting. | : 

Answer by witness: [ knew Dr. Jas. Fulkersen in his lifetime ; 
[ do not remember ever to have seen him write; I have seen letters 
with his name signed to them; two letters are now presented to me, 
dated, respectively, the one “ Rose Till, Lee county, Va., Oetober 
10th, 1846,” and the other “September the Sth, 1847,” addressed to 
“ Doct. John Holmes,” and signed with the name of of “ James Ful- 
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kersen,” The handwriting presents io me the same appearance of 
the letters I have formerly seen with his name signed to them. 
And further this deponent saith not. 
JOHN D. SHARP. 


Taken 22d Feb’y, 1875. 


45 CLAIBONE ANDERSON, another witness, of lawful age, being 

first duly sworn deposes and savs that he was for many 
years well acquainted with Dr. James Fulkersen, dec’d, and who, 
some years before his death, resided in Lee county, having left here 
about the year 1852, when he removed to Tazewell, Tennessee. I 
do not remember ever to have seen Dr. Fulkersen wvite; I would 
not know his handwriting ; two letters, which are presented to me, 
dated, respectively, “ Rose Hill, Lee county, Va., October 10th, 1846,” 
and “September the 8th, 1847,” addressed to Dr. John. Holmes, and 
signed with the name of James Fulkersen, I am unable to state are 
or are not in the handwriting of or signed by Dr James Fulkersen, 
for Iam not sufficiently acquainted with signature or handwriting 
to recognize it. cae 


And further this deponent saith not. 
CLAIBORNE ANDERSON. 
Taken May 18th, 1875. 


The plaintiffs then read to the court the letters of Frederick D. 
Fulkersen and James Fulkersen, refer-ed to in John Holmes’ depo- 
sition and marked Exhibits Nos. “3,” “4,” and “5d,” in the words and 
figures following: 


APRIL THE 8, 1840. 

Mr. Holmes. 
Sir: [have taken this opportunity to write you a few lines. 
46 I wish to know of you what you would ask for one or two 
hundred acres of your land at the southwest end. On this 
part of the land their has been an entry made 8 or 10 years ago. 
The gentleman that entered the land has tried to sell the entry he 
made, but has not yet sold. I would like to know the least you 
would take for the -hole survey. Thezr hasa fellow settled on a part 
of vour land without any authority, either by entry or any other 
way; he is not worth anything at all. You- desired to know, if any 
such persons should settle on the land. Sir, I would be glad if you 
would send my specticles by the first opportunity you have, if you 
pleas-. If you have not exchanged the spectacles, I wish you would 
exchange them for a pair that you think would suit for me to see at 
a distance, if it is not to- much trouble to you; if you have not an 


opportunity to send them yourself to me, perhaps you could havean 


opportunity to send them to General Patterson’s and request him to 
scud them by the first opportunity to Col. Huston, of Tazewell, Tenn. 
Mr. Robert Bales, the gentleman that I expect will hand you this letter, 
is a respectable man; if yeu should not see Mr. Bales, pleas- send my 
spectacles as before mentioned. [ can say nothing more that would 
interest, you except the death of my mother; she died in Oct., the 
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last day of the month, in the year 1838. Farther, myself, 
47 and — are all well. Farther sends his best respects to you; 
myself likewise. | 
I am yours, «ce., 


EREDERICK D. FULKERSON. 
If you wright me, direct you letter: Lee county, Va., Rose Hill 

P. O. | Sey 
Endorsed : Postmark, Baltimore, Md., Apr. 23. 

P. 8—Doct. John Holms, 353 Arch St., Philadelphia, Pa., by Mr. 

Robt. Bails. 

Mr. F. D. Fulkerson, Virginia, April, 1840. (Ff. D. F.) Exhibit A 
A, October 20,1874. G. HL. Exhibit No.3. January 18th, 1875. 
G. H. Henry Phillips, Jr., U.S. Com. , 

Rose Hitt, Lee County, Va., 
~ Oct. 10th, 1846. 

Doct. John Holmes. | | PaRe 
Sir: I have been informed by Mr. Henry C. Tyler, of Jonesville, 

Va., that you are disposed to sell a tract of land lying along the 


ridge & mountain north of this.settlement, & that an offer had been. 


made of, perhaps, $400. The survey is worth more than that, & the 
best way for yeu to find the value is to take in the bids; probably 
you have or may have several offers. If you think proper you may 
acquaint me of the highest, or if you are satisfied with regard to 


the value please to let. me know the least that you are determined to © 
tuke for it. If you do not know the value there are many — 


48 persons who could give you an honest description & probable 
value—Mr. John M. Preston, Gen’! Peter Johnston, Mr. Em- 


met Bradley, all of Abingdon, Va.; Messrs. H. C. Tyler, Elijah 

Hill, John Newlan, & others, of Jonesville, Va. Please to favor me 

with a line in a short time. 

Very respectfully, yours, 
JAMES FULKERSON. 
Doct. John Holmes. | 
N. B.—If we cannot agree on price.I will accept an agency if you 
wish. 
Endorsed: Rose Hill, Va., Oct. 16. 10. 

Doct. John Holmes, Schuylkiil, 7th, below Locust, Philadelphia. (J. 
I, No. 1.) Jas. Fulkerson, Va., 10th Oct., 46. (J. F., No. 1.) 
“Exhibit B. B.. Oetober, 1874." G. H. “ Exhibit No. 4, January 
Isth, 1875... G. H.” Henry Phillips, Jr.. U. S. com. 7 

Sept. Stu, 1847. 

Doct. John Holmes. 

Sir: I sent you a few lines some months past respecting a tract of 
land lying north of the valley—3,000 acres perhaps. I then re- 
quested you to say, as soon as you could ascertain the worth it, to let 


( 
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me know the lowest dollar that you are willing to take for it. 
49 I made a trial to lot it off to the different persons interested, 
on account of outlet & timber, but I could not get anything 
from them that would justify me in making you an offer. I have 
since understoad that some of them are trying for the land them- 
selves. I have no certainty of the fact. I-care but little who gets 
it if I can get a slip adjoining my.fields for convenience. I have 
timber in abundance south of the road, & the land I think I de- 
scribed to you before. I would like to hear from you now verry much 
for two reasons: One is because there are grants given to settle it, 
& some are killing the timber very fast, the great object with me for 
the purchase, & no doubt but others will be allowed to stick in the 
steep hollows without adding to the value of the land; that is with 
you to judge. My next reason is that there is 500 acres‘of my 
father’s estate joining’ me on the south offered me by one of the 
heirs, & if you are disposed to sell, I would take it as a favor if you 
write on the rec’t of this that [ may know how to square my actions 
in these affairs. : 
_Very respectfully, yours, | 
. JAMES FULKERSON. 
Rose Hill post-office, Lee Co., Va. 


Endorsed: Walnut Hill, Va., 28 Sept. Paid 10. 


50 Doct. John Holmes, Schuylkill, 7th below Locust, Phila- 
delphia. James Fulkerson, Jonesville, Va., 8th Sept., 1847 

(J. F., No. 2). “ Exhibit C C, October 20th, 1874, G. H.;” “Exhibit 
No. 5, January 18th, 1875,G. H.” Henry Phillips, Jr., U.S. com’r. 
The certificate of Job Crabtree in the words and figures following: 


LEE County, To wit: | | 

I, Job Crabtree, deputy for Abraham Crabtree, sheriff of said 
county county, do certify that I have placed a tract of land, in the 
name of Samuel Young, for 3,000 acres, which was returned in the 
year 1834, not. ascertainable, on the commissioner’s books of said 
county of Lee, and taxed the damages thereon. 


14 Dece’r, 18387. 
JOB CRABTREE, D. S., 
For ABRAHAM CRABTREE, 8, L. C. 


Endorsed : (G), “ A.” 


The court overrules the defendants’ objections to reading said 
deed, and allowed the same to be read in evidence, to which ruling 
of the court the defendants except, and, to have the benefit of their 
exception, file this their bill of exceptions, and pray that it may be 

signed, sealed, and made a part of the record, which is done. 
51 The plaintiffs then read in evidence all the above-named 

depositions, letters, and papers, which had been'read to the 
court (except the certificate of Job Crabtree), and which are copied 
above. To the reading of said letters of Krederick D. Fulkerson 
and of James Fulkerson (copied above) the defendants objected, be- 
cause their handwriting was not properly proven, and because the 
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said letters were not evidence against the. defendants, or any of 
them; but the court overruled said objection, and allowed the same 
to be read, to which ruling of the court the defendants except, and, 
to save the benefit thereof, filed this their bill of exceptions, and 
pray that it may be signed, sealed, and made a part of the record, 
which 1s done. | 

They then read in evidence the report of Carr Bailey, the sur- 
veyor, in the words and figures following : 3 


5? In the Cireuit Court of the United States for the Western 
District of Virginia, at Abingdon. 
lf 
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JoHN Hotmes’ CHILDREN & HeEtrs, PI’t’ffs, 
against In Ejectment. 
JoHn F. Howarp, Defendant. 


SAME, P1’t’ffs, 
against 
W. WHITEHILL FULKERSON, MARGARET FULKERSON, 
& Lee S. FuLKeErson, Defendants. 


SAME, PI’t’ffs, 
against 
CHARLES DovuGHERTY, J. P. Beaty, N. E. Beaty; C. 
E. Baylor & Harriet, his Wite : af N. Hatcher, > In Ejectment. 
& Emily, his Wife; Samuel M. Beaty, B. B. Beaty, 
Cornie J. Bes aty, William H. Beaty, C. Brunk, De- 
fendants. 


Pursuant to an order of said court and to an agreement between 
John A. Campbell, counsel for the pl’t’ffs, and Joseph T. 
53 Campbell, counsel for the defendants, in the above-named 
causes, the undersigned, after giving the parties the required 
notice, went upon the lands in controversy on the 22 & 23 days of 
September, 1873, and surveyed and laid out the same as either party 
directed, and beg leave to report: Fig. A, B, C, D, E, A represents a 
3,000-acre survey patented to Samuel Young, now claimed by the 
pl’t’ffs, and which covers the lands in dispute; Fig. B, 1, 2, 3, B, 
represents a 242-acre survey made in the name of Peter Fulkerson 
and now claimed by part of the defendants, which is all in dispute ; 
Fig. 1, 4, 5, 6, 7, 3, 2, 1 represents a 500-acre survey made im the 
name of James, F. D., & Elizabeth Fulkerson, now claimed by the 
defendants, W. Whitehill, Margaret & Lee S. Fulkerson, except a 
part of the same, which has been conveyed to ©. Brunk; Fig. 3, 2, 
23, 24, 25, 3, represents the part of said tract as conveyed to said 
Brunk, which is also in dispute; Fig. B, 18, 19, 1, B represents part 
of said 242-acre survey, now claimed by the defendants, W. White- 
hill & Margaret Fulkerson, which is also in dispute ; Fig. 18, 20, 21, 
19, 18 represents part of said 242-acre survey, now claimed by the 
defendant, Lee 8S. Fulkerson, which is also in dispute; Fig. 20, 22, 
23, 21, 20 represents part of said 242-acre survey, now claimed by 
the defendants, J. P. Beaty, N. E. Beaty, C. E. Baylor & Harriet, his 
wife, J. N. Hatcher & Emely, his wife, Sainuel M. Beaty, B. B. Beaty, 
Cornie J. Beaty, and William H. Beaty, which 1s also in 
o4 dispute ; Fig. 3, 2, 23, 22,3 represents part of said 242-acre 
survey, now claimed by the defendant, Charles Dougherty, 
which is also in dispute; Fig. 8, 9, 10, 11, 12, 5, 8 represents a 308- 
acre survey made In the name of the de fendant, John F. Howard, 
now ape by him, part of which is in dispute, to wit: Fig. 10,11, 
12, : , 16, 10, or that part. embraced in the beundaries of. the said 
3. 000- -acre survey; Fig. 4, 8, 17,1, 4 represents a 66-acre survey 
ane in the name of the said defendant Howard and claimed by: 
him, part of which is in dispute, to wit: Fig. 4, 16, 26,1,4; Fig. 9, 
10, 11, 12, 13, 14, 9 represents a 374-acre survey made i in the name 
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of the said defendant Howard, now claimed by him, part of which 
is in dispute, to wit: Fig. 10, 11, 12, 15, 15, 10, or that part of said 
survey lying within the boundaries of the said 3,000-acre survey. 

I began the survey at a hickory and gum, gum gone, at the the 
point B, on the south .side of the Poor Valley ridge, which point is 
admitted by the defendants, W. Whitehill & Lee S. Fulkerson, as a 
corner to Joseph Martin’s land, now Fulkerson & others, and I ran 
with the eall of the said 3,000-acre patent to Samuel Young reversed; 
S. 68 W., the greater part of the line towards the point A, which 
whole line I have ran on a previous occasion; and there is a marked 

poplar standing at said point, but the hickory is gone; which 
55 point is admitted as another corner to said Martin’s land. 

This line runs mostly through cleared land, and _ I, there- 
fore, found no marked line-trees on said line—said line will not 
close on the degree called for in said patent, but will close on S. 66} 
W. I then ran from the said point B, N. 65.E., 3380 poles toa stake 
on a spur at the point C,on the south side of said Poor V alley ridge. 
I found no marked corner at this point, nor did T find any marked 
line-trees on said line. [ ran this line with the closing line of Wil- 


liam Priest’s land, as called for in said Young's patent, but said line. 


does not close on the degree called for in said Young’s patent. The 
‘all is N. 77 E., 530 poles to a stake, making an angle of 12 degrees, 
and to run on the call of the patent would: run through the said 
Priest’s land. ‘Vhen I ran with the call of said patent N. 5 W., 180 
poles towards the point D to the point 10, which point 10 is on the 
south side of Cumberland Mountain, and is a corner to the defend- 
ant Howard’s 808-acre survey. The 400 poles, as called for in said 
patent, will reach dntirely across said Cumberland Mountain, and 
the point D is, therefore, in Kentucky. I found no marked line- 
trees on this line. I am fully satisfied with the surveying that -I 
have done on said Young’s survey’s; that the same is fully identifies 1, 
and is properly located in the diagram. . I have connected 
the defendant’s different tracts mc stly. by actual survey, and 
Iam fully satisfied that said tracts are propertly connected 
and laid down in the diagram. 

The reason that I am satisfied that the said Young’s survey is 
established is, that if Joseph Martin and William Priest had surveys, 
and I have no doubt they had, Samuel’ Young certainly had a 3,000- 
acre survey adjoining theirs—for he called for beginning on Mar- 
tin’s corner and running with their line, andtwo of their corners, as 

‘alled for in Young’s survey, are still standing and admitted as 
corners. 

All of which is respectfully submitted. 

CARR BAILEY, Surveyor. 
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October Sth, 1873. 


Surveyor’s fees against pl’ t ffs_._.. $31 00 
Chain-carrier’s . ig, 

Endersed: John Holmes’ children & heirs, pl’t’tfs, against W. 
Whitehill, — Fulkerson, & others, def’ts. In ejectinent. 
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In the Circuit Court of the United States for the Western District of 
Virginia, at Abingdon. i 


Plot & Report. 


They then read in evidence certain agreed facts in the words and 
figures following : 


HoitMeEs’ HEtrrRs vs. FULKERSON’S et als. 


57 It is admitted by the def’ts that Carr Bailey, if he were 

here, would swear just what he reports in his report of survey 
in this cause returned «& filed; and we admit that the name of Job 
Crabtree to the certificate here filed, marked (A), is writ-en in the 
handwriting of Job Crabtree and is his handwriting, and the def’ts 
admit that they were in possession of the respective lots of land 
claimed by them, as shown in Carr Bailey’s report, at the time they 
were served with the declaration & notice in ejectment; and the 
pl’t’ffs admit that the names of Charles Dougherty:& Thos. 8. Gibson, 
obligors, in the two title bonds here filed, marked B & C, is the 
genuine handwriting of the said obligors; these admissions are not 
to be construed to include any admission or concession, except the 


‘facts expressly stated to be admitted. 


May 26th, 1880. | 
WM. H. BURNS, 
— One of the Att’ys of Def’ts. 
JOHN A. BUCHANAN, 
Of Counsel for Def’ ts. 


The above agreement applies to all the ejectment cases, & the 
depositions of both parties are to be read, if desired, in all the cases. 
WM. H. BURNS, JOHN A. BUCHANAN, 
For Def’ts. 
CAMPBELL & TRIGG, PATRICK HAGAN, 
W. W. WALKER, for PUt'ffs. oe 


The plaintiffs then rested. 
58 The defendants, to sustain the issue on their part, read in 
evidence a patent from the Commonwealth dated October 
30th, 1838, in the words and figures following : 
David Campbell, Esquire, Governor of the Commonwealth of Vir- 
ginia, to all to whom these presents shall come, Greeting: 


Know ye that in conformity with a survey made on the 6th day 
of September, one thousand eight hundred and thirty-seven, by vir- 
tue of land office treasury warrant No. 12721, there is granted by the 
suid Commonwealth unto Peter Fulkerson, Sen’r, a certain tract or 
parcel of land containing two hundred and forty acres, situate in 
Lee county, on the headwaters of Martin’s creek, and in the Poor 
Valley Ridge, beginning at a sugar-tree and three small gums on 
the south side of said ridge near the foot thereof; thence N. 8°, W. 
65 poles, to three chestnut oaks on the top of said ridge; thence 8S. 
68°, W. 443 poles, to a large chestnut black oak and dogwood on the 
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south side of said ridge near the top; thence 8. 46°, W. 232 poles, to 

a white oak, beech, and poplar, corner to a survey of 440 acres of 

said Fulkerson, & with a line thereof N. 66°, E. 642 poles, to the be- 
ginning, with its appurtenances. 

5Y To have and to hold the said tract or parcel of land, with 
its appurtenances, to the said Peter Fulkerson and his heirs 

forever. . 

In witness whereof the said David Campbell, Esquire, Governor 
of the Commonwealth of Virginia, hath hereunto set his hand and 
‘aused the lesser seal of the said Commonwealth .to be affixed at 
Richmond on the 30th day of October, in the year of our Lord one 
thousand eight hundred and thirty-eight, and of the Commonwealth 


the 63rd. ; 
DAVID CAMPBELL. 


I, William P. M. Kellam, register of the Virginia land office, do 
certify that the foregoing is a true copy from the records of the said 
office. Given under my hand and seal of oftice this 15th day of 
June, A. D. 1872. * ; , 

[SEAL. ] WILLIAM P. M. KELLAM, 
Reg. Va. L. Office. 


Kndorsed: Peter Fulkerson, Sen’r, 240 acres, Lee county. Copy 
of grant. 1872, July Ist, received and filed. 


They then read a patent for 500 acres, dated October 31st, 1846, in 
the words and figures following : | 


William Smith, Esquire, Governor of the Commonwealth of Vir- 


ginia, to all to whom these presents shall come, Greeting : 


60 Know ye, that in conformity with a survey made on the 

15th day of Juiy, one thousand eight hundred and forty-five, 
by virtue of land oftice treasury warrant, No. 15664, there is 
granted -by the said Commonwealth unto James Fulkerson, Fred- 
erick D. Fulkerson, and Elizabeth Fulkerson a certain traet or 
parcel of Jand, containing five hundred acres, lving and being in 
the county of Lee, on the waters of Martin’s creek, and bounded as 
follows, viz: Beginning at the chestnut oaks on the top of the Poor 
Valley bridge, a corner to a 242-acre survey of Peter Fulkerson, 
Sen’r, then N. 8° W.30 poles toa stake in a line of a 308-acre survey 
of John T°. Howard’s, and with lines thereof S. 72° W. 40 poles to 
four chestnuts, two black oaks, a gum, and chestnut oak on the N. 


side of the ridge; then north 150 poles, passing Howard’s corner, 


to a stake on the top of Cumberland mountain; then 8. 60° W. 645 
poles to a stake on the south side of the mountain, a corner to a 
322-acre survey of John Fulkerson, & with a line thereof S. 8° E. 
163 poles to a white oak, beech, and poplar, corner to the lands of 
John Fulkerson and Peter Fulkerson, Sr., and with the lines of the 
latter N. 46° EB. 252 poles to a large chestnut, black oak, & dogwood 
on the south side of said ridge, near the top; then N. 68° E. 443 
poles to the beginning, with its appurtenances; to have and to 
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hold the said tract or parcel of land, with its appurtenances, 
61 to the said James, Frederick D., & Elizabeth Fulkerson, and 
their heirs, forever. 

In witness whereof the said William Smith, Esquire, Governor of 
the Commonwealth of Virginia, hath hereunto set his hand and 
caused the lesser seal of the said Commonweath: to be affixed at 
Richmond, on the 31st day of October, in the year of our Lord one 
thousand eight hundred: and forty-six and of the Commonwealth 


the seventy-first. 
WM. SMITH. 


I, William P. M. Kellam, register of the Virginia land office, do 
certify that the foregoing is a true copy from the records of said 
office. Given under my hand and seal of office, at Richmond, this the 
18th day of June, A. D. 1872. : 

[SEAL. ] WILLIAM P. M. KELLAM, 
Reg. Va. L. Office. 


Endorsed: James Fulkersen & others. 500 acres. Lee county. 
Copy of grant. 1872, July Ist. Received and filed partition deeds 
between Ellenor S. M. Fulkerson, James Fulkerson Frederick 
D. Fulkerson, Leonidas S. Fulkerson, &c.; dated October 27th, 1856, 
in the words and figures following: 


This deed, made this 27th day of August, in the year 1856, between 
James. Fulkerson, Leonidas Scruggs Fulkerson, and Frederick D. 
Fulkerson, of the first part, & Ellenor 8S. M. Fulkerson, Syl- 
62 vester Hensley, & Maria S., his wife; William Whitehill Ful- 
kerson, & Margaret Elizabeth Fulkerson, of the county of Lee, 
in Virginia, witnesseth: That the said parties of the first part, being 
joint owners with the parties of the second = of a tract of land 
containing two hundred and forty-two acres, lying in the said count 
of Lee and granted by the Commonwealth of Virginia to Peter Ful- 
kerson by patent dated on the 30th day of October, 1838, & they 
have agreed to make partition thereof among those entitled: In con- 
sideration of the premises, and in further consideration of the sum 
of one dollar to them in hand paid, the receipt whereof is hereby 
acknowledged, the said parties of the first part do hereby grant, bar- 
gain, and convey to the said Ellenor S. M. Fulkerson, during her 
life or widowhood, and to the said Sylvester & Maria S., his wife; 
William Whitehill and Margaret Elizabeth, in fee-simple, after the 
termination of the widowhood or the death of the said Ellenor, a 
certain tract or parcel of land lying and being in the said county, 
adjoining the land now belonging to the said parties of the second 
part, being their part of the said tract of two hundred and forty-two 
acres, to be held by them in severalty, and bounded as follows: 
Beginning at three chestnut oaks on the top of the Poor Valley ridge, 
a corner of the said tract of 242 acres; thence with a line 
63 thereof S. 8° E. 65 poles tothree small gums and a sugar tree 
(two of the gums now standing), the beginning corner of said 
tract; thence with the closing line of said tract & with the closing 
line of the old tract formerly belonging to Peter Fulkerson S. 663° 
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W. to a stake, a corner to the land conveyed by Peter Fulkerson in 
his lifetime to the widow «& heirs of John W. Fulkerson; thence N. 
25° W. 70 poles to a rock and three dogwoods, marked as pointers ; 
Soden with the line of the said 242-acre tract to the beginning, with 
all the appurtenances. And the said parties of the first part do here- 
by convenant, for themselves and for their heirs with the said -par- 
ties of the second part that they will and do hereby. warrant specially 
the land hereby conveved. : 


Witness the following signatures and s seals: : 
F. D. FULKERSON. [SEAL. 
LEE 8S. FULKERSON. [seEat. 
JAMES FULKERSON. [seat.] 


Endorsed: Ellenor S. M. Fulkerson from F. D. Fulkerson & 
others. Deed recorded in book No. 13, page 103. “3.” 


This deed, made this 27th day of August, in the year 1856, be- 
tween Ellenor 8S. M. Fulkerson, James Eulkerson, and Frederick D. 
Fulkerson, of the first part, and Leonidas Scruggs Fulkerson, of the 

second part, witnesseth: That whereas the said parties-are 
64 the joint owners, as tenants in common, of a tract of land con- 
taining two hundred and forty-two acres, lying and being in 
the county of Lee, in Virginia, granted by the Commonwealth of 
Virginia to Peter Fulkerson by patent dated on the 30th day of 
October, 1838, & conveved by him to the said James Fulkerson, 
Leonidas 8S. F ulkerson, Frederick D. Fulkerson, & Peter Fulkerson, 
Jun’r, by deed dated 17th December; 1844, & duly recorded, and the - 
said Peter Fulkerson, Jun’r, by his last will & testament devised his: 
interest therein to the said Ellenor 8. M. Fulkerson during her life 
or widowhood, and the parties having agreed to make “partition 
thereof, so as to have their respective interests set apart & heid by 
them in severalty : In consideration of the premises, & in further 
consideration of the sum of one dollar to them in hand paid, the 
receipt whereof is hereby acknowledged, the said parties do hereby | 
erant and convey to the said Leonida as Scruggs Fulkerson a certain 
tract or parcel of land, being a part of the : said tract of 242 acres 
which adjoins the tract conveyed by Peter Fulkerson to the widow 
and heirs of John W. Fulkerson, and bounded as follows: Begin- 
ning at a small white oak and two small hickories & a small black 
oak, marked as pointers, ina line of the said traet of 242 acres; 
thence 8. 14° KE. 70 poles to a stake in the back line of the old 
65 tract formerly belonging to Peter Fulkerson and a corner of 
the said tract conveved to the widow & heirs of John W. Ful- 
kerson ; thenee N. 663° E. with the back line of the said old tract, 
and also a line of the said 242 acres, 88 poles to a stake, corner to a 
tract of land conveved by Peter Fulkerson to Peter Fulkerson, 
Jun’r; thenee N. 25° W. 70 poles to a rock &- three dogwoods 
marked as pointers, in a_line of ‘the said 242-aere tract; «& “thence 
with a line of the last-mentioned tract 8. 68° W. to the beginning, 
with all the appurtenances. And the said parties of the first part, 
for themselves and their heirs do covenant with the said Leonidas 
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S. Fulkerson & his heirs that they will and do hereby warrant spe- 
cially the land hereby conveyed. 


Witness the following signatures and seals. 
ELEANOR.S. M. FULKERSON. [sEat. 


F. D. FULKERSON. SEAL. 
JAMES FULKERSON. SEAL. 


Endorsed: Leonidas 8. Fulkerson from Eleanor S. M. Fulkerson 
& others. Recorded in book No. 13, page 148. “4.” Deed. 


This deed, made this 27th day of August, in the year 1856, between 
Ellenor S. M. Fulkerson, Leonidas 8. Fulkerson, & F rederick D. Ful- 
kerson, of the first part,and James F ulkerson, of thesecond part, 
66 witnesseth: That whereas the parties hereto own, as tenants in 
common, a certain tract or parcel of land lying in Lee county, 
in Virginia, containing 242 acres, which was granted originally by the 
Commonwealth of Virginia to Peter Fulkerson, by patented dated on 
the 30th day of October, 1838, and adjoining the old land of the said 
Peter Fulkerson, and they have agreed to make partition thereof, so 
that each may hold in severalty hisinterests therein, in consideration of 
the premises, and in further consideration of the sum of one dollar 
to them in hand paid, the receipt whereof is hereby acknowledged, 
the parties of the first part hereby grant and convey to the said 
James Fulkerson a certain tract or parcel of land, being a part of the 
said tract of 242 acres, and bounded as follows: Beginning at a small 
white oak and two small hickories and a black oak, marked as 
pointers in a line of the said tract ; thence 8. 14° E. 70 poles to a 
stake in the closing line of the said Peter Fulkerson’s old tract and 
a corner of the tract conveyed by the said Peter Fulkerson to the 
widow and heirs of John W. Fulkerson ; thence with the said closing 
line 8. 663° W. 166 poles to a stake in the same, a corner of the land 
conveyed by Peter Fulkerson to Frederick D. Fulkerson ; thence N. 
18° W. 79 poles to a small buckeye in the back line of the said tract 
of 242 acres & a chinquepin oak, marked asa pointer, & thence with 
the line of the said tract of 242 acres N. 68° E. to the begin- 
67 ning, with all the appurtenances. And the said parties of 
the first part, for themselves and their heirs, do hereby cove- 
nant with the said James Fulkerson and _ his heirs that they will & 
do warrant specially the land hereby conveyed. 
Witness the following signatures and seals. | 
ELEANOR 8S. M. FULKERSON. [sEA.. 
F. D. FULKERSON. SEAL. 
LEE S. FULKERSON. SEAL. 


Endorsed: James Fulkerson from Eleanor S. M. ,Fulkerson e¢ als. 
“5.” Copy of deed. 


This deed, made this 27th day of August, in the year 1856, between 
Eleanor S. M. Fulkerson, Leonidas S. Fulkerson, James Fulkerson, 
& Frederick D. Fulkerson, of the first part, and Charles Daugherty, 
of Lee county, in Virginia, of the second part, witnesseth: That the 
said parties of the first part, in consideration of the sum of fifty dol- 
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lars to them in hand paid, the receipt whereof is hereby acknowl- 
edged, have granted and sold and hereby convey to the said Charles 
Daugherty a certain tract or parcel of land lying and being in the 
said county of Lee, being the western part of a tract of two hundred 
& forty-two acres, granted by the Commonwealth of Virginia to 
Peter Fulkerson, by patent bearing date on the 30th day of Octo- 
ber, 1838, and bounded as follows: Beginning at a white oak, 
68 poplar, & beech, a corner of the said tract of 242 acres & a 
corner of the tract conveyed by Peter Fulkerson to the) said 
Frederick D. Fulkerson; thence with a line of the said tract of 242 
acres N. 46° Ik. 232 poles to a chestnut & dogwood on the south side 
of the Poor Valley ridge, near the top, another corner of Said tract of 
242 acres; thence, with another line of the last-mentioned tract, N. 
68° E. 28 poles to a small buckeye in said line & a chinquepin oak, 
marked as a pointer; thence with James Fulkerson’s line 8. 18° E. 
79 poles to a stake in the closing line of the old tract, formerly be- 
longing to Peter Fulkerson & a corner of a tract conveyed by Peter 
Fulkerson to James Fulkerson; & thence wiih the closing: line of 
said old tract & with a line of the said tract of 242 acres 8. 863° 
west to the beginning, with all the appurtenances. And _ the said 
parties of the first part, for themselves and their heirs, do covenant: 
with the said Charles Daugherty and his heirs that they will, and 
de hereby, warrant specially the iand hereby conveyed. 
Witness the following signatures & seals. ~ 


ELEANOR 8S. M. FULKERSON. seer 


‘ LEE 8S. FULKERSON. SEAL. 
IF. D. FULKERSON. SEAL. 
JAMES FULKERSON, SEAL. 


Endorsed: Charles Daugherty from I? leanors, M. Fulkerson ef als. ) 
Copy of deed. “6. 


6s The will of Peter Fulkerson, Jr., probated June 20th, 13848, 
in the words and figures following : 

I, Peter Fulkerson, Jr., of the county of Lee and State of Virginia, 
being in a lingering state of health, and as I[ think it right we 
should put our world-y affairs in order before we go hence, do now 
make this my last will and testament in manner & form as follow- 
eth: In the first place, after all my just debts and funeral expences 
are paid, I give and bequeath all my estate, both real and personal, 
to my dear beloved wife, Elenor Fulkerson, during her natural life 
or widowhood ; t-at is to say, my plantation on which I now live; 
all my stock, such as horses, cattle, hogs, sheep, household and 
kitchen furniture, and every other species of property I nay possess 
not herein mentioned. If my wife should again marry, it’s my de- 
sire and will that my executors (who I shall hereafter. mention) lay 
of- her thirds of s’d land and rent out the balance for the benefit of 
my children, or in any other way that they may consider will be 
conducive to the benefit and advantage to my s’d children. As my 
debts are few & small, and ean be paid without administration, it’s 
my desire that no expense be incurred except the recording of my 
will, EF do hereby constitute and appoint my brothers, James & 
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Frederick Fulkerson, and my bro.-in-law, Nathaniel Ewing, 
70 executors of this my last will and testament, confiding in 
their integrity to perform all things agreeably to the spirit 
and meaning of the same. 
In testimony whereof I have hereunto set my hand — affixed my 
seal this 20th day of September, in the year of our Lord 1845. 
PETER FULKERSON. [seat] 


Signed and sealed in the presence of— 
JOHN F. HOWARD. 
ELIZABETH C. M. ANDERSON. 
JOHN FULKERSON. 
VIRGINIA : 
At a court of quarter sessions continued and held for tne county, 
at the court-house thereof, on Tuesday the 20th day of June, 1848, 
the last will and testament of Peter Fulkerson, deceased, was proved 
by the oath of John F. Howard, a witness thereto, and the hand- 
writing of John Fulkerson, another witness thereto, was proved by 
the oath of Peter C. Johnston and John W.S. Morrison, and is or- 
dered to be recorded; and the executors named in the said will 
having refused to take upon themselves the burthen of the execu- 
tion thereof, on the motion of Elenor S. M. Fulkerson, who made 
oath, together with Claiborn Anderson and John F. Howard, her 
securities, entered into and acknowledged a bond in the penalty of 
$500, conditioned as the law directs, certificate is granted the 
71 said Elenor S. M. Fulkerson for obtaining letters of administra- 
tion on the said decedent’s estate, with his will aforesaid an- 
nexed in true form. 
Copie. 


Teste : JAMES W. ORR, Clerk. 
Endorsed: Peter Fulkerson, Jr. Copy of last will & testament. 
Fee for copy, 50 c’ts. 


Deed from James Fulkerson to Thomas S. Gibson, dated October 
11th, 1856, in the words and figures following: 
This deed made this 11th day of October, in the year 1856, be- 


tween James Fulkerson and Frances J. Fulkerson, his wife, of Clai- 


borne county, in the State of Tennessee, of the first part, and Thomas 
S. Gibson, of Lee county, in the State of Virginia, of the second part, 
witnesseth: That the said James Fulkerson and Frances J., his wife, 
in consideration of the sum of eight thousand dollars in hand paid, 
or secured to be paid, do hereby grant, bargain, sell, and convey to 
the said Thomas S. Gibson @ certain tract or parcel of land lying 
and being in the said county of Lee,on the watersof Martin’s creek, the 
quantity whereof is not known accurately to the parties, the said 
Fulkerson and Frances J., his wife, only conveying to the said Gib- 
son the land which is included in the boundaries described in this 

deed, & not binding themselves to any exact quantity, which 


72 ~~ tract of land is bounded as follows: Beginning at a hickory in 
a line of the old tract which formerly belonged to Peter Ful- 
o—160 
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kerson, Senn, deceased, and a corner of the lot of ~ danid laid off for 
the hems of Jolin W. Fulkerson by thre sad | | -cter EF ulkerson thence 
With a dine thereof Ss. 40> EK. 44 poles to two doowoods marked as cor- 
ner trees, & two White oaks marked as polhters with four chops inh a 
line of an old survey made for Joseph Martin; and thence continu- 
Ing the same course toa black walnut & hickorvon the main ridge, 
corner to the said lot of land: thence S. T0L° W. 142 poles, leaving 
the ~aid lot of land to two chestnuts on the top of the tain chestiut 
ridoe: thenee N, wi \\V. it) poles tora hickory XN eucumber “ay ting 
Oli a CLhOss-Pld ee between the said James Fulkerson's Spring aN the 
Pie Spring : thence No IS | Wooa0 polus, Jels- ne wcorhner of a tract 
of land formerty conveyve to the rial pene Fulkerson by Peter 
I L] Ik Crsaly, ose nor, and List ‘ wea ball ce popl ronarked ads ad COPlher 
tree to a small buckeve in the ile to Hof wey Peter Fulkerson 
entry of O49 acres hierefofore patented to him, and oa ching tepin 
oak marked as a pomter, a corner of Charles Daugherty’s land ; 
thence with the back line of the sard 242 acres tract N. 6S 4. ton 
smnall white oak and two small hickories marked as potters in the 
sald back - of the said tract of 242 acres, and a corner of a tract of 

land belonging te Leomidass. Fulkerson: and thence with a line 
to of the lasttmentioned tract. and a line of the said lot laid off tor 

the heirs of John W. Pulkerson, 227 poles to the begining 
With all the appurtenances: and the said James fulkerson & frances 
J.. lis wite, for themselves and therm heirs, do hereby covenant to 
nial with thre Stile (itbson ane ir Is hers thieat thev will and dy hereby 
Warrant Gelie raily the land here bv ¢ ‘ONDA ceved : but ait ix further aerecd 
nie bbe Peto threat Where ‘ the boundary hereinabove deseribed. 
Ineludes thet prant of thie mer tract of 242 acres of land which, toon 
cl par ition recently rise, allotted aid COLL eved fa) he satd 
James Fulkerson as his part thereof by the deed of Ellinor ss. M. 
Fulkerson, Leonidas S. Fulkerson, & Frederick D. Fulkerson. bear- 
Ing date on the 27th day of Nagust, bob, and duly recorded in the 
ek ‘“ office ) see ( OUTLEN tore sad, \\ lied portion oft t he said tract 
ve aeres is value d Ly\ the parties to this deed iil twelve hundred 


{ > 


’ 
doll; irs . if, ther torre the sii portron of Lie ~tle tract of Z42 acres 


In the said de leseribed, or any Peart thereof, shall be hereatter 
lost to the sid ( rbson hy legal C\ hetion of adiyv other Person claim- 
lhe uhkaer a better tithe. then the om: asure of recourse under the war- 


ae | 
<i 


| eaiust the satd Fulkerson and lias heres tor 
the same is to the sard sump of SE2OOQ Tf suelo evietion 
af shall extend to the whole thereof and in proportion for a less 
qu] Uri tits 
Witness the following signatures and seals. 
JAMES FULRERSON, 
RRANCES J. FULAERSON, 


° ’ 
redh cohtalhmee as 


reabhaty ir 


endorsed : “id from. Jas. Fulkerson & wife to Thos. 
Recorded tn Book No. > pawe Pe 7 


}D 


~ (ribson Daugherty nid Deattt 
| letnent of Ge Me Beattie thereon, 
words and figures following: 
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MARY A. HOYT ET AL. Vs. JOSEPH H. RUSSELL. 


1 In the District Court, 3rd Judicial District, Lewis and Clarke 
County, Montana Territory. 


Josern H. RussE.xi vs. Mary A. Hoyt e¢ al. 


Be it remembered that among the records and proceedings of the 
said court. in the above-entitled cause, are the following, to wit: 

On the 21st day of January, A. D. 1878, the plaintiff filed his com- 
plaint against the defendant, which complaint is as follows, to wit: 


In the District Court, 3rd Judicial District, Lewis & Clarke County, 
Montana Territory. 


JosEPH H. Russet, Plaintiff, 
V8. . 7 
Mary A. Hoyt and Joun W. Gonn, Defendants. 


Now comes the pemmeer and complains of the defendants, and al- 
leges that heretofore, to wit, on the day and date hereinafer 
2 mentioned, this plaintiff was, and ever stnce has been, and 
now is, the owner of, possessed, and entitled to the possession 
of the following-described mining property, to wit, The J. H. Rus- 
sell lode, situate in ten mile mining district, Lewis & Clarke county, 
Montana Territory, and particularly that portion thereof, described 
as follows, to wit: Beginning at the N. W. corner of said lode, thence 
N. 79° east 735,85 feet; thence S. 0° 30’ W. 107 feet; thence S. 79° 
W. 1903 feet; thence S. 89° 30’ W. 528,3, feet;. thence N. 11° W. 
10 feet, embracing one and ;;45 acres. The said J. H. Russell lode 
being a quartz lode of silver, bearing rock or ore, and is known as 
lot No. 77, township 8, N. range, 3 west. That on the 25th day of 
October, A. D. 1877, said defendant, Mary A. Hoyt, made her ap- 
plication, No. 554, in the general land office at Helena City, in the 
county and Territory aforesaid, to enter said portion of said J. H. 
Russell lode claim, hereinbefore particularly described, and the said 
defendants still claim the title and right of possession of said prop- 
erty, and are endeavoring to procure a United States patent therefor. 
That on the 24th day of December, 1877, this plaintiff dul 
interposed his adverse claim to said application, whic 
3 hath ever since been, and now is, on file in said land office; 
that said plaintiff was the owner of and lawfully seized and 
possessed of said property long prior to any claim, or pretended 
claim, of said defendants, or either of them, and hath ever since 
been, and now is, the owner thereof; that the said claim of defend- 
ants is a cloud upon the title of plaintiff, and that his said applica- 
tion for a patent will greatly embar-ass said plaintiff’s title; that in 
pursuance of the statute in such case made and provided this plain- 
tiff brings his suit to determine his right of possession to said prop- 
erty,and to have the said pretended claim of defendants adjudicated 
and decreed as worthless. 

Wherefore plaintiff prays that by a proper decree of this court he 
may be declared entitled to the possession and occupancy of said 
property and the enjoyment thereof; that the said claim of defend- 
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2 MARY A. HOYT ET AL. VS. JOSEPH H. RUSSELL. 


ants be declared null and void, and that plaintiff recover his costs 
in this behalf expended. 
EE. W. TOOLE, 
Atty for Plaintiff. 
J TERRITORY OF MONTANA, ; me 
County of Lewis & Clarke, § * 


Joseph H. Russell, plaintiff, makes oath and says: That he has 
heard the foregoing complaint read and knows the contents thereof, 
and that the same is true, of his own knowledge, except as to such 


matters as are therein stated on information and belief,.-and as to. 


those matters he believes it to be true. 
J. TW. RUSSELL. 
Subscribed & sworn to before me, this 2lst day of January, 
A. D. 1878. 7 
A. H.*BEATTIE, Clerk. 


And on the 14th day of March, A. D. 1878, the said defendants 
filed their answer to said complaint in words & figures following, 
to wit: | 

es - Answer. 
In the District Court, 3rd Judicial District, Lewis & Clarke County, 
Monts ana Territory. 


Joseru H. Russert, Plaintiff, 2 vs. Many A. Hoyr et al., Dofondainte. 


5 The defendants, answering the complaint of plaintiff, deny: 


That said plaintiffon or at any time since the 13th day of 
May, 1875, was, or now is, the owner of, or possessed of, or entitled to, 


the possession of any portion of the premises described in his com- - 


plaint as the J. H. Russell lode. And defendants, further answer- 
Ing said complaint, allege that on the 13th day of May, 1873, John 
W. Gonn and E. M. Hoyt, being at that time citizens of the United 
States, discovered upon public lands of the United States, in Ten- 
mile unorganized mining district, in Lewis & Clarke county, Mon- 
tana Territory, a valuable miner al deposit, to wit, a silver- bearing 
quartz lede, which they named the Mammoth lode, and proceeded 
to stake said lode by placing a substantial stake, marked “A,” 150 
feet northwesterly froni the center of discovery hole, in a line drawn 
at right angles with the general apparent course of the lode, run- 
ning thence northeasterly along the northerly side of said lode to a 
stake marked “ 5,” 750. feet from stake “A;” thence southerly along 
the easterly line 200 feet to a stake “D;” thence southerly 1,500 feet 


along the southerly side line to astake marked “E; ” thence 
6 northes asterly along the westerly end line to a stake marked 


3.” 200 feet: thence northeasterly to the place of begin- 


ning. And thereafter r,on the 29th day of May, 1873, filed in the . 


recorder’s office of said Lewis & Clarke county, Montana Territory, a 
declaratory statement in writing on oath describing and giving notice 
of said claim, in which notive it was stated and set forth that the 
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defendants herein claimed 750 linear feet thereof northeast from 
the center: of ‘discovery hole, whereby they became the owners 
thereof and entitled to the exclusive possession thereof. That there- 
after the said John W. Gonn, by good & sufficient deed, conveyed 
all his interest therein to defendant, Mary A. Hoyt, who is now the 
owner thereof. That thereafter, on the 25th day of October, 1877, 
the said Mary A. Hoyt filed her application for a patent (after hav- 
ing procured said premises to be surveyed) in the said land office of 
the United States in Helena aforesaid; in which said application 
the said premises so located and claimed by said John W. Gonn 
and Mary A. Hovt was described as follows, to wit: 
Seven hundred and nineteen linear feet of the Mammoth 
7 lode situated in Ten-mile (unorganized) mining district, Louis 
& Clarke county, Montana Territory, in township number 8 
north, range 5 west.. Beginning at corner number 1, a granite stone 
24x 14x10 inches, and running thence south } degree west 200 
feet to corner No. 2, from which initial point No. 2 of Ten-mile dis- 
trict bears south 60 degrees 15 min. W., distant 63.30 chains; thence 
N. 893 deg. E., 719 feet to corner No. 3; thence N. $ deg. E., 200 feet 
to corner No. 4; thence 8S. 893 deg. W., 719 feet to the place of 
beginning, embracing 3,3,°,; acres, which defendants believe include 
and embrace the premises described by plaintiff in his complaint, 
and which in said complaint is designated as the J. H. Russell lode. 
Defendants further say that at the time of said discovery and loca- 
tion the said premises, embraced in said location & described in said 
application for patent, were mineral lands of the United States, which 
were at the time unoccupied and unrepresented and subject to such 
location under the laws of the United States. 
And they further allege that the said Mary A. Hoyt and her pre- 
decessor in interest has heen in the quiet and peaceable pos- 
8 session of the said premises holding and claiming the same 
adversely to said plaintiff for more than four years before the 
commencement of this suit; and that neither the said plaintiff or 
any of his predecessors was or were possessed of said premises, or 
any part thereof, within four years before the commencement of this 
action. And said defendants further allege that at the time of the 
commencement of this suit, and for more than four years before that 
time, and from thence up to that time, the said Mary A. Hoyt had 
been in the quiet and peaceable possession and occupancy of the 
premises above herein and in said application for patent described ; 
that said plaintiff has not any right, title, interest, or right of 
possession in or to said described premises or any part thereof; 
that plaintiff claims some right, title, interest, or right to possession 
of said premises, and claims that he is the owner thereof. Where- 
fore the defendants pray that said plaintiff may be restrained and 
forbidden from setting up or making any claim to or upon 
9 the said premises; and that all such claims be quieted ; and 
that by decree of this court the said Mary A. Hoyt may be 
declared and adjudged entitled to the possession and occupancy of 
said premises and the enjoyment thereof; and that said plaintiff's 
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claim may be declared void, and for costs expended by defendants 


in this behalf. 
CHUMASORO & CHADWICK, 
Defendants’ Attys. 


TERRITORY OF Montana, Lewis & Clarke County: 

Mary A. Vestal, late Mary A. Hoyt, and John W. Gonn, being 
duly sworn each for himself and herself says: That they are the de- 
fendants in-the above-entitled action, and that the matters stated in 
the foregoing answer are true of their own knowledge, except as _ to 
those matters therein stated on information and belief, and as to 


those matters they believe it to be true. 
MARY A. VESTAL. 
JOHN W. GONN. 


Subscribed & sworn to before me, this 18th day of March, 1878. 
. E. EWING, 
Notary Public. 


10 And on the 4th dav of November, A. D. 1879, said defend- 

ants, by leave of the court first had and obtained, filed herein 
their supplemental answer to said plaintiff’s complaint, of which 
said supplemental answer, in words « figures, the following is a copy, 
to wit: 7 


Supplemental: Answer. 


In the District Court, Third Judieial District, Lewis & Clarke € ‘ounty 
Montana Territory. 


Joseru H. Russetr vs. Mary A. Hoyt & Joun W. Gown. 


Now come the defendants, and by leave of the court for that pur- 
pose first had and obtained, for supplemental answer to the complaint ° 
of plaintiff heretofore filed in this c: iuse, allege, that since the: in- 
stitution of this suit and the filing of defendants’. answer therein, 
the said plaintiff, during the period embraced between the first 
day of January, A. D. 1878, and the third day of January, A. D. 

1879, failed to do and-perform the necessary labor required by 
11 the laws of the United States, or to make the required im- 
provements under the laws of the United States upon the 
premises described in.the complaint of said plaintiff, filed in this 

‘ause and called the J. H. Russell lode; whereby under the said 
laws of the United States the said premises described in said com- 
plaint became and were open to relocation in the same manner as 
if no location thereof had ever been made, and defendants allege 
that while the said premises so called the J. H. Russell lode were so 
open to relocation the defendant, John W. Gonn, to wit, on the 
third day of January, A. D. 1879, finding the same so open and 
subject to relocation, entered upon the said premises so claimed by 
said plaintiff as the J. H. Russell lode, and made a discovery of a 
vein of silver bearing ore or rock, and, on the said 3rd day of Jan- 
uary, 1879, duly made a location of a silver quartz lode, in accord- 
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ance with the laws of Montana Territory and of the United States, 


by and under the name of the “ Bilk Lode,” and, on the 20th 
day of January, 1879, and within the time required by 
12 law duly filed a notice of such location in the office of the 
county recorder of Lewis & Clarke county, Montana Territory ; 
which said notice of location is in the words & figures following, to 
wit: 

“Notice of relocation of the J. H. Russell lode to be hereafter 
known as the Bilk lode. Notice is hereby given that I, John W. 
Gonn, a citizen of the United States and a resident of Lewis & 
Clarke county, Montana Territory, have, this third day of Jauuary, 
A. D. 1879, relocated, under the mining laws of the United States 
and of Montana Territory, that certain lode known as the J. H. 
Russell lode, claimed by J. H. Russell and situated in what is known 
as the Ten-mile unorganized mining district, county of Lewis & 
Clarke, Territory of Montana, and in township 8 north of range 5 west 
from the principal meridian, said J. H. Russell lode to be hereafter 
known as the Bilk lode, the location of which said Bilk lode is so 
distinctly marked upon the ground’ that the boundaries can be 
readily traced; and, for a further description. of surface ground, 
commencing at discovery and resuming southerly sixty feet to a 
post marked “A,” thence northeasterly and overlapping the easterly 

end of the Mammoth lode 1,100 feet to a post marked 
13 “ B,” northerly 1,100 feet to a post marked “C,” southerly 

1,100 feet to a pest marked “ D,” southerly 50 feet to the 
place of beginning. Said J. H. Russell lode having, to my own 
knowledge, been forfeited by its former owner, Josepb H. Russell, 
on the ground that the said Jos. H. Russell has not expended upon 
said J. H. Russell lode in labor and improvements the amount re- 
quired by the mining laws of the United States & of Montana Ter- 
ritory. The date of this location is the third day of January, A. D. 


1879. 
JOHN W. GONN. 
‘TERRITORY OF MONTANA, oo 
County of Lewis & Clarke, f soda 


John W. Gonn, being duly sworn, says that he is the locator of 
the above lode; that said location is made in good faith, and the 


fucts stated are true. | 
JOHN W. GONN. 
O. B. TOTTEN, Clerk. 


Filed for record Jan’y 20, 1879, at 5.30 o’clock p. m. 


And the defendants further allege that the premises described in 

said notice of location cover and include a large portion of 

14 what is claimed by said plaintiff as the J. H. Russell lode, 

and they further allege that said Gonn is owner of and en- 

titled to the possession of the said premises so described in the said 

notice of location herein above set forth, and that the said plaintiff 
is not entitled to the possession of the same or any part thereof. 

Wherefore the defendants demand judgment that plaintiff’s claim 
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to the said premises described in the said notice of location herein- 
before set forth may be adjudged by the decree of this court to be in- 
valid and of no effect, and that he may be perpetually enjoined and 
restrained from making or setting up any claim to or upon said 
premises, and that said claim be declared quieted, and that the de- 
fendant, John W. Gonn, be declared and adjudged the owner thereof 
and of right in the possession thereof and every part and _ portion 
thereof as against any claim of said plaintiff, and that he have 
judgment for costs and for such other and further relief as may be 
equitable. | 

CHUMASERO & CHADWICK, 


Defendants’ Attorneys. 
15 Territory oF Movrana, Lewis & Clarke County: 


John W. Gonn, being duly sworn, says that he is one of the de- 
fendants in the above certified cause; that he has heard the fore- 
going supplemental answer read, and that the matters therein stated 
are true of his own knowledge, except as to matters therein stated 
on informetion and belief, and as tosuch matters he believes it to 


be true. 
| JOHN W. GONN. 
Subscribed and sworn to before me, this 25th day of October, A. 


D, 1879 
WM. CHUMASERO, 
Notary Public. 


And on the 31st day of ale A. D. 1880, said plaintiff filed 


herein his repMontion to defendants’ said answer & supplemental 
answer; which said replication is in the words «& figures ree ee 


ing, to wit: ° 
Wsaslsobiben: 


16 In the District Court, Third Judicial District, Lewis & Clarke 
County, Montana Territory. 


Josern H. Russert, Plaintiff, vs. Mary A. Hoyr e¢ al., Defendants. 


Now comes the plaintiff and for replication to the supplemental 
answer -of the defendants herein, and denies that since the institu- 
tion of this suit or that since the filing of defendants answer origin- 
ally filed herein, or af any other time — this plaintiff failed to do 
the necessary labor required by the laws of the United States, or at 
any time failed to do the requisite amount of improvements upon 
said property. Denies that said property became or was forfeited, 
or became or was open to relocation, and denies that said Gonn ever 
at any time made a relocation thereof in accordance with law, or 
that he is or ever was the owner of any portion of the said J. H. Rus- 
sell lode, claimed. and owned by this plaintiif. 

Whe efor e, — prays judgment as in his complaint de- 

manded. 
17 KE. W. & J..K. TOOLE, 
A‘t’'ys for Plaintiff. 
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TERRITORY OF Montana, County of Lewis & Clarke: 

Joseph H. Russell makes oath and says: That he is the plaintiff 
herein; that he has heard the foregoing replication read, knows the 
contents thereof, and that the matters therein stated are true of his own 
knowledge, except as to such matters as are therein stated on informa- 
tion and belief, and as to those matters, he believes it to be true. 


J. H. RUSSELL. 
Subscribed and sworn to before me, this 8th day of December, A. 


D. 1879. 
JAS. K. TOOLE, 
_ Notary Public. 


And that on the day of May, 1881, at the May term of said 
court, this cause duly came on for trial before the court and a jury. 
Whereupon the plaintiff, to maintain the issues on his part 
18 introduced the plaintiff as a witness, who testified that the 
J. H. Russell lode was discovered on the 27th July, 1867, by 
himself and one Bassett; that there was a wall rock on the S. E. 
side of the vein with rock in place; that they staked it by placing 
posts about 1,100 feet on each side of the shaft ; that the claims were 
not staked except at each end of discovery claim; that the stakes 
were 3} feet long and planted in the ground. On cross-examination 
witness. stated that the stakes staid up about two years ; that he had a_ 
survey made, but did not remember that the stakes were there then. 
That the quartz came up to top of ground, and that the shaft 1s now 
30 feet deep. That the survey was made by Marsh, a deputy min- 
eral surveyor, and that witness showed him where the lode was and 
discovery hole. That said stakes were firmly planted in_ the 
ground ; were about four inches in diameter, about 3} feet above 
the ground in heighth, and that on each stake were placed the name 
of the lode, the date of discovery, and names of the claimants, or 
locators and discoverers, and a record thereof made, and that 
19 the original record has been lost for a long time; that the he 
has made diligent search for it, and it cannot be found, and 
that he does not know where it is, and cannot produce the same; 
that the vein of quartz or ore is about five feet wide; think stakes 
were placed with strike of the lode; I endeavored to do so. 

MaksH testified: That be made survey, & surveyed the claim east- 
erly through the Mammoth lode; that the surface ground was sur- 
veyed 52} feet wide on each side of center of the vein; that there 
was a shaft on the vein 250 feet from discovery which he judged was 
on course of vein as shown at discovery; that he did not see any 
stakes ; looked for them ; that he made survey to correspond with 
course of lode according to his best judgment. 

RussE 1 recalled, testified : That he staked the lode the way he sup- 
posed it to run, & afterwards discovered that the vein did not run as 
staked ; that he did not remember whether he discovered the mis- 
take before or after the location of the Mammoth lode; that he did 

not know how much the lode varied from the original location. 
20 And plaintiff then called O. B. Totten, the county recorder. 
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who introduced the record book in which was the location o 
the J. H. Russell lode, which was offered in evidence. The defenc 
ant objected to its introduction for the reason that the same was i 
definite and did not state where the lode was or anything to desig 
nate it, and that it was not in accordance with the lines of the Mars! 
survey ; and that it did not comply in any other respects with th 
requirements of the laws. 

The court overruled the objection, and the defendants then anc 
there excepted. 

The said record was then read in evidence under objection of de 
fendant, as is as follows: . 


J. H. Russell Lode. 


This lode is situated one mile from Ten-mile creek and ? of a mile 
from Beaver creek, between the two streams, and on the north. 
erly point of the “ Red Mountain.” It was discovered on the 21st 
of July, 1867, by S.'T. Bassett and J... Russell, who claim 200 fee: 
for their discovery ; that is, the said Bassett, with J. H. Morrison 
and Wm. Coyne, claim the westerly 100 feet of discovery claim, and 
also claims Nos. one, two, and three westerly from discovery, and 
Charles Rumly claims No. four, and C. R.. Stewart No. & 
21 westerly, and the said Russell claims the easterlv. half of dis- 
tovery and No. one easterly, and Joe Flick No.2, R. C. 
Ewing No. 3; H. C. Wilkinson No. 4, and T. F. Campbell No.: five 
aster ly from discovery ; said claims consist of 200 feet.each, and 
the parties whose names appear above claim and record as pre- 
emptors the several claims numbered and set — to their re- 
spective names.” 


J. H. Russevy, being duly sworn, doth say : That all of the parties 
whose names appear as pre-emptors in the above-named lode are 
bona fide residents of this Territory. - 


JOSEPH H. RUSSELL. 


Sworn to and subseribed before me, this 30th day of July, 1867. 
R. C.E WING, 
County Clerk. 


Filed for record at 6 o’clock p. m. on the 30th day of July, 1867. 
R. C. EWING, 
Co. Recorder. 


J.T. Frick, called by ™ aintiff, testified that he helped Marsh 
make the survey as a chainman; that he saw the shaft at the west 
end of lode called discovery ; there was another shaft about 200 feet 

east and several other cuts further east ; that they found what 
22 they supposed to be the center of the shaft, and measured 524 

feet on each side and then run the boundaries. Paid no at- 
tention to the quartz; there was considerable of a vein at discovery ; 
think, in shaft, 250 ft. E., there was no water; can’t say that I saw 
ore that was of a taley nature—decomposed granite ; did not go into 
either shaft; Ist cut east of that about 100 feet, and another east of 
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that; ‘the corner of the vein was clearly disclosed ; we ‘surveyed 


fifty-two feet on each side of the vein. And said Marsh and Flick 
having testified to their survey and plat, said plat was introduced, . 


and is as follows, to wit: 
[Plat missing. —CI’k.] 
Here plaintiff closed. | 


23 Plaintiff -was again recalled and produced specimens of ore, 

_ numbered 1,2,3. First, from discovery—galena; second was 
> the shaft, 250 feet east, and the third from cut 150 feet east of 
that. . 


Cross-examination : 


The first specimen was obtained by me in 1878, the second was 
taken out last winter; don’t recollect when the 3rd was got. I kept 
them in a box, at my house in box ; box was nailed up.: The ga- 
oo taken from near the Mammoth lode, when the same was 
worked. 


The defendant then called as a witness George Foote, who testified 
that he was a civil engineer and surveyor since 1867 of mining 
claims—a deputy mineral surveyor, and had large experience in 


regard to quartz lodes ; that he made a survey and plat of the prem- 


ses, the J. H. Russel lode, as originally staked and claimed and as 
surveyed by Marsh, and, also, of the Mammoth lode, which plat was 
introduced in evidence and is as follows, to wit: 


(Here follows diagram, marked p. 24.) 


25 That the survey of the J. H. Russell lode, as shown on the 

plat, was made in accordance with the course of the vein; 
that the discovery stake was still there and that he saw the course 
_of the vein; that there is no indication that the course of the J. H. 
‘Russell vein was, as it was surveyed by Marsh, represented by 
his plat; that he examined the discovery shaft of J. H. Russell; 
that it is a seam or strata of decomposed granite, not a lead, and no 
indications of quartz, only discolored granite. Saw the shaft 250 
feet east; it is about 13 feet deep. The course of the seam is indi- 
cated by the red line on the plat parallel with discovery shaft. 
There were some holes in slide rock. The shaft as indicated in 
Marsh’s survey is not correct. My plat is correct as to the location 
of shafts. The shaft marked B is 219 feet from the S. W. corner 
of the Mammoth lode and 10 feet south of the south bound- 
ary of Mammoth lode on Marsh’s map. The east discovery 
stake of J. H. Russell lode is 53 feet south of the south line 
of the Mammoth lode. It is 31 feet south of the center of 
the location as made by Marsh. The J. H. Russell lode is 

1,100 feet long. The blue line on my plat represents 
26 the Mammoth lode as developed from the discovery shaft of 

J. H. Russell lode; it is 557 feet to the center line of inter- 
section of the Mammoth lode as surveyed by Marsh. The letters 
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LM & N show the cuts on the Mammoth lode made from observa- 
tion on the Mammoth lode. The developments show a very good 
body of galena and carbonate ore. I found. native silver; there are 
cuts on the center line of the Marsh survey between shafts “A” & 


~“E;” they do not show any indication of a lode; on the 8. end of 


cut B there are some indications. Due east from the Russell dis- 
covery, I examined it in 1879. The cuts marked “B” & “C” are 
down to solid granite; have been sunk through loose material to the 
natural formation. Have examined the ore that came from Mam- 
moth lode—galeni a and carbonate; have examined shaft “ E” several 
times, in ’77, 78, & ’79. There was no ore on sides, ends, or bottom. 
On the dump there is something that, | think, resembles Russell’s 
2d specimen. 

On cross-examination witness stated : 

“Found the .discovery stake on line of vein; stake was 

27 marked with pencil writing; was weather-beaten stones around 

and grass growing there—stones marked “J. H. Russell Lode;” 
had evidently stood there many years; there is nothing there to 
indicate course of vein but the discovery hole. I do not know any- 
thing about the original stakes of my own knowledge. I was only 
told by defendant Goin that it was one of the original stakes; I do 
not know whefe it originally stood ; can’t say that it is where it was 
placed originally by Russell. I made survey as directed by defend- 
ant Gonn. I made the original survey of Mammoth lode; found 
rocks planted for corners, and followed those courses. : 


A. M. Escer testified that he was a practical miner and _ assayer ; 
had examined J. H. Russell lode as to its’ course—the way the 
vein ran. The vein is parrallel with the vein of the Mammoth 
lode; there was a hole 20 feet east where Mammoth vein expend- 

had a stake 50 to 75 feet distant, and sighted across’ from 
28 discovery; examined the cuts from “A” to “E” on. Foot’s 

plat, at bottom. of cuts was granite. There were no in- 
dications of any lode. I specially examined for such indica- 
tions. The formation at Mammoth shaft does not run toward 
Russell lode, but distinctly towards Mammoth. Examined Russell 
discovery shaft; could see distinctly to bottom of shaft; there is only 
a stain or seam, not 2 lode—most distinctly nothing to indicate’ that 
it was Mammoth .lode; the.cuttings were deep ‘enough to show 
whether there was a lode enough to indieate it if there was; the bot- 
tom was granite; the survey of Russell lode by Marsh, where it 
crosses the Mammoth, takes in developments of Mammoth. I took 
samples, fair samples, of the ore on apr lode from three different 
holes, including the discovery; made assays from the samples of J. 
H. Russell lode, and nothing, neither of ‘gold or silver,in them. At 
discovery it was hornblend. I made a ecneral sample, a fair aver- 
age of all. | Phe location called Russell lode, I should call a bunch 
of quartz. There was not a lead. I cannot swear positively where 

the J. H. Russell Jode runs. I think it runs at a point op- 
29 posite the cribbed shaft, 50 or 60 feet north of where Foote’s 
survey line or plat shows it to be. A great deal of hornblend 
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in that district bears silver. Know nothing of original -stakes, was 
never down in-either shaft, only looked down. Cannot say that the 
specimens were not got out of shafts where Russell says he got them. 
Can’t say whether the direction of the lode in bottom of or center of 
shafts shows it to run with Marsh’s survey. Nor can I say how it 
appears in discovery or cribbed shaft, 200 feet east. 


(Add same in substance to evidence of Perry & Foote.) 


CHARLES Perry testified: I know the lodes; took samples of J. 
H. Russell lode; examined it; am a miner. From the indications 
of developments of the Russell lode, it did not look favorable for a 
lode, there was no léad there; the samples I took I left at United 
States Assay office; they were taken from 5 or 6 different places; 10 
or 12 pounds of rock in all were taken from discovery hole; from 2 or 3 
places west, and also east, & from the cuts; received assayer’s certifi- 
cate. I took a fairsample from each hole, the best I could find; they 

were taken in October or November, 1879, from’ discovery 
30 shaft of J. H. Russell lode; the indications —, from the way the 

rock is in place, it runs 8. of E.; there is a stake a short dis- 
tance from discovery, marked “J. H. Russell lode.” If there is a 
lode the stake indicates the same course as indications at hole, and 
would run parallel with the Mammoth, and as it goes east would 
run further off from Mammoth. In the shaft east the material in 
it is decomposed granite. It did not indicate that it run towards 
Mammoth. Running east from discovery it would bear off south. 
Examined the cuts; I cleaned them out; was granite in the bottom ; 
no indications of lode; was small seam, but no quartz. (Witness 
here exantined the specimens of quartz produced by Russell.) There 
was nothing in the J. H. Russell lode that resembles the specimens 
numbered ; the specimens are the same as the Mammoth ore; never 
saw anything in Russell lode that resembles them worked in Mam- 
moth lode. 

R. B. Harrison, assayor in charge of U.S. assay office, introduced 

certificate of assays made from samples left by Perry; the as- 
ol says — made under my supervision, and are correct ; yester- 
day I assayed the sample again, and found the same result, 
as shown in the certificate; I always keep part of every sample; I 
have made assays (six) with the same result, and found no gold or 
silver. The certificate was then read in evidence, and is as follows: 


Assayor’s Certificate. 


32 Harpin Davis testified: Am a miner; saw Russell loca- 

tion in 1868; saw it every year till 1874; was in discovery 
hole several times after 1874, when it was fifteen feet deep; saw ma- 
terial taken from it and saw it after taken out; nothing ever taken 
out but granite; there seemed to be some indications of a bunch of 
quartz; there were no indications of a lode; saw some cuts near 
shaft; were no indications of any vein; rock taken out was granite 
and some hornblende; I know the Mammoth lode; the ore re- 
sembles Russell’s specimens ; some of it carbonate. 
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ALEXANDER McDonatp testified: I am a miner; worked in dis- 
covery shaft on J. H. Russel: lode in 1874 & ’5; when I quit work 
we were 18 or 19 feet deep; when I commenced, 10 or 12 feet; saw 
nothing that would indicate a lode; nothing I would call ore; noth- 
ing but burnt granite; it was not mineral- bearing rock. 

J. H. Frost, miner, testified: Mined 20 years; know shaft and 

location of J. H. Russell lode; could discover nothing of any 
30 vein matter east of discovery; no indication of a lode; bot- 

tom is granite; was in shaft east, in bottom nothing but 
granite; was a small seam on one side running in the direction of 
lines marked “G” & “F” on Foot’s map; from all indications the 
same run parallel with Mammoth lode; saw 2 or three of the cuts; 
nothing in them but granite; one cut, to run up mountain, run in 
8 or 10 feet in side rock ; bottom granite; one néar shaft like it ; the 
next cut was 50 to 75 feet e: ist; similar to Ist granite; no heaton 
cations of lode; been there several times; last time a week a 

Essierrk, recalled, testified: I took samples of ore from Ha is 
called J. H. Russell location (produces the samples); got them as I 
would in any case when I examined mine to purchase; the best of 
the sample is hornblende, from discovery ; granite is from cuts east ; 
none of it is ore; I saw no speck of galena on the line of the loca- 
tion at all; tNere is a crevice or seam in granite 4 or 5 feet wide; I 
do not assume to give exact direction of lode; only speak from ob- 
servation ; can’t say where the specimens came from; was never 

down in shafts since the- were at present depth ; did not go 
34 down when there few days ago. The specimens introduced 

by plaintiff were here examined by witness, who stated: “I 
saw that kind in the Mammoth ; assayed the hornblende and found 
neither gold or silver in it; I looked over the dump in different 
places and could find no galena or anything different from the speci- 
mens [ took.” 

Davip H. Gitmore testified: “ Have been quartz miner 25 years ; 
knew Russell lode from fall of ’69 to 1877; have been several times 
to the discovery shaft when 18 feet deep & examined it; I did not 
consider there was any lode or ledge—was granite and a bunch of 
bastard quartz mixed with hornblende. The direction of the seam 
at discovery shaft would run parallel tothe Mammoth lode. If any- 
thing, would bear to the south; saw discovery stake. The seam or 
lay of the vein runs in same. direction as indicated in Foot’s survey. 
There is no indication of any lode running from Russell discovery 
to the Mammoth; it would be.impossible for it to make the turn 

from the indications at discov ery ; the cuts E, F, G on Foot’s 
oO map show 4 small fissure of granite. The shaft “E” showed 

no ore whatever. I know the Mammoth ore. The specimens 
produced by Russell are exactly like the Mammoth ore; not at all 
like the stuif at Russell’s shafts & cuts. One of the pieces is exactly 
like the “ Free Speech ” lode ore, and I believe it is. 


Cross- -examination : 


When I first saw discovery hole it was about 2 feet deep; there 
was a small bunch of ore. - Boyd was working in 75; it was then 18 


whence * 
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feet deep; there were. no indications of a lode; did not see what I 
would call wall. I judged the direction by the points on the rock. 
Found granite in Esler’s specimens; there is nothing that looks like 
primitive granite ; the granite shows streaks of lead matter, which 
you can get anywhere on that mountain. Have sunk down on such 
streaks there; I have done a great deal of work, tracing veins in that 
camp, running levels; some were 50, 30, 40, and 70 feet; some 120 
feet; generally find in running levels that the vein corresponds with 
croppings or line on surface. The course of Mammoth vein is 

parallel with Russell ; the Russell would bear to the south ; 
36 the course of the Mammoth is east & west. I do not consider 

there is any vein on Russell location. I was never down in 
the shafts ; know nothing of the apparent direction of the J. H. Rus- 
sell lode in them. The walls at surface may not give the true direc- 
tion of the vein; a slight variation in a four or five feet shaft would 
throw the vein a great ways out of its true course. It is frequently 
the case that walls in 4 or 5 feet vary as much as a foot or two from 
actual course of vein; this may be from a jog of several feet in wall. 
Can’t say where any of the specimens tame from. The crevise in 
the J. H. Russell — 4 or 5 feet wide, I should judge, from looking 
down the shafts. 


(Add same in substance to evidence of Harpin Davis.) 


JOHN W. Gonn testified: Am acquainted with Mammoth lode. 
Myself & E. M. Hoyt were discoverers.” First saw Russell location 
in 1872, June. We looked at discovery hole. I lived 700 or 800 
— from lode; have done a good deal of work on the Mammoth 
ode. 


The defendants here offered in evidence the original notice 
OF of the location of the Mammoth lode, which is as follows, to 


wit: 
Notice of Location. 


“This lode is situated in the county of Lewis & Clarke and Terri- 
tory of Montana, in Ten-mile mining district, on the east side of 
Ten-mile creek, about ? of a mile from said stream and 3 mile from 
Beaver creek, on the northwest side of the Red mountain, and 100 
feet north of.the J. H. Russell lode, and for a description of the sur- 
face ground of said claim: Commencing ata stake marked “A,”. 
which is 150 feet northwesterly from the center of discovery hole on 
a line drawn at right angles with the general apparent course of 
said lode, running the northeasterly along the northerly side line 
parallel to the general apparent course of said lode, to a stake 
marked “ E,” 750 feet from said stake A ; thence southeasterly along 
the easterly end line at right angles with the northerly side line 200 
feet to a stake marked D; thence southwesterly 1500 feet along the 
southerly south line parallel to the northerly side line toastake marked 
C; thence northwesterly along the westerly end line parallel to the 

easterly end line to.a stake marked B, a distance of 200 feet ; 
388. __— thencenortheasterly along the northerly side line to the place of 
beginning. Discovered May 13, 1873, by John W. Gonn and 
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E. M. Hoyt. John W. Gonn and Mrs, Mary Hoyt claim 750 linear 


feet northeast from the center of discovery hole, and E. M. Hoyt, T. 
Hoyt, & A. M. Esler claim 750 linear feet southwest from the center 
of discovery hole, making 1500 feet along the line of said lode, to- 
gether with 150 feet on the north side and 50 feet on the south side 
thereof for working purposes; together with all the dips, spurs, and 
angles or other lodes found on the surface and within the limits of 
the surface ground above described. 


TerRRITORY OF Montana, County of Lewis & Clarke: | 
E. M. Hoyt, being duly sworn, deposes and says: That each of 
the above- named locators are citizens of the United States and bona 
fide residents of Montana Territory. . 
E. M. HOYT, 


Subscribed and sworn to before me, this 29th day of May, A. D. 
1875. 3 
CHAS. F. ELLIS, 

Jo. Clerk. 


2 o'clock p. m. 
CHAS. F. ELLIS, 
Co. Recorder. 


oO Miled & recorded May 29, 1873, a 


The plaintiff objected to its introduction for the reason that the 
affidavit sworn to was not in accordance with the requirements of 
law, and-because the ground was not described by natural objects or 
permanent monuments so as that-it could be identified by the record. 

The court sustained the objection and refused to permit the same 
to be introduced and read in evidence; to which ruling of the court 
the defendant- then and there excepted. 

During the trial the court signed the following bill of exceptions: 


In the District Court, 3rd Judicial District, Lewis & Clarke County, 
| ' Montana Territory. 


Joseru HI. Re SSELL vs. Mary A. Hoyt et al 


Be it remembered, that on the day of May, A. D. 1881, upon 

the trial of the above-entitled action to a jury, the plaintiff first 

having established the loss of the original, offered in evidence 

40 record book “C” of lodes of the records of Lewis & Clarke 

county, M. 'T., in which was the record of the location notice 

of the J. H. Russell lode claim, and for the purpose of establishing 

plaintiff’s title to said lode claim, which said record of location is 
in words & figures as follows, to wit : 


(Which see at page — of this transcript.) 


To the introduction of which the defendant objected, for the rea- 
son that the same was indefinite & did not state where the lode was 
situated, or anything to designate it or identify it as the property in 
ees, and that it did not comply with the requirements of the 


— OD me 


laws; which objection was by the court overruled, and the defend- 
ant then and there duly excepted. 

The defendant offered in evidence the original notice of location 
of the Mammoth lode, which included the ground in question for the 
— of establishing defendants’ title thereto, which notice is as 
follows : 3 3 


(Which see at page —.of this record.) 
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To the introduction of which the plaintiff objected, for the reason 

that the affidavit to said notice was not in accordance with 

41 the requirements of the law; which objection was sustained 

| by the court, and refused to permit the same to be introduced 

and read in evidence. To which ruling of the court the defendant 
then «& there duly excepted. 

For the purpose of showing that no mineral bearing lead, lode, or 
ledge existed at what is known as discovery shaft on the J. H. Rus- 
sell lode claim, and that no such lead, lode, or ledge existed or ex- 
tended from discovery shaft on the J. H. Russell lode claim in the 
direction claimed by plaintiff and into-the ground in question, the 
defendant introduced several witnesses, to wit, Esler, Harrison, Davis, 
& others, who gave testimony of the non-mineral character of the 
rock and quartz taken out of the discovery shaft: cross-cuts on the 
line of the so-called J. H. Russell lode, which said testimony had a 
tendency to show that the rock contained in the J. H. Russell lede. 
claim was non-mineral in. character. On motion. of plaintiff’s at- 
torney the court struck out and excluded from the consideration all 
such evidence in regard to the character and value of the ores and 

rock as testified to by said witnesses. 
42 To which ruling of the court in excluding said evidence 
the defendant then and there duly excepted. | 

For the purpose of showing that defendant head held the actual, 
exclusive, and the uninterrupted adverse possession of the lode in 
question for the statutory period, the defendant asked the witness 
Gonn (who had been duly sworn) the following question, to wit: 
“State, if you know, who has had the actual, exclusive, and uninter- 
rupted possession of the ground in question from May 13, 1872, up 
to the time. of the commencement ef this suit. To the introduction 
of such evidence the plaintiff objected, and therefore objected to said 
question, which objection was sustained by the court, and all evi- 
dence relative to the possession of the ground in question by defend- 
ant was excluded by the court. To which ruling of the court the 
defendant then & there excepted. : 

The defer:dant offered in evidence tending to show that the Mam- 
moth lode claimed by defendant was a large, well-defined lode or 
lead, bearing valuable rock and quartz, rich in silver, with well-de- 
fined walls, continuing from discovery shaft on the Mammoth lode 

and extending easterly across the ground claimed by plain- 
43 tiff, and that such Mammoth lode was and is a separate and 
distinct lode or lead from that claimed by plaintiff as the J. 
H. Russell lode or lead. 
To the introduction of which evidence plaintiff objected for the 
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reason that the same is irrelevant and immaterial, and the court 
sustained such objection and excluded said evidence, to which ruling 
of the court the defendant- then and there duly excepted. 

The plaintiff then asked the court to give the jury the following 
instruction, to wit: 

Plaintiff’s Instruction. 

“The title, possession, and right of possession of plaintiff to the 
property in question, prior to any claim made thereto by defendants 
as alleged in the complaint, not being denied by the answer, and 
defendants having failed to show any valid location thereof since 
said*date or any abandonment or forfeiture thereof prior to their 
attempted location thereof, you will find for the: plaintiff. 


Given. 


Which was given by the court. “ 
To the giving of said instruction the defendant then & tntoe duly 


excepted. 
44 The defendants then asked the court to give the following 
instructions numbered 1 to 18, viz.: 


Defendants’ Instructions. 
1. 


The jury are instructed on the walk of defendant- that under the 
laws of Montana Territory in force atthe time the. plaintiff claims 
to have located the J. H. Russell lode in , 1877, any person was 
entitled to locate a quartz lead, lode, or ledge by complying with the 
provisions of the act of-1864,. which required : 1st, a record to be 
made, and before such record could legally be made it was required 
that a lead or ledge of gold or silver should first be discovered with 
a vein or crevice of quartz or ore, with at least one well-defined wall. 
This law absolutely required that the discovery must be on a gold 
or silver lode, and consequently that it is not ‘sufficient merely to 
show that quartz or ore was found which is entirely barren or val- 
ueless in gold and silver. 

The object of the law was to. develop the precious mineral re- 

sources of the Territory & not to enable a person to take up 

45 land which contained ‘none of the precious metals. That 
law also required that the claim should be staked as well as 
recorded, and that the stakes should be renewed at least once in 
twelve months if torn down or otherwise destroyed. It also required 
the discoverer or pre-emptor to deposit in the recorder’s office a spe- 
cimen of the ore or mineral taken from such lode. All of these were 
necessary in order to entitle any person to claim or hold a quartz 
lode. The law of 1866 of the United States recognized all the re- 
quirements and no location could be of any validity without a com- 
pliance with them, and in order to entitle the plaintiff to recover In 
this case the jury must believe from the evidence that such require- | 
ments of the law have been complied with by the plaintiff or those 
who preceded & from whom he claims title. 
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If, then, the jury believe from the evidence that Russell, the plain- 


tiff, on the —— day of ———-, 1867, made a record of a location of 


what he called a lode, and that he had not, at the time of such rec- 
ord, discovered a vein, lead, lode, or ledge of gold or silver, 
46 or that the stakes, if any, placed at each extremity of the 
lode, were torn down, and not replaced once in twelve months, 
they will find for defendant. And the jury are further instructed 
that a failure by the plaintiff, on whom the burden of proof rests, to 
establish by competent evidence any material fact required to be 
proven to maintain and establish his case, justifies the jury in find- 
ing that such matters are not true, and they are bound to so find. 


2. 


A mining claim, whether located under the mining acts of 1866 
as well as under the mining act of 1872, should be laid along the 
same lengthwise of the course of its apex at or near the surface, and 
if it is not so located the location will only secure so much of the 
lode or vein as it actually covers. : 


3. 


If a location be made crosswise of a lode or vein, so that its great- 

est length crosses the same instead of following the course thereof, it 

will secure only so much of the.vein as it actually covers at 

AT the surface, and the side lines of the location, which were 

fixed by law a distance of 50 feet on each side of the vein, 

become the end lines thereof, for the purpose of defining the rights 
of the owners. ? 


It was not the intent of the law to allow a person to make his 
location crosswise of a vein so that the side lines should cross it, and 
thereby give him the right to follow the strike of the vein outside 


of his side lines; that would subvert the whole purpose of the law. 


If he does locate his claim that way his — must be subordinated 
to the rights of those who have properly located on the vein or lode. 
His right to the lode only extends to so much as his side lines cover. 


5. 


In making a location since the acts of Congress providing for sur- 
face ground for working purposes in connection with a claim, the 
notice of location must state the dimensions of surface ground and 
its direction, and the record must also describe it, and the bounda- 

ries are required to be distinctly marked on the surface, so as 
48 to be readily traced, and the record thereof is required to 
contain such a description of the claim located by reference 
to some natural object or permanent monument as to identify the 


claim. 
6. 


In making a survey for a patent or adverse claim the duty of the 
3—159 
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surveyor is to survey the same in accordance with the course of the 
line of location actually made and as shown by the stakes and notice 
and record of location; any material departure therefrom renders 
a survey void, and cannot affect any rights acquired by others who 
have subsequently located claims outside of such original claim as 
evidenced by thestakes and record, and who have complied with the 
laws in force. 
7 
. Under the requirements of the mining law on all claims located 
prior to the 10th day of May, 1872, ten dollars’ worth of labor was 
required to be done by the 10th day of June, 1874, & each year 
thereafter, for each one hundred fect in length along the vein until 
a patent should be issued, and upon a failure-to comply with 
49) those conditions the claim or mine upon which such failure 
occurred was and is declared subject to relocation in the same 
manner as if no location had ever been made:,Provided, The original 
locators, their heirs, assigns, or legal representatives had not resumed 
work upon the claim after failure and before relocation. And if the 
jury believe from the evidence that at the time the lode of defend- 
ants was located by him the plaintiff had not performed the labor 
required by the mining law aforesaid, they. will find for the de- 
fendant. | | : 
(8.) | 
If the jury believe from the evideirce or the admissions of the 
pleadings that the defendants and their predecessors, on the 13th 
May, 1873, made a discovery of a vein or lode of quartz or ore car- 
rying precious metals, gold or silver, or other Valuable minerals, and 
made a location thereon according to the requirements of the laws 
of the United States artd of this Territory, and named the same 
the Mammoth lode, and. that the said lode is the one described 
in defendants’ answer and in controversy in this. suit, 
50 and that they made a record thereof on. the 29th day of May, 
in comphance with the laws on that subject; that at the time 
of such location the same was upon the public lands of the United 
States, and was open to exploration under the mineral laws of the 
United States, then they will find for defendant. 


= i 


If the jury believe from the evidence that the defendants or their 
predecessors in Interest, on the 15th dav of May, 1873, entered into 
the possession ofthe ground in controversy, & which is called the 

Mammoth lode in defendants’ answer, and located and recorded the 
location, as required by law, and that for three years prior to the 
commencement of this action they have been in such possession, 
holding the. said premises adversely to said plaintiff during said 
time, they will find for the defendant. : 


10. 


The vein of ore is the principal thing. The surface ground is but 


ane 
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| an incident; and while the law provides no means of locat- 
51 - ing a vein except by defining a surface claim, the vein lo- 
cated must be determined in reference to the line of the sur- 
face claim. 
11. 


A party locating a mining claim, whether under the law of 1866 
or of 1872, is required to make the same correspond with the course 
of the vein, and he has not the right to follow the vein in whatever 
direction the same may run. Where surface ground is provided for 
and surface ground is located the claim is confined to the lode en- 
tirely within such surface, when it covers the same & cannot be fol- 
lowed beyond. : 

(12.) 


The burden of proof is on the plaintiff, and he is bound to make 
out his case by a preponderance of evidence. 


13. , . 


If the jury believe from the evidence that a witness has knowingly 
sworn falsely in any important or material particular, they are at 
liberty to disregard and discredit his entire testimony. 

The foregoing instructions were refused. ear 


52 To which refusal the defendants at the time objected and 
save an exception, and also saved an exception to the giving 
of the instruction asked by plaintiff. 
, 7 : D. 8S. WADE, Judge. 


But the court refused to so instruct the jury, or to give any or 
elther of said instructions. 


To which ruling of the court the defendant- then & there duly ex- 


cepted. 
The foregoing, with amendments allowed, is correct. _ 
May 27, 1881. D. S. WADE, Judge. 


The court struck out & excluded from the consideration of the 
jury all the evidence in regard to the character and value of the ore 
or rock, testified to as having been taken from the J. H. Russell lode, 
said evidence being objected to when offered, because there was no 
such issue in the pleading. | 

The above was all the evidence in the case. 

The cause was then submitted to the jury, who retired to consider 

of their verdict, and subsequently returned into court the 
53 following verdict, viz: | 


Verdict. 


In the District Court, 3rd Judicial District, Lewis & Clarke County, 
Montana Territory. 


JosEPH H. RussEtu vs. MARYA. Hoyt et al. 


We, the jury in the above-entitled cause, find for the plaintiff. 


N. H. WEBSTER, Foreman. 
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And afterwards, to wit, on the — day of May, 1881, the court 
signed and inade the following decree and judgment, which were 
duly entered and which are as follows, viz: . - 


Decree and Judgment. 
JosepH H. Russet vs. MARY A. Hoyt et al. 


Be it remembered that this case coming on regularly for trial 

upon the issues joined herein, and the same being submitted to a 

jury, and the evidence having been concluded, and said jury 

o4 being instructed by the court, returned a verdict , after having © 

considered of the same, In favor of said plaintiff, and against 

said defendants, which said verdict was & is hereby adopted by the 
court. 

It is, therefore, ordered, adjudged, and decreed that said plaintiff 
be, and he is hereby, declared and adjudged to be the owner of, pos- 
sessed and entitled ‘to the possession of, the said J. H. Russell lode 
claim, situate and being in Ten-mile mining district, in the county 
of Lewis & Clarke & T erritory of Montana, and particularly that 
portion thereof described as — to wit: Beginning at the N. W. 
corner of said Jode, thence N. ° east 7358, feet; thence south 0° 
30’ W. 107 feet; thence S. 79° W. 1903 feet ; ‘thence S. 89° 30” W. 
528,35, feet ; thence N. 11° W. 10 fe et—embracing an area of one j55'_ 
acres ¥ the said lode being a quartz lode of silver-bearing ore or 
rock, and known as lot No. 77, township’8 N. of range 5 west, as will 
appear by the pleading herein. _Thiat the said claim of said defend- 
ant to satd portion of said J. H. Russell lode claims be, and the same 
is hereby, adjudged and declared invalid, & a cloud upon the title 
and right of possession of plaintiff, and he was at the date in said 

pleading mentioned and ‘still is the owner, possessor, and en- 
5D titled to the possession of the lot, piece, or parcel of land. 

It is further ordered and adjudged that plaintiff recover ‘of 
defendant- his cost and disbursements in this behalf expended, taxed 
at four hundred twenty-four 100 dollars, and that the proper process 
& execution issue herein. 

Given under my hand &« seal, this 24th day of May. A. D. 1881. 

DECIUS 8S. WADE, [seav.] 
Judge 3rd Dis't, M. T. 

And thereupon the defendant, on the 28th day of May, 1881, served 
on the attorneys of plaintiff and filed their notice of intention to 
move for a new trial, which notice is in the words & figures follow- 
ing, to wit: 


In the District Court, 3rd Judicial District, Lewis & Clarke County, 
: Montana Territory. 


JOSEPH H. Russenn vs. Mary A. Hoyn, ef al. 


You will take notice that the defendants intend to move the 
court for a new trial in the above-entitled action upon the 
ob following grounds:: | 
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1. Insufficiency of the evidence to justify the verdict, and that it 
is against law. | 
a. The evidence did not show that there was a lead or lode con- 
taining gold & silver, called the J. H. Russell lode. 
b. The evidence showed that the Russell lode was not surveyed 
as the same was staked and recorded by plaintiff. 
c. The evidence showed that the Russell lode and Mammoth lode 
were distinct and separate lodes; and that the surface ground to 
which plaintiff was entitled under his location did not include any 
part of the Mammoth location. 
2. Errors in law occurring at the trial arid excepted to by defend- 
ant-. 
a. The court erred in admitting in evidence the record of the 
location of the so-called J. H. Russell lode. 
b. The court erred in excluding the notice of location and the 
record thereof of the Mammoth lode. 
c. The court erred in striking out the evidence in regard to the 
value of re J. H. Russell vein. 
d. The court erred in giving the instructions, and each one 
57 of them asked for by the plaintiff, and which are respectively 
numbered 1. 
e. The court erred in refusing to give each one of defendants 
instructions, numbered, respectively, 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, & 13; and that the motion will be made on bill of exceptions. 


and statement of case. 
CHUMASERO & CHADWICK, & 
PORTER & BULLARD, 
Def’ts’ Att’ys 


To J. H. Russell, pl’tf; E. W. Toole, his attorney. 
Assignment of Errors. 


1. The court erred in admitting & receiving in evidence the record 
of the location of the J. H. Russell lode for the reason stated in the 
bill of exceptions & statement. 

2. The court erred in refusing to allow defendant to introduce in 
evidence, and prove the notice of location and record thereof, of the 
Mammoth lede. 

3. The court erred in giving the plaintiff’s instruction number 1. 

: The court erred in refusing defendants’ Ist instruction. 
58 . The court erred in refusing defendants’ 2nd instruction. 
6. The court erred in refusing defendants’ third instruction. 
i. The ¢ court [erred] in refusing det’s’ 4th instruction. 
8. The court erred in refusing defendants’ fifth instruction. 
9. The court erred in refusing defendants’ sixth instruction. 
10. The court erred in refusing defendants’ seventh instruction. 
11. The court erred in refusing defendants’ eighth instruction. 
12. The court erred in refusing defendants’ ninth instruction. 
13. The court erred in refusing defendants’ tenth instruction. 
14. The court erred in refusing defendants’ eleventh instruction. 
15. The court erred in refusing defendants’ twelfth instruction. 
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16. The court erred in refusing defend’ts’ thirteenth instruction. 
The foregoing statement is correct. 
D. S. WADE, Judge. 


May 30th, 1881. 
59 And the said cause coming on to be heard upon defend- 
ants’ motion and statement on motion for a_ new trial, on 
consideration it is ordered by the court that said motion be over- 
rnled; to which ruling of the court the defendants, by their attor- 
neys, then and there duly excepted, and thereupon filed their bill of 


exception in words & figures following, to wit: 
Def’ts’ Exception. 
3rd Judicial District, Lewis & Clarke County, 
Montana Territory. 


JosEPH H. Russeiyt vs. Mary Hoyr et al. 


In the District Court, 


And now come the defendants and except to the ruling of the 
court on defendants’ motion for a new trial in overruling the same, 
and asks the court to sign this bill of — which is done this 


380th day of. May, 188]. 
D.S. WADE, Judge. 


60 ~ And on the 6th day of June, A. D. 1881, the said. defend- 

ants filed herein therein their undertaking on appeal to the 
supreme court of Montana Territory, of which said undertaking, in 
words & figures, the following Is a eopy, to wit: 


Undertaking on Appeal, 


In the District Court of: the 8rd Jud. District of the Territory of 
Montana in «& for the Co. of Lewis & Clarke. 

JosepH H. Russenn, Plaintiff, vs. Mary A. Hoyt et al., Defendants. 
Whereas the defendants in the above-entitled action are about to 
appeal to the supreme court-of the Territory of Montana from a 
judgment made and entered against them in said action, in the said 
district court, in favor of the plaintiff in said action, on the — day 
of May, A.D. 1881, for four hundred and twenty-four dollars and sixty 
cents, costs of suit: Now, therefore, in consideration of the premises 
«& of such appeal, we, the undersigned, Robert C. Wallace & 
61 Charles Lehman, of the county of Lewis & Clarke, Montana Ter- 
ritory, do hereby jointly & severally undertake and promise, 

on the part of the appellant, that the said appellant will prosecute 
his appeal with effect, and will pay all damages and costs which 


awarded against them on the trial of the appeal, or on a 


may be 
3; to which 


dismissal thereof, not exceeding three hundred dollars 
amount we acknowledge ourselves jointly & severally bound; 

And whereas the appellants are desirous of staying the execution 
of the said Judgment so appealed from, we do further, in considera- 
tion thereof and of the premises, jointly.and severally undertake 
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and promise, and do acknowledge ourselves further jointly and 

severally bound, in the further sum of eight hundred & fifty-nine 

dollars & twenty cents, being double the amount named in the said 
judgment, that if the said judgment appealed from, or any 

thereof, be aftirmed, or the appeal be dismissed, the appellants will 

pay to said plaintiff the amount directed to be paid by the judgment 

or order, or the part of such amount, as to which the same shall be 

affirmed, if affirmed only in part, and all damages and costs 

62 which may be awarded against the appellant- upon the appeal. 

Dated this 6th day of June, A. D. 1881. 
ROB’T C. WALLACE. _ [SEAL. 
CHARLES LEHMAN. _[SsEAt. 


TERRITORY OF Montana, aes 
County of Lewis & Clarke, {*’ 


Robert C. Wallace & Chas. Lehman, the persons named in & who 
subscribed the foreging undertaking as the sureties thereto, being 
severally duly sworn, each for himself, says that he is worth the 
amounts specified in said undertaking, as the penalty thereof, over 
and above all his just debts and liabilities, exclusive of property ex- 
empt from execution, and that he is a_ resident hind freeholder 


within the Territory of Montana. : 
ROB’T C. WALLACE. 
CHARLES LEHMAN. 


Subscribed & sworn to before me, this 6th day of June, A. D. 


1881. 
J. B. PORTER, 
Notary Public. 
63 And on the 16th day of June, A. D. 1881, said defendants 


filed herein their notice of appeal in words & figures follow- 
ing, to wit: 
Notice of Appeal. 


Title of Cause. 


You will please take notice that the defendant- in the above- 
entitled action hereby appeals to the supreme court of this Territory 
from the order of the court overruling Jolondaiate! motion for a new 
trial and from the judgment therein made and entered in the said 
district court on the — day of May, 1881, in favor of the plaintiff 
in said action and against said defendant-, & from. the whole thereof. 

Dated the 14th day of June, 1881. 

Yours, &c., CHUMASERO & CHADWICK, 
Att’ys for Defendant-. 


To the clerk of said district court, & Toole & Toole, att’ys for plain- 
tiff. 
The service .& receipt of a copy hereof admitted after filing, this 
16th day of June, 1881. . | 
C. W. TOOLE, 


Att'y for Plaintiff. 
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64 In the District Court, 3rd Judicial District, Lewis & Clarke 
County, Montana Territory. 


JosErit H. Russevr, Plaintiff and Respondent, 
US. 
Mary A. Hoyr et al., Def’ts & Appellanis. 


I, A. H. Beattie, clerk of said district court, do hereby certify that 
the foregoing seventy pages, numbered from 1 to 70 inclusive, con- 
tain a full, true, & correct transcript of certain pleadings, records, and 
proceedings filed, made, and had in said court in the above-entitled 
action as the same remain on file and of record in my office. 

In witness whereof, I have hereunto set my hand and affixed my 
official seal the 15th day of June, A. D. 1881. 

[SEAL OF bis’? c’T. | ALEX. H. BEATTIE, Clerk. 


65 In the Supreme Court, Montana Territory. January Term, 
1852. 
JosepH H. Russeti, Respondent, 
VS. 


Mary A. Hoyr et al., Appellants. 


In the present term of January, A. D. 1882, of said supreme court 
the above-entitled cause was brought into said court by virtue of an 
appeal from the judgment and decree of the district court. made & 
entered therein on the 24th day of May, A. D. 1881, agreeably to the 
statute of said Territory & the rules of said supreme court in such 
case made & provided, and was-argued by counsel. 


And afterwards; to wit, on the second day of February, 1882, that 
being one of the days of said January term of said court, this cause 
came regularly on for the decision and judgment of the court on 
appeal. Whereupon the: court delivered its opinion and rendered 
its decision in writing, of which in words & figures the following is 
a copy, to wit: 


66 Opinion of the Court. 
In the Supreme Court, Montana Territory. January Term, 1882. 


JosepH H. Russety, Plaintiff & Respondent, 
vs. 
Mary A. Hoy et a/., Defendant- & Appellants. 
Appeal from 38rd jud. district, Lewis & Clarke county. 

By Wank, Chief Justice: ; 
— Plaintiff claiming by virtue of his location of the J. H. Russell 
lode situate in the Ten-mile mining district, Lewis and Clarke 
county, and having filed his protest and adverse claim to the appli- 
cation of the defendants for a patent to the Mammoth location, 
brings this action to have determined the right of possession to the 


ground in dispute. The plaintiff’s location was made in July, 1867, 
under the law of 1864, and answers all the requirements of that law, 
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There was no issue in the pleadings as to a discovery upon this loca- 
tion, = all testimony upon that subject was properly excluded from 
the jury. 
67 The defendants base their right to the Mammoth lode upon 
a notice of location recorded on the 29th day of May, 1873. 
To this notice there is an affidavit attached stating that the locators 
are citizens of the United States and of the Territory, but the mat- 
ters and things contained in the notice or declaratory statement are 
not sworn to. On the trial the plaintiff objected to the introduction 
of this notice and declaratory statement in evidence, which objec- 
tion was sustained, and upon this action of the court the defendants 
assign error. 

On the 8th day of May, 1873, twenty days before the Mammoth 
location was made and recorded, the following act of the Legislature 
has approved and became a law: “Any person or persons who shall 
hereafter discover any mining claim upon any vein or lode bearing 
gold, silver, cinnabar, lead, tin, copper, or other valuable deposit 
shall, within twenty days thereafter make and file for record in the 
office of the recorder of the county in which said discovery is made 
a declaratory statement thereof in writing, on oath, before some per- 

son authorized by law to administer oaths, describing such 
68 claim in the manner provided by the laws of the United 
States,” which act took effect and was in force from and after 
its passage. | ; 

The following act was in force at the date of the passage and 
approval of the foregoing: “All acts and joint resolutions which 
declare that they take effect from and after their passage and 
approval by the Governor are hereby declared to take effect only at 
the seat of government, and in other portions of the Territory allow- 
ing fifteen miles from the seat of government for each day.” 

The act of May 8, 1873, was enacted & became a law at a session 
of the Legislative Assembly at Virginia City, then the seat of Gov- 
ernment of the Territory, and appellants contend that the court 
ought to have taken judicial notice of the place where the Mam- 
moth lode was located and its distance from the seat of Territorial 
government, and that by such notice & without proof to have de- 
termined and declared that the Mammoth location was so far dis- 

tant from the capitol of the Territory as that the act of May 
69 8, was not in force as to it at the time the same was made and 
recorded on the 29th of May, 1873. 

Courts will take judicial notice of what is generally known within 
the limits of their jurisdiction; of the divisions of a State or Terri- 
tory into towns or counties; of the leading geographical features of 
the land; of the position of important cities and towns, and of gov- 
ernment surveys of the public lands; but we are not aware of any 
principle or authority that would authorize or require a court to 
take judicial notice of the, place where mere private property 1s sit- 
uated, or its distance from the seat of government of the political 
division. within which it is situated. Only matters of public im- 
portance and notoriety are within the scope of what courts will take 
judicial notice of. 
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Matters of mere private concern, as the location or situation of a 
farm or a mining claim, or their distance from the seat of govern- 
ment, are not within the operation of the principle. 

The act of May 8, 1878, was by its terms in force from and after 

its passage. If the defendants were within the exception they 
70 ought to have made that fact to appear by proof. 

The objection to the introduction of the declaratory state- 
ment of the location of the Mammoth claim was properly sus- 
tained. ‘The defendants, basing their rights upon this declaratory 
statement, they had no standing i in court without it. 

Possession without a valid location could not affect the rights of 
plaintiff. The right of possession comes only from a valid location. 
A location is not valid without a declaratory statement on oath. 
Without such a location the defendants could not.question the plain- 
tiff’s right in the premises. 

The objection that there was no replication to the answer cannot 
be raised for the first time in this court. Ifa replication had been 
necessary the question ought to have been raised in the court below, 
where the same might have been supplied. 

The judgment is affirmed with costs. 

: D. 8. WADE, 

Chief Justice. 
E. J. CONGER, 

Asso. Justice. 


Thereupon judgment on appeal w as entered in the words « fig- 
ures following, to wit: 


71 In Supreme Court Montana Territory. January Term, 1882. 


In the present term of January, A. D, 1882, of this supreme court 
the cause between Joseph HH. Russell, respondent, and Mary A. 
Hoyt and John W. Gonn, appellants, came regularly on fur decision 
and judgment on appeal; and said cause having been heard and 
considered by the court on the transcript of the record of the court 
below, it is ordered and adjudged by the court here that the judg- 
ment and decree of the court below, entered in said cause on the 
24th day of May, 1881, be, and the same is hereby, affirmed, with 
costs. And it is further ordered that said respondent, Joseph H. 
Russell, recover against said appellants, Mary A. Hoyt et al., — 
dollars for his costs herein expended, and have execution therefor. 

2nd February, 1882. . 

And on the i6th day of September, A. D. 1882, the said appellants 
filed herein their writ of error to remove said cause to the e Supreme 
Court of the United States, of which said writ the following is a 
copy: 


72 Unirep STaTEs OF AMERICA, 88: 


The President of the United States to the honorable the judges of 


the supreme court of the Territory of Montana, Greeting: 
Because in the record and proceedings, as also in the rendition of 


the judgment, which is in the said supreme court, before you, in a 
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suit between Joseph H. Russell, plaintiff, and Mary A. Hoyt (now 
Mary A. Vestel) and John W. Gonn, defendants, a manifest error 
has happened, to the great damage of the said Mary A. Hoyt, now 
Mary A. Vestel, & John W. Gonn, as by their complaint appears, 
we being willing that error, if any hath been committed, should be’ 
duly corrected and full and speedy justice done to the parties afore- 
said in this behalf, do command you, if judgment be therein given, 
that then under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
that you have the same at Washington on the second Monday of 

October next in the said Supreme Court to be then and there 
73 held, that the record and proceedings aforesaid being in- 

spected the said Supreme Court may cause further to be done 


to correct that error, what of rightand according to the laws and 


customs of the United States should be done. 


Witness the Honorable M. R. Waite, Chief Justice of the said Su- 
preme Court [of the United States, ] the 16th day of September, in the 
year of our Lord one thousand eight hundred and eighty-two. 


[Seal of Sup. Court, M. T.] : 
Clerk of the Supreme Court, Montana Territory. 


Allowed. 
DECIUS 8S. WADE, 
| Chief Justice of the Territory of Montana. 
And on the same day, to wit, the 16th day of September, 1882, 


said defendants filed herein their undertaking, to accompany said 
writ of error, of which said undertaking, in words and figures, the 


following is a copy, to wit: 


74 ) Undertaking. 


Know all men by these presents that we, William Muth and Wil- 
liam Davenport, of Helena, Lewis and Clarke county, Montana Ter- 
ritory, are held and firmly bound unto Joseph H. Russell in the sum 
of five hundred dollars, lawful money of the United States of America, 
to be paid to the said Joseph H. Russel, his executors, administra- 
tors, or assigns; for which payment, well and truly to be made, we 
bind ourselvess, our heirs, executors, and administrators, jointly and 
severally, firmly by thesese presents. | 

Sealed with our seals and dated the 16th day of September, one 
thousand eight hundred and eighty-two. : 

Whereas lately, at a supreme court in and for the Territory of 
Montana, in a suit depending in said court between Joseph H. Rus- 
sell, plaintiff, and Mary A. Hoyt, now Mary A. Vestel, and John 
W. Gonn, defendants, judgment was rendered against the said Mar 
A. Hoyt, now Mary A. Vestel, and the said John W. Gonn, defend- 
ants, and the said defendants having obtained a writ of error and 

filed a copy thereof in the clerk’s office of the said court to 
79 reverse the judgment in the aforesaid suit, and a citation di- 
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Matters of mere private concern, as the location or situation of a 
farm or a mining claim, or their distance from the seat of govern- 
ment, are not within the operation of the principle. 

The act of May 8, 1873, was by its terms in force from and after 


its passage. If the defendants were within the exception they 


70 ought to have made that fact to appear by proof. 

The objection to the introduction of the declaratory state- 
ment of the location of the Mammoth claim was properly sus- 
tained. The defendants, basing their rights upon this declaratory 
statement, they had no standing in court without it. 

Possession without a valid location could not affect the rights of 
plaintiff. The right of possession comes only from a valid location. 
A location is not valid without a declaratory statement on oath. 
Without such a location the defendants could not. question the plain- 
uiff’s right in the premises. 

The objection that there was no replication to the answer cannot 
be raised for the first time in this court. Ifa replication had been 
necessary the question ought to have been raised in the court below, 
where the same might have been supplied. 3 

The judgment is affirmed with costs. 

. D. 5S. WADE, 
, Chief Justice. 
- E. J. CONGER, 
Asso. Justice. 


Thereupon judgment on appeal was s$ entered in the words «& fig- 
ures following, to wit: 


71 In Supreme Court Montana Territory. January Term, 1882. 


In the present term of January, A. D, 1882, of this supreme court 
the cause between. Joseph H. Russell, respondent, and Mary A. 
Hoyt and John W. Gonn, appellants, came regularly on fur decision 
and judgment on appeal; and said cause having been heard and 
considered by the court on the transcript of the record of the court 
below, it is ordered and adjudged by the court here that the judg- 
ment and decree of the court below, entered in said cause on the 
24th day of May, 1581, be, and the same is hereby, affirmed, with 
costs. And it is further ordered that said respondent, Joseph H. 
Russell, recover against said appellants, Mary A. Hoyt e¢ al., 
doHars for his costs herein expended, and have execution therefor. 

2nd February, 1882. 

And on the 16th day of September, A. D. 1882, the said appellants 
filed herein their writ of error to remove said cause to the Supreme 
Court of the United States, of which said writ the following is a 
copy: 


72 UNITED STATES OF AMERICA, 88° 


The President of the United States to the honorable the judges of 


the supreme court of the Territory of Montana, Greeting: 
Because in the record:and proceedings, as also in the rendition of 


the judgment, which is in the said supreme court, before you, in a 


> 
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suit between Joseph H. Russell, plaintiff, and Mary A. Hoyt (now 
Mary A. Vestel) and John W. Gonn, defendants, a manifest error 
has happened, to the great damage of the said Mary A. Hoyt, now 
Mary A. Vestel, & John W. Gonn, as by their complaint appears, 
we being willing that error, if any hath been committed, should be’ 
duly corrected and full and speedy justice done to the parties afore- 
said in this behalf, do command you, if judgment be therein given, 
that then under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
that you have the same at Washington on the second Monday of 

October next in the said Supreme Court to be then and there 
73 held, that the record and proceedings aforesaid being in- 

spected the said Supreme Court may cause further to be done 
to correct that error, what of right and according to the laws and 
customs of the United States.should be done. | 


Witness the Honorable M. R. Waite, Chief Justice of the said Su- 
preme Court [of the United States,] the 16th day of September, in the 
year of our Lord one thousand eight hundred and eighty-two. 


[Seal of Sup. Court, M. T.] : | 
ISAAC R. ALDEN, 
Clerk of the Supreme Court, Montana Territory. 


Allowed. | 
DECIUS S. WADE, 
Chief Justice of the Territory of Montana. 


And en the same day, to wit, the 16th day of September, 1882, 
said defendants filed herein their undertaking, to accompany said 
writ of error, of which said undertaking, in words and figures, the 
following is a copy, to wit: | 


74 Undertaking. 


Know all men by these presents that we, William Muth and Wil- 
liam Davenport, of Helena, Lewis and Clarke county, Montana Ter- 
ritory, are held and firmly bound unis Joseph H. Russell in the sum 
of five hundred dollars, lawful money of the United States of America, 
to be paid to the said Joseph H. Russel, his executors, administra- 
tors, or assigns ; for which payment, well and truly to be made, we 
bind ourselvess, our heirs, executors, and administrators, jointly and 
severally, firmly by thesese presents. _ 

Sealed with our seals and dated the 16th day of September, one 
thousand eight hundred and eighty-two. 

Whereas lately, at a supreme court in and for the Territory of 
Montana, in a suit depending in said court between Joseph H. Rus- 
sell, plaintiff, and Mary A. Hoyt, now Mary A. Vestel, and John 
W. Gonn, defendants, judgment was rendered against the said Mary 
A. Hoyt, now Mary A. Vestel, and the said John W. Gonn, defend- 
ants, and the said defendants having obtained a writ of error and 

filed a copy thereof in the clerk’s office of the said court to 
79 reverse the judgment in the aforesaid suit, and a citation di- 
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rected to the said Joseph H. Russell, citing and admonishing 
him to be and appear at a Supreme Court of the United States to be 
holden at Washington the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
defendants above named shall prosecute said writ of error to effect 
and answer all damages and costs if they should fail to make their 
plea good, then the above obligation to be void ; otherwise, to remain 


in full force and virtue. 
WM. MUTH. SEAL. ‘ 
WM. DAVENPORT. [sEAt. 
Approved by— | 
DECIUS 8S. WADE, 
Chief Justice of Supreme Court of Montana Territory. 


TERRITORY OF Montana, Lewis and Clarke County: 


William Muth and -William Davenport being duly sworn, each 
for himself, says: That he is a resident of the Territory of 
76 Montana, and that he is worth the sum named in the within 
bond as the penalty thereof, over and above all his Just debts 
and liabilities, exclusive of property exempt by law from execution. 
; WM. MUTH, 
; : WM. DAVENPORT. 


Subscribed and sworn to before me, , this 16th day of September, 
A. D. 1882. | , 
[ Notarial Seal. ] ~oeN WM. CHUMASERO, : 
; Notary Publie. 


And afterwards, to wit, on the day of September, A. D. 1882, 
said defendants filed herein their citation to accompany said writ 
of error and undertaking, of which said citation, with the endorse- 
ments thereon, in words and figures, the following is a copy, to wit: 


a 
id 


UNITED STATES OF AMERICA: : 


SAE gute 


In, Supreme Court. 


Mary A; Hoyt, now Mary A. Vester, and Joun W. Gonn, Plain- 
tiffs in Error, 
US, 
— “H. Russety, Defendant in Error. 


™ 
Sides, Sp? a a calet ea a 


You are hereby cited & admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error 
filed in the clerk’s office of the supreme court of the Territory of 
Montana, wherein Mary A. Hoyt, now Mary A. Vestel, and John W. 
Gonn are plaintiffs in error, and you are defendant in error, to show 
cause, if any there be, why the judgment rendered against the said 
plaintiffs i in error, as in the said writ of error mentioned, should not 
be corrected, and why speedy justice should not be done to the 
parties in that behalf. 


ntti Semel: Mi Se 


ana 
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Witness the Honorable Decius S. Wade, chief justice of the su-, 
— court of the Territory of Montana, this 16th day of Septem- 
yer, A. D. 1882. 


[Seal of Sup. Ct. M. T.] 
DECIUS 8S. WADE, 
Chief Justice. 


78 Endorsement: Service of the above citation is hereby ad- 
mitted and copy waived. E. W. & J. K. Toole, att’ys for 
defendants. 


79 In Supreme Court, Montana Territory. 


JoserH H. Russert, Respondent, 
vs. 
Mary A. Hoyt e¢ al., Appellants. 


I, I. R. Alden, clerk of the supreme court of Montana Territory, 
do hereby certify that. the foregoing seventy-eight pages, numbered 
from 1 to 78, inclusive, contain a full, true, & correct transcript of 
certain pleadings, records, and proceedings, filed, made, and had in 
the above-entitled cause, as the same remain on file and of record 
in my office. ) 

In witness whereof, I have hereunto set my hand and affixed my 
official seal, this 25th day of September, A. D. 1882. 


[Seal Supreme Court, Montana Territory. ] : 
I. R. ALDEN, Clerk. 


Endorsed on cover: Montana Territory supreme court. No. 159. 
Mary A. Hoyt (now Mary A. Vestel) and John W. Gonn, plaintiff- 
in error, vs. Joseph H. Russell. Filed 1st November, 1882. 
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Fulkerson’s land east, including 2 roes of fi-lds on the west end of 
the farm; thence a straight line with the fence southerly to a 
fence running eastward, north of where William Qaks now lives, 
including a large spring, the am’t included around said spring to be 
laid off by the said Daugherty back to the present road leading to 
Fielding Seals, and with “said road to where said Daugherty’s south 
line crosses the said road, and with said lines to where “they intersect 
with Pace’s and Johnson’s land; thence with said Daugherty & 
Jincy Fulkerson’s lines north to the beginning; also a small spring 
between where -he said Oaks and the said Daugherty lives, 
77 with a small lott of land attached, to be -aid off by the said 
Daugherty. 

The said Daugherty reserves to himself a road to any of his 
other lands not intended to be conveyed. Now, if the said Dough- 
erty shall make, or cause to be made, to the said Beaty a good and 
sufficient deed, then the above obligation to be void ; else to remain 
in full force and virtue. 


CHA RLES DAUGHERTY. 


Wit ness: 
J. H. BAL ES. 


July 13th, 1870. 
Endorsed: Chas. Daugherty. Bond to J. M. Beaty. “ B.” 


Deed from James F. Filkerson to Christy Brunk, dated Febr wary ‘Sth, 
1868, in the words and figures following: 


This deed, made the 8th day of February, 1869, by ana between 
James F. Fulkerson and Mary M. Fulkerson, his wife, of the first 
part, and Christly Brunk, of the other part, witnesseth : That James 
F. Fulkersgn and Mary M. Fulkerson, his wife, for and in consider- 
ation of a certain parcel of land and one sorrel mare, to them in 
hand paid, the receipt whereof is hereby acknowledged, do grant 
unto the said Chrislty Brunk and: his heirs all their intrust in and 
to a certain tract or parcel of land lying on the south side of the 
Poor Valley ridge, and adjoining Charles Daugherty on the north, 

bounded as follows: Commencing on a white oak and poplar 
78 and runs with said Daugherty’s back line to a stake, and 

from that stake with the line ‘dividing Daugherty and Gib- 
son, cornering on white walnut and ches-nut oak two poles north of 
the top of the Poor Valley ridge, and with the north side of the 
ridge toaches-nut oak and sarves two poles from the top said of ridge ; 
thence with A. H. Fulkerson’s line to the beginning, containing 
fiftv acres, more or less, with all its appurtenances ‘thereunto, to 
belong to the said Chrisly Brunk’; that the said James F. F ulker- 
son and Mary M. F ulkerson, his wife, will warrent and defend the 
right of the said land.’ 

Signed, signatures, and seals— ae 

JAMES F. FULKERSON.  [seat. 
MARY M. FULKERSON. Sowa, 


[ Revenue stamp. ] 


an a ee ne ee ~~ A. --—§ 
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The court allowed the defendants to read all the above papers to 
the jury as color of title, but not as evidence of title; to which action 
of the court the defendants except, and to save the benefit thereof 
file this their bill of exceptions, and prays that it may be signed, 
sealed, and made a part of the record, which is done. 

The defendants then read in evidence the depositions of John F. 
Howard, Claiborne Anderson, Nathaniel Ewing (two depositions 

each), Fielding Seale, James F. Fulkerson, Catherine Ewing, 
79 ee McDonald, Carr Bailey, in the words and figures fol- 
owing: 


JoHN F. Howarp, a witness of lawful age, being first duly sworn, 
deposeth and saith : 


I am now in my seve-tyieth year and have bi-n afflicted with 
hvydrocele for about four years, and I can -either ride or walk much, 
and I do not think it w: uld be safe for me to attempt to go to Abing- 
don to the district court. To the best of my soceinaeiions I came to 
Lee county and to the neighborhood of the lands now in contro- 
versy In this suit and settled on land adjoining that which the plain- 
tiffs claim in this suit about thirty-eight years ago. About 2 years 
after I moved in the neighborhood 1 remember to have seen some 
sorter of cabin-pen or stable, or something intended for people to live 
in on the two-hundred-and-forty-two-acre survey made by Fulker- 
son. I have since saw the south line of the Holmes’ survey and of 
the the two-hundred-and-forty-two acre — made by, Peter Fulkerson 
run, for they run together, and it stood upon the north side of said 
line. About that tinea man by the name of Minton wanted to move 
upon that land and Col. Fulkerson objected, and Minton grumbled 
very much about it. Shortly after that time, but my recollection 
will not suffer me to give the correct date, there was a peace of land 

cleared and fenced near where the cabin stood. I do not 
8() know who cleared the land, but Peter Fulkerson still con- 

tinued to occupy and use it as if it washisown. Peter Fulk- 
erson and those holding under him have bi-n clearing and useing 
it ever since continuously. About twenty-three or fo-re or five years 
ago there was a cabbin built on the east end of the two-hundred-and- 
forty-two-acre survey and litter lands cleared and enclosed around 
it. There was another cabin near it, which was an older one, but I 
do not know whather that stool on Falk 2rson’s old lands, or on the 
two-hundred-and-forty-two-acre survey ; those cabbins was bouth at 
the time of the last built cabbin in the possession, of Peter Fulkerson, 
and has bi-n in his — and those holding under him continuously ever 
since. Before the entry was made for the five-hundred-acre tract of 
land Slater Thomas wanted to move on the land ; John W. Fulker- 
son told Thomas that he had better enter the land: Thomas told 
Fulkerson that he was not able to enter and would not; Fulkerson 
then told Thomas tbat he would enter the land an- that he, Thomas, 
could moove on it, and he did so and lived there many years after- 
wards; I cannot remember how many. The conversation of these 
two men did not take place in my presence, but they bouth told me 
the same, as I have above stated. . 


ET AL. VS. 
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John W. Fulkerson dide before the patéent for the five- | 

81 hundred-acre survey came out, and the patéent came out in | 

the name of his widow in his ste: ad, together with James Fulk- 

erson and Frederick D. Fulkerson, and : said lands have bi-n in pos- 

session of the patfentees and those holding under them by themselves 
and there tenants ever sinc e. 

As tor the tract of land which I claim, a part of which is claimed 7 
by the plaintiffs in this suit, about twenty-two or three years ago I | 
had a house built on the land and commeneset clearing, and have = 
had uninterrupted possession ever since of that part part of the lands 


which the plaintiffs claim, either by myself or my tenents. f 
And further this deponent sayeth not. 
JOHN F. HOWARD. , 

Taken April 25th, 1872. , , 


CLAIBORNE ANDERSON, anotiicr witness of lawful age, being first 
duly sworn, deposes and says: I am in my 80th year, and I do not 
feel able to go to Abingdon to attend the United States district 
court, on the account of age’and bodily infirmity. 

I have bi-n a practical surveyor ever since about the year 1814, 
and I know the cituation of the tract of land of the 242-acres tract, | 
pattented to Peter Fulkerson and in contrivercy in this cause. 

About the time that Evansand other intruders spoken of by other 

witnesses were on the said tract of land, I surveyed for the 
82 Fulkersons on this 242-acre tract and run the south and Be 
ast lines of said tract. < 

As to the cabbins which Mr. Howard mentiones in his dutnsisiann | 
taken to-day in iy presenés, on. the east et nd ‘of said tract, I asser- 
tained them by my running to be north of the south line of the 242- 
acre survey, and lying within it; one of those cabbins was verry near 
but north of the line, and north of this cabhin there was a small lot 
cleared and nee, an- seemed to have bi-n cleared a long time, 
and in the 242-aecre tract. ' 

I remember of seeing those cabbins and that spot of cleared land 
as far back as 1839 or 40. When I made the survey there was a | | 
considerable amount of *:nd: cleared in the 242-acre survey, all of | 
which seemed to have bi-n cleared some vears before I made the 
survey. The first occupant I -new on the land was James Hobbs ; 
he went on the land in the cabdin farthest north, under Peter Fulk- 
erson, Jr.,and remained on the lands several vears, and was suc- 
ceeded by Joseph Napper; he remained on the land under Mrs. 
Fulkerson, to whom Mr. Fulkerson, who had in the meancime dide 
and left his lands by will, the possession of those cabbins and the 
cleared lands on the 242-acre tract has bi-n ever since the year 1839 


or ’40 continually in Peter Fulkerson —, Jr., an- those holding under 
him, to the present time. W hen I run the south line 2 | 
83 of the 242-nere tract through the rooty field and the brier | 


field mentioned in other depositions which I have he-rd taken , 
here to-day in this cause, 1 found by my running that the north 
‘part of boath of those fields was in the 242-acre tract, and the land i ; 
seemed to have bi-n cleared for 10 or 15 years; the ground was all 
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grown upp in briers and bushes, and the fence was almost all rotten. 
There was a.cabbin that stood in the rooty field; it was almost rot- 
ten, and stood on the 242-acre tract’; there was a large spring in the 
brier field that was likewise in the 242-acre tract; I -new nothing 
of the rooty field and brier field untill I run the line. 

As to John F. Howard’s lands in controversy in this cause, I ran 
for Mr. How, twenty years or more ago, the eust line of the land 
claimed by the plaintiffs in this cause, running north 5 west 400 
poles. I ran from plaintiff’s southeastern corner on that co-rse until 
I crossed the Poor valley and then stopt. That line of the plaintiff 
runs through a tract of land owned by the said Howard. That line 
ran east of a house, and some cleared and inclosed land around it, 
which was then occupied by William Laylor, who was a son-in-law 

of the’ said Howard, and I understood from Howard at the 
84 time I was running that Laylor was there in possession under 

him. I have never b-in there and -no- nothing more of the 
pos-ession of that land. | 

And further this deponent saith not. 

CLAIBORNE ANDERSON. 

Taken 25 April, 1872. ! 


_ NATHANIEL Ew1naG, a witness of lawful age, being first duly sworn, 
deposes and says: | 


I do not believe that I will be able to go to Abingdon at the next 
term of the United States district court at that place.. I have b-in — 
in bad health for some years past, and am not able to go to Abingdon 
now and do not expect that I will be able then. If I do not attend 
that court it will be because I am not able to get there. 

I was at the dwelling-house of Col. Peter Fulkerson in the sum- 
mer or early in the fall of 1837. I remember the date because I was 
married to a daughter of Col. Fulkerson on the 4th day of July, 
1837, and the occurrence was shortly after my mar-age in that same 
season. While I was there Mr. Holms came thare, who they called 
Doctor Holmes—I think his name was John Holms—to inquire 
about a tract of land in Lee county which he claimed. Doctor 


_ Holms and Mr. Fulkerson had some conversation about the land, and 


Mr. Fulkerson -new the land and showed it to Doctor Holms 

85 from his door, the land lying on the south side of the Cum- 

' berland Mountain, including the Poor Valley and the Poor 
Valley ridge. 

The lands was in view of Col. Fulkerson’s door. Doctor Holms 
staid all night with Col. Fulkerson, and the next morning those two 
gentlemen got on their horses and rode out upon the land to look at 
it. They rode out through the gap of the ees Valley ridge, and 
afler some time returned. After they returned Dr. Holmes expressed 
himself, in conversation, to be very much dissatisfied with his land, 
and said that there had bi-n fraud practiced upon his father, & that 
he would not pay tax on the land,and would have nothing more to 
do with it. Holmes staid at Col. Fulkerson’s several days. He then 
went away. My understanding was that he was from Philadelphia. 
After Doctor Holmes went away Col. Fulkerson said he would enter 
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a portion of that land between his own land and the top of the Poor 
Valley ridge, to keep out intruders, who mite be troublesome to him. 
I understood afterwards from him that. he had made the entry, and 
he showed me where it day, and it is the entery which I believe to 
be the two hundred [and] forty-two acre survey. At the time he 
made that entry and survey he had cleared, enclosed, and had in 
cultivation a field known as the Rooty field. . I did not know exactly 

where the south line of Holmes’ tract run, but it was pointed 
86 out to me, and the north part of the Rooty field was in the 

Hiolmes tract. Since that time there has been lands cleared 
likewise adjoining the Rooty field on the Holmes tract, and those 
lands, since the year 1837, has bi-n in the pos-ession of Col. Fulker- 
son and those holding under him to the present time, constantly and 
without interruption, with the exception of a trespass upon them by 
Gilt Evens and other-; but they were verry soon turned off by legal 
proceedings. 

The north part of the Rooty field and the other lands that was 
cleared adjoining shortly afterwards was in the two hundred and 
forty-two acre survey made by Col. Fulkerson. 

And further the deponent says not. 
| NATHANIEL EWING. 
Taken April 24th, 1872. eae 

. 


FIELDING SEALE, another witness of lawful age, being first duly 
sworn, deposes and says: | 

I am fifty-nine years old, and I.am and have bi-n for some time 
afflicted with a fixed diseas-, so that I cannot possibly attend the 
United States. district court at Abingdon. I can ride a few miles 
some days, and others I cannot ride at all: 

In the vear 1842 [ moved on Col. Peter Fulkerson’s old tract of 
land, and lived there something ‘more than two years. I mooved 

there in the fall, and the following spring Col. Fulkerson 
87 emploi-d me to c:.ean upp an old brier field. He give me all 
that I made on the field to clean it up. The land had _ bi-n 

cleared some time before and was grown up in briers and bushes. 
The field was then enclosed with'a verry old fence, which I had to 
repa-re. I did clean the field up and cultivate the field that year. 

The above-named brier field lay adjoining the Rooty field, on the 
east; the Rooty field was then cleared, and had bi-n cleared, or 
seemed to be, for a good while. About the time Col. Fulkerson em- 
plotd me to clean up the brier field above named he told me that the 
north part of the brier field, and also the north part of the Rooty 
field, was in an entery that he hade made from his back line to the 
top of the Poor Valley ricge. But I have no nothing of the line of 
my own knowledge, only what he told me, having never seen it run. 
Col. Fulkerson likewise teld me, while [ was living upon his lands, 
at a subsequent time, that he had devided his old tract of Jand 
among fore of his sons, and showed me where he had run the devid- 
ing lines across the valley north and south,and that he intended 
that each of those sons should use so much of the two hundred and 
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forty-two acre survey as lay a-joining and opposite to the lands of 
the old tract that each one of them was to owned ; they accordingly 
took possession of the portions of the two hundred and forty- 
88 two acre survey which lay opposite their shears of the old 
tract. Ever since the year 1842, Col. Peter Fulkerson, and 
those holding under him, have had continual possession of the lands 
above described to the present time, except that Evins and others, in 
the year 1853 or ’4, intruded upon the 242-acre tract, but the sons 
of Col. Fulkerson ejected them, and got rid of them by legal pro- 
ceedings. 

In the year 1844 I moved to Missouri, and in 1846 I came _ back, 
and went into a house on Col. Fulkerson’s old tract of land, and I 
lived on said lands till March, 1851. During that time Gallahorn 
build a cabdin, clearéd and enclosed land on that part of the 242- 
acre tract which lay opposite to James Fulkerson’s shear of the old 
tract, and he did this under a leace from James Fulkerson. This 
land has also bi-n in possession of James Fulkerson and those claim- 
ing under him to the present time. Awhile before the death of Col. 
Peter Fulkerson, which, as well as I can recollect, was in the sprin 
of 1847, a inan by the name of Busic leased from Frederic D. Ful- 
kerson and built a cabbin and cleared a field. The cabdin and the 
northern portion of the field was, according to where Col. Fulker- 
son showed me, the line on the 242-acre tract, and this land like- 
wise has bi-n in, the po-session of those claiming under Peter Fulker- 

son ever since. 
89 As to the 500-acre tract pattented to James Fulkerson, 
Frederic D. Fulkerson, and Elizabeth Fulkerson, all that 
I know about that is that John W. Fulkerson told me shortly be- 
fore his death of a conversation between himself and Slater Thomas. 


Mr. Fulkerson told me that Slater Thomas wanted to moove in 


the Poor Valley, on the 500-acre tract. Fulkerson advised Thomas 
to enter the land. Thomas told him that he could not; that he 
was not able. Fulkerson then told him that he would enter the 
land, and that he, Thomas, mite moove on the land, and Thomas 


did moove on the land and lived there many years. Shortly after 


that conversation I carr-ed his papers to the office, to have the 
entry made. 3 : 

John W. Fulkerson having dide, the patéent was issued to Eliza- 
beth Fulkerson, his widow, instead of [to] him, as one of the pat- 
tentees. The said tract, ever since Slater Thomas went upon it, has 
bin in the pos-ession of the pattentees, or some one holding under 
them, from the date of the patéent. | 

In relation to the lands owned and claimed by John F. Howard, 
in controversy in this cause, shortly after the Mexican war closed 
John B. Baldwin came back and marr-ed Mr. Howard’s daughter, 
and shortly after built a house and mooved on the land. Mr. Bald- 

win went on the land under Mr. Howard, and held _ pos-es- 
90 sion of the lands under him untill the year 1862. Since that 

time I have not bin there, and know. nothing about further 
pos-ession. | | 
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And further the deponent says not. 
FIELDING SEALE. 


Taken 25 April, 1872. 


JAMES F. FuLKerson, of lawful age, being duly sworn, deposes 
and says: : 

I am now about 40 years of age; was born and reared in sight of 
the land embraced in the 242-acre tract in. controversy in this suit, 
and as far back as I can remember, about 30 years ago, I have 
known the said land, and I have no interest whatever in that tract. 
I have no knowledge of the southern boundary of said land sepa- 
rating it from Peter Fulkerson’s old tract, except that I saw that 
line run when Mr. Bailey, the county surveyor at the time, run the 
same in a controversy then pending in the county court of Lee 
county; and, according to that line as then run by Mr. Bailey, a 
field known as the Booty field and the Hill field, a part of each of 
them, lay north of that line and within the 242-acre survey. I am 
of opinion that about two acres of the Booty field and one & a half 
acres of the Hill field were thrown by that ‘dine into said 242-acre 
survey, the residue being in the old Peter Fulkerson tract. As 

far back as I can remember, about 30 years ago, I remember 
91 to have picked blackberries upon the one & a haif acres of the 

hill field, included in the 242 acres survey, and at the same 
time the Rooty field was in cultivation, and it and the Hill field were 
both in cultivation by winess’ grandfather, Peter Fulkerson, and the 
same have continued in his possession, and those claiming under 
and through him, up to the present time, except that about 1854, ’5, 
or 6 a man by the name of Evans, with his tenants, took possession 
of parts of the said tract of land, but suits were immediately brought 
against them, and they were soon ejected by the judgment of the court. 
My uncle, Peter Fulkerson, Jr., lived east of where my father lived, 
and opposite the eastern end of the 242 acres tract, and about 25 
years or more, perhaps, ago, the said Peter Fulkerson, Jr, leased to 
a man by the name of Hobbs a part of said 242 acres survey, being 
that part of it lying immediately north of where the said Peter Ful- 
kerson, Jr., then lived, upon a part of the old Peter Fulkerson tract, 
and the said Hobbs lived upon said land, under said lease, some 
seven or eight vears, and.since that time up to the present time the 
possession of said land has been uninterruptedly continued in the 
said Peter and those claiming under him. As to the 500 — tract in 

controversy patented to my mother, Harriett E. Fulkerson, 
92 my uncles, Frederick and Jam-s Fulkerson, the entry & sur- 

vey thereof was made in the lifetime of my father, John W. 
Fulkerson, and in his and the names of his two brothers, Frederick 
and James; the same was entered and surveyed, but before the 
patent was issued my father, the said John W., died, and my mother, 
the said Harriett E., was substituted in his place, and the patent 
issued to her and to my two uncles, Frederick and James aforesaid. 
After the entry and survey aforesaid was made, my father, the said 
John W. Fulkerson, a short time before his death, leased a part of 
the said 500 acres tract toa man named Slater Thomas, who imme- 
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diately moved upon it and held possession of it, under that contract, 
until the death of my father, and, soon after his death, James Fulker- 
son, acting for himself and the other patentees, renewed said lease 
with said Thomas, who continued to liveon there till 1855 or 1856; 
and just as soon as Slater Thomas left witness took possession 
thereof, and has ever since continued in possession thereof, either 
in person or by his tenants, and still holds possession of the same. 
I am now preparing to remove to the State of Texas, and calcu- 
late on starting about one week from this day. 
On cross-examination witness states that at least one-half, perhaps 
more, of the 242 acres tract is inclosed. Within the past 
93 fifteen years about twenty acres of said 242 acres tract has 
been cleared and enclosed. 


And further this deponent sayeth not. 
: JAMES F. FULKERSON. 


Taken 4th Sept., 1872. 
NATHANIEL EwIna, after being duly sworn, deposes and says: 


Question 1st by defendant Futkerson. Mr. Ewing, please state 
your age. | 

Ans. Sixty-four years. 

2nd. Do you know that Lee S. Fulkerson is the legal heir of Har- 


riet E. Fulkerson? | 
Ans. I certainly do know that he is. 
Q. 3rd. Are you or not able to attend the United States Federal 


court or not? 
Ans. I am not. 


And further this deponent saith not. 
NATHANIEL EWING. 


Taken 23d Octo., 1873. 


CATHARINE Ew1na, a witness of lawful age, after being duly sworn, 
deposes and says: 
Question by defendant FuLKERson. Mrs. Ewing, please state what 
your age is. ) 
Ans. I am sixty-four years of age. | 
2nd. Please state whether or not you know whether Lee S. Ful- 
kerson is a lawful heir of Harriet E. Fulkerson. 
94 Ans. I saw Harriet E. Fulkerson nursing him when he 
was an infant, and I have known him ever since, and she 
claimed him to be her son. | eS | 
8rd. Are you able to attend the United States Federal court at 
Abingdon? : 
Ans. I am not. 


And further this deponent sayeth not. 3 
CATHARINE EWING, 


Taken 23d Octo., 1873. 
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JOHN F. Howarp,a witness of lawful age, after being duly sworn, 
deposes and says: 


Question Ist b- defendant FuLKERsoN. Mr. Howard, please [state] 
your age. 

Ans. I am seventy vears old. 

2nd. Please state whether or not you know whether Lee S. Ful- 
kerson is a lawful heir of Harriet E. Fulkerson. 

Ans. I have known Lee 8. Fulkerson for thirty-five or forty years, 
when he was quite a small boy with his mother, Harriet E. Fulker- 
son; she then claimed him to be her lawful heir. 

3d. Mr. Howard, are vou able | to attend the United States Federal 
court at Abingdon? 

Ans. I am not. 


And further this deponent says not. 


JOHN F: HOWARD. 
Taken 238d Octo., 1873. 


95 CLAIBORNE ANDERSON, a Witness of lawful age, after being 
duly sworn, deposes and says: 


Question Ist by defendant FuLKERson: Mr. Anderson, pleast 
state w-at your age Is. | 
Ans. I am eighty years old. | : 

2nd. Pleas- state, if you know, whether Lee S: Fulkerson is a law- 
ful heir of Hafr-et E. Fulkerson. 

Ans. I have known Lee 8S. Fulkerson for about thirty-five’ years ; 
he always claimed Harr-et E. Fulke arson to be his mother, and she 
claimed him to be her son. 

3. Mr. Anderson, are you able to attend the Federal court at 
Abingdon,? | 

Ans. I am not. 


And further this deponent says not. 
| CLAIBORNE ANDERSON. 
Taken 23d Octo., 1873. | 


The deponent, aged about 74 years and duly sworn, deposeth and 
saith : 


Question by the def’ts: Ple: ase state whether or not you are ac- 
quainted with the lands in controversy in the two suits above 
referred to. 

Ans. Iam acquainted with the boundary claimed by John F. 
Howard ; the greater part of it lies within the boundary claimed by 
the plaintiffs, as run by Carr Baily, surveyor.. I am also ac- 

— quainted with the land claimed by W. W. Fulkerson and his 

96 sister, and the, land claimed by Lee S. Fulkerson, which lie- 

within the plaintiff’s boundary as run by Carr B Saily ; I can- 

not say that Iam acquainted with the boundary of Beatty’s heirs 
and Chas. Daugherty. 

By same: How long have you been acquainted with the lands 
claimed by Howard, L. S. Fulkerson, W. W. Fulkerson, & Margaret 
E. Fulkerson ? 
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Ans. I have been pretty well acquainted with these lands for the 
last 28 years this coming fall. . | 

By same: Please state whether or not during all that time these 
lands have been in the occupancy and possession of any person or 

ersons. 
Ans. When I came to this county I found Jos. Napper upon the 
land now claimed by W. W. Fulkerson and his sister Marearel and 
Henry Thomas was living on the same land. [ also recollect that 
Slater Thomas was living on the land claimed by Lee Fulkerson, 
and - Saylor was living on the land claimed by Howard. It is 
about 28 years this coming fall since I moved to this county. 

By same: Who were these tenants living on the lands you have 
named under; or, in.other words, who did they claim to hold the 
lands under ? 7 

Ans. As to the lands now claimed by W. W. Fulkerson & Mar- 
garet E., I would have to say they claimed under their mother, 

Eleanor ; and as to the land now claimed by Lee Fulkerson, 
97 they claimed under Patrick Ewing; at the time I first came 

to the county the said Ewing owned the land now in contro- 
versy between pl’t’ffs & L. S. Fulkerson ; and as to those living on 
the land now claimed by Howard, they claimed under him. 

By same: Now state whether or not all the subsequnt tennents 
on said lands have claimed under the same title from them down to 
low. 

Ans. They have all claimed under the same with one exception. 
This exception is this: Some years ago one Geo. Evans came here 
claiming under one Gitt and Henry Thomas, who was tenant under 
Ellenor Fulkerson; took shelter under and claimed under him ; after- 
wards an unlawful entry or some other legal proceedings was 
brought vs. Evans, and he was turned out of possession. About 19 
or 20 years ago Dr. Jno. Holmes called and stayed all night with 
me (this was after Evans took possession, and after he had been dis- 
possessed), and Holmes then said to me that he had come to look 
after the 3,000-acre survey which had been patented ‘to Young, and 
I then told him that there had beon a snit about it with Evans, and 
he then said that Evans or Gitt never had anything to do with the 
Holmes claim, and the trial or suit of Evans or Gitt was not on 


their title papers. 


Cross-examined : 
98 lst Ques. by pl’t’ffs’ counsel: Please state, if you know, 
whether Jno. F. Howard claims under more than one patent 
any lands within the plaintiffs’ claim. : 
Ans. He claims under not less than two, and may be three. 
2d Ques. Are you acquainted with the boundaries of each of his 
patents? See 
Ans. I am acquainted with the boundaries of three of them. 
3d Ques. Please give the No. of acres in each, if known to you. 
Ans. I do not know. . 
4th Ques. Which of these patents was occupied by Saylor, of 
whom you spoke in your examination-in-chief, if any? 
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Ans. The main survey, which lies immediately in the Poor Valley. 

oth Ques. How many years did Saylor live on the place ? 

Ans. I do not recollect, but I think he lived there not less than 
three, may be 4 or 5 vears. 

6th Ques. Do you know when he moved off ? 

Ans. [ cannot tell when he did leave or how many years he lived 
there, but when he left John Baldwin moved in his place, and 

he and Jim Fulkerson lived on the place until the com- 
99 mencement of the war. 
7th. How do you know that Saylor claimed under Howard ? 

Ans. He told me so; he told me he had a promise of a deed of 
gift, but not getting it he teft. 

Sth Ques. Where does Mr. Howard himself live ? 

Ans. The house or cabin he lives in is not within the plaintiffs’ 
boundary, but he cultivates land within it; the: principal part of 
what he cultivates is in it. 

Quest. You will please state how long Jos. Napper continued to 
live on said land, and state who succeeded him, and how long each 
successor lived on the same land. 

Ans. I cannot tell exactly, but Napper must have been there 
three or four years or more; I think Henry Burke succeeded him, 
and he lived up till the war; I do not know who went in after him, 
but there has always been some one on it since I became acquainted 
with it in 185%, but cannot state their names; these tenants that 
lived on Howard’s lands were sons-in-law of J. F. Howard. 

Ques. Were you with Carr Bailey w hen he ran out the bounda- 
ries of the _ oung patent ? 


Ans. I wa 
nak Did you find the corners and line trees as called for ? 
100 Ans. No; none that were marked. 


Ques, Do you know any of the corners of the survey ? 
A. Idonot.. ‘ i> 

* See pages 7, 8, 9, 10, & 11. 

And further this ceponent saith not. 


WM. McDONALD. 


=—_ 


(Page 7 referred to.) 

Ques. by pl’tffs. Have you ever seen the nehetite under, which Lee 
Fulkerson claims; and, if so,do you know the boundries of each? 

Ans. I have never seen them, and do not know their boundaries; 
I know the line he claims, but do not know that these agree with 
the patents. 

Ques. Does your knowledge, oe in regard to the claims of 
defendants depend upon what they have told you in regard to it? 
If otherwise derived, State the source of your knowledge. 

Ans. In part it is what they told me, and I was with Carr Bailey 
when he surveyed certain lines, and his running confirmed the way 
they claimed it. 

Ques. Can you tell upon what particular patent the tenant of 
Patrick Ewing was living when you first became acquainted with 
these lands? 
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Ans. It was on the Martin survey he was living, and he 
101 occupied part of the land within the plaintiffs’ claim. (Page 
8 referted to.) 

Cee Do you i the bocoderee of the patent or patents, 
under which W. W. Fulkerson and his sister, Margaret E., , claims ; 
that is, have you ever seen the patents? 

Ans. I have never seen the patents. 

Ques. Have you ever seen any of the patents under which any of 
the defendants claim, or what you know to be correct copies of the 
courses of the patents ? 

Ans. I have never seen any of the patents, nor have I seen what 
I know to be correct copies of the patents, but I have seen a copy of 
the boundary of land claimed by the heirs of Jno. Beaty, dee’d. 
This land formerly belonged to Dr. Jim Fulkers, and part of this 
boundary as claimed by said heirs run into the plaintiffs’ claim. I 
was one of the commissioners who partitioned the land between 
Beatty’s heirs. I have also seen courses of the land claimed by W. 
W. Fulkerson & his sister Margaret, or at least the courses claimed 
by them, and by which Carr Baily ran the last time. (Page 9 re- 
ferred to.) And at this time the said Baily also ran the claims of 
Jno. F. Howard, and I saw the way he ran the lines which he ran 
at that time, but as to go all around the lines I did not. I went as 
far as said Baily then went. | 


102 Re-examined by def’ts: 

[Ques.] State all you knowabout a patent to Wm. King, called the 
Fisher survey, and whether or not it conflicts with Young’s patent 
of 3,000 acres. 

[Ans.] So far as the King patent under which Fisher claims, I have 
never seen it, but I have seen what purports to be a true copy, and 
froin the running I have seen of the Young survey and the Fisher 
survey, there is about 150 acres of the Fisher survey which covers 
the Young survey. The interlock is on the N. E. side of the Young 
survey. 

[Ques.] State whether or not any of the lands in co: 1troversy in this 
suit liyes in the interlock between the King & Young patents. 
(Page 10 referred to.) 

Ans. All the interlock is in controversy in these suits. 

[Ques.] Which of the defendants in these suits claims the lands 
in the interlock ? 

Ans. Jno. F. Howard. 

[Ques.] Please state whether or not John F. Howard claims the 
land in the interlock by purchase under the Wm. King patent. 


Objected to, as if he claims under purchase it can be shown by 
better evidence. Hagan for pl’t’ff’s. 


103 Ans.’ He claimed it by deed from Crabtree & Dickenson, 

who claimed to have purchased the Fisher lands. He has 
seen the deed from Crabtree & Dickenson to Jno. F. Howard. The 
date of the deed will show when it was made. Howard had Jno. 
Napper living on it when I first came to this country. 
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Re-ex.: 

Ques. Have you ever seen the lines of the Fisher —r, run n from 
(page 11 referred to) the patent, or an authenticated copy ? 

Ans. In part I have, but not enough to give any general satisfac- 
tion about it, but have not seen any of the lines run conflicting with 
the Young survey; I only know it from the calls of the deed of 
Crabtree & Dickenson to Howard, and partitioning the lands of the 
heirs of Jno. Sims, dec’d; the said Sims bought from Crabtree & 
Dickenson. 

Taken 26th March, 1880. 


CarRR BalILey, a witness of lawful age, being first duly sworn, de- 
poses & says that he made the survey in the Tatter of. controversy 
between the parties, he believes, some time in September, 1873, and 
that he made plats and reports of said survey, which he filed in the 

clerk’s office of the United States court at Abingdon, Virginia, 
104 ~—s and that the tract of land known as the Holmes land, or the 
3,000 acre survey, made -in the name of Samuel Young, is 
embraced in said plats ‘and reports as‘laid down by him, and he 
knows the fact that W. W. Fulkerson, L. 8S. Fulkerson, and others, 
have possetsien of Jarids embraced in in said 3,000-acre tract of land. 
The beginning corner of the survey as made by me, I believe, called 
for a gum and hickory. I am inclined to believe the gum was gone 
when [ made said survey. [I am_ not. sure that the hickory was 
marked; but that point was shown. to me asthe beginning corner of 
Joseph Martin’s survey, I believe, by Frederick S. Fulkerson, Clai- 
borne Anderson, and perhaps others, ‘I think, about the year 1853 or 
1854, which was on an occasion of a survey I then made between a 
man by the name of George Evans in a suit he brought against said 
Frederick S. Fulkerson and others. Evans claimed the Holmes or 
Young tract of land, which he claimed, l believe, under a man by 
the name of Gitt. Said land hes in Lee county, Virginia. I have 
been acquainted with said Holmes or Young survey for over forty 
years; and old Peter Fulkerson, the father of Frederick S. Fulk- 
erson, and the grandfather of W. W. Fulkerson & L. S. Fulker- 
. son, then had possession of parts of said tract of land; 
105 - Peter Fulkerson had some tenants on said land. I remember 
one man, who lived on said land over 40 years ago, was by 
the name of Levi Chann. He lived on said land near the Joseph 
Martin line. I believe the land then occupied by said Chann is now 
inthe possession of John M. Beaty’s heirs. I believe that Peter. 
Fulkerson and those claiming under him have had continuous pos- 
session of said land for over 40 years. 


And further this deponent saith not. 


CARR BAILEY. 


Taken April 23d, 1880. 


A certificate from the auditor of public accounts, dated September 
oth, 1876, in the words and figures following : 
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107 The books of Lee county prior to 1827 are missing from — 


this office. They must have been lost during the occupancy 
by Federal troops of the capitol in 1865. The records show that 
the lands of Samuel Young, 3 tracts, viz., 5,000, 1,000, and 300 acres, 
in Lee county to 1822, inclusive, had the taxes paid. . The taxes re- 
leased to 1831, inclusive, and returned among the unascertainable 
lands in 1832, and subsequently drop-¢ from the commissioners’ 
books of Lee county. Find nothing in the name of Samuel C. 
Young. : 
The foregoing is a true extract from the land books of Lee county 
and the records of my office. 
Given under my hand at the auditor’s office this the 5th day of 


September, 1876. 
WM. F. TAYLOR, 
i Aud. Pub. Acc’ts. 


The defendants then introduced Lee S. Fulkerson as a witness, | 


who proved that Peter Fulkerson, Sr., died in 1848; that James, 
Peter, Frederick D., and John W. Fulkerson were sons of said Peter, 
and that they were all dead; that the defendants, W. W. Fulkerson 
and Margaret Fulkerson, were the heirs of Peter Fulkerson, Jr.; that 
the defendants, Napoleon S., Samuel M., William H., John P., Cor- 
neliu- J., Burgoyne Beattie, and Charles E. Baylor and wife, Judson 
Hatcher and wife, were the heirs of the-said John M. Beattie. 


108 _The plaintiffs, to further sustain the issue on their part, read 
in evidence a certificate of the.county clerk of Lee county in 
the words and figures following : . 


VIRGINIA: 


At a court of quarter sessions begun and held for Lee county, at 
the court-house thereof, on Monday, the 21st day of March, 1836. 
Abraham Crabtree, gentleman, this day produced to the court a 
commission under the hand of the Governor of this Commonwealth, 
with the seal of the Commonwealth thereto affixed, whereby he is 
commissioned to execute the office of sheriff of this county until the 
first quarterly term of this court for the next year; and thereupon 
the said Abraham, Crabtree,-together with Acles Wynn, Smith Crab- 
tree, Elkanah Wynn, Robert B. Beaty, David Young, Alexander 
Litton, John Smith, George Smith, Robert W. Wynn, and Stephen 
Jones, his securities, entered into and acknowledged threeseveral bonds 
in the penalty of $30,000 each, conditioned according to law, which 
bonds are ordered to be recorded, and the said Abraham Crabtree 
tcok the oath of fidelity to the Commonwealth, the oath prescribed 
by law to suppress duelling, the oath to support the Constitution of 
the United States, and the oath of office. Jacob V. Fulkerson, Job 
Crabtree, Frederick D. Fulkerson, Archibald H. Stewart, and Wil- 
liam W. Bell are, by Abraham Crabtree, gentleman, sheriff of this 
county, appointed his deputy sheriffs during pleasure; and the 
109 court being of opinion that the said Jacob B. Fulkerson, Job 
Crabtree, Frederick D. Fulkerson, Archibald H. Stewart, and 
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William W. Bell are men of honesty, probity, and good demeanor, 
they severally took the several oaths prescribed by law. 
A copy. 
Teste: JAMES W. ORR, Clerh. 


They also read certificate of Job Crabtree in the the words and 
figures following: 


LEE County, to wit: : 


I, Job Crabtree, deputy for Abraham Crabtree, sheriff of said county 
county, do certify that I have placed a tract of land in the name of 
Samuel Young for 3,000 acres, which was returned in the year 1834 
not asvestninatll on the commissioner’s books of said county of Lee, 
and taxed the damages thereon. : 

JOB CRABTREE, D. S., 
For ABRAHAM CRABTREE, S. ZL. C. 

14th Dec., 1837. 


And a certificate of the auditor of public accounts, with extract 
from land books, in the words and figures following: 
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112 I, William F. Taylor, auditor of public accounts for the 

Commonwealth of Virginia, hereby certify that the foregoing 
is a true extract from the land books of the commissioners of the 
revenue for the county of Lee for the years 1838 to 1875, both in- 
clusive, mentioned in the left-hand margin of lands assessed to John 
Holmes, John Holmes, Jr., and John Holmes’ est. for each of said 
vears. 
~ Given under my hand at the auditor’s office, in the city of Rich- 
mond, Va., this the 5th day of September, 1876. 

WM. F. TAYLOR, 
Aud. Pub. Acc’ts. 


This was all the evidence introduced in the cause. 
The plaintiffs thereupon moved the court to give two instructions 
in the words and figures following 


Ho.tmEs ef als. vs. FULKERSEN e¢ als. 


No. 1. The court instructs the jury that if they believe from the 
evidence in this cause that the Commonwealth, by letters patent, on 
the 7th day of May, 1787, granted to Samuel Young the parcel of 
3,000 acres of land in’ the declaration mentioned; that Samuel C. 
Young was the only child and heir of Samuel Young; that Samuel 
C. Young conveyed the said 3,000 acress by deed of the 12th day of 
July, 1819, to John Holmes, of the city of Philadelphia, Penn.; that 
said John Holmes is dead, and that the plaintiffs are his heirs, then, 
the title to this land is satisfactorily traced to the pl’t’ffs, and that 

in consequence of the antiquity of the deed of Samuel C. 
113. Young to John Holmes of 12th July, 1819, & its custody by 

said Holmes, the jury may be justified by the testimony 
tending to prove an acknowledgment of this title by those under 
whom defts claim to accept the recitals of said deed as to the heir- 
ship of Sam’] C. Young. | ~ 


Pl’t’ffs’ 2d instructions: 


2. The junior patents to Peter and James Fulkersen were admitted 
in evidence, not as proofs of title in def’ts, but merely to establish a 
color of title by which the -def’ts might rely on the defense of an 
adversary possession for the time prescribed by the statute of limita- 
tions; but to sustain this defense the jury are instructed that the 
def’ts must prove an adversary and hostile possession, an entry with 
claim of title, and an actual intent to hold against the original pat- 
entee and the claimants under him; and if the jury shall believe 
that the entry of those under whom def’ts’ claim was made in knowl- 
edge of and in subordination to plaintiffs’ title, such entry and pos- 
session cannot be construed as adversary or as constituting a valid 
defense under the statute of limitations; but if, after the original 
entry & possession, the parties chose to convert it into an adversary 
possession, by virtue of which they could perfect a title by lapse of 
_ time, it is incumbent upon them to prove to the satisfaction of the 
Jury that they disclaimed. the character of their original entry 
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and possession, and gave notice to the plaintiffs. of their 
114 claim to hold the land adversely under claim of title in them- 
selves ; and in the absence of such proof the jury will be war- 
ranted to believe that the entry and. possession continued as both 
commenced. 3 
The defendants objected to each of said instructions because they 
did not correctly give the laws of the case, but the court overruled 
their objections and gave said instructions ; to which action of the 
court the defendants except, and to save the benefit thereof file this 
their bill of exceptions and pray that it may be signed, sealed, and 
made a part of the record, which is done. 
The defendants then move the court to give the jury twelve in- 
structions, in the words and figures following, & numbered “1,” “2,” 
6 23,” ‘é 3,” 66 4” ‘6 5,” Tt} 6,” be Bs bs 8,” 6“ 83,” éé 9,” éé 10.” 


Instructions asked for by def’ts: 
Hotmes’ Herrs vs. FULKERSEN et als. 


No. 1. The court instructs the jury that the defendants, being in 
possession of the land, the pl’t’ffs cannot recover the land from them, 
unless the the jury should believe from the evidence that the plain- 
tiff- have a clear right to said land or some part thereof. Rejected. 

No. 2. The court instructs the jury that the plaintiffs have at- 
tempted to show a right under Samuel Young’s patent, & that they 
cannot derive title from Samuel C. Young, unless they prove to the 

satisfaction of the jury that Samuel Young{[’s] rights passed by 
115 deed, devise, or descent, to Samuel C. Young, under whom the 
plaintiffs claim. Given. 

No. 23. The court further tells the jury that the recitals in the 
deed of Samuel C. Young, that he is the only heir of Samuel Young, 
has been permitted to be read to the jury as evidence; yet it is left 
to the jury to decide from all the facts and circumstances in evidence 
before them whether Samuel Young is dead or not, and whether 


‘Samuel C. Young is his only son & heir or not, and unless they 


should be clearly satisfied from the evidence that Samuel C. Young 
is the son & heir of Samuel Young, then they should find for the 
def’ts. Rejected. 

No. 3. The court further instructs the jury that the recital in Sam- 
uel C. Young[’s] deed to John Holnies, that he is the only heir of 
Samuel Young, is of itself, and considered alone, no evidence that 
he is the heir of Samuel Young. Rejected. | 

No. 4. The court further instructs the jury that if they believe 
from the evidence that the land in the 3,000-acre patent of Samuel 
Young was not registered for taxation on the books of <he commis- 
sioner of the revenue of Lee Co. on or before the 1st day of Nov., 
1836, and tho’ charged same with back taxes due thereon, and dam- 
age prescribed by law, and that said back taxes and damages were 
then paid, except such taxes as has been released by the State, then 

the land was forfeited to the State, and the plaintiff cannot 
116 _— recover them in this action, and the jury must find for the 
defendant. Rejected because not pertinent. 


fers. 
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No. 5. The court further instructs the jury that if they find from | 
the evidence that the lands included in the boundaries of Samuel 
Young’s 3,000-acre patent now claimed by the plaintiffs were 
not, on or before the 1st day-of July, 1883, placed on the commis- 
sioners’ books of Lee county for taxation and charged with all the 
‘back taxes and damages due thereon not theretofore released by the 
State, and such taxes then actually paid, that then said lands be- 
came forfeited to the State; and if the jury further believe, from the 
evidence, that the defendants claim under a patent to Peter Fulker- 
son, Sr., dated October 30th, 1838, for 240 acres; and a patent to James 
Fulkerson, Frederick D. Fulkerson, and Elizabeth Fulkerson, dated 
the 31st day of October, 1846, for 500 acres, and that the said 240- 
acre and 500-acre patents cover lands in said Young’s 3,000-acre 
patent, and that the defendants, and those they claim under, have 
duly paid all taxes chargeable on said 240 and 500 acres of land, 
that then Young’s title to the extent of the land included in said 
240-acre and 500-acre patent to said Fulkerson vested in the owners 
of the 240 & 500 acre patents, and the jury must find for the de- 
fendants. Instruction refused, & court refuses to give any other, 
because not pertinent to the case. 

No. 6. The court further tells the jury that if they find from the 

evidence that the land in the 3,000 acres survey ever was for- 
117 __—‘ feited, that then, before the plaintiffs have a right to recover, 

they must satisfy, the jury that the said lands have been 
redeemed or released from forfeiture pursuant to the laws of Vir- 
ginia passed on that subject. Rejected — not pertinent. 

No. 7. The court further instructs the jury that if they believe 
from the evidence that the defendants, or either of them, and those 
the def’ts claim under, -+have had continuous, uninterrupted adver- 
sary possession of the the land in their respective possession, claim- 
ing it as their own under color of tittle to themselves for ten years, 
not computing time. during stay law or covered by disability of 
any def’t before the plaintiff began this suit, then the law is for 
such defendants thus having possession and holding, and they must 
find for the defendants so holding. Stay law began April 17, ’61, 
& runs to Jan’y Ist, 1869. 

No. 8. If the jury find from the evidence that John Holm-s was 
tenant, by the courtesey of Margaret Holmes’ — fourth part. of said 
land, and that the defendants, and those who claim under them, 
held the uninterrupted adversary possession of. said lands, claiming 
them as their own vunder color of title for ten years before Mrs. 
Margaret Holmes’ death, then her children cannot recover her one- 
fourth until after the death of John Holmes, her husband, & the 
jury must find for the def’ts as to that land. Rejected. - 

No. 84. The court instructs the jury that if they believe 

118 from’ the evidence that John Holmes and Mary Margaret 

~ Holmes were married; that they had issue born alive; that 

they were seized during the coverture of the land in controversy ; 

that said Mary Margaret was dead, and that John Holmes was liv- 

ing at the — institution of this suit, then said John Holmes was a 
tenant by the courtesy —. - Rejected. 
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No. 9. If the jury believe, from the evidence, that John Holmes is 
tenant by the c-urtesy of Mary Margaret Holmes’ one-fourth inter- 
est in said land, then Mary Margaret’s children cannot recover her 
interest until John Holmes’ death. Rejected. 

No. 10. The court further instructs the jury that if they find, from 
the evinence, that Annie Isabella Holmes was a daughter of Mary 
Margaret Holmes, and died after her said mother, ail that she was 
twenty-one years old, that then her brothers and sisters are not heirs, 
but that her father is, and that they cannot recover her one-fourth 
of the lands claimed by Mary Margaret Holmes, and that ju 
must find for the defendants as to her fourth, of Mary Margaret’s 

fourth. Given as amended. 
119 The plaintiff objected to said instructions. The court gave 
instructions numbered “2” & ‘‘7,” but refused to give any of 
the other instructions, or to give any instructions in lieu of them, or 
of any of them, except No.10. Thecourt amended No. 10 and gave 
it in the words and figures following: 

The court gives 10th instruction of def’ts, with this addition: 

“But if the jury shall be satisfied that the entry and possession of 
def’ts, or of those under whom ‘they claim, was never adversary in 
its character, but, on the contrary, was an acknowledgment of 
plaintiff’s title, then it is not competent for the def’ts in this action 
to defend themselves by this outstanding title in the father.” 

To all of which action of the court in refusing to give said instruc- 
tions, or any of them, in refusing to give any instructions in lieu 
thereof, and in giving said 10th instruction as amended, the defend- 
ants except, and to save the benefit thereof file this their bill of 
exceptions, and pray that it may be signed, sealed, and made part of 
the record, which is done. 

The jury then retired and afterwards brought in a verdict in the 
words and figure following: See page 14. 

The defendants thereupon moved the court [to] set aside 
120 said verdict and grant them a new trial, because the court 
: erred in admitting illegal testimony, in giving erroneous 
instructions, and in refusing to givecorrect instructions, but the court 
overruled said motion and refused to grant a new trial, to which 
action of the court the defendants except, and to save the benefit 
thereof pray that this their bill of exceptions may be signed, sealed, 
and made a part of the record, which is done. And reference is 
7 made in each bill of exceptions to each and every other 

] . 


bill and to the whole record. 3 
ALEX’R RIVER. [seat.] 


121. Uwnirep Srates oF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the western district of 
Virginia, Greeting : 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court before you, 
or some of you, between Seth C. Holmes, Anna Isabella Holmes, 

8—160 
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Harriet A. Holmes, William J. Holmes, Edward C. Holmes, Wil- 
liam Holmes & Elizabeth, his wife Annie Holmes, Helen P. Holmes, 
John Holmes, and William 8. Whitely and Elizabeth E., his wife, 
formerly Elizabeth E. Holmes (children & heirs of John Holmes, 
Sr., deceased), plaintiffs, and W. Whitehill Fulkerson, Margaret 
Fulkerson, Lee S. Fulkerson, Napoleon E. Beatie, Samuel M. Beatie, 
William H. Beatie, John S. Beatie, Cornelia J. Beatie, Burgoyne 
Beatie, Charles E. Bay lor and Hattie, his wife Judson Hatcher and 
Emily, his wife Charles Daugherty, Christey Brunk, Joseph Mintie, 
James Gray beal, John Edmondson, Frank Edmondson, Jehu Green, 
and William O’Neal, defendants, a manifest error hath ‘appeared, to 
the great damage of ‘the said defendants, as by their complaint a 
pears, we, being willing that error, if any hath been, should be indy 
corrected, and. full and ‘speedy justice done tothe parties aforesaid in 
this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record and 
proceeds aforesaid, with all things concerning the same, to the Su- 
preme Court of the United States, together with this writ, so that 
you have the same at Washington on the second Monday of Octo- 
ber next, in the said Supreme Court to be then and there held, 
, that, the record and proceedings aforesaid being inspected, the said 
Supreme Court may cause further to be done therein to correct that 
error what of right and according to the.laws and customs of the 
United States should be done. 

Witness the Honorable Morrison -R. Waite, Chief Justice of the 
said Supreme Court, the 21st day of October, in the year of our 
Lord one thousand eight hundred and eighty-two. 

_ [Seal of the — Court of the United States. ] 


JAMES H. McKENNEY, 
Clerk of ‘the Supreme Court of the United States. 


Allowed by— 
M. R. WAITE,. 
Chief Justice U. 8. 


[Endorsed in pencil:] (Original.) To be attached to record. 


122 United States of America, to Seth C. Holmes, Anna Isabella 

Holmes, Harriet. A. Holmes, William J. Holmes, Edward 

C. Holmes, Wiiliam Holmes and Elizabeth, his wife, Anna Holmes, 

Helen P. Holmes, Jolin Holmes and Williain S. Whitely and Eliza- 

beth E., his wife, formerly Elizabeth E. Holmes, children and heirs 
of John Holmes, Sr., deceased, Greeting : 


You are hereby cited and admonished to be and appear ata 
Supreme Court of the United States to be holden at Washington on 
the second Monday of October next pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
western district of Vi irginia, wherein W. Whitehill Fulkerson, Mar- 
garet Fulkerson, Lee S. Fulkerson, Napoleon E. Beatie, Samuel M. 
Beatie, William H. Beatie, John S. Beatie, Cornelia J. Beatie, Bur- 
goyne Beatie, Charles E. Baylor and Hattie, his wife, Judson Hatcher 
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and Emily, his wife, Charles Daugherty, Christey Brunk, Joseph 
Mintic, James Graybeal, John Edmondson, Frank Edmondson, Jehu 
Green and William O’Neal are plaintiffs in error and you are de- 
fendants in error, to show cause, if any there be, why the judgment 
rendered against the said plaintiffs in error, as in the said writ of 


error mentioned, should not be corrected, and why speedy justice | 


should not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this twenty-first day of Octo- 
ber, in the year of our Lord one thousand eight hundred and 


eighty-two. 
M. R. WAITE, 
Chief Justice U. S. 


123 On this 25th day of October, in the year of our Lord one 

thousand eight hundred and eighty-two, personally appeared 
John A. Buchanan before me, the subscriber, and makes oath that 
he delivered a true copy of the within citation to Messrs. Camp- 
bell and Trigg, attorneys for the defendants in error named in the 


within citation. 
JOHN A. BUCHANAN. 


Sworn to and subscribed the 25th October, A. D. 1882. 
[Seal United States Circuit Court, Western District of Virginia.] 


B. GILDERSLEEVE, Clerk. 


[Endorsed in pencil:] (Original.) Proof of service to be endorsed 
on this & then to be attached to record. | 


124 Know all men by these presents that we, Thomas W. 
White and V. H. Thomas, are held and firmly bound unto Seth 
C. Holmes, Ann I. Holmes, Harriet A. Holmes, Wm. J. Holmes, 
Edward C. Holmes and Elizabeth, his wife, Annie Holmes, Helen 
P. Holmes, Wm. S. Whitely and Elizabeth, his wife, in the full 
and just sum of five hundred dollars, to be paid to the said Seth 
C. Holmes, Ann I. Holmes, and the other parties named above and 
their certain attorneys, executors, administrators, or assigns; to 
which payment, well and truly to be made, we bind ourselves, our 
heirs, executors, and administrators, jointly and severally, by these 
presents. Sealed with our seals and f weer this (19th) the nineteenth 
day of October, in the year of our Lord one thousand eight hundred 
and eighty-two. | 7 
Whereas lately at a circuit court of the United States for the west- 
ern district of Virginia, in the fourth circuit, at Abingdon, Virginia, 
in a suit depending in said court between the said Seth C. Holmes, 
Ann I. Holmes, Harriet A. Holmes, Wm. J. Holmes, Edward C. 
Holmes and Elizabeth, his wife, Annie Holmes, Helen P. Holmes, 
Wm. S. Whitely and Elizabeth E., his wife, plaintiffs, and W. W. 
Fulkerson, Margaret Fulkerson, Lee S. Fulkerson, N. E. Beatie, 8. 
M. Beatie, W. H. Beatie, J. S. Beatie, C. J. Beatie, Burgoyne Beatie, 
C. E. Baylor & Hattie, his wife, Judson Hatcher and Emily, his 
wife; Chas. Daugherty, Christey Brunk, Joseph Mintic, James 


* 
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Graybeel, John Edmondson, Frank Edmondson, Jehu Green, 
125. Wm. O’Neal, defendants, a judgment was rendered against 

the said defendants, and the said defendants, having ob- 
tained a writ of error and filed a copy thereof in the clerk’s office 
of the said court to reverse the judgment in the aforesaid suit, and 
a citation, directed to the said Seth C. Holmes and others, defendants 
in error, citing and admonishing them to be and appear at a Su- 
preme Court of the United States to be holden at Washington the 
second Monday of October next: 

Now, the condition of the above obligation is such that if the 
said W. W. Fulkerson and other- named above, plaintiffs in error, 
shall prosecute their said writ of error to effect and answer all dam- 
ages and costs if they shall fail to make their plea good, then the 
above obligation to be void; else to remain in full force and virtue. 

THOS. W. WHITE. [seEAt. 
V. H. THOMAS. SEAL. 


Sealed and delivered in presence of— 


Approved by— 
M. R. WAITE, 
Chief Justice U.S. 


UNITED STATES OF AMERICA, 7 
Western Distréct of Virginia, City of Abingdon, \ 
Thos. W. White and V. H. Thomas, of Abingdon, in said 
126 ~— district, on the within bond, being duly sworn, did each de- 
pose ¢ and say that he was worth the sum of five hundred dol- 
lars over and above all his just debts and liabilities, in property sub- 
ject to execution and sale. 
Sworn to and subscribed in my presence this 19th day of October, 
A. D. 1882. 
: , B. GILDERSLEEVE, 
Clerk C. C. UL S., W. D. of Virginia. 


127 WESTERN DiIstRIcT OF VIRGINIA, 
CLERK’s OFFICE, Circuit Court UNITED STATES 
I, B. Gildersleeve, clerk of the said court, do certify that the hee: 
going is a true and correct copy of the record and ‘proceedings of 
suid court in the case of Holmes’ Children and Heirs, plaintiff-, 
against W. W. Fulkerson and others, defendants. 
In testimony whereof I have hereunto set my hand and_ affixed 
the seal of said court this 25th.day of October, A. D. 1882. 
[Seal United States Circuit Court, Western District of Virginia. ] 
B. GILDERSLEEVE, 
Clerk Circuit Court. 


Fee-: 
For copy, 312 folios, @ 15 -- $46 80 
Oath, &c., to W. of E_-.-__- 45 


Seal & certificate to record __ 3D 


$47 60 


SETH C. HOLMES ET AL. 


128 Tue Unirep States or AMERICA, 88: 


The President of the United States of America to the judges of the 
circuit court of the United States for the western district of Vir- 
ginia, Greeting: : 

[Seal of the Supreme Court of the United States.] 


Whereas in a certain suit in said circuit court between Seth C. 
Holmes, Anna Isabella Holmes, Harriet A. Holmes, William J. . 
Holmes, Edward C. Holmes, William Holmes and Elizabeth, his wife, 
Annie Holmes, Helen P. Holmes, John Holmes, and William S. 
Whiteley, and Elizabeth E., his wife, formerly Elizabeth E. Holmes 
(children and heirs of John Holmes, Sr., deceased), plaintiffs, and W. 
Whitehill Fulkerson, Margaret Fulkerson, LeeS. Fulkerson, Napoleon 

E. Beatie, Samiuel M. Beatie, et al., defendants, which suit was 
129 removed to the Supreme Court of the United States by virtue 

of a writ of error agreeably to the act of Congress in such 
case made and provided, a diminution of the record and proceed- 
ings of said cause has been suggested, to wit: 

“That the plea of the defendants filed in the court below to the 
amended declaration of the plaintiffs has been omitted from the 
said transcript of record :” 

You, therefore, are hereby commanded that, searching the record 
and proceedings in said cause, you certify what omissions to the ex- 
tent above enumerated you shall find to the said Supreme Court of 
the United States, so that you have the same, together with this 
writ, before the said Supreme Court forthwith. 

Witness the Honorable Morrison R. Waite, Chief Justice 
130 of said Supreme Court, the 28th day of May, A. D. 1884. 
JAMES H. McKENNEY, 
Clerk Supreme Court U. 8. 


131 In the clerk’s office of the Circuit Court of the United States of 
America for the Western District of Virginia, at Abingdon. 


Whereas it is made known to me as clerk of this court that it has 
been suggested there is a diminution of the record, as coppied and 
certified from this court to the Supreme Court ot the United States 
of America, in the case of Seth C. Holmes and others against W. W. 
Whitehill Fulkerson and others, in this: | 

“That the plea of the defendants filed in the court below to the 
amended declaration of the plaintiffs has been omitted from said 
transcript of record :” 

Now, therefore, these are to certify that at another day, to wit: 

At a circuit court of the United States continued and held for the 
western district of Virginia, at Abingdon, on Saturday, 28 October, 
1876. ee 

HoiMEs’ CHILDREN & HEtRs et als. 
against 
W. W. FuLKErson e¢ al. 
132 This day came the parties, by their attorneys, and by con- 
sent the continuance entered in this cause on Tuesday last 
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62 WwW. WHITEHALL FULKERSON ET AL. VS. SETH C. HOLMES ET AL. 


is set aside, and by like consent leave is given the plaintiffs to file 
an amended declaration in this cause, and the said amended declara- 
tion being filed the defendants pleaded not guilty, to which the 
plaintiffs replied generally, and, issue being Joined thereon, this 
cause is continued. 


I hereby certify that the foregeing is a true and correct copy of 


the order entered in the foregoing cause in this court on the 28 


day of October, 1876, suggested as an omission in the transcript of 
the record from this court to the said Supreme Court of the United 
States as aforesaid. | 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at Abingdon, in said district, this 8th day of June, 
A. D. 1884. ee 


[Seal United States Circuit Court, Western District of Virginia. 


] 
J. C. FOWLER, Clerk. 


133 [Endorsed:] Supreme Court U. S. 1884, October terin. 

No. 484. W. Whitehall Fulkerson & al., pl’ffs in error, vs. 
Seth C. Holmes e¢ al. Writ of certioraria & return. [Stamped:] 
Office Supreme Court. U.S. Filed Jul- 10,1884. James H. McKen- 
ney, clerk. | , 


Endorsed on cover: Virginia, western district,C.C. U.S. No. 160. 
W. Whitehall Fulkerson, Margaret. Fulkerson, Lee S. Fulkerson, 
Napoleon -E. Beatie, e¢ al., plaintiffs in error, vs. Seth C. Holmes, 
Anna Isabella Holmes, Harriet A. Holmes, William J. Holmes, et al. 
Filed 2nd November, 1882. 
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Supreme Court of the United States 


SR et ne em 


W. Wurrestiy Funxerson and others, Plawntif's in Error, 
U8. 


Seta C. Hoimes and others, Defendante in Error. 


Brief of Counsel of Plaintiffs in Error, on motion to dismiss writ 
of error for want of jurisdiction. 


The grounds of the said motion to dismiss are— 


Ist. That the said writ of error is not to any final judgment in the 
cause. : 


2d. That the matter in dispute is of less value than $5,000. 


I. That the judgment is final is clear from its very terms. The 
defendants in error brought an action of ejectment in the court below 
to recover a tract of 3,000 acres of land. A verdict was rendered in 
their favor; upon this verdict judgment was given against the plain- 
tiffs in error, writ of possession awarded for the whole land, and the 
whole case disposed of by the court below. (Rec. pp. 7-8.) 

But it is claimed, that the judgment to which the writ of error was 
taken out, was a judgment in which all the defendants in error were 
plaintiffs, and all the plaintiffs in error were defendants, whilst the 
judgment rendered was not one but four judgments. | 

It is true that there were four sets of tenants in common men- 
tioned in the declaration, that each set received an undivided fourth 
of the land in controversy, and that a writ of possession was awarded 
for each fourth part. But this did not make four judginents. The 
verdict found that each set of tenants in common was entitled to one 

undivided fourth part of the land, and the judgment rendered fol- 
lowed the verdict. It is not pretended that there were four verdicts; 
in fact, it is admitted that there was but one verdict. (See brief of 


2 


counsel for defendants in error, page 3.) “The jury,” says the brief, 
“rendered their verdict on said amended declaration, (Rec. p. 7,) 
finding for the plaintiffs in each count one undivided fourth part in 
fee of the premises in said declaration.” 

Such a judgment, giving one fourth of the recovery made to each 
set of defendants, no more makes four judgments than a decree in 
favor of four distributees, giving to each a fourth of the amount found 
to be due from the administrator of a decedent’s estate, and giving 
each an execution therefor, makes four decrees. 

In the case of Shields ws. Thomas, 17 Howard, 3-4, this court 
held, that where several distributees of a decedent’s estate filed a bill 
against the personal rejresentative of that estate, and a decree was 
rendered in their favor, giving to each distributee his share of the re- 
covery, the whole amount recovered being over $2,000, the personal 
representative had the right to an appeal, though the amount decreed 
in favor of each distributee was less than $2,000. 

The decree in that case was but one decree, although the sum re- 
covered from the defendant was divided among the plaintif accord- 
ing to their respective interests. : ; 

Is it not then clear that the judgment in this case is ‘but one judg- 
ment, although the recovery made from ail the defendants was 
divided among the plaintifis according to their respective interests 


IT. Was the matter in dispute of less value than $5,000? 


The possi shows that the tract of land, : which the action was 
brought to recover, cost $10,400, (Rec. p. 10,) and that its assessed 
value was $6,000. (Rec. pp. 52-53.) This is all the evidence of 
value in the record. Taking either of these sums, and the matter in 
dispute is of greater value than $5,000. But it is said that the value 
of the whole matter in controversy is not the test by which the juris- 
diction of this court is to be determined, but that one-fourth of that 
value, or the value of the recovery of each set of heirs, is the true 
test. 

In the case of Shields vs. Fhomas, 17 How. 3-4, cited above, this 
court held, that “where a bill was filed by several distributees of an 
estate to compel the payment of money alleged to be due them, and 
a decree was rendered in their favor, this court had jurisdiction, 
although the amount payable to each individual claimant was less 
than $2,000.” The court in that case said the matter in controversy 
was the amount due the dstributees collectively, and not the sum to 
which each was entitled when the sum was distributed among them. 


8. 

“They all claimed,” said the court, “under one and the same title. - 
They had a cominon and undivided interest in the claim, and it was 
perfectly immaterial to the appellant how it was to be shared among 
them.” “Tt is like a contract with several to pay a sum of money. 
It may be that the money, when recovered, is to be divided in equal 
or unequal proportions.. Yet, if there is a controversy on the contract, — 
and the sum in dispute upon it exceeds $2,000, an appeal would 
clearly lie to this court, although the interest of each individual was 
less than that sum.” Same case, page 5, the same doctrine is laid 
down in the case of “The Connemera,” 103 U.S. 754-6, and the case 
of Shields vs. Thomas is cited with approval. 

In the case of the Farmers’ Loan & Trust .Co. vs. Watterman, 106 
U.S. 265-270, this court held, that “if the controversy is about a 
matter in which several parties are interested collectively under a 
common title, and in the decree, after establishing the common right, 
a division is made among the claimants according to their respective 
interests, the separation of the decree into parts will not prevent an 
appeal.” 3 

In Friend vs. Wise, 111 U.S. 797, this court held that where the 
complaint or declaration alleges a joint entry and ouster, and the 
denial or plea was general, and the judgment was against all jointly | 
for the recovery of the poésession of the land, a writ of error would 
lie where the whole land in controversy was of greater value than 
$5,000. 

The recovery in this case was upon the amended declaration, and is 
so admitted in the brief of counsel for defendants in error. (See brief, 
p- 3.) That declaration alleged a joint entry and ouster. (Rec. p. 5.) 
All the defendants in error pleaded a joint plea of not guilty, and all 
the defendants in error jointly replied generally to that plea. (Ree. p. 3.) 

The defendants in error all claimed under one and the same title, 
(Rec. p. 9,) had a common and undivided interest in the said land, 
and recovered the whole tract from all the plaintiffs in error ay 
(Rec. pp. 7-8.) 

The decisions cited show conclusively the right of the plaintiffs in 


. error to a writ of error in this case. 


But it is claimed that only a part of the said tract of land was in 
controversy, that said part in controversy was of less value than 
$5,000, and that the plaintiffs in error were not jointly interested in 
said tract. of land. The record shows that the whole tract was in 
controversy, and that the defence of the defendants in error was jount 
and not several. The defendants in error are estopped from setting 


4 


up any such claim. They sued for the whole tract, they got a ver- 
dict, judgment, and writ of POSSESSION for the whole tract, against all 
the defendants in error jointly. They will not be permitted to say 
now, to defeat the Jurisdiction of this court, that their claim was not 
true, that their recovery was improper, and that their verdict and 
judgment were not in accordance with the pleadings and proofs in 
the cause. 

It is respectfully submitted that the motion to dismiss should be 


overruled. 
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W. Wurrenitt FuLKERSON AND OTHERS ) 1, - | ; 
as Brief of Counsel for Plain- 
Seto C. HoLMES AND OTHERS. 


tiffs in Error. 


At the August rules, 1871, the heirs of John Holmes, Sr., the de- 
fendants in error, instituted an action of ejectment against W. White- 
hill Fulkerson and others, plaintiffs in error, in the Circuit Court of 
the United States for the Western district of Virginia, at Abingdon, 
to recover a tract of three thousand acres of land, in the possession of 
the said plaintiffs in error. 

At the October terin, 1876, of said court, the said defendants in 
error filed an amended declaration, to each of which -declarations the 
_ plaintiffs in error-pleaded “ not guilty.” 

The cause was continued until the October term, 1880, of said 
court, when it was tried, and a judgment obtained by the said defend- 
ants in error by which they recovered from said plaintiffs in error the 
said tract of land. 

The defendants in error, to sustain the issue upon their part and to 
make out their claim of title, read in evidence, among other things, a 
grant from the Commonwealth of Virginia to one Samuel Young, 
dated the 7th day of May, 1787, for a tract of three thousand acres 
of land (Record, p. 9). They then offered to read in evidence a deed, 
dated July 12, 1819, from one Samu.. C. Young to John Holmes, Sr., 
conveying the same land, in which it is recited that Samuel Young died 
intestate, and that the said Samuel C. Young is his only child and 
heir, and that said land, with its appurtenances, had vested in him, the — 
said Samuel C. (Record, pp. 10, 11); to the reading of which the plain- 
tiffs in error objected, because there was no evidence showing that the 
said Samuel Young was dead, or, that the said Samuel C. Young was 
his heir, or that the deed offered was the deed of Samuel C. Young 
(Ree., p. 12). The defendants in error, to sustain their offer to read 
said deed, which:purported to have been acknowledged before Judge 
Peters, of the District Court of the United States for the district of 
Pennsylvania, and to have been witnessed by John Shaw and John 
Craige, proved the handwriting of Judge Peters. and the death of 
John Shaw, and that the said grant and deed were found among the 
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papers of said John Holmes when he died, in 1834. They also of- 
fered evidence tending to prove that said Holmes’ son-in-law went to 
the land in 1836 or 1837 and examined it, and that some of those 
through whom the plaintiffs in error claimed did not then claim the 
land, and that they afterwards wished to buy part of it from the 
boiee’ of Ju. ‘Holmes, Sr. (Rec., pp. 12-23); but no evidence was 
offered by them showing that Samuel Young, Samuel C. Young, or 
John Holmes, Sr., ever had possession of said land. The court over- 
ruled said dbjections, and permitted said deed to be‘read; to which 
action of the court the plaintiffs in error eanegnd and filed their bill 
of exceptions (Rec., pp. 23, 24). 

The plaintiffs in error, to sustain the issue on their part, among 
other evidence showing their title and right to the possession of said 
land, offered evidence tending to prove that the said tract of land had 
never been entered upon the commissioner’s books for taxation, as re- 
quired by law, and that the taxes had never been paid (Rec., pp. 49, 
50), and it was therefore forfeited under the laws of the Common- 
wealth. s 

The defendants in error, in rebuttal, offered erideniss tending to 
show that they had redeemed said land from forfeiture by having said 
land placed upon the land seis and the damages assessed thereon 
(Ree., pp. 50-54). 

The ‘court, upon the motion of the defendants in error, gave the 
following instructions to the jury, to wit: 

No. 1. The court instructs the jury that if they believe from the 
evidence in this cause that the Commonwealth, by letters patent, on 
the 7th day of May, 1787, granted to Samuel Young the parcel of 
3,000 acres of land in the declaration mentioned; that Samuel C. 
Young was the only child and heir of Samuel Young; that Samuel 
C. Young conveyed the said 3,000 acres by deed of the 12th day of 
July, 1819, to John Holmes, of the city of Philadelphia, Penn.; that 
said John Holmes is dead, and that the plaintiffs are his heirs; then 
the title to this land is satisfactorily traced to the plaintiffs, and that 
in consequence of the antiquity of the deed of Samuel C. Young to 
John Holmes of 12th July, 1819, and its custody by said.H11mes, the 
jury may be justified by the testimony tending to prove an acknowl- 


edgment of this title by those under whom defendants claim to ac- 


cept the recitals of said deed as to the heirship of Samuel C: Young. 


Plaintiffs Second Instruction. P 


2. The j junior patents to Peter and James Fulkersen were admitted 
in evidence, not as proofs of title in defendants, but merely to estab- 


lish a color of title by which the defendants might rely on the defense 
of an adversary possession for the time prescribed by the statute of 
limitations; but to sustain this defense the jury are instructed that the 
defendants must prove an adversary and hostile possession, an entry 
with claim of title, and an actual intent to hold against the origin 
patentee and the claimants under him; and if the jury shall believe 
that the entry of those under whom defendants’ claim was made in 
knowledge of and in subordination to plaintiffs’ title, such entry and 
possession cannot be construed as adversary or as constituting a valid 
defense under the statute of limitations; but if, after the original en- 
try and possession, the parties chose to.convert it into an adversary 
possession, by virtue of which they could perfect a title by lapse of 
time, it is incumbent upon them to prove to the satisfaction of the jury 
that they disclaimed the character of their original entry and 

sion, and gave notice to the plaintiffs of their claim to hold the land 
adversely under claim of title in themselves; and in the absence of 
such proof the jury will be warranted to believe that the entry and 


_ possession continued as both commenced. 


To the giving of these instructions the plaintiffs in error objected, 
and filed their bill of exceptions (Rec., p. 55). 

The plaintiffs in error moved the court to give the following in- ) 
structions among others, to wit: 

No. 23. The court further tells the jury that the recitals in the 
deed of Samuel C. Young, that he is the only heir of Samuel Young, 
has been permitted to be read to the jury as evidence; yet it is left to 
the jury to decide from all the facts and circumstances in’ evidence | 

fore them whether Samuel Young is dead or not, and whether 

amuel C. Young is his only son and heir or not, and unless they 


ghould be clearly satisfied from the evidence that Samuel C. Young 


is the son and heir of Samuel Young, then they should find - the 
Hefendante Rejected. 

No. 3. The court further instructs the jury that the recital in Siew: 
nel C. Young{[’s) deed to John Holmes, that he is the only heir of 
Samuel Young, is of itself, and considered alone, no evidence that he 
js the heir of Samuel Young. Rejected. 

No. 4. The court further jnstructs the jury that if they believe from 
the evidence that the land in the 3,000-acre patent of Samuel Young 
was not registered for taxation ow the books of the commissioner of 
the revenue of Lee county on or before the 1st day of November, 1836, 
and the same charged with back taxes due thereon, and damage pre- 
scribed by law, and that said back taxes and damages were then paid, 
except such taxes as has been released by the State, then the land was 
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forfeited to the State, and the plaintiff cannot recover them in this 
action, and the jury must find for the defendant. Rejected because © 
not pertinent. 

No. 5. The court further instructs the jury that if they find from 
the evidence that the lands included in the boundaries of Samuel 
Young’s 3,000-acre patent now claimed by the plaintiffs were not, on 
or before the Ist day of July, 1838, placed on the commissioners’ 
books of Lee county for taxation and charged with all the back taxes 
and damages due thereon not theretofore released by the State, and 
such taxes then actually paid, that then said lands became forfeited to 
the State; and if the jury further believe, from the evidence, that the 
defendants claim under a patent to Peter Fulkerson, Sr., dated Octo- 
ber 30th, 1838, for 240 acres, and a patent to James Fulkerson, Fred- 
erick D. Fulkerson, and Elizabeth Fulkerson, dated the 31st day of 
October, 1846, for 500 acres, and that the said 240-acre and 500-acre 
patents cover lands in said Young’s 3,000-acré patent, and that the de- 
fendants, and those they claim under, have duly paid all taxes charge- 
able on said 240 and 500 acres of land, that then Young’s title to the 
extent of the land includéd in said 240-acre and 500-acre patent to 
said Fulkerson vested , in the owners of the 240° and 500-acre patents, 
and the jury must find for the defendants. Instruction refused, and 
court refuses to give any other, because not pertinent to the case. 

No. 6. The court further tells the jury that if they find from the 
evidence that the land in the 3,000-acres survey ever was forfeited, 
that then, before the plaintiffs have a right to recover, they must 
satisfy the jury that the said lands have been redeemed or released 
from forfeiture pursuant to the laws of Virginia passed on that sub- 
ject. Rejected—not pertinent. 

No. 7. The court further instructs the jury that if they believe 
from the evidence that the defendants, or either of them, and those 
the defendants claim under, have had continuous, uninterrupted ad- 
versary possession of the ¢he land in their respective possession, claim- 
ing it as their own under color of titéle to themselves for ten years, 
not computing time during the stay law or covered by disability of . 
any defendant before the plaintiff began this suit, then the law is for 
such defendants thus having possession and holding, and they must 
find for the defendants so holding. Stay law began April 17, ’61, . 
and runs to January Ist, 1869. “ 

But the court refused to give them, or any others in lieu of them, 
or in lieu of any of them. To this action of the court the plaintiffs 
in error excepted, and filed their bill of exceptions (Rec., pp. 55-57). 

After the verdict was rendered, the plaintiffs in error moved the 


had erred in admitting illegal testimony, in giving erroneous instruc- 


tions, and in‘ refusing to give correct instructions. This the court. 


refused to do, and gave judgment for the defendants in error. To 
this action of the court the plaintiffs in error excepted, and filed their 
bill of exceptions (Ree., p- 57): 

I. It was error in the court to allow said deed to be read in evi- 
dence without instructing the jury that the recitals therein as to the 
death of Samuel Young and the heirship of Samuel C. Young was 
not evidence against the plaintiffs in error, even if it were admissible 
at all, without proof of ‘its execution, or of possession, accompanying 
and held under it.. 

The said recitals‘in the deed were clearly inadmissible : 

1. Because such recitals are not evidence of the facts recited as to 


third persons, who do not claim under, but adversely to the title | 


which the deed perpen to convey. (Wiley vs. Givens, 6 Grat., 277, 
286.) 

2. Such recitals could not be received as evidence of pedigree, be- 
cause the relationship of Samuel C. Young, the declarant, to Samuel 
Young was not established ; and it was not shown that the declarant 
was dead. These two. facts must be shown by evidence independent 
of the recitals. (Blackford vs. Crawford, 3 Wal., 175, 187; 1 Whar- 
ton’s Evidence, sec. 218, and cases cited; 2 Starkie, 205, arid note ; 
Gregory vs. Baugh, 4 Rand., 329 ; Chapman vs. Chapman, 2 Conn. 
Rep., 347; Fort vs. Clarke, 1 Russell, 601, 604; Speed vs. Brooke, 3 
Jed. ‘Marshall, 119.) 

These recitals were made by Samuel C. Young i in his own interest, 
and upon no principle of law can such acts be evidence in favor of 
those who claim under him, to establish the facts stated in the reci- 
tals as against these persons. (Edwards vs. Ballard, 16 Ben. Monroe, 
289, 290.) 

The error committed by allowing the said deed to be read in evi- 
dence was repeated by the court in giving instruction No. 1 offered 
by defendants in error, and in refusing to give instructions Nos. 2% 
and 3 asked for by plaintiffs in error (Rec., Pp- 54,55). In giving 
the said instruction No. 1, and in refusing to give the said instruc- 
tions Nos. 24 and 3, the court decided that the recital in said deed, as 
to the heirship of said Samuel C. Young, was legal evidence, when, as 
above shown, such was not the case. 

II. The court erred in refusing to instruct the jury upon the ques- 
tion of forfeiture. 3 
Under the provisions of the statutes of Virginia, passed from time 


court to set it aside, and grant them a new trial: because the court 
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to time, it was the duty of the owners of land to pay all the taxes 
properly chargeable thereon, and where they had been omitted from 
the books of the commissioners of the revenue, it was their duty to 
cause them to be entered thereon in the proper counties, and to be 
charged with all arrearages of taxes and damages, and to pay all such 
arrearages, not relieved, and in case of failure so to do, forfeiting to 
the commonwealth all ‘ight and title whatever of the parties in de- 
fault; and these statutes themselves, of their own force and by their 
own energy, worked out their own purpose, divesting the title of the 
defaulting owner, and perfectly vesting it in the commonwealth, and 
thus consummating and perfecting such forfeiture without the ma- 
chinery of any proceedings of record, or anything in the nature of an 
inquest of office. (Wild’s Lessee vs. Serfall, and cases there cited, 10 
Grat., 405, &c.) | 


See extracts from statutes of Virginia, as to delinquent lands. 
Acts 1834—’5—Cn. XIII, Page 12, Sze. 2. 


Be it therefore further enacted, That each and every owner or 
proprietor of any such tract or parcel of land -shall, on or before the 
first day of July, eighteen hundred and. thirty-six, enter or cause to 
be entered on the books of the commissioners of the revenue for the 
county, wherein any such tract or parcel -of land may lie, all such 
lands now owned or claimed by him, her or them, through title de- 
rived mediately or immediately under grants from the commonwealth, 
and have the same charged with, all taxes and damages in arrear or 
properly chargeable thereon, and shall also actually pay and satisfy 
all such taxes and damages which would not have been relinquished 
and exonerated by the stcond section of the act concerning delin- 
quent and forfeited lands, passed March tenth, eighteen hundred and 
thirty-two, had they been returned for their delinquency prior to the 
passage of that act; and upon their failure to do so, all such lands or 
parcels thereof not now in the actual possession of such owner or . 
proprietor by himself, er his tenant in possession, shall beeome for- | 
feited to the commonwealth after the first da _of July, eighteen hun- 
dred and thirty-six, except only as hereinafte,* 

Sec. 16. This act shall be in force from and a&&* the passing thereof. 

(Passed February 27, 1835.) 


Acts 1835—6—Cu. III, Paar 7.. 


An act concerning delinque ent a and land not heretofore ‘niin 


on the commissioner’s 


Passed and went into effect March 
23, A008. | : 


* * % Bee % ; * 


§1. Be it therefore enacted, That further time, until the iret day 
of November, eighteen hundred and thirty-six, shall be allowed to all 
persons to cause their omitted lands to be entered with the commis- 
sioner of the revenue, and to pay the taxes thereon, in the manner 
prescribed in the second section of the above recited act, which passed 
on the twenty-seventh of February, eighteen hundred and thirty-five; 
and the said section shall not be construed to apply to any lands or 
lots which may have been omitted since eighteen hundred and thirty- 


one. 
Acts 1836~’7—Cu. VIII, Pacer 9. 


An act to amend and explain the laws concerning Western and titles 
and for other purposes. Passed and went into effect March 30,1837. 


§ 1. Be it enacted by the General Assembly, That all persons whose 
lands have been forfeited to the literary fund, either for the non-pay- 
ment of the taxes charged thereon, or for failure to enter them on the 
books of the commissioner of the revenue, may redeem their’ said 
land at any time before the fifteenth day of January next, by paying 
into the treasury of the commonwealth the amount of taxes charged 
thereon, with damages at the rate of ten per centum per annum from 
the time they became due, or in case of forfeiture for failure to enter 
any lands with the commissioner of the revenue, the owner may re- 
deem them by causing such lands te be entered with the commissioner 
of the revenue or the sheriff of the county in which such lands are 
situate, and having the same charged, ‘with all arrearages of taxes 
chargeable thereon, and by paying such arrearages and damages. 
thereon, at the rate of ten per centum per annum, into the treasury 
of the commonwealth before the fifteenth day of January next: pro- 
vided that such redemption shall in nowise affect the claim or title of - 
any bona fide occupant claiming under a prior grant, whose rights are . 
protected and secured under the provisions of the several acts which 
have heretofore passed upon the same subject, and are now in full 


force. ; 
Acts Va. 1838—Cu. VIII., Pacus 16, 17. 


Detinevent Lanps— Western Tirizs. 


® 
An act to amend an act entitled “An act to amend and explain the 
laws concerning western land titles, and for other purposes.” Passed 
March 15, 1838. 
1. Be it enacted by the General Assembly, That all persons “whose 
lands have been forfeited for the non-payment of taxes charged there- 
on, or for the failure to enter them on the books of the commissioners 
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of the revenue, shall have a further time, until the first day of July 
next, to redeem the same by paying into the treasury of the common- 
wealth, or to the sheriff of the county where they lie, as hereinafter 
provided, the amount of taxes charged, and damages thereon at the 
rate of six per centum per annum; and in case of forfeiture by fail- 
ure toenter as aforesaid, by causing such lands to be entered on the 
books of the Commissioners as aforesaid, and having the same charged 
with all arrearages of taxes chargeable thereon, and paying such 
taxes and damages thereon, at the rate of six per centum per annum, 
into the treasury, or to the sheriff as aforesaid: provided that such 
redemption shall in no wise affect the claim or title of any bona tide 
occupant whose riglits are prote-ted and secured by any pre-existing law. 

The plaintiffs in error offered evidence tending to show such for- 
feiture by reason of the failure of those under whom the defendants 
in error claim to have said land entered upon the commissioner's 
books for taxation, and by reason of their failure to pay the taxes and 
damages assessed therein (Rec., 49,50). The certificate of the audi- 
tor shows that no such land was ever on the said books in the name of 
Samuel Young, that no land at all was ever charged to Samuel C. 
Young, and none to John Holmes, prior to 1838, 

The defendants in error offered, in rebuttal, evidence for the pur- 
pose of showing that said land had been redeemed from forfeiture by 
having it placed upon the land books and assessed with taxes and 
damages (Ree., pp. 50-54). Thus the question of forfeiture was dis- 
tinetly raised, yet the court refused to give the instructions asked for 
(Nos. 4, 5, and 6), or any others in lieu thereof, not because the in- 
structions asked for were erroneous in themselves, but because they 
were not pertinent to the case (Ree., pp. 55, 56). 

The court erred not only in refusing to give the instructions asked 
for by the plaintffs in error, but also in giving instruction No. 2 of 
defendants in error, in which the question of forfeiture is ignored. 

The forfeiture, it is maintained, was clearly shown ; but if it were 
not, there was evidence tending to show it, and it was the plain duty 
of the court, in such a case, to instruct the jury upon that question. 
(Farish vs. Reagle, 11 Grat., 719; Early vs. Garland, 13 Grat., 1-14; 
Hopkins vs. Richardson, 9 Grat., 486-496.) " 

For these errors, it is respectfally submitted that the judgment com- 
plained of should be reversed and a new trial awarded. , 
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In the Supreme Court of the United 
States. 


W. Whitehill Fulkerson, Margaret Fulkerson, Lee S. 
Fulkerson, Napoleon E. Beatie, et al.; plaintiffs in 


error, 
VS, 


Seth C. Holmes, Anna Isabella Holmes, Harriet A. 
Holmes, William J. Holmes, et als., defendants in 
error, to the Circuit Court of the United States for 
the Western District of Virginia: 


Notice of a motion to be submitted by the defend- 
ants in error in said case by their attorneys, on the 25th 
day of January, 1886, to dismiss the writ of error of the 
plaintiffs in said case, for want of jurisdiction. 
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You, W. Whitehill Fulkerson, Margaret Fulkerson, 
Lee S. Fulkerson, Napoleon E. Beatie, Samuel M. Beatie, 
William H. Beatie, John S. Beatie, Cornelia J. Beatie, 
Burgoyne Beatie, Charles E. Baylor and Hattie his wife, 
Judson Hatcher and Emily his wife, Charles Dougherty, 
Christey Brunk, Joseph Mintick, James Graybeal, John 
Edmondson, Frank Edmondson, Jehu .Green and Wil- 
liam O’Neal, plaintiffs. in error in the above case, will 
take notice that we, the defendants in error in said case, 
will, on Monday, the 25th day of January, 1886, move 
the said court to dismiss your writ of error ; : 

First, Because the writ of error taken out by you is 
not to any ‘final judgment rendered in-said case; | 

Second, Because the matter in dispute does not ex- 
ceed the value of. $5,000. 


FACTS. 


This is a writ of error sued out by the defendants in 
the court below to bring to this court the record of an ac- 


tion of ejectment, in which the plaintiffs in error were 


defendants, and the defendants in error were plaintiffs. 


There were two declarations filed in the case. The.ori- 


ginal declaration, record page 1, consisted of one count, ' 
of all of the plaintiffs against. all of the defendants. 

To this the defendants appeared by their attorneys 
on the 24th of Oct., 1871, and plead that “they are sev- 
erally not guilty in manner and form as the plaintiffs 
against them have alleged, and of this they severally put 


themselves upon the country”—Record, page 2. On the 
28th of October, 1876, the plaintiffs, by leave of the 
court and consent of the defendants, filed an amended de- 
claration containing four counts— Record, pages 3 and 4. 

John Holmes, the ancestor of the plaintiffs, died 
leaving four children surviving him, to whom the land, 
out of which this action arose, passed by descent—Rec., 
page 13, deposition of Dr. John Holmes. 

Mary A. M. Holmes, the eldest, died leaving four 
children surviving her. Her eldest child died unmarried; 
before the amended declaration was filed, her death was 
suggested, Record, page 3, and the first count of the 
amended declaration is in the name of the three surviving 
children of said Mary A. M. Holmes. 

John Holmes, the second child of the ancestor, died 
before actiori brought, leaving four children surviving 
him, and the second count of said declaration is in their 
names as plaintiffs—Record, page 4. Seth ©. Holmes, 
the third child of the ancestor, is living, and the third 
count of said declaration is in his name— Record, page 4. 

Elizabeth E., the youngest child of the ancestor, is — 
living and is the wife of William S. Whiteley, and the 
fourth count of said declaration is in their names as plain- 
_tiffs—Record, page 5. | 

To this declaration the plaintiffs ‘in error appeared, 
by their attorneys, and plead the —_— issue of “not 
guilty—Kecord, page 3. 

The jury rendered their verdict on said amended de- 
claration—Record, page 7—finding for the -plaintiffs in 
each count one undivided fourth part in fee of the prem- 
ises in said declaration. 
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A separate judgment was rendered in favor of the 
plaintiffs in each count for an undivided fourth part, and 
four writs of possession were granted accordingly, one to 
the plaintiffs in each count. 

The writ of error—Record, pages 57 and d58— le- 
scribes a judgment in which all of the defendants in-error 


are plaintiffs, and all of the plaintiffs in error are defend- 


ants. 


Upon these facts it is submitted ‘that the writ of ¢_-— 
ror must be dismissed ; | 

First, Because it was not sued out to a final judg- 
ment, and if is only final judgments that can be brought 
to this court’by writ of error. Revised Statutes of Uni- 
ted States, page 128, section 691. 


| It would have been error in the court below to have 
rendered a joint judgment in favor of all the plaintiffs, 
because there was no such verdict found by the jury, and 
the statute—see Virginia Code of 1873, page 962, section 
29—requires that ‘‘the judgment for the plaintiff shall 
be that he recover the possession of the premises accord- 


ing to the verdict of the jury, if there be a verdict.” Ae- 


cordingly we have four distinct. judgments and four writs 


of possession a 


Can this error be corrected by amendment of the 


writ of error? 


o . 

It is submitted that it cannot. Section 1005, page — 
187, Revised Statutes of the United States, provides for 
two classes of amendments of writ of errur by this court. — 
The cases in the first class are specified as follows: a mis- 
take in the text of the writ, or the want of a seal to the 
writ, or that the writ is returnable on a day other than 
the day of the commencement of the term next ensuing 


the issue of: the writ, or that the statement of the title of — 


the action or parties thereto is defective. Neither of these 
is the error complained of here. 

The second class includes “all other particulars of 
form.” This is not a formal objection. It is substantial. | 
“A writ of error is a commission by a superior court, by 
which they are authorized to examine the record upon 
which a judgment was given in an inferior court, and on 
such examination to affirm or reverse the same according 
tu law;” 3 Bac. Ab. Error. This definition was used by 
this court in the opinion delivered by Mr. Chief Justice 
_ Marshall in Cohens vs. Virginia, 6 Wheat, 264. “The 
object of this writ is not ‘to try the question between the — 
parties; it is rather to try the judgment of the court be- 
low, to ascertain whether it has been given in conformity 
to or against the law. The writ of erroris a new and 
original suit, and not a continuance of the original cause.” — 
This writ is not to the judgment of the court below. 

To make this writ conform to the facts would be 
practically to grant a new writ; and, in this instance, that 
would be to allow the party to issue his writ after the 
Statute of Limitation had barred his right to a writ of 


error. 
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The citation is in accordance with the writ, and | 


whilst it is admitted that in the case of a wrong return 
day, the writ may be amended notwithstanding the cita- 
tion, yet to allow that in this case would be to disregard 
the citation in a case not provided for by Statute, and in 
effect to do away with the citation altogether, because be- 
ing cited to answer one case, by amendment we are re- 
quired to answer a wholly different case. 

To allow amendment in such cases would be to en- 


courage negligence in taking writs of ‘error, and delay in 


their prosecution, to the great injury of the prevailing 
party in the court below. On the 5th of Nov., 1880, 
Record, page 8, a writ of error that should operate as a 
supersedeas was asked and granted. The writ was accord- 
ingly issued on the 9th of Nov., 1880;' citation on 4th of 
Jan., 1881, and executed on the 7th of Jan., 1881. But 
no transcript of the record was. filed, the counsel of the 
defendants in error supposing that the case was being 
regularly matured, and knowing that the case would not 
probably be reached for two years, and being remote from 
the place where the court is held, in Oct., 1882, applied 
to the clerk to ascertain when the case would probably be 
reached, when he jearned that the transcript of the record 


had not been filed. It would have availed nothing then 


to have had the case docketed and dismissed under rule 
No. 9, because the right to sue out another writ had not 


then been barred. 


On the 21st of that month, Oct., 1882, the writ com-. 


plained of was issued and served on the attorneys of de- 
defendants in error, Record, pages 57, 58, 59, and the Re- 
cord made off. Record, page 60. 
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It may be said that the Court will only look to the 
Record as it is presented. If that he so, the foregoing | 
statement illustrates what may be done, if amendments 
are allowed in cases such as this. 

Again: The plaintiffs in error have given bond with 
security to prosecute the writ, Record, page 59. Change 
the wit so as conform it to the four judgments actually 
rendered wholly different from the une named in the writ, 
and to prosecute which the bond was given, and are not 
the sureties thereby released ? ;, . 


But should the writ of error be amended, then this 
Court has no jurisdiction because the matter in dispute is 
} not of the value of more than $5,000. 


FACTS. 


The land described in the declarations of the plain-— 
tiffs below is a tract of 3,000 acres in Lee county, Va., 
pages 4 and 5. Evidence of its value appears in the pro- 
ceedings. See evidence of plaintiffs in error, page 49, and 
evidence of defendants in error, pages 52 and 53. 

The declaration was drawn as provided by the Stat- 
ute, Code of Virginia, 1873, page 959, section 10, which 
enacts that “the declaration may contain several counts, 
and several parties may be named as plaintiffs, jointly in 
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But is not the cdntroversy confined to the pels 
held separately as shown by Carr Bailey’s zeport, Ree. 
24-25, and which together make up the parcels of 242 
acres, and 500 acres, which he mentions as the parcels in 
dispute. The defendants in error only recovered those 
parcels. The plaintiffs in error only contended for those 
parcels, and if they had succeeded they would have only 
gotten judgment for them. How then can he it said that 
more was in controversy ¢ : 

It is true the declaration covers the whole tract of 
3000 acres, but that is because of the form of the action, 
and for the sake of. convenience in pleading. The Code 
of Virginia 1873, c. 131, sec. 7, provides that: 

Sec. 7. “It shall be sufficient for the plaintiff to aver 
in his declaration that, on some day specified therein, (and 
which shall be after his title accrued) he was possessed of 
the premises claimed, and being so possessed thereof, that 
the defendant afterwards, on some day to be stated, en- 
tered into such premises, and that he unlawfully with- 
holds from the plaintiff the possession thereof, to his 
damage such sum as the plaintiff shall state.” | 

Sec. 8. ‘The premises claimed shall be described in 
the declaration with convenient certainty, so that from 
such description possession thereof may be delivered.” 

In this case, according to the uniform practice in 
Virginia, the defendants in error described the premises 
according to their own title papers. This practice avoids 
the delay, the expense and mistakes incident to a practice 
of attempting to describe the serene as claimed by the 
party defendant below. 

Sec. 23. “If the jury be of opinion for the plaintiffs | 
or any of them the verdict shall be for the plaintiffs, or 
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defendants as were in possession thereof or oe title 
thereto at the commencement of ‘the action.’ 

Sec. 26. “If the verdict be for an undivided share 
or interest in the premises. claimed, it shall specify the 
same, and if for an undivided share or interest of a part 
of the premises, it shall specify such share or interést, and 
describe such part as before required, és | Rg: 

The title to the defendants in error was one and the 

same to the whole 3000 acres.. The (242 and 500 acres 
were parts of the 3000 acres, so that of necessity the de- 
fendants in error, to show title to the parcels in contro” 
versy, had to show title to the whole 3000 acres, while in 
reality they only recovered the 242 and 500 acres. If 
the whole residue be in the adverse possession of others, 
the plaintiffs in error are not affected by the result in this 
case. The plaintiffs in error confined evidence of 
title in them to the 242 and 500 acre parcels, and if they 
had satisfied the jury that they had made good their con- 
tention, the recovery would have been the 242 and 500 
“acres. Be 
It is true that the plaintiffs in error endeavored to 
show that the defendants in error never had title, or if so 
that it was forfeited, but that was to support their conten- 
tion for the 242 and 500 acres, and not to show title in 
them to any part of the 3000 acres outside of said two 
parcels. Then is not Meredith vs.:McKee, 1 Pet. 248, a 
case in point. 


JOHN A. CAMPBELL. 


Attorney for Defendants in error. 


such of them as appears to have right to the pussession of 
the premises, or any part thereof, and against such of -the- 
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In the Supreme. Court: of the nite Stites. 


FULKERSON & OTHERS, } 
; Vs. 


SETH C. HOLMES & OTHERS, 


Brief of John C. Campbell, for Defendant in Error: 


® 


On the trial of the case before the jury, after intro: 
ducing the patent to Samuel Young, the plaintiffs then 
offered to introduce the deed from Samuel: Young to: 
Samuel C. Young, and the defendants objecting — Rec, .12;. 
the plaintiffs to show the admissibility of the deed read 
to the Court—the deed with its certificates being in. the: 
hands of the Court—the depositions of Charles Bird and 
others. Ree. p. 12. 

After hearing the evidence the court permitted the deed 
with its certificates, Rec. 10-11, to be read to the jury, and 
the defendants made objection, that “there was no evi-. 
dence showing that said Samuel Young was dead, or that 
said Samuel C. Young was his heir, or that the deed offer- 
ed was the deed of Samuel C. Young,” Rec. p. 12. 

It was not error to let the deed go in evidence to the 
jury. Ist. Because it was an ancient deed. 2d. The title 
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of the Holmes’ was admitted by the junior patentees. 

Ist. It was an ancient deed, being more than sixty years 
old when it was produced to the court. Its possession and 
custody were satisfactorily accounted for, and its validity 
admitted, as the evidence shows. Rec. p. 14, 15. 

It had been acknowledged by the grantor, Samuel C. 
Young, three days after its date before a judge of a Uni- 
ted States Court, whose signature and handwriting, and 
death are: proved. Rec. 12 13, F. M. Etting’s dep. 

The receipt for the purchase money follows Judge Pe- 
ters’ certificate of acknowledgment, and is witnessed by a 
disinterested witness. 3 

Phe delivery is attested by two witnesses, one of whom 
is proven to be dead more than fifty years ago. The pre- 
sumption is that the other is also dead. If the deed 


was forty years old’ that deed may be given in evi- 
- dence without any proof of its execution ; for the witnesses 


cannot be supposed to live above forty years. Gilbert’s 
Law of Evidence, ‘p. 88, 89. The present rule is now 
thirty years. Reer-p-tt,t2: 

The deed is receyded in the County Court of Lee Coun- 
ty, Va. Ree. p. 11. 

2d. Acknowledgment of title. John Holmes proves 
that John Holmes, the sigesiat owned the land. Ree. 
p. 14. , | 
This witness further proves that he was on the land 
with Peter Fulkerson, that he talked with Peter and Fred- 
erick D/ Fulkerson, and a Mr. Ewing in 1836 or 1837, 
and they recognized him as representing the owners of 
the land. It was “called the Holmes plantation.” There 
were then no intruders upon it. . When he visited it again | 


3 


in 1859 he frequently heard it spoken of in the same way. 
Rec. pp. 14, 15. In short the ownership was notorious. : 
James Fulkerson, Frederick D. Fulkerson, and John W. 
Fulkerson were sons of Peter Fulkerson. Record p. 50, | 
dep. of Lee S. Fulkerson. This land was in view of Peter 
Fulkerson’s door. Nat. Ewing’s dep., Rec. 39. 

Fred. and James Fulkerson offered to buy the land 
from the witness, John Holmes, in 1840, in'1846, and in 
1847. Seeletter of Fred. D. Fulkerson, Rec. p. 21, and 
of James Fulkerson, pp. 22, 23, al! subsequent to the 
recordation of the Holmes deed in their county. “7 

38d. No adverse claim to that of Samuel C. Young, or 
that he was the only child and heir of Samuel Young, has 
ever been made or asserted by any one. 

Is there room for reasonable doubt. that the deed and 
its recitals and the letters of Frederick D. and James Ful- 
kerson are genuine and true, and should have been read to 
the j jury. 
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In Virginia, the rule as announced by her Court of 
Appeals, in the well considered case of Caruthers vs. Eld. 
ridge, 12 Gratt, 670, upon a review of the authorities, is 
that an “ancient deed may be introduced as evidence with- 
out proof of its execution, though possession may not have 
been held fur thirty years in accordance therewith, if such 

account be given of the deed as may be reasonably expected 
under all the circumstances of the case, and will afford the 
presumption that it is genuine. See especially, p. 687. 


This decision 18 4 leading case ‘n. Virginia: to-day:. And 
this, L understand, to be the rule of. this Court: See Car- 
ver VS. Jackson, 4+ Pet. 1, and Crane v® Astor, 6: Peters, 
598, and |eery vs, Crays.? Wall. 495, 10 which: last-cas¢ 
Mr. J. Miller cites. with approval: the two first. case. 

understand all of the cases cited reject the doctrine: that 


J do- not see show. the inference can be resisted 12. this 
Ase,” ja aes, where we have aD ancient deed.. with- 
out marks OF evidences: of alteration OF tampering, but 


dropped therefrom, and soon thereafter restored and the . ) 


to the agent of the Holmess ** shown not only by the 
agent but hy Patrick Ewing—* son-in-law of one and. 
prother-in-law of the other patentees, and witness intro- 
duced by plaintiffs in error ; and though made and deliv- 
eredin July; 1819, yet down to this hour in. 1886, OF if 
you please to Oct., 18895 the date of the trial in the: 
Court below, B° one contesting the heirship OF disputing: 
the right of Samue! C. Young has heen heard of. 
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It is respectfully submitted that this case is widely 
different from those relied on by counsel for plaintiffs in 
error. 

The second exception of plaintiffs in error, taken at the 
trial, is to the instructions of the defendants in error. Rec. 
p. 54, and is in the following words: 

“The defendants objected to each of said instruc 
tions because they did not carrectly give the law of the 
case.” Rec. 55. | 

The exception is to the whole charge given by the 
Court at the instance of the plaintiffs below. It is true 
that the objection is made to each instruction, but it is al- 
so true that it is a general exception to each, and there- 
fore to both of theinstructions. It fails to state distinctly 
—it fails to state at all—the several matters of law to 
which they except, and consequently the matters of law 
excepted to—if any there be—do not appear in the ex- 
ception, as required by No. 4 of the Rules of this Court. 

Harvey vs. Tyler, 2 Wall, 338. 

But wherein is the first instruction erroneous? It is 
contended that the latter branch is erroneous. - Brief of 
plaintiffs in error p. 5. If that be so, as the exception is 
general, must it not be overruled, as so much of the in- 
struction as derives title to the defendants in error is 
plainly right, and is sufficient without that part which 
speaks of the recitals in the deed of Samuel C. Young. 
If, as required by this Court as an essential to a bill of 
exceptions, the attention of the court below had been 
4 called to the specific objection, it might have ‘been re- 
4 moved. The exceptors in disregard of the rule pre- 
“@ scribed by this Court have failed to do this. 
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. But is not all. objection to this instruction removed 
by the second instruction prayed. by the plaintiffs in error 
and given by the Court. Rec., p. 55. That instruc- 
tion reads: | oe 

“No. 2. The Court instructs the jury: that the plain- 
tiffs have attempted to show a right under Samuel 
Young’s patent, and that. they cannot derive title from — 
Samuel C. Young, unless they prove to the satisfaction of 
the jury that Samuel Young’s rights passed by deed, de- 
vise, or descent, to Samuel C, Young, under whom the 
plaintiffs claim. Given.” 

Thus we see at the instance of ‘the plaintiffs i In error, 

the question of Samuel C. Young’s ownership of the 
land. was directly submitted :to the jury. They found 
that the patentees right panned: by deed, devise, or descent 
to Samuel C. Young. 
This is a question of fact which this Court will not re- 
view. The plaintiffs in error by asking for their instruc- 
tion conceded claimed that:there was evidence before the 
jury on which to base it. The.instruction was given as 
_ prayed, and they are. concluded by the finding: of the 
jury upon the.question thus submitted, “and whether that 
fact was rightly decided or not, according to,the evidence, 
is not open-to enquiry in this court.” 

Taney, Ch. J. in Bond vs. Brown.12 H. 256. 

Again, .the exception of the plaintiffs was to reading 
the. deed, at all to the jury. Rec., p. 12. | 
The deed was evidence, beyond question, for" some 
purposes. | 

The counsel of. plaintiff in error—brief, p. a 
that: 


~ 


ead in evidence without, instructing the jury, that the.ze- 


citals ; therein..as ita, the, degth of: Samnel Young and:the 
heirship yok. Samuel. CC. Fanng. was not evidence against 


plaintiffs in error, &c. 


It.ig submitted, that this ideioutienonh ot madejin:the 


court, below. .Seq@ Rec,, p; 12,; and , p. 55. ; Amstructiqns 


No. 24. and ;No, 3,, where,alone the. snbject..is.refexred ito 
by plaintiffs, in error. . 
The objection: at p. 12 is to reading the deed for. any 
purpose. 
_ Lastruction No. 24 is believed to be hut a repetition of 


the -proppsition.. substantially announced in No. 2,.and.as 


No. 2 was given it-was unnecessary to give No; 24. 

Kelly, :vg,, Jackson 6 Pet.,-622, -628. 

pies 3; p. 65,. confines the jury to the.recital that Sam'l 

is the son.and {heir of Samuel Young. 
pore seems :to, be plainly.erroneaus. The piidinnel 
the jury. is te: consider all the. evidence submitted — 
and form: their, eonelusions accordingly. 

In, this. case there are leading facts. which show. that the 
junior. patentees..under whom. plaintiffs.in :error.derive 
title, admitted,.the title of the defendants in error and 
offered to; buy the.Jand, or to act.as.the agent:of defend- 
ants in error. to.sell.to others. Is not this.case within the 
principle; of the rule announced .by: Mr. J. Miller—apeak- 
ing for the whole court—in Deery vs. Cray, 5 Wall, 
795, ubi supra. 

As to the second instruction, Rec. 54, 55, the objection 
of plaintiffs in error, brief p. 5, is,that it. ignores the ques- 
ti n of forfeiture. It. will be attempted. to be shawn. in 
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considering instructions Nos. 4, 5, 6, of plaintiffs in error 
that this tract of 3,000 acres of land does not belong to 
either of the classes of Jand embraced by Act of 27th 
February, 1835, plaintiffs brief p. 6, Acts 1834-5, and 
‘ the other acts cited therein. ee 

But is the instruction otherwise erroneous. That a 
junior patent, taken by itself is, at most, only color of 
title will not be denied The whole legal estate and 
seisin of the peomenngce pass to the first patentee 
Green vs. Liter, 8 Cr. : 

It is equally true van A oometins which perfects title 
against the rightful owner, must be adversary in its incep- 
tion, and must so uninterr uptedly: continue to be for the 
statutory period. | 

“To constitute .a possession adverse, the party setting 
up the possession must, in making his eritry upon the 
land, act bonafide; he must rely on his own title; he 
must Jelieve the land to be his, and that he has title 
thereto, although his title may not be rightful or valid.” 
Tyler on Eject. and Ad. Enjoyment p. 887. 

“And it has been often said and decided that the fact 
of possession and the quo animo the possession was 
taken are the only tests. If the guo animo is a bonafide — 
intention to enjoy his own property, that intent can never 
exist where the possessor knows the property is not his 
own.” Mr. Ch. J., Savage, in Livingston vs. Peru Iron 
Co., 9 Wend. 527. 

Clark vs. McClure, 10 Gratt. 305. 

Kincheloe vs. Tracewells, 11 Gratt. 

In this case it is shown by the declarations, oral and 
written, and the acts of the parties under whom the 


RTE: neem ee 
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plaintiffs in error-claim, that they were aware of.and re- 
cognized the right and title of the defendants:in posses 
sion. See Dep. of John Holmes, Rec. 15, 16, and letters 
of Frederick D. and James Fulkerson, pp. 21 to'23, and 
the deposition of Nathaniel Ewing, Rec. p. 29, son-in-law 
of Peter Fulkerson. It is true he says that Dr. Holmes 
said that he would not pay the taxon the land and 
wouldhave nothing more to do with it. But: this cannot 
prejudice the owners of: the land, nor.is it believed to be 


. true, because it is in conflict with the acts and declara- 


tions of Holmes and of all the parties about that time, 
The deed was recorded in Lee county at the court im- 
mediately following Holmes’ visit, Ree. 11. The land 
was then on the Land Book. Rec. p. 23—and the taxes 
paid. See p. 51-2—Letters of F. D. and Jas. Fulkerson. 

The entry was to protect an acknowledged title in the 
Holmes heirs, and not with intent to hold the land in the 
belief that the parties entering, were the rightful owners. 

But it may be said that notwithstanding, it ie true that 
the junior patentees, under whom the plaintiffs in error 
claim may have acknowledged the Holmes title, yet their 
vendees purchased in good faith and in ignorance of the 
Holmes title and are therefore not affected by the con- . 
duct of their vendors. 

In view of the facts just above referred to, this would 
be a violent presumption certainly. But if it can be en- 
tertained, it must be at the sametime admitted that the 
deeds of the said patentees did not pass title, but at most 
were only color of title, to be perfected by a proper sub- 
sequent possession. Now this question, was at the in- 
stance of the plaintiffs in error, by their instruction. No. 
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7. Rec. p. 56, submitted to the jury, who found against 
the plaintiffs in error. 

Instructions Nos. 4, 5, 6, tendered. iw plaintiffs in 
error, Rec., pp. 55-6, present the question of forfeiture as 
contended for by them and that the law as shown by the 
_— of Assembly cited and quoted in theii brief at Pp. 

6, 7, 8, 1s for them. 

It further appears that the Acts citedat p. 6, 7. 8, of 
said brief as Acty 1835-6, 1896-7, and 1838, are based 
upon the second See., of Acts of 1834-5, passed on 27th 
of February, 1835, and merely refer to-and provide for 


lands forfeited or liable to forfeiture under the Acts of. 


27 February , 1835. 

In order then to pass intelligently upon the action of 
the Court below .in declining to charge as requested by 
plaintiffs in error, it is important to ascertain what lands 
are affected by said Act of 27th, February, 1835. 

This, it is respectfully submitted, cannot be done if the 
examination be confined to the section as quoted by plain- 
tiffs in error. The section shows that something has pre- 
ceded it which is essential, something to which the word 
“such” refers, and without which the section is unintel- 


ligible. That something is the preamble to the said sec- 


tion, and reads : 

“And whereas it is kvow. to the General Assembly, 
that many large tracts of land lying west of the Alle- 
ghany mountains which were granted by the Common- 
wealth before the first day of April, eighteen hundred 
and thirty-one, never were, or have not been for many 


vears last past, entered on the books of the Commission- . 


ers of the revenue where they respectively lie; by reason 


11 


whereof no forfeiture for the non-payment of taxes has 
occurred, or cah accrue, under the existing laws, the Com- 
monwealth is defrauded .of her just demands, and the 
settlement and improvement of the country is delayed 
and embarrassed ; for remedy whereof. 

“2nd. Be it therefore further enacted, That each and 
every owner of any such tract or parcel of land” &c.— 
Acts of 1834-5, p. 12, quoted at p. 6. brief of. plaintiffs 
in error. This preamble shows two classes of land which 
are affected by said section 2. 

lst. Lands which “never were” entered on the Com- 
missioner’s books. : | 

ond. Land which had “not been for many years last 
past,” entered on said books. 

Let us see if the land in litigation belongs to the 1st. 
class. Does it appear in evidence that the 3000 acres 
tract never was on the Commissioners books where they 
respectively lie? If it was there only once, it has been 
there and hence Joes not belong to the first class. If it 
never was there it is incumbent on the plaintiffs in error, 
who claim the benefit of an alleged forfeiture to show it. 
It is not proving a negative, it is proving affirmatively 
what the books of the Commissioner of the revenue 
show. It is proving the affirmative fact of forfeiture. 
Have the plaintiffs in error made the proof? They have 
not. There were three places to go to ascertain the fact, 
and they have only gone to one. 

When the patent for the 3,000 acre tract was issued, 
the land laid in Washington county, Rec., p. 9, in whose 
Court-house at Abingdon, this case was tried. Yet no 
books of Washington county are mentioned in the case. 
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Six years after the emanation of said patent, in 1793, 
the county of Lee, where the land lies, and where plain- 
tiffs in error reside, was formed, and yet I-find no men- 
tion made of the Commissioners books of that county. 

The only evidence offered is the certificate of the Au- 
ditor of Public Accounts, Rec. p. 50, and that only 
shows that prior to 1827, the books of Lee county are 
missing, but it does not show nor pretend to show that 
this land’was never upon the Commissioners books. Sup- 
pose the Land books are missing from the Auditors office. 
Suppose no trace of them can be found any where. In.. 
stead of proving plaintiffs case, it shows beyond contro- 
versy that they cannot prove it. - o 

The plaintiffs in error having thus, so signally failed 
to bring this tract of land within the first class, the class 
of lands which “never were” on the Commissioners books, 
having gone further and shown,-that for forty years, that 
is,from the date of the patent in 1787, down to 1827, 
they did not offer to show that the land was not on the 
Commissioners books, it would, it is respectfully submit- 
ted, have been error to charge the jury upon a legal 
proposition, which had no evidence to support it. And 
that is clearly true here, unless it can be maintained, that 
when a party shows his failure, his inabilty, to establish 
an essential fact, the jury must find that hecause an al- 
leged fact cannot be shown to exist, therefore it does 
exist. | is 

But the certificate of the deputy sheriff of Lee county © 
made in 1837, when the junior patentees were living 
shows that this identical land was returned in 1834 as 


not ascertainable. He could not have made that certifi- 
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cate except the Commissioners books had shown the fact 
to be as he certified, Rec. p. 51. 

Having shown that the plaintiffs in error have failed to 
bring this tract within the first class of lands, let us see 
if it belongs to the second class. 

The second class embraces those lands which were not 
for many years prior to 1835 entered on the Commission- 
ers books, with the further limitation made by said sec- 
tion 2, cited by plaintiffs in error. That section limits or 
confines the forfeiture to the lands thus omitted for many 
years, “the taxes and damages (of) which would not 
have been relinquished. and exonerated by the second sec- 
tion of the Act concerning delinquent and forfeited lands, 
passed March 10th, 1832, had they been returned for 
their delinquency prior to the passage of that Act.” 

We must then ascertain what lands were exonerated 
by said second section of March 10, 1832, because those 
lanijs are excepted from the operation of Section 2, of 
February 27, 1835, which is confined by its words to the 
lands, not exonerated by said Act of March 10, 1832. 

The plaintiffs in error having omitted this act of March 
10, 1832, which seems to be essential to a correct under- 


standing of the acts relied on by them as shown in the 


brief of their counsel. I quote it: 

“2. Be it further enacted thatthe taxes and damagesdue 
and “chargeableupon lands and lots lying in any of the coun- 
ties of this Commonwealth, west of the Alleghany moun. 
tuins, returned delinquent for the non-payment of taxes 
thereon for the year one thousand eight hundred and thir- 
ty-one, or for any year or years prior thereto, and. which 
hall have been redeemed or exonerated from arrears of 
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taxes thereon, in pursuance of former laws, allowing such: 


redemption and exoneration, and prescribing the manner, 
terms and times thereof, if the amount of taxes, exclusive. 


of damages, charged upon any tract or lot of land .so re-. 


turned delinquent, shall not exceed ten dollars; shall be, 
and the same are hereby relinquished, and the lien held by 
the Commonwealth or literary fund upon such delinquent 
lots or lands, forever discharged.” See supplement to 
Rev. Code of 1819, p. 357, ch. 290, sec. 2. | 

We see then that the lands belonging to the second 


class are those which were omitted from the books of the 


commissioner of the revenue for many. years, next prece- 
ding the passage of the act of 27th of February, 1835, and 
the tares and damages on which exceeded ten dollars, and 
yet there is vo evidence of the sum of the taxes and dam- 
ages in arrear-on the 3000 acres, and consequently there 
can be no forfeiture, because this tract does not belong to 
the second class of lands hable to forfeiture under the act 
of 27th of February, 1835, cited in plaintiff’s brief at p. 
6; and accordingly the auditor's certificate, introduced by 
plaintiffs in error.  Ree., p. 50, shows that the taxes were 
released down to 1882. 

It thus appears that the plaintiff’s in error have failed 
to show that this tract belongs to either class of the lands 
liable to forfeiture under said act, and that as their instrue- 


tions were based upon that act as modified by the other 


acts cited by their counsel, there was no error in refusing 
to give said instructions, 3 
Further, as to the courts rejecting instructions, four, five, 
and six: : 
No. 4 is manifestly wrong, because it declares the law 


ra 


“4 


cae 
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to be, that though the taxes and damages may | hae. ie S 4 
assessed. and paid, yet, if the lands were not on the com- 
missioner’s books prior to. first of November, 1838, the 


were forfeited. This is not the law. On the. con rar , : eos 
the acts of 1836-7, quoted by plaintiff g counsel, ex end: | 


the time until January 1838, and the acts of 1838, quot 


by same, extended the time to first of July, 1838, before ae - 


which time the land was on the commissioner’s book. : : 
Ree. 52. : 


The court could not give No. 5, Ree. P; 56, eet it 


asks the court in effect to say to the jury that they may oe : ‘ 


find against or ignore the uncontradicted evidence of. two 
witnesses. “The commissioner’s book, Rec. p, 52, and Job 
Crabtree’s—the sheriff’s -certificate. Rec. p. 23. This -. 
evidence is not in conflict with any other evidence, and the 
jury could not refuse credence to it. 

This instruction further is that the patent to Peter Ful. 
kerson, Sr., of October 30, 1838, and the patent to James 
Fulkerson and others, of 31st of October, 1846, if the 
3000 acres were forfeited vested title in the said patentees, 
without regard to the dona fides of the patentees, yet the 
section of the statute relied on by the counsel of the plain- 
tiff’s in error, protects, not any or every occupant, but 
only bona fide occupants. Wilds, Lessee vs. Serpell, 10, 
Grati. 410. 

Instead of being dona fide occupants itis clearly shown, 
dep. of John Holmes, Ree. p. 15. Letters of Frederick 
D. Fulkerson, Rec. 21-2, and of James Fulkerson, 22-3, 
that the locality and ownership of these lands were 
known; were notorious ; were known to these junior pat- 
entees; were in view of their door. See dep. of Nat. 


lt) 


Ewing, Rec. p. 39, that it lay on Poor Valley Ridge, Td. 

There is little room for doubt that the 3007 acres men- 
tioned in the auditor s eertilien S Is the Llolmes land, 

No. 6 Was properly repocte a because Li refers il (7tlos- 
tion of Jaw tothe jury, which properly belonged to the 
court. It Wiis for the yury to fitiel the facts proved, anid 
for the Court to say whether the facts thus found, made 
Out a Case of forfeiture. 

No- 4, Kee., p- ab. , The record shows that this lostrue- 


tion was given. See Rec. p.o7. 2 So that the counsel for 


o- 


plaintiffs in erroris mistaken when he includes No. 7, 2s 
one of the rejected msiruction. See bis brief, p. 4. 

Cider this instruction the jury found that the plaintiffs 
in-error hadinot hell “continuous, uuimterrapted, adver: 
Sury POSSESSION.” 

As plaintiffs In error have neither filed an assignment of 
errors With their wait of error, nor has thetr counsel in his 
briet nssigned any error as Co instructions, Nos, S, Sl we, 
LQ), | conclude threat objection {a the ruling of the Court cis 
to them has been abandoned, 

JOLIN AL CAMPBELL, 


Counsel for Defendants im Error. 
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Attorney for Plaintiffa in Error. 


OURT. 


> 


—OF THE— 


+ 


Jobd Printing and Binding. 


4. fl 
[— 
<u 
oe. ; 
TN) 
CO : 
= 
= @ 
Bs 


Helena Herald 


SUPREME C 


H. RUSSELL. . 


A. Vestel) and 


JOHN wW. GONU, 


MARY A. HOYT (now Mary 


JOSEPH. 


ce 
#t , 
B 


tie he 
° 


SUPREME COURT — 


—OF THE— 


UNITED STATES. 


OCTOBER THR™M, 1885. 


ayo. 159. 


MARY A. HOYT (now Mary 
A. Vestel) and 


“JOHN W. GONU, 
PLAINTIFFS IN ERROR, | Ae 
US. % 


JOSEPH H. RUSSELL... 


Error to the Supreme Court of the Territory of Montana. sna 


BRIEF FOR PLAINTIFFS IN ERROR. 


STATEMENT OF CASE. 


Joseph H. Russell, the defendant in error, on the 21st 
day of January, 1878, filed his complaint in the Third Judicial 
District Court of Montana, alleging that on the 25th day of 
October, 1877, he was, and ever since had been,:the owner of, 
possessed of, and entitled to the possession of, the “J. H. Rus- 
sell Lode.” 

That on said 25th of October, 1877, the plaintiff in error, 
Mary A. Hoyt, made application for a patent for the portion of 
J. H. Russell lode described in complaint, and that ‘she still 
claimed title and right of possession thereto. . 

That on the 24th of December, 1877, defendant in error 
interposed his adverse claim claiming to be the owner of, and 


lawfully seized and possessed of the property prior to any 
claim of defendants ; and prays decree for the possession, etc. 

Mrs. Hoyt and Gonu answered, denying that on or at 
any time since May 13th, 1873, Russell was the owner of or 
entitled to the possession of any portion’ of the described 
premises; and allege that on the 13th of May, 1873 (they 
being at that time citizens of the United States,) discovered 
upon public lands of the United States, in Ten Mile Mining. 
District, in the county of Lewis and Clarke, Montana Terri- 
tory, a valuable mineral deposit, to-wit: a silver bearing 
quartz lode, which they naiued the Mammoth lode, and staked 
said lode by placing a substantial stake marked “A” 150 feet 
north-westerly from the center of discovery hole, in a line 
drawn at right angles with the general apparent course of the 
lode ; running thence north-easterly along the northerly side 
of said lode to a stake marked “E,” 750 feet from stake A; 
thence southerly along the easterly line 200 feet to a stake | 
“D;” thence southerly 1500 feet along southerly side line to 
stake marked “C;” thence north-easterly along the westerly 
end line to stake marked “B” 200 feet ; thence north-easterly 
to the place of beginning. And on the 29th day of May, 1873, 
filed a declaratory statement on oath in the Recorder’s office 
of Lewis and Clarke county describing and giving notice of 
said claim, whereby they became the owners and entitled to 
the exclusive possession thereof. ‘That Gonu by deed con- 
veyed his interest therein to said Mary A. Hoyt. That on 
25th day of October, 1877, she filed in the Helena land office 
her application for patent for said Mammoth lode, embracing 
in the description of said lode the premises described by said. 
Russell in his complaint. That at the time of the discovery 
and location of the Mammoth lode the premises embraced in 
the location and described in the application for patent were 
unoccupied and unrepresented mineral lands of the United 
States, and subject to such location under the laws of the 


United States. 

_ That said Mary A. Hoyt and her predecessors in interest 
had been in the quiet and peaceable possession of the premises . 
(holding and claiming the same adversely to plaintiff) for 
more than four years before the commencement of the suit, 
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and that neither the olaintiff or any a his siadheies was, 


or were possessed thereof at any time within such four years. 
That Russell had not any right, title, interest or right of pos- 
session in or to any part of the premises; and praying that 
she be declared entitled to such possession. 

No replication was filed by Russell to the answer of Mrs. 
Hoyt and Gonu. A trial was had and testimony taken on the 
part of the plaintiff. Russell himself‘was introduced, and tes- 
tified that he and one Basset discovered the J. H. Russel lode 
on the 27th of July, 1867; that they staked it by placing posts 
about 1100 feet on each side of the shaft; that the claims 
were not staked except at each end of discovery claim; that 
the stakes staid up about two years; that Marsh, a deputy 
mineral surveyor, made survey, and that witness showggl him 
where the lode was and discovery hole. 

Marsh testified that he surveyed the Russell claim éast- 
erly through Mammoth claim ; that he looked for stakes, but 


did not see any. 
Russell being recalled testified that he staked the Russell 


lode the way he supposed it to run, but afterwards discovered 
that it did not run as he had staked it, but could not remember — 
whether he discovered the mistake before or after the location 
of the Mammoth lode, and did not know how mech the lode 
varied from the original location. 

A record of notice of location of J. H. Russell lode dated 
30th July, 1867, was introduced and read in evidence under 
objection and exception of defendants. [See the notice 
on page 8, marginal 20 of transcript. | | 

Flick testified that he helped Marsh to make survey as 


- chainman. 


The plaintiff introduced some specimens of Guarts and 


closed his case | | 
The defendants then introduced as witness George Foote, 


an old mineral surveyor of large experience, who testified that 
he made a survey and plat of the J. H. Russell lode as 
originally staked and claimed, and as surveyed by Marsh ; and 
also of the Mammoth lode. That he made the diagram [See 
plat on page 24—marginal.] and that the survey of J. H. Rus- 
sell lode, as shown on plat, was made in accordance with the 


course of the vein; that he saw the discovery stake. and 
course of the vein, sind that the course of vein of Russell lode 
was not as surveyed by Marsh; that he examined the dis- 
covery’ shaft, and that it was only a seam of decomposed 
granite and not a lode, and that there were no indications of 


quartz; and contradicts Marsh’s evidence in nearly every im- 


portant particular, and shows that as originally located there 


was no conflict of surface ground between the Russell and. 


Mammoth lodes, and that the ore in Mammoth was galena 
and carbonate and native silver. [See his‘evidence, marginal 
pages 2, 3, 4. and 5 record.” 

Essler testified that he was a practical miner and asSsayer, 
and that the vein of Russell lode was parallel with Mammoth, 
and that there were no indications of a lode on Russell claim, 
and that he assayed samples from the Russell lode from dis- 
covery and two other holes; that there was neither gold or 
silver in them (page 28 record,) and that the iocation - called 
Russell lode was a mere bunch of quartz—not,a lode. 

Perry, a miner, testified that he took samples from five or 


six different places (10 or 12 pounds of ore) from discovery 


hole, from places east and west and from the cuts, and took 
them to United States assay office; that the samples taken 
were fair and the best he could find: that he saw stake a 
short distance from discovery marked “J. H. Russell Lode ;” 
that if there was a lode it would run parallel with the Mam- 
moth, but that he examined the cuts, cleaned them out, and 
that there were no indications of a lode, and that there was 
nothing in the Russell lode that resembled the specimens 


shown 7 plaintiff. 
. Harrison, U. S. Assayer, testified that he assayed 


the specimens left by Perry, and found no gold or silver in 
them, having made ‘six assays. __ 

Davis testified that he saw the Russell location and dis- 
covery hole in 1868, and every year thereafter until 1874, and 
was in discovery hole a number of times afterwards, and that 


there were no indications of any vein; that the ore of Mam- 
moth resembled Russell’s specimens. 

To the same effect is the testimony of McDonald, Frost 
and Gilmore. 


“downs, 


The defendants then offered in evidence their notice of 
location of the Mammoth lode, found on page 37 (marginal) 
of transcript. Plaintiff objected to its introduction in evidence, 
and the court sustained the objection, and it was excluded and 


the defendants excepted. 
On motion of plaintiff the court struck out and excluded 


from the consideration of the jury all the evidence of the de- 
fendants’ witnesses in regard to the character and value of the 
ores and rock testified to by them. The defendants placed a 
witness on the stand for the purpose of showing that the de- 
fendant had held the actual, exclusive and uninterrupted ad- 
verse possession of the lode in question for the statutory period 
of limitation; and asked of him the following question: “State 
“if you know who has had the actual, exclusive and uninter- 
“ rupted possession of the ground in question from May 13th, 
“1872, up to the time of the commencement of this suit.” 
The plaintiff objected to the question, and the court sustained 
the objection, and the defendant took an exception, 

The defendant then offered evidence to show that the 
Mammoth lode claimed by defendant was a large, well de- 
fined lode or lead bearing valuable rock and quartz, rich in sil- 
ver, with well defined walls, continuing from discovery shaft 
on the Mammoth lode easterly across the ground claimed by 
plaintiff, and that such Mammoth lode was and is a separate 
and distinct lode or lead from that claimed by plaintiff as the 
J. H. Russell lode. To which evidence the plaintiff objected 
and the court sustained the objection, and the defendant ex- 
cepted ; and the court thereupon instructed the Jury to find 


for the plaintiff. 
The defendant then asked the court to eee the 13 in- 


structions found on pages (marginal) 44 to 52 inclusive, which. 


' were each severally refused, and to which refusal the defend- 


ants excepted, and the exceptions were duly maps by the 
judge presiding at the trial. 

The case was then submitted to the jury under the in- 
struction asked for by the plaintiff, and a verdict rendered by 
it for the plaintiff, upon which judgment was rendered. 


A motion for new trial was then made, which was over- : 
ruled, and the defendant duly excepted. 
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The defendants Hoyt and Gonu appealed from the judg- 
ment, but the Supreme Court of the Territory affirmed the 
decision of the lower court, and thereupon the defendants 
brought the case to this court for final decision. 


ASSIGNMENT OF ERRORS. 


The court below erred— 
Ist. In admitting and receiving in evidence the record | 


of the location of the J. H. Russell lode. 

2d. There was not evidence sufficient to justify the 
verdict, and it was agains’ ‘aw. The evidence did not show 
that there was a lead or lode containing gold and silver called 
the J. H. Russell lode. The evidence did show that the J. H. 
Russell lode was not surveyed as the same was staked and 
recorded by the plaintiff. The evidence did show that the 
Russell and Mammoth lodes were distinct and separate lodes, 
and that the surface ground claimed by plaintiff did not include 
any part of the Mammoth location. 

3d. The court erred in admitting in evidence the siden 
of the location of the so called J. H. Russell lode ; the court 
erred in excluding the notice of location and record thereof 


of the Mammoth lode. 
4th. In striking out the evidence in regard to the value 


of the J. H. Russell vein. 

5th. In refusing to allow, defendants to prove their ad- 
verse possession of the ground in controversy. 

6th. In giving the instruction on part of plaintiff. 

7th. In refusing to’ give the several instructions asked 
for by defendants numbered | to 13 inclusive. 


POINTS ON BEHALF OF PLAINTIFFS IN ERROR. 


Section 1 of the original mining law of July 26th, 1866, 
provides that the mineral lands of the United States shall be 
open to exploration and purchase by citizens of the United 
States, and those who have declared their intention to become 
such, being substantia]ly the same as section 2319, Revised 
Statutes. It did not appear in this case, either from plaintiff’s 
notice of location or from his complaint, that he was one of 
the persons authorized by the statute to make such location ; 
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nor was there any evidence in the case tending to show that 
fact. The record shows that all the evidence introduced was 
contained therein. [See (marginal) page 52 of record.] ° 

The plaintiff’s notice of location shows (marginal page 20 
of record) that plaintiff and one Bassett claimed as discoverers 
200 feet for their discovery, Morris and Bassett claiming the 
westerly 100 feet of discovery, and claims one, two and three 
westerly from discovery. Charles Rumley claims four, and 
C. R. Stewart five westerly ; Russell easterly half of discovery ; 
Flick, Ewing, Wilkinson, and Campbell, numbers one, two, 
three, four and five easterly from discovery, each claim being 
200 feet in length, showing that Russell the (plaintiff) only 
owned one hundred feet east of the discovery claim of the J. 
H. Russell lode, which, as shown by the plat on page 24 of 
record, would not bring the ground he shows himself to be 
entitled to up to the south line of the Mammoth location; 
and he has not, either by. his pleadings or evidence, connected 
himself in any way with the title of the other locators of the 
J. H. Russell lode, and was not entitled to the decree. 

The mining laws of the United States, act of 1866, section 
2, under which the location of the J. H. Russell claim was 
made required that such location should be of a vein or lode 
of quartz bearing gold, silver, cinnabar or copper. The notice 
of location does not show that the Russell lode contained 
either; nor was there any evidence introduced by plaintiff 
tending to show that it did so, while the evidence of the 
defendants conclusively established the contrary. 


Overman S. M. Co. vs. Ceredran, 15 Nev , 152. 

Foote vs. Nat. M. & Ex. Co.. 2 Mont., 403. 

McKeon vs. Frisbee, 9 Cal., 137. 

Wolfley vs. Lebanon M. Co., 4 Col., 116-117. 

Golden Terra M. Co. vs. Maher, et al., First Ind. Dist. Dakota. 
Van Zandt vs. Argentine M. Co., 2 McCrary, 159. 

Jupiter M. Co. vs. Bodie M. Co., 7 Sawyer, 96. 

Laws U. S., Sec. 2520. 

Laws Montana T. 1864, page 327, Secs. 2-5. 


The plaintiff's survey for adverse claim was for an entirely 
different piece of ground from that located, and varied materi- 
ally from the recorded notice of location of the J. H. Russell 
claim, and under the plaintiff’s own testimony the suit should 
have been dismissed. [See Russell's testimony, marginal 


page 19; also plat on page 24, and Foote’s evidence pages 25 
and 26; Essler’s evidence, page 28-9; Gilmore’s evidence, pp. 
34, 35; also Marsh’s evidence, p. I9.] . 

Golden Flecee vs. Cable Go.. i2 Nev. 530. 

The evidence showed that the Russell and Mammoth 
were entirely distinct and separate veins. [See evidence of 
Foote and Essler before referred to; also that of Perry, p. 30, 
31; of Davis, 32; of McDonald, 32; Frost, 32, 33; also plat 
on page 24. | 

The plaintiffs in error in their answer claimed possession 
of the premises in controversy, and the making of a discovery 
of a valuable mineral deposit therein on May 13th, 1873, and a 
location thereof on that date, and a continued adverse posses- 
sion ever since that time. At that time there was no evidence, 
either on the ground or by any notice recorded or otherwise, 
that any one claimed any interest in the property adversely to 
plaintiff in error, and no such claim was made until after she 
made application for patent and until December 24th, 1877, 
when Russell interposed his adverse claim.. 

The plaintiff's action was barred by the statute of limita- 
tions of Montana, which was set up in the answer and which 
was not denied by replication. 

Laws of Mont. T. 1872, p. 591, Sec. 2. 


420 Co. vs. Bullion Co., 9 Nev., 240. 
3 Saw., 644-657. 


The court below refused, however, to permit plaintiff in 
error to prove her adverse possession of the premises, [See 
bill of exceptions, page 42 (marginal) of record.] which we 
contend was erroneous. 7 

The plaintiff in error offered evidence to show that no 
mineral lead, lode or ledge existed at the Russell discovery 
shaft, and that no such lode existed or extended from the dis- 
covery shaft into the ground in question, and introduced 
several witnesses who testified to the non-mineral character 
of the Russell lode. [See bill of exceptions, marginal page 
of record 41, and the evidence of Essler, Harrison, Davis, and 
others.] But the court struck out and excluded from the jury 
all evidence to that effect, which was error. The evidence 


was competent both on the question as to the validity of the 
Russell location and as tending to impeach Russell’s testi- 


mony, on which questions we cite the cases— 
15 Nev., 152. 


The Mammoth lode was located under the act of Congress 
of May roth, 1872, and under the Montana act, approved 26th 
December, 1864, [See laws of Montana of Ist legislative ses- 
sion, section 6.] which is as follows: “Notice of the discovery 
“or pre-emption upon any lead, lode or ledge shall be filed for 
“record in the county recorder’s office of the county in which 
“the same may be situated within fifteen days of the date of 
“discovery or pre-emption, and there shall at the same time 
“be an oath taken before the recorder that the claimant or 
‘claimants are each and all of them dona fide residents of the 
“Territory of Montana.” But there was not anything in the 
act by which a failure to so record worked a forfeiture ; nor is 
or was any record required by the laws of the United States. 
Section 2324, laws U. S., only prescribe what such record, if 
one be required by the local laws, shall contain—not a word 
requiring any affidavit. The object of the record being only 
to give notice of the fact that a location has been made. In 
this case a record was made, and the plaintiffs in error were in 
actual possession from the date of location until the com- 
mencenient of the action. 

By an act of the legislature of Montana, passed May 8th, 
1873, session laws of 1873, page 84, it was provided: “Sec. 
“1, Any person or persons who shall hereafter discover any 
“mining claim * * * shall within twenty days thereafter 
“ make and file for record in the office of the recorder of the 
“county in which such discovery is made a declaratory state- 
“ ment thereof in writing on oath, before some person author- 
“ized by law to administer oaths, describing such claim in the 
“manner provided by the laws of the United States.” The 
only provision in reference to the recording of such claim is 
found in section 2324, laws of U. S., and is as follows: “All 
“records of mining claims hereafter made shall contain the 
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“name or names of the locators, the date of location, and such 
‘“‘a description of the ciaim or claims located, by reference to 

“some natural object or permanent n monument, as will identify 
“the claim.” 

Even if an affidavit were required we urge that the one 
taken to the Mammoth notice was sufficient. But the act of 
1873 was passed on the 8th day of May, and did not go into 
effect at the place where the Mammoth lode is situated until 
the 19th or 20th day of May, seven days after the discovery of 
the Mammoth lod, and therefore was not.applicable. 

By an act passed by the legislative assembly of Montana 
on the 12th January, 1872, Sec. 785 of the Revised Statutes 
of Montana, page 572, it was provided? “All acts and joint 
“resolutions which declare that they take effect from and after 
“their passage and approval by the Governor are hereby de-: 
" “ clared to so take effect only at the seat of government, and 

‘in other portions of the Territory allowing fifteen miles from 
“the seat of government for each day.” 

The seat of government at the time of the passage of the 
act was at Virginia, in Madison county. The plaintiffs’ com- 
plaint alleged and the answer of the defendants admitted, 
that the premises in question were situated in Ten-Mile min- 
ing district, in Lewis and Clarke county, in township No. 8, 
N. R. 5 west. 

We contend that the court was bound to taxe judicial 
notice of the boundaries of Madison county, and of the other 
counties of the Territory, and their distance from each other 
as fixed and established by law.. [See laws of Montana 1872, 
page 430, sections 2 and 6, establishing the boundary lines of 
counties by courses and natural objects located and laid down 
' upon government maps, from which distances could be cal- 
culated, and from which it is demonstratable that the distance 
from Virginia to the Mammoth lode is over one hundred and 
fifty miles.] Courts are bound to take judicial notice of sur- 
veys of public. lands. 


Mossman ys. Forest, 27 Ind., 233. 
Hili vs. Bacon, 43 Ill. 477. 
Atwater vs. Schenck. 9 Wis., 160. 
Wright vs. Phillips, 2 Greene lowa, 191. 
Kile vs. Town of Yellowhead, 80 II1., 208. 
Gardiner vs. Ebenheart, 82 Ill , 316. 
‘Murphy vs. Hendricks, 57 Ind., 457. 


QO 


Of distances as calculated on a map. 
Moufiets vs. Cole, L. R. En. C. 71. 
Of what is generally known within the limits of the 
court’s jurisdiction. 
Brown vs. Piper, 1 Otto (91 U.S.,) 371. 
Of the boundaries of the several States and judicial dis- 


tricts. [/d.] See also— 
U. 8. vs. Lavengeance, 3 Dal., 297. 
Peyroux vs. Howard, 7 Pet., 342. 
Mossman vs. Forest, 27 Ind., 233. 
Cash vs. Auditor, 7 Ind., 227. 
Courts of particular States are bound to take judicial 
notice of its boundaries, divisions into towns and counties, 


and their limits and its judicial districts. 
Lyell vs Lapeer Co., 6 McLean, 446. 
United States vs. Johnson, 2 Saw., 482. 
Buchan vs. Whitman, 36 Ind., 257 
Goodwin vs. Appleton, 22 Mo., 453 
Ham vs. Ham, 39 Me., 313. 
Keyser vs Coe, 37 Conn., 597. 
Winnipisiogee Lake Co., 40 N. H., 420. 
State vs. Powers, 25 Conn , 48. 
Commissioners vs. Spitzler, 13 Ind., 235. 
Ind, & Cinn. R. R_ vs. Case, 15 Ind., 42. 
Buckingham vs. Gregg, 19 Ind., 401. 
Hinckley vs. Beck with, 23 Wis., 328 
Wright vs. Hawkins, 28 Tex., 452. 
Brown vs Elms, 10 Humph., 135. 
King vs. Kent, 29 Ala., 542. 
People vs. Robinson, 17 Cal., 363. 

The court committed manifest error in oxchidiei the 
notice of location of the Mammoth lode. 

We contend that in an action brought under the mining 
laws of Congress on an adverse claim, that the plaintiff before 
he is entitled to a judgment for the possession of the property 
as against an applicant for patent must show his right to con- 
test such application by establishing his own right to the 
possession. 

ist. By allegation in his notice ‘of location, in his com- 
plaint, and by proof on the trial of citizenship. 

2d. By proof that prior to the location, or at least before 
any adverse claim was made, he had discovered a vein or lode 
within the limits of his claim carrying gold, silver, cinnabar 
or copper, being the mineral deposits named in the statute of 
1866, under which his location was made. 

3d. By making a record of the location, giving a de- 
scription of the ground located. 

None of which was done by the plaintiff in this case, and 


that he was not under his pleadings and proofs entitled to a 


ee 


—_—{2— - 


judgment. That the instructions given by the court ignored 
every requirement of law which would justify a judgment in 
favor of the plaintiff, and was erroneous. 

The instructions asked for by the defendant Hoyt, to the 
effect— 

That under the law of 1864, in force when Russell 
made his location, before any person is entitled to locate a 
quartz lode he must comply with the provisions of that law; 
that before he could legally make record a lead or ledge of 
gold or silver should be first discovered, and that it was not 
sufficient to merely ow that quartz or ore was found, which 
was valucless. 

That a location of a mining claim under the acts of 1866, 
as well as the act of 1872, should be laid along the same 
lengthwise of the course of its apex, at or near the surface, 
and it not so located that the location would only secure so 
much of the lode as it actually covered. | 

And that notice of location must state dimensions of sur- 
face ground claimed and its direction, and show its bounda- 
ries; and that the record should also describe it, and that such 
boundaries should be marked on the surface. 

And that in making survey for patent or adverse claim it 
was the duty of the surveyor to survey it in'accordance with 
the course of the line of location actually made, as shown by 
the stakes and notice and record of location, and that a 
material departure renders a survey void, as against others 
who have located claims outside of such original claim ; and 
that a party locating a mining claim, whether under the law 

‘of 1866 or 1872, is required to make the same correspond 
with the course of the vein, and that he has not the right to 
follow the vein in any direction in which it may run. 

Fach were applicable to the evidence, and should have 
been given. That they were questions which should have 
been submitted to the jury for their consideration, and that 
the refusal of the court to give them was error. 

The judgment should be reversed. 

Respectfully submitted 

WM. CHUMASERO, 
Attorney for Plaintiff in Error. 
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1 Pleas in the circuit court of the United States for the central 
division of the district. of Iowa, at a term thereof begun 
and holden in the United States court-house in the city of 
Moines, in said district, on the ninth day of May, A. D. 1882, be- 
fore the Honorable George W. McCrary and Honorable James M. 
Love, judges of said. court: 


THE 8. C. & ST. P. R. BR. CO., &C., VS. THE C., M. & ST. P. R’¥ CO. 


2 Be it remembered that heretofore, to wit, on the 4th day 
of March, A. D. 1879, came the Chicago, Milwaukee and 
St. Paul Railway Company, by John W. Cary, its solicitor, and filed 


in the clerk’s office of said court its bill of complaint against the 
Sioux City and St. Paul Railroad Company and others, which said 
bill of complaint is in the words and figures, following, to wit: 


3 Circuit Court of the United States for the District of Iowa. 
In Equity. : 


To the judges of the circuit court of the United State for the dis- 
trict of Iowa: 


The Chicago, Milwaukee and St. Paul Railway Company of Wis- 
consin, a corporation duly organized under and by virtue of the 
laws of the State of Wisconsin, and a citizen of said State, having 
its principal place of business at the city of Milwaukee, in the State 
of Wisconsin, brings this its bill against the Sioux City and St. 
Paul Railroad Company, a corporation -duly organized under and: 
> by virtue of the laws of the State of Iowa, and a citizen of. 
4 the State of Iowa; and Alexander H. Rice, of Massachusetts, 

and a citizen of the State of Massachusetts; and Elias F. 

Drake, of Minnesota, and a citizen of the State of Minnesota; and 

John H. Gear, Governor of the State of lowa; and James. K. Powers, 

register of the State land office of the State of Iowa, and a citizen 

of the State of Iowa; and thereupon your orator complains and 
says: 

That the Congress of the United States, by an act entitled “An 
act for the granting of lands to the State of Iowa in alternate sec- 
tions to aid in the construction of a railroad in said State,” ap- . 
proved May 12, 1864, granted to the State of Iowa for the purpose 
of aiding in the construction of a railroad from Sioux City, in said 

‘State, to the south line of the State of Minnesota, at such point as 
the said State of lowa might select, between the Big Sioux and the 
west fork of the Des Moines river; and also granted to said State 
for the use and benefit of the McGregor Western Railway Com- 

' pany, for the purpose of aiding in the construction of a railroad 
from a point at or near the foot of Main street, South McGregor, in 
said State, in a westerly direction by the most proper route on or 
near the forty-third parallel of north latitude until it shall inter- 
sect said road, running from Sioux City to the State line, in the 
county of O’Brien, in said State, every alternate section of land, 
designated by odd numbers, for odd sections in width on each side 
of said roads; but said act provided that in case it should 
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appear that the United States have, when the lines or 
5 routes. of said roads are definitely located, sold any section 

or any part thereof, granted as aforesaid, or that the right of 
pre-emption or homestead settlement should have attached to the 
same, or that the same should have been reserved by the United 
States for any purpose whatever, then it should be the duty of the 
Secretary of the Interior to cause to be selected for the purpose afore- 
said, from the public lands aforesaid, as near as possible to the tier 
of sections above specified, so much land in alternate sections or parts 
of sections, designated by odd numbers, as shall be equal to such 
lands as the United States shall have solid, reserved or otherwise ap- 
propriated, or to which the right of homestead settlement or pre- 
emption should have attached, as aforesaid; which lands thus indi- 
cated by odd-numbered sections, by the direction of the Secretary of 
the Interior, shall be held by the state of Iowa for the uses and 
purposes aforesaid; provided that the lands so selected should in no 
‘ase be located more than twenty, miles from the lines of said roads; 


a copy of which said act is hereto annexed as “Exhibit No. I,” and - 


to which exhibit, and to all other exhibits hereunto attached, your 
orator prays leave to refer, and make a part of this bill of complaint, 
the same as if said exhibits were fully set forth in the body thereof. 

That the Legislature of the State of Iowa, by an act entitled “An 
act to accept the grant of lands to the State of Iowa, made by act of 

Congress May 12th, 1864, and to carry out the provisions of 
6 said act entitled ‘An act forthe granting of lands to the State 

of Iowa in alternate ‘sections, to aid.in the construction of a 
railroad in said State,” approved April 20th, 1866, accepted the grant 
of land so made by Congress, a copy of which statute 1s hereunto an- 
nexed and marked * Exhibit No. 2.” And that said last-act was af- 
terwards amended by an act approved on the 24th day of March, 1868, 
by correcting a clerical error therein, which last act is hereto attached 
as “Exhibit No. 3.” 7 

That the Legislature of the State of Towa, by an act entitled “An 
act to resume all the lands and rights conferred upon the McGregor 
Western Railway Company by or under the act of Congress, approved 
May 12, 1864,” approved February 27th, 1868, provided: 

That all lands and all rights to said lands granted or intended to 
be granted to the McGregor Western Railway Company by the said 
act of Congress: be and the same thereby were absolutely and en- 
tirely resumed by the State of Iowa, and that they be as fully and 
absolutely vested in said State’as if the same had never been granted 
to the said railway company, which last act is hereto attached as 
“Exhibit No, 4.” 

That the Legislature of theStateof Iowa, by anactentitled “An act 
making a grant of lands the MeGregor and Sioux City Railway Com- 

pany,or in case of their failure to accept the same, to the Forty- 

7 Third Parallel Company, and to execute the trust conferred 
by act of Congress entitled “An act for the granting of lands 

to the State of Iowa in alternate sections to aid in the construction 
of a railroad in said State, approved May 12th, 1864,” approved March 
dist, 1865, granted all the rights and privileges in the land so 
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granted to the State of Iowa, to the McGregor and Sioux City Railway 
Company, on certain conditions therein named, a copy of which act 


-_ 


is hereunto annexed and marked “ Exhibit No. 5.” 


That on the 28th day of April, 1868, the McGregor Western Rail- 


way Company executed and delivered to the McGregor and Sioux 
City Railway Company an instrument in writing whereby it abso- 
lutely, legally, and effectually waived, released, and surrendered all 


claim, right, or interest, or pretended claim, right, or interest, of the 


McGregor Western Railway Company, its successors or assigns, in 
or to any of the said lands granted to the State of Iowa by the act 
of Congress approved March 12th, 1864, which claim, right, or in- 
terest might arise out of or on account of any railroad theretofore 
constructed by the said McGregor Western Railway Company, a 
copy of which is hereto annexed, marked “ Exhibit No. 6.” 

That the said McGregor and Sioux City Railway Company, within 
sixty days after the passage of said act, approved March 31st, 1868 
(Exhibit No. 5), filed in the office of the secretary of the State of 

Iowa a written acceptance of said act, as therein required to 
8 do, and at the same time filed therewith the aforesaid release 

and waiver made by the McGregor Western Railway Com- 
pany, and herein set forth as Exhibit No. 6, in compliance with 
section 9 of said act of 1868, herein set forth as Exhibit No. 5, a 
copy of which said acceptance is hereunto annexed and marked 
“ Exhibit No. 7.” 3 

That on the Ist day of November, 1869, the McGregor and Sioux 
City Railway Company changed its name to the “ McGregor and 
Missour1 River Railway Company,” and from and after that time 
was known and called by said latter name. 

That on or about the19th day of August, A. D. 1864, the McGregor 
Western Railway Company located its lineof railroad from McGregor,,. 
in Clayton county, Iowa, to Calmar, in the county of Winnesheik, 


in said State, and thence westward through the counties of Chicka- 


saw, Floyd, Cerro Gordo, Hancock, Kossuth, Palo Alto, Clay, and 
O’Brien, in said State of lowa, to a point in O’Brien county, in sec- 
tion 19, township 95 north, of range 40 west, which point, for the 
reasons hereinafter stated, it [is] believed would be the point of in- 
tersection referred to in the act of Congress aforesaid ; and a map of 
their said location was filed in the General Land Office of the United 
States on the 30th day of August, A. D. 1864; and on the 12th day 
of the following September all the lands designated by odd-num- 
bered sections, within twenty miles of either side of said line, not 
sold or reserved were withdrawn from market and selected by 
the proper official authorities ; and the line of the said loca- 
9 tion is shown on the annexed diagram or map by a line 
marked “ MeGregor Western Railway line of 1861 ;” which 

said map is hereunto annexed and marked “ Exhibit No. 8.” 
That the Land Department of the United States in its annual 
reports, and otherwise, for the years 1865 and 1866, and partially 
in 1867, issued and published a map of Iowa, entitled “ Diagram of 


Public Lands in Iowa,” on which the line of railroad with which the 


McGregor company were required to intersect in O’Brien county 1s 
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shown in nearly a straight line from Sioux City to the Minnesota 
State line in range 34, crossing O’Brien county diagonally from the 
southwest to the northeast corner; which said publications were 
known to the defendant, the Sioux City and St. Paul Railroad Com- 
pany, and treated by the officers of said company, before and after 
their pretended location in 1867, as the probable route of their rail- 
road, which said line is designated on the annexed diagram or plat 
(Exhibit No. 8) as “Sioux City and St. Paul Railroad Proposed 
Route.” 

That on the 2nd day of April, 1867, the defendant, the Sioux City 
end St. Paul Railroad Company, located its line of: road from the 
south line of the State of Minnesota, in range 40, southward to Le 
Mars, in the county of Plymouth, in the State of Iowa, in township 
92, range 45, the said line barely crossing the northwest corner of 
O’Brien county, in said State of Iowa, and within three miles of 

said northwest corner, and that the westerly point thereof 
10 was ten miles north and twelve (12) miles west of section 19, 

township 95, range 40 west, and the defendant, the Sioux 
City and St. Paul Railroad Company, filed a map of said location 
in the General Land Office of the United States on the 17th day of 
July, 1867, which said line is designated on the annexed diagram 
or plat (Exhibit No. 8) as “Sioux City and St. Paul Railroad Line 
of 1867.” a5 7 3 

That on the 15th day of May, 1868, the Commissioner of the 
General Land Office of the United States, because this location of 
the Sioux City and St. Paul Railroad Company, defendant, of 1867, 
and the location of fhe McGregor Western Railway Company of 1864, 
did not intersect in the county of O’Brien, as required by the act: of 
Congress aforesaid, required the said McGregor and Sioux City Rail- 
way Company, by peremptory order, to relocate their line through the 
counties of Clay and O’Brien to the point of intersection with the 
Sioux City and St. Paul line in the county of O’Brien; and that 
such relocation was made by the said McGregor and Sioux City 
Railway Company, in pursuance thereof, and which said line is 
designated on the annexed plat or diagram (Exhibit No. 8) as “ Re- 
lovated line of McGregor and .Missouri River Railway Company, 
and early in the year 1869 the McGregor and Missouri River Rail- 
way Company filed with the Secretary of the Interior, in the Gen- 
eral Land Office, a map of said relocation. 

That the State of Iowa has never selected and, as your 

11 orator believes, bas never been requested to select any point 

on the south line of the State of Minnesota, between the Big 

Sioux and the West Fork, of the Des Moines river, as the terminal 

point of the line of railroad from Sioux City to such point as pre- 
scribed in the said act of Congress (Exhibit No. 1). | 

That at the close of the year 1865 the McGregor Western Railway 
~Company had completed, in full complhance with the act of Con- 

gress aforesaid, a line of first-class railroad, and were operating the 
same from McGregor, lowa, to Calmar, in Winnesheik county, Iowa, 
a distance of 42 miles; and that afterwards, and in the vears 1868, 
1869, and 1870, the McGregor and Missouri River Railway. Com- 
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pany completed, in full compliance with ‘the act of Congress afore- 
said, a line of first-class railroad from Calmar, in Winnesheik 
county, to Algona, in Kossuth county, Iowa, a distance of one hun- 
dred and thirty miles, making in all a distance of one hundred and 
seventy-two miles of railroad completed in compliance with the acts 
of the Legislature of the State of Iowa aforesaid. 

That on the 13th day of November, 1865, William M. Stone, then 
Governor of the State of Iowa, made his certificate, in pursuance of 
said act of Congress (Exhibit No. 1) to the Secretary of the Interior 
of the United States, that the said McGregor Western Railway Com- 
pany had completed forty miles of said railroad, in compliance 

with the terms of said act, and that prior to the first dav of 
12 November, 1870, Samuel Merrill, then Governor of the State 

of Iowa, made his certificate to the Secretary of the Interior 
of the United States, that the said McGregor and Missouri River 
Railway Company, or those to whose rights it had succeeded, had | 
completed in a good, substantial, and workmanlike manner, as a 
first-class railroad, one hundred and seventy-two miles of its line 
west from McGregor aforesaid, to Algona aforesaid, in full comph- 
ance with law. That the defendant The Sivux City and St. Paul 
Railroad Company have never constructed any railroad whatever 
from Sioux City, Iowa, to any point on the south line of the State 
of Minnesota, but, on the contrary, about the year 1872 it com- 
menced the construction of a railroad on the Minnesota State line 
in range 41 west, and completed the first section of ten miles south- 
ward from said State line about the 15th day of June, 1872, and on 
or about the 25th day of September, 1872, it completed its road 
southward as far as Le Mars, but upon a line varying widely from 
its located line before mentioned, which line is designated on the 
annexed plat, “Sioux City and St. Paul Railroad as completed,” 
and from the village of Le Mars aforesaid, to Sioux City it con- 
stucted no road whatever, but as your orator is informed and be- 
lieves, and so states the fact to be, procured from another company - 
the right for ten years, from and after the year 1872, to run its cars 

on the railroad already completed between the two points 
13 last mentioned by the Iowa Falls and Sioux City Railway 

Company, by the aid of a certain other Congressional land 
grant approved May 15, 1856. 

That the length of the present line of the Sioux City and St. Paul 
railroad, now constructed from the south line of the State of Minne- 
sota aforesaid to Le Mars, is 56} miles or thereabouts, which is all 
the road ever constructed by the said company in Iowa. 

That the length of the line between Le Mars and Sioux City, over 
which the Sioux City and St. Paul Railroad Company runs its cars 
over the track of another company, is twenty-four miles. 

That at the date of the Congressional grant aforesaid the Govern- 
ment lands designated by odd-numbered sections within twenty 
miles of either side of the line from McGregor westward and east of 
the east line of Kossuth county, Iowa, had all been sold, reserved, 
or otherwise appropriated by the United States, with a few unim- 
portant exceptions. 
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That west of the east line of Kossuth county, Iowa, and thence 
west within twenty miles on either side of the line located by the 
McGregor and Missouri River Railway Company, large quantities 
of the Government lands, designated by odd-numbered sections, had 
been sold, reserved, or otherwise appropriated by the United States 

prior to the taking effect of said Congressional grant, so that 
14 under the same there could be found that inured to the Me- 

Gregor grant, within both the ten and twenty-mile limits, 
only about four hundred aud seventy-five sections, or three hundred 
and four thousand acres, exclusive of the lands in controversy in 
this suit, owing to the said prior sales, reservations, and appropria- 
tions, and including the lands in controv ersy. There is left.to inure 
to the McGregor road, under its whole grant aforesaid, only about 
760 sections, or 486,000 acres 

That the McGregor and Missouri River Railway Company failed 
to construct a road from Algona to the point of junction with the 
Sioux City and St. Paul Railroad, in the county of O’Brien, a dis- 
tance of about 85 miles, as provided by the act of the Legislature of 
the State of [owa conferring the land-grant upon that company, ap- 
proved March 31st, 18568, and neither it or any other railroad com- 
pany ever constructed any road under the aforesaid act of Congress 
other than has been herein set out ; and that in consequence of such 
failure the said Legislature, by an act entitled “An act relating. to 
the lands heretofore granted to the McGregor and Missouri River 
Railway Company, resuming said lands ‘and regranting the same 
upon new conditions to said company and providing for the forfeit- 
ure thereof, and in case of such forfeiture for the disposition to be 
made of said lands,” approved March 15th, 1876, which is hereto 
annexed as Exhibit No. 9, enacted: — | 

“That whereas the McGregor and Sioux City Railway 

15 Company, now known as the ‘ McGregor and Missouri River 
Railway Company, has failed to comply with the conditions 

and provisions of the acts of the 12th General Assembly of the State 
of lowa, approved March 31st, 1868, entitled ‘An act making a 
grant of land to the MeGregor and Sioux City Railway Company :’ 

“ Now, therefore, all lands or rights to lands saving and except- 
ing all those tracts and parcels lying within twenty miles on either 
side of the located or constructed line of the Sioux C ity and St. Paul 
Railroad Company, and within what is known as the overlapping 
limits heretofore granted or intended to be granted to the McGregor 
and Sioux City Railway Company, be and the same are hereby ab- 
solutely and entirely resumed by the State of Iowa.” 


And further enacted that said lands so resumed should be re- 
granted tothe said McGregor and Missouri River Railway Company 
upon certain terms and conditions therein specified, which said act 
was not accepted by the said MeGregor and Missouri River Railway 
Company, or by any other company, and no road was ever built or 
action taken under the same. 

That the Legislature of the State of Iowa, by an act entitled “An 
act in relation to the lands granted to the State of Iowa by an act of 
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Congress, entitled ‘An act for the granting of lands to the State of Iowa 

in alternate sections to aid in the construction of a railroad in 
16 said State, approved May 12, 1864, and to grant to and impose 

upon the Chicago, Milwaukee and St. Paul Railway Compan 
the powers and liabilities mentioned in chapter four (4), title (10), 
of the Code,’ approved February 27th, 1878,” a copy of which is 
hereto attached as “ Exhibit No. 10,” recited that: 


“Whereas the McGregor and Sioux City Railway Company, now 
known as the McGregor and Missouri River Railway Company, has 
failed to comply with the provisions of the act of the 12th General 
Assembly of the State of Iowa, approved March 31st, 1868, entitled 
‘An act making a grant.of land to the McGregor and Sioux City 
Railway Company.’ ” 

Therefore the said Legislature enacted, that— : 

All lands or rights to lands theretofore granted to the McGregor 
and Sioux City Railway Company be and the same were thereby 
absolutely and entirely resumed to the State of Iowa. 


And further enacted, that— 
All lands and rights to lands, whether in severalty, jointly, or in 
common, and including all lands or rights to lands, or any interest 
therein or claims thereto, whether certified or not, embraced within 
the overlapping or conflicting limits of the two grants of roads made 
and Pasir by the act of Congress thereinafter designated, granted 
to the State of lowa to aid in the construction of a railroad from a 
point at or near the foot of Main St., South McGregor, in said 
17 State, in a westerly direction by the most practicable route 
on or near the 43rd parallel of north latitude, until it should 
intersect in the county of O’Brien the railroad running from Sioux 
City, in the State of Iowa, to the Minnesota State line, by act of Con- 
gress, approved May 12, 1864, and entitled “An act for the granting 
of lands to the State of Iowa in alternate sections, to aid in the con- 
struction of a railroad in said State,” be and the same were thereby 
granted and conferred upon your orator, The Chicago, Milwaukee 
and St. Paui Railway Company upon certain conditions therein set 
forth. 

That your orator accepted the said grant by giving bond and filing 
its acceptance with the secretary of State for the State of Iowa, 
within the time therein prescribed, which bond was duly approved 
by the Governor of the State of Iowa; and that your orator, during 
the year 1878, completed, constructed, and built the railroad from 
Algona aforesaid to the said point of junction with the Sioux City 
and St. Paul railroad, in O’Brien county, at Sheldon, and fully 
complied with the term and conditions of said act in completing a 
first-class railroad between said points, which was duly accepted. 

That prior to the 1st day of January, A. D. 1879, the Governor of 
the State of Iowa certified to the Secretary of the Interior of the 
United States that your orator had before that time completed its 

said railroad from Algona, in Kossuth county, Iowa, to Shel- 
18 don, in O’Brien county, Iowa, a distance of about 85 miles, 
in good substantial and workmanlike manner, as a first-class 
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‘ailroad, and in full compliance with the last-mentioned act of the 
Legislature of the State of Iowa, and with the act of Congress afore- 
said, approved May 12th, 1864, whereby your orator became en- 
titled to demand and receive from the Governor of the State of Iowa, 
and the register of its State land office, a patent for all the lands inur- 
ing to the road, from a point at or near the foot of Main street, 
South McGregor, i in said State, in a westerly direction, by the most 
practicable route on or near the 45d p: arallel of north latitude to the 
point of intersection in O’Brien county with the railroad running 
from Sioux City to the State line, under the act of Congress afore- 

said, which had not been previously patented to the McGregor : and 
Missouri River Railway Company. 

That on the 9th day of June, A. D. 1875, the ‘Commissioner of 
the General Office of the United States, disregarding the rights of 
the State of Iowa and the rig/its inuring to the McGregor railroad, 
wrongfully, unlawfully, and mist: akenly certified to the’ Secretary of 
the Interior of the United States as lands inuring to the State of 
Iowa, in aid of the construction of the said Sioux City and St..Paul 
railroad, and recommending that the same be approved and carried 
into patent, a list of lands which are hereto annexed and marked 

“Exhibit No. 11. 
19 That on the 10th day of June, 1873, the —_—a of the 

Interior of the United States, disregarding the rights : afore: 
said, wrongfully, unlawfully, and mistakenly approved said list and 
certificate and recommendation, and in pursuance thereof, on the 
17th day of June, 1875, a patent from the United States was wrong- 
fully, unlawfully, and mistakenly executed and issued to the State 
of lowa, for all of the aforesaid lands for the use and benefit of the 
Sioux City ang St. Paul Railroad Company. 

That on or about the 25th day of January, 1875, by the same 
wrong and inistake, by the same officers of the United States, an 
additional list of lands was wrongfully, unlawfully, and ‘mistakenly 
patented to the State of Towa for the use and benefit of the Sioux 
City and St. Paul Railroad Company, in the same manner, which 
list of lands is hereto annexed and marked “Exhibit No. 12.” 

That on or about the 31st day of September, 1877, the Governor 
and the register of the State land office of the State of Iowa, certified 
to the defendant The Sioux C ity and St. Paul Railroad Company, 
wrongfully, unlawfully, and mistakenly, as i iInuring to the said Com- 
pany “under the act of C ongress, approved May 12, 1864, the list of 
lands which is hereto annexed and marked “ Exhibit No. 13.” 

That all of the lands described in the three last exhibits 

20 are situated inthe State of Iowa in the counties of Dickinson, 

Osceola, and O’Brien, and are situated within twenty miles 

of one side or the other of your orator’s line of road which has been 

approved by the proper legal authorities, and also lie within twenty 

miles on one side or the other of the line of the defendants, The 

Sioux City and St. Paul Railroad Company’s road, and are claimed 
by both companies under the grant aforesaid. 

That the defendants, John IH. Gear, Governor of the State of Iowa 
and James Kk. Powers, register of the State land office of the State of 


as 


Iowa, wrongfully, unlawfully, and mistakenly refused to issue to 
your orator patents for or in any other manner to convey to your 
orator any of the said lands embraced in the three lists or exhibits 
last referred to. That on or about the 1st day of August, 1871, the 
defendant The Sioux City and St. Paul Railroad Company; made 
and executed to the defendants, Alexander H. Rice and Elias F. 
Drake, trustees for the holders of the bonds hereinafter mentioned, 
a mortgage of all the lands granted by Congress bythe act approved 
May 12, 1864, lying and being in the State of Iowa, that might 
thereafter be patented or transferred by the United States or the 
State of Iowa to the said Sioux City and St. Paul Railroad Company, 
or to which,said company might acquire title by reason of said grant, 
to secure the payment of bonds to the amount of two millions eight 
hundred thousand dollars to be issued by said company, bearing 
semi-annual interest at the rate of four per cent. 
21 That your orator is informed and believes that the said 
defendants, Alexander H. Rice and Elias F. Drake, claim an 
interest in or lien upon the lands hereinbefore described by virtue 
of said mortgage. 

Your orator further shows that the said Sioux City and St. Paul 
Railroad Company are now offering the lands hereinbefore described 
for sale, and are attempting to make sales thereof to purchasers ig- 
norant of your orator’s rights, and your orator fears that if said com- 
pany is not restrained from so doing that it will make (sales of said 
lands, and that a cloud will thereby be cast upon the title of your 
orator, and that great injury -and wrong may be done your orator 
by the said defendant Sioux City and St. Paul Railroad Company 
thereby. | 

In tender consideration whereof, and forasmuch as your orator is 
remediless at and by the strict rules of the common law, and can 


only be relieved in a court of equity, where such matters are prop- 


erly cognizable and relievable: To the end, therefore, that the said 
Sioux City and St. Paul Railroad Company, Alexander H. Rice, 
Elias F. Drake, John H. Gear, Governor, and James Kk. Powers, 
register of the State land office of the State of lowa, may appear and 
answer this, your orator’s, bill without oath, your orator hereby 
waiving the necessity of the answers of such defendants being putin 
under oaths of said defendants or the oath of either of them ; and 
that the certificate or certificates heretofore issued by the Goy- 

ernor of said State of Iowa and register of the State land 
22 oftice of said State to the said defendant Sioux City and St. 

Paul Railroad Company, for the lands, or any part thereof, 
hereinbefore described, may be annulled, vacated, and set aside by. 
the decree of this honorable court, and that said Governor and regis- 
ter of the State land office may be directed to issue a certificate, 
patent, or other proper conveyance thereof io your orator, so as to 
convey the title to said Jands to your orator; and that it may be 
further decreed that said lands are free and clear from the lien of 
the mortgage so as aforesaid executed by the said Sioux City and St. 
Paul Railroad Company to the said Alexander H. Rice and Elias F, 
Drake; and that your orator may have such other relief and further 
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relief as the nature of its case shall require and as shall be agreeable 
to equity. 

May it please your honors to grant unto your orator a writ of in- 
junction issuing out of and under the seal-of this honorable court, 
directed to the said defendant the Sioux City and St. Paul Railroad 
Company, its officers, agents, attorneys, and directors, enjoining and 
restraining them and each of them from selling or conveying said 
lands, or any part or portion thereof, or from making any incum- 
brance thereon, or in-any manner disposing of the same. 

And may it please your honors to grant unto your orator a writ 
of subpcena issuing out of and under the seal of this honorable 

court, to be directed to the said Sioux City and St. Paul 
23 Railroad Company, Alexander H. Rice, Elias I. Drake, John 

HI. Gear, Governor, and James Kk. Powers, register of the land 
office of the State of Iowa, co:;manding them, and each of them, by 
a certain day and under a certain penalty, therein to be inserted, to 
be and appear before your honors, and then and there to answer 
the premises and further to stand to and abidesuch order and de- 
eree therein as shall be agreeable to equity and good conscience ; 
and your orator will ever pray, &e. | 


(Signed) JOHN W. CARY, 
| Solicitor for Complainant. 
(S’g"d) 3 THOS. UPTEGRAFF, 


Of Counsel. 


Unirep States OF AMERICA, |. 
Lastern District of Wisconsin, f was 

Alexander Mitchell, being duly sworn, deposes and says that he 
is the president of the Chicago, Milwaukee and St. Paul Railway 
Company, the complainant above named ; that he has read the fore- 
going bill of complaint and knows the contents thereof, and that 
the same is true of his own knowledge, except as to the matters 
therein stated on information and belief, and as to those matters he 
believes it to be true. 


(Signed) | ALEX. MITCHELL. 
Subseribed and sworn to before me, this 1st day of March, 1879. 


(S’e’d) . HUGH RYAN, 
: U.S. Circuit Court Commissioner. 
24 Exnipir No. 1. 
Act of Congress, Chapter LX XNXTV. 
An act for a grant of lands to the State of Towa and alternate sec- 
tions to ald in the construction of a railroad in said State. 
Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That there be, and 
is hereby, granted ‘to the State of lowa for the purpose of aiding in 


the construction of a railroad from Sioux City, in said State, to the 
south line of the State of Minnesota, at such point as the said State 


nea 


2. 


u ? 
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of Iowa may select between the Big Sioux and west fork of Des 
Moines river; also to said State for the use and benefit of the Me- 
Gregor Western Railroad Company, for the purpose of aiding in the 
construction of a railroad from a point at or near the foot of Main 

street, South McGregor, in said State, in a westerly direction 
25 by the most practicable route, on or near the forty-third 

parallel of north latitude, until it shall intersect the said 
road running from Sioux City to the Minnesota State line in the 


county of O’Brien, in said State, e very alternate section of land des- 


ignated by odd numbers for ten sections in width on each side of 
said ruads; but in case it shall appear that the United States have, 
when the lines or routes of said roads are definitely located, 
sold any section or any part thereof’ granted as aforesaid, or that 
the right of pre-emption or homestead settlement has attached 
26° — to the same, or that the same has been reserved by the United 
States for any purpose whatever, then it shall be the duty of 
the Secretary of the Interior to cause to be selected for the purpose 
aforesaid from the public lands of the United States nearest to the 
tiers of sections above specified so much land in alternate sections 
or parts of sections, designated by odd numbers, as shall be equal to 
such lands as the United States have sold, reserved, or otherwise 
appropriated, or to which the right of homestead settlement or pre- 
emption has attached as aforesaid, which lands thus indicated by 
odd numbers and sections, by the direction of the Secrets ary of the 
Interior, shall be held by ‘the State of Iowa for the uses and pur- 
poses s aforesaid : Provided, That the lands so selected shall in no case 
be located more than twenty miles from the lines of said roads: 
Provided further, That any and all lands heretofore reserved to the 
United States by any act of Congress, or in any other manner by com- 
petent authority, for the purpose of aiding in any object of internal 
improvement or other = pose whatever be, and the same are hereby, 
reserved and excepted from the operation of this act, except so far 
as it may be found necessary to locate the routes of said roads 
through such reserved lands, in which case the right of way shall 
be granted subject to the approval of the President of the United 
States. 
Sec. 2. And be it further enacted, That the sections and 
27 parts of sections of land which by such grant shall remain 
to the United States within ten miles cn each side of said 
roads shall not be sold for less than double the minimum price of 
apes lands when sold, nor shall any of said lands become subject 
sale at private entry until the same shall have been first offered 
at public sale to the highest bidder, at or above the minimum price 
as aforesaid: Provided, That actual bona fide settlers under the pre- 
emption laws of the United States may, after due procef of settle- 
ment, improvement, and occupation, as now provided by law, pur- 


chase the same at the increased minimum price. 


And provided also, That settlers under the provisions of the home: 
stead law, who comply with the terms and requirements of said act, 
shall be entitled to patents for an amount not exceeding eighty 
acres each, anything in this act to the contrary notwithstanding. 
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Sec. 3. And be it further enacted, That the lands hereby 
28 granted shall be subject to the disposal of the Legislature of 
Iowa, for the purposes aforesaid and no other. 

And the said railroads shall be and remain public highways for 
the use of the Government of the United States, free of all toll or 
other charges upon the transportation of any property or troops of 
the United States. | 

Sec. 4. And be it further enacted, That the lands hereby granted 
shall be disposed of by said State for the purpose aforesaid only, and 

in manner following, namely: When the Governor of said 
29 State shall certify to the Secretary of the Intenor that any 

section of ten consecutive miles of either of said roads is com- 
pleted in a good, substantial, and workmanlike manner as a first- 
class railroad, then the Secretary of the Interior shall issue to the 
State patents for one hundred sections of land for the benefit of the 
road having completed the ten consecutive miles as aforesaid. When 
the Governor of said State shall certify that another section of ten 
consecutive miles shall have been completed as aforesaid, then the 
Secretary of the Interior shall issue patents to said State in: like 
manner for a like number; and when certificates of the completion 
of additional sections of ten consecutive miles of either of said roads 
are from time to time made as aforesaid, additional sections of land 
shall be patented as aforesaid, until said roads, or either of them, are 
completed, when the whole of the lands hereby granted shall be pat- 
ented to the State for the uses aforesaid, and none other: Provided, 
That if the said McGregor Western Railroad Company or assigns 
shall fail to complete at least twenty miles of its said road during 
each and every vear from the-date of its acceptance of the grant 
provided for in this act, then the State may resume said grant, and 
so dispose of the same as to secure the completion of a road on said 
line and upon such terms within such time as the.State shall deter- 
mine: Provided further, That if the said roads are not completed 

within ten years from their several acceptance of this grant 
30 the said lands hereby granted and not patented shall revert 

to the State of Lowa for the purpose of securing the comple- 
tion of the said roads within such time, not to exceed five years, and 
upon such terms as the State shall determine: And provided fur- 
ther, That said lands shall not in any manner be disposed of or en- 
cumbered, except as the same are patented under the provisions of 
this act; and should the State fail to complete said roads within five 
years after the ten years aforesaid, then the said lands undisposed of 
as aforesaid shall revert to fhe United States. 

Sree. 5. And be it further enacted, That as soon as the Governor 
of said State of Iowa shall file or cause to be filed with the Secretary 
of the Interior maps designating the routes of said roads, then it 
shall be the duty of the Secretary of the Interior to withdraw from 
market the lands embraced within the provisions of this act. 

Sec. 6. And be it further enacted, That the United States 

ol mail shall be transported on said roads and: braneh, under 
the direction of the Post Office Department, at such price as 
Congress may by law provide: Provided, That until such price is 


r 
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fixed by law the Postmaster General shall have power to fix the rate 
of compensation. 
Sec. 7. And be it further enacted, That there be, and is hereby, 
granted to the State of Minnesota, for the purpose of aiding in the 
construction of a railroad from St. Paul and St. Anthony, via 
31 Minneapolis, to a convenient point of junction west of the 
Mississippi to the southern boundary of the State, in the 
direction of the mouth of the Big Sioux river, four additional alter- 
nate sections of land per mile, to be selected upon the same condi- 
tions, restrictions; and limitations as are contained in the act of 
Congress entitled “An act making a grant of land to the Territory 
of Minnesota, in alternate sections, to aid in the construction of cer- 
tain railroads in said Territory, and granting public lands in alter- 
nate sections to the State of Alabama, to aid in the construction of 
a certain railroad in said State,” approved March third, eighteen 
hundred and fifty-seven: Provided, That the land to be so located 
by virtue of this section may be selected within twenty miles of the 
line of said road, but in no case ata greater distance therefrom. 
Approved May 12, 1864. 


33 Exuisit No. 2. 
~ Laws of Iowa, 1866, Chap. CX LIV. 


An act to accept the grant of land to the State of Iowa, made by act 
of Congress of May 12th, 1864, and to carry out the provisions of 
said act entitled “An act for a grant of land to the State of Iowa, 
in alternate sections, to aid in the construction of a railroad in 
said State.” wa | 
SEcTION 1. Be it enacted by the General .\ssembly of the State of 

Iowa, That the lands, rights, powers, duties, and trusts conferred 

upon the State of Iowa by an act of Congress, approved July 12th, 

1864, entitled “An act for a grant of land to the State of Iowa, in 

alternate sections, to aid in the construction of a railroad in said 

State,” are hereby accepted by said State, upon the terms, condi- 

tions, and restrictions contained in said act of Congress. 

| Sec. 2. Whenever any lands shall be patented to the State 
o4 of Iowa in accordance with the provisions of said act of Con- 

gress, said lands shall be held by the State in trust for the 
benefit of the railroad company entitled to the same by virtue of 
said act of Congress, and to be deeded to said railroad company as 
shall be ordered by the Legislature of the State of Iowa at its next 
regular session or at any session thereafter. 

Sec. 3. This act being deemed by the General Assembly of, im- 

mediate importance, shall take effect and be in force from 

30 and after its publication in the Iowa State Register and 

Iowa Homestead, newspapers published at Des Moines, Iowa. 

Approved April 20th, 1866. : 

I hereby certify that the foregoing act was published in the Iowa 
State Register on the 2d day of May, 1866, and in the lowa Home- 
steal on the 10th day of May, 1866. 3 | 

(S’g’d) JAMES WRIGHT, 
Secretary of State. 


| 
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36 EXHIBIT No. 3. 
Laws of Iowa.—Chap. XLII. 


Correcting an error in a former law. 


An act to amend an act approved April 20, 1866, entitled “An act 
to accept the grant of Jand to the State of [owa, made by act of 
Congress of May 12,1864, and to carry out the provisions of said 
act, entitled An act for a grant of land to the State of Iowa in 
alternate sections, to aid in the construetion of a railroad in said o- 
State,” and to make effectual the acceptance by the State of Iowa 
to said grant of land. | 
Whereas, in said act of the General Assembly of the State of Iowa, 

approved April 20, 1866, the word “July” occurs in the first section 

thereof by my mistake, instead of the word “ May”; therefore— 
Srcer1on 1. Be it enacted by the General Assembly of the State of 
lowa, That said act approved April 20, 1866, is héreby amended by 
striking out of the first section thereof the word “July” and by sub- 
stituting instead thereof the word “ May”, so that the date of ap- 
proval of the act of Congress therein referred to will be correctly 
stated as having been May 12, 1864, and which was intended to have 
been therein stated, and the aeceptance of said grant of land, in- 
tended to be made by said act approved April 20, 1866, is hereby 
ratified and confirmed. 
37 Sec. 2. This act being deemed by the General Assembly <> 
of immediate importance, shall take effect and be in force | 
from and after its publication in the Daily Iowa State Register and 

Iowa Homestead, newspapers published at Des Motnes, Iowa. 

Approved March 24, 1868. | | 
I hereby certify that the foregoing.act was published in the Daily 
State Register, March 27, 1868, and in the Iowa Homestead, April 
1, 1S6S. 
(S’o'd) | ED. WRIGHT, 
Secretary of State. 4 


38 Exuipir No, 4. 
Laws of Iowa, 18S68—Chap. 16. 
Land Grant to MeGregor Western Railroad Company Resumed. 


An act to resume all the lands and rights conferred upon the 
‘ Y > . ‘ 
McGregor Western Railroad Company, by or under an act of = 
Congress, approved May 12, A. D. 1864. | 


Whereas by an act of Congress approved May 12th, A. D. 1864, 
entitled “An act fora grant of lands tothe State of Iowa, in alternate 
sections, to aid in the construction of a railroad in said State,” cer- 
tain lands were granted to the State of Lowa, for the use and benefit 
of the McGregor Western Railroad Company, for the purpose of aid- 
ing In the construction of a railroad from a point at or near the foot 
of Main street, South McGregor, in said State,in a-westerly direction, 
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by the most practicable route, on or near the forty-third parallel of 
north latitude, until it shall intersect the proposed railroad running 
from Sioux City tothe Minnesota State line, in the county of O’Brien 
in said State of Iowa, which said grant was made to and accepted by 
the State of Iowa, upon the conditions, restrictions, and qualifica- 
tions therein named ; and 

Whereas said act of Congress further provides that in the event of 
the failure of said McGregor Western Railroad Company to build 
twenty miles of said road during each and every year from the date 

of its acceptance of said grant, then the State may resume 
39 said grant and so dispose of the same as to secure the comple- 
tion of a road on said line; and : 

Whereas said McGregor Western Railroad Company has wholly 
failed to build said railroad as therein required, and to perform the 
conditions of said grant, and has forfeited all rights to the benefits 
of said grant; now, therefore, 

Sri tron 1. Be it enacted by the General Assembly of the State of 
Iowa, That all lands and all rights to said lands, granted or intended 
to be granted to the McGregor Western Railroad Company by said 
act be, and the same are hereby, absolutely and entirely resumed by 
the State of Iowa, and that the same be and are as fully vested in 
sald State as if the same had never been granted to said railroad 
company. 

Sec. 2. This act being deemed of immediate importance shall take 
effect and be in force from and after its publication in the Iowa 
State Register and Iowa Statesman, newspapers published at Des 
Moines, Iowa. 


Approved February 27, 1868. 


I hereby certify that the foregoing act was published in the Iowa 
Statesman, February 28, 1868, and in the Iowa State Register, Feb- 
ruary 29, 1868. | : : 

(Signed) ED. WRIGHT, 
Secretary of State. 


40 Exuipsit No. 5. 
Laws of Iowa, 1868—Chap. EL VITT. 


Lands granted to the McGregor and Sioux City Railway Company. 


An act making a grant of land to the McGregor and Sioux City 
Railway Company, or, in case of their failure to accept the same, 
to the Forty-third Parallel Company, and to execute the trust con- 
ferred by act of Congress, entitled “An act for a grant of land to 
the State of Iowa, in alternate sections, to aid in the construction 
of a railroad in said State,” approved May 12, 1864. 

Section 1. Be it enacted by the General Assembly of the State of 
Iowa, That all the lands, rights, and privileges that are granted to 
the State of Iowa by an act of Congress, approved May 12, 1864, for 
the purpose of aiding in the construction of a railroad from a point 
at or near the foot of Main street, South McGregor, in said State, in 
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a westerly direction, by the most practicable route, at’or. near the 
forty-third parallel of north latitude, until it shall intersect the pro- 
posed railroad running from Sioux City to the Minnesota State line, 
in the county of O’Brien, in said State of Iowa, are hereby granted 
and conferred to and upon the McGregor and Sioux City Railway 
Company, a corporation organized under the laws of the State of 
lowa; Provided said railroad company accepting the provisions of 
this act shall at all times be. subject to such rules, regulations, and 
rates of tariff for the transportation of freights and passengers as 
may from time to time be enacted and provided for by the 
4] General Assembly of the State of Iowa, and further subject to 
the conditions, limitations, restrictions, and provisions con- 
tained in this act and in the acts of Congress panes said lands to 
the State of Towa. 

Sec. 2. This grant is made upon the express condition that said 
railway company shall have constructed and in running order a line 
of railway, as required by the provisions of the act of Congress mak- 
ing said grant to the State, and of this act upon the most practicable 
route, on or as near as practicable to the forty-third parallel of north 
latitude running within one mile of New Hampton, in Chickasaw 
county, and running from: thence by way of and within one mile of 
St. Charles City, Mason City, and Algona, until.it shall intersect in 
the county of O’Brien, in this State, the proposed railroad running 
from Sioux City to the Minnesota State line. | 

Sec. 3. This grant 1s conferred on.the MeGregor and Sioux City 
Railway Company on the further express conditions that in case 
said company shall fail to have its railway built and completed in 
good running order as far west as to Chickasaw, in range fourteen, 
m Chickasaw county, by the first day of September, 1869: or in case 

said company shall ‘fail to build and’ complete in good running order 
at least twenty miles, in addition in each and every year thereafter, 
and the whole of said road by the first day of December, 1875; then, 

and in case of any such failure, or on failure to comply with any 
42 of the conditions of this act, the State of Iowa may at any 

time resume all rights conferred by this act, and resume all 
rights to the lands hereby granted, and which may remain undis- 
posed of to said company on account of road actually built in com-_ 
pliance with the terms of this act: Provided, That if in any one 
year more road shall be built than is required by this act, it shall 
be regarded and treated as road built in the next succeeding year or 
years. 

Sec. 4. This railway shall be constructed upon the usual gauge of 
other first-class railroads in this State, and shall be constructed and 
finished in astyleand of a quality equal to the average of other first- 
class western railroads. | 

Sec. 5. The said company shall be entitled to the benefit of the 
selections of land already made under the grant to the State of Iowa 
of lands to aid in the construction of a ‘salvia from McGregor 
westward, on or near the forty-third parallel, approved May 12th, 
1864, and the line located under said grant shall be binding only 

so far as appa able to said selections. 
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Sec. 6. It is hereby made the duty of the Governor, when ten con- 
secutive miles of railroad have been built in accordance with the 
provisions of this act to certify that fact to the Secretary of the In- 
terior, and so on for each consecutive ten miles thereof, as the same 
shall be completed, and whenever the said McGregor and Sioux 

City Railway Company shall have completed in good run- 
43 ning order, according to the provisions of this act, its railway 
to point within one mile of St. Charles City, in Floyd county, 
it shall be the duty of the Governor of this State to cause patents to 
be issued to said railway company for one hundred aaa fifty sec- 
tions of said land, and when the said railway company shall in like 
manner have completed its railway to the east line of range twenty- 
two in Cerro Gordo county, then the said Governor shall cause pat- 
ents to be issued {to said railway company for one hundred and 
fifty sections of land, and when the said railway company shall in 
like manner have completed its railway to a point within one mile 
of Algona, in Kossuth county, then the Governor shall cause pat- 
ents to be issued to said company for one hundred and fifty sections 
more of said lands, and when the said railway company shall in 
like manner have completed its railway to the Little Sioux river, 
then the said Governor shall cause patents to be issued to said com- 
pany for all the balance of the lands granted for that purpose: Pro- 
vided, That the said railway company shall not convey or encumber 
any of said lands prior to the time it shall be entitled to patents 
therefor, as provided in this: act, and this act shall not be so con- 
strued as to grant to said railway company, or any person or per- 
sons whomsoever, any of said lands for any railroad heretofore 
built. | 

Sec. 7. All lands embraced in said grant, which were entered prior 

to January 1, 1866, under the homestead laws of the United 
44 States, shall be patented by the Governor of this State to the 

parties by whom the same where so entered, or to their heirs 
or grantees, upon the payment by them into the State treasury, 
within two years from the passage of this act, of the price of such 
lands as homesteads under the laws of the United States, and the 
money so paid for such lands shall be held for and paid over to said 
railway company, when such lands would have been earned by said 
company by the extension of said road, as required in this act. 

Sec. 10. It is further expressly provided that if said McGregor & 
Sioux City Railway Company shall fail or refuse to accept of this 
grant upon the conditions hereby imposed, and in time and manner 
as herein required, the Forty-third Parallel Railway Company may 
accept the grant within sixty days thereafter, and shall thereby be- 
come substituted to all the rights and subject to all the conditions 
hereinbefore mentioned, to the same extent as if said Forty-third 
Parallel Railway Company had been mentioned in this act in place 
of the McGregor & Sioux City Railroad (way) Company wherever the 
same occurs therein. , 

Sec. 9. The said McGregor & Sioux City Railway Company shall 
assent to and accept the provisions of this act by a written instru- 
ment under the seal of such corporation with the signatures of the 
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proper officers, within sixty days after the passage of this act; which 
said acceptance shall be filed in the office of the secretary of 
45 of State, and be by him recorded in the book by him kept 
for the recording of articles of association. And asa further 
condition of this grant, and at the time of the acceptance hereinbe- 
fore required, and as a part thereof the said MeGregor & Sioux City 
Railway Company shall procure and file with the secretary of State 
a full, absolute, legal, and effectual waiver, release, and surrender of 
all claim, right,or interest, or pretended claim, right, or interest of the 
McGregor Western Railroad (way) Company, its successors or assigns, 
in or to any of the lands granted to this State by act of Congress, 
approved May 12th, A. D. 1864, which claim, right, or interest 
arises out of or is on account of any railroad already constructed : 
Provided, That if the Congress of the United States shall make any 
additional grant of land to the State of Iowa to aid in the construc- 
tion of a railroad from McGregor, or any intermediate point toa 
point in O’Brien county, and the said McGregor & Sioux City Rail- 
way Company, their successors or assigns, shall comply with all the 
provisions of this act, and shall construct their railroad to O’Brien 
county, in the manner and time as provided in this act, then this 
release shall not operate to deprive said last-named company, their 
successors or assigns, of land in said contemplated additional grant 
for any railroad constructed. on said line between McGregor and 
O’Brien county. 
Sec. 10. This act being deemed of immediate importance 
AG shall take effect and be in force from and after its publica- 
tion in the Daily State Register and Iowa Evening States- 
man, 

Approved March 51, 1568. 

I hereby certify that the foregoing act was published in The Iowa 
Evening Statesman, April 2, 1568, and in the Daily State Register, 
April 3, 1868. : 

(Signed) ED. WRIGHT, 
Secretary of State. 


47 Exnuipir No. 6. 


Assignment of Land Grant by the MeGregor Western Railway Company 
to the McGregor and Sioux City Railway Company. 


Ata meeting of the directors of the McGregor Western Railway cite 
Company, held April 28th,-1868, at which all the directors were 
present, except Hon. George Greene, the following proceedings were 
had: 

On motion of Mr. Buell, the following resolution was unanimously 
adopted : 

Resolved, That the president or vice-president, with the secretary 
or assistant secretary, be, and they are hereby, authorized to make, 
execute, and deliver to the McGregor & Sioux City Railw: ay Com- 
pany a full, absolute; legal, and effectual waiver, release, and sur- 
render of all claim, right, or interest, or pretended claim, right, or 
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interest, of this company, its successors or assigns, in or to any of 
the lands granted to the Stateof Iowa by act of C ‘congress, approved 
May 12th, 1864, which claim, right, or interest arises out of or is on 
account of any railroad alre: ady “constructed. 

In pursuance of the authority conferred by the foregoing resolu- 

tion, and the requirements of a statute of the State of Iowa, 
48 enacted by the Legislature of said State, at its session in 1869, 

entitled “An act making a grant of land to the McGregor & 
Sioux City Railway Company,” &e. 

The McGregor Western Railway Company hereby transfers and 
assigns to the McGregor & Sioux City Railway Company, its sue- 
cessors and assigns, all and any claim, right, or interest of said Me- 
Gregor Western Railway Company, its successors OF assigns, 1n or 
to any of the lands granted to the State of Iowa by act of Congress, 
approved May 12th, 1864, which claim, right or interest arises out 
of or is on account of any railroad already constructed, and hereby 
makes a full, absolute, legal, and effectual waiver, release, and sur- 
render of all said claims as above described to McGregor & Sioux 
City Railway Company. 

In witness whereof, the said McGregor Western Railway Com- 
pany has caused their name to be signed hereto by their vice-presi- 
deat and assistant secretary, and their corporate seal attached hereto. 
wade [sEAL.] (Signed) McGREGOR WESTERN RAILWAY 

. COMPANY. 
N. A. COWDREY, Vice-President. 
J. M. BOKEE, Assistant Secretary. 


49 EXHIBIT No. 7. 


Acceptance by the McGregor & Sioux City Railway Company of the Act 
— Therein Named. 


At a meeting of the directors of the McGregor & Sioux City Rail- 
way Company, held April 28th, 1868, at which a majority of the 
directors were present, consisting of Messrs. Sage, Mitchell, Gurnee, 
James, Rudd, Cowdry, Buell, Wesley, and Sherman. 

The secretary being absent, N. A. Cowdrey’ was appointed secre- 
tarv pro tem. 

The following resolution, on motion of Mr. Cowdrey, was adopted, 
all voting in the affirmative, except Mr. Sherman, who voted in the 


negative, stating that he was wholly opposed to expending any 
money under any legislation which authorized the State to fix and 
+ regulate tolls. 


Resolved, That we assent to and, accept the provisions of the act 
making a grant of land to the McGregor & Sioux City Railway 
Company, or, in case of their failure to accept the same, to the 43d 
Parallel Company, and to execute the trust conferred by act of Con- 
gress, entitled “An act for a grant of land to the State of Iowa, in 
alternate sections, to aid in the construction of a railroad in said 
State,” approved May 12th, 1864, passed by the Legislature of the 
State of Iowa at its session in 1868. 


A 
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50 That, while accepting said act, we protest against the right 

assumed by the State of Iowa to make such rules and regu- 
lations and rates of tariff for the transportation of freight and pas- 
sengers as may from time to time be enacted and provided for by 
the General Assembly of the State of Lowa; and we: also protest 
against all other conditions and limitations, restrictions, and pro- 
visions contained in said act which are not contained in said act of 
Congress approved May 12th, 1864, granting said lands. 

That we claim that all of said matters not contained in said act 
of Congress are unwise in policy, unjust as against private vested 
rights, and entirely unauthorized by the act of Congress and by the 
constitution of the State of Iowa, and, for the above-and other 
reasons, wholly inoperative, illegal, and void. : 

That said restrictions, in our judoment, will so hamper us an 
depreciate our credit in the money markets of the world as to ren- 
der it wholly impossible for us to raise the $3,000,000 cash and up- 
wards required to complete said -line of railroad in accordance with 
the terms of said act. 


That we accept said act in good faith, meaning to use our best 


efforts to get the road constructed, and that we rely upon the honor 
and good faith of the State of Iowa, represented by her General 
Assembly, to remove said restrictions and limitations, and to place 
this line of road upon the same general footing as respects 
51 legislation that they have placed the line from Clinton to 
Council Bluffs, and when they have so placed us we will use 


every reasonable exertion to construct said road as speedily as possi- 


ble to the westerly line of the State of Iowa, and from thence to the 
Missouri river, onvor near the 45rd parallel of latitude. 

The above .and foregeing is the original release and waiver from 
the McGregor Western Railway Company to the MeGregor and 
Sioux City Railway Company, required to be a part of the accept- 
ance of said law, and a true copy of the acceptance thereof by the 
McGregor and Sioux City Railway Company. 

McGREGOR & SIOUX CITY 
RAILWAY COMPANY, 
(Signed) By N. A. COWDREY, 
Secretary pro tem. 
~ (Here follows diagram marked page 52.) 
Exuipir No. 9. 


Laws of Iowa, 18S76—Chap. 96. 


. 
a) | 
i 
ww 


McGregor and Missouri River Railroad Company. 


An act relating to the lands heretofore granted to the MeGregor and 
Missouri River Railroad Company resuming said lands, and re- 
granting the same upon new conditions to said company and pro- 
viding for forfeiture thereof, and in case of such forfeiture for the 
disposition to be made of said lands. 


Be it enacted by the General Assembly of the State of Iowa: 
Section L. That whereas the MeGregor and Sioux City Railway 
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Company, now known as the McGregor and Missouri River Rail- 
way Company, has failed to comply with the conditions and pro- 
visions of the acts of the twelfth General Assembly of the State of 
Iowa, approved March: 31st, 1868, entitled an act making a grant of 
land to the McGregor and Sioux City Railway Company, now, there- 
fore, all lands or rights to lands, saving and excepting all those 
tracts and parcels lying within twenty miles on pcm side of the 
located or constructed line of the Sioux City and St. Paul Railway 
Company, and within what is known as the “overlopping (over- 
lapping) limits,” heretofore granted or intended to be granted to the 
McGregor and Sioux City Railway Company, be, and the same are 

hereby, absolutely and entirely resumed by the State of Iowa. 
54 Sec. 2. That all of said lands and rights .to lands be, and 

are hereby, granted to and conferred upon the McGregor and 
Missouri River Railway Company, upon the following express terms 
and conditions, viz: That the McGregor and Missouri River Railroad 
Company, then called the McGregor and Sioux City Railway Com- 
pany, shall build and construct their railroad from Algona, in 
Kossuth county, to Emmetsburg, in Palo Alto county, and locate 
and establish their depot upon the depot grounds of said company, 
as shown by the town plat of Emmetsburg, thence to Spencer in 
Clay county, and locate and establish their depot upon section 7, in 
township 96, range 36, on or before the 1st_day of January, A. D. 
1877, and that the said McGregor and Missouri River Railway 
Company shall build and construct their railroad thence on the 
most direct and practicable route, to the point of connection in 
O’Brien county, within half a mile of Sheldon, with the Sioux City 
and St. Paul railroad, on or before the 1st day of December, A. D. 
1877. ; 

Provided, That Federal legislation be had in 1876, by which the — 
McGregor and Missouri River Railway Company is permitted to 
make its junction with the Sioux City and St. Paul railroad, west or 
southwest of Primghar, outside of O’Brien county; then in that 
event, said McGregor and Missouri River railway shall be con- 
structed from Spencer to Primghar, and thence to such point of in- 

tersection with the Sioux City and St. Paul railroad as the 
55 McGregor and Missouri River Railroad Company may desig- 

nate; and if Federal legislation is had after 1876, then said 
McGregor and Missouri River Railway Company may intersect the 
Sioux City and St. Paul railroad at such a point as the McGregor 
and Missouri River Railroad Company may determine: And, pro- 
vided further, Said railroad company, or any other railroad com- 
pany, accepting the provisions of this act, shall at all times be 
subject to such rules, regulations, and rates of tariff for the trans- 
portation of freights and passengers as may from time to time be 
enacted and provided for by the General Assembly of the State of 
Iowa, and further subject to the conditions, limitations, restrictions, 
and provisions contained in this act, and the acts of Congress grant- 
ing said lands to the State of Iowa, and the filing by any railroad 
company of the bond hereinafter provided shall be.taken and 
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accepted as an acceptance by. the company so filing of the above 
proviso, and each part thereof. 

Sec. 3. When the said railroad shall be built and onnnaiil to 
Spencer, in Clay county, then and thereupon the Governor of the 
State shall patent and transfer to said McGregor and Missouri River 
Railway Company all lands conveyed or appertaining to said grant 
lying east of said point, and coterminous with the completed por- 
tion of said railroad; and when said railroad shall have been built 
and constructed to the point of connection in O’Brien county with 

the Sioux City and St. Paul railroad, then and thereupon 
56 the Governor of the State shall patent and transfer to said 

McGregor and Missouri River Railway Company all the re- 
maining lands belonging to or embraced in said ii appertain- 
ing to this line of railroad. 

P rovided, That before any such patents ‘shall i issue the said Me- 
Gregor and Missouri River Railway Company shall file with the 
secretary of State a good and sufficient bond, approved by the Geov- 
ernor, in the sum of fifty thousand dollars, liquidated damages, 
within sixty days after the passage of this act, conditional upon the 
faithful performance of the provisions of this act, for the completion 
of said road to the point of connection in 0’ Brien county, with the 
Sioux City and St. Paul Railroad within the time specitied i In -sec- 
tion two of this act. 

Provided further, That if said MeGregor and Missouri River Rail- 
way company shall farl to build and construct their railroad within 
the time specified in this act then all lands belonging and apper- 
taining to said grant undisposed of at the date of the passage of this 
act shall revert to the State of lowa, and this provision shall be 
interpreted to mean all lands under said grant not patented to the 
said company at the date of the passage of “this act by reason of rail- 
road already constructed. | 


Src. 4. The said railroad shall be built upon and ee to all the 
terms and conditions named in the act of 1868, above cited, save in 
such respects as said terms and conditions are changed or amended 

by this act. 
o7 Sec. 5. Should the McGregor & Missouri River Railway 

Company fail to build and construct their railroad to Spen- 
cer, in Clay county, on or before the lst of January, A. D. 1877, or 
fail to file the bonds required by this act within the time prescribed, 
then all the lands belonging and appertaining to said grant undis- 
posed of at the date of the passage of this act shall revert to the State 
of Iowa, and this provision shall be interpreted to mean all lands 
under said grant not patented to the said company at the date of 
the passage of this act by reason of railroad. already constructed ; 
and any other railroad company first filing with the auditor of State 
a good and sufficient bond in the sum of fifty thousand dollars, to 
he approved by the Governor and executive council, as provided In 
section three, for a faithful pe rformance of the provisions of this act, 
may be, by advice of the Governor and consent of the executive 
council, substituted to all the rights and subject to all the provisions 
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of this act to the same extent as if the lands were conferred upon 
said company and named by this.act; and said company shall have 
the same time as is provided by section two of this act for the build- 
ing of the road. 

Said grant shall then enure to the benefit of the Iowa, Dakota 
& Black Hills Railroad Company, who shall have the right to file 
its bonds and accept said grant for thirty days thereafter, subject to 
the limitations and restrictions hereinbefore or hereinafter pro- 

vided. 

58 Sec. 6. Nothing contained in this act shall be so construed 
as to effect or change the rights of the McGregor and Mis- 
sourl River Railroad Company, or of the Sioux City and St. Paul 
Railroad Company, as now existing in relation to lands where their 
rights conflict or overlap; nor shall this act in any manner affect 
either company in any pending litigation, and if the McGregor and 
Missouri River Railroad Company shall obtain right or title to any 
lands heretofore patented to the State for the benefit of the Sioux 
City and St. Paul Railroad Company, over which the last-named 
company has constructed its road, then the McGregor and Missouri 
River Railroad Company shall for the consideration of one dollar 
convey and release to the Sioux City and St. Paul Railroad C vom pany 
a right of way over said lands on its present line, fifty feet in width 
on each side in ordinary cases, and in cases where cuts occur such 
additional width as may be necessary for protection against drifting 
snow, not exceeding one hundred and fifty feet in width on each 
side of said center line of track, and if any of said lands in dispute 
as to title shall be finally adjudged to the Sioux City and St. Paul 
Railroad Company, and be owned by it when the McGregor and 
Missouri River Railroad Company construct[s] its road or particu- 
larly designates its precise route or track toa junction with said 
Sioux City road, then the last-named company shall for the con- 
sideration of one dollar convey to the McGregor and Mis- 

oo sour! River Railroad Company a like right of way as above 
ag its road. It is further made an express condition of this 
grant that should the McGregor and Missouri River Railway Com- 
pany be finally adjudged to be the owner of section thirteen (13), 
town ninety-nine (99), range forty-two (42), which has been hereto- 
fore patented to the State for the use of the Sioux City and St. Paul 
tailroad Company, it being the section of land on which Sibley is 
located, in Osceola County, on which large expenditures and ex- 
pensive improvements have been made by the Sioux City and St. 
Paul Railroad Company, it shall be the duty of the McGregor and 
Missouri River Railway Company to permit the Sioux City and St. 
Paul Railroad Company to purchase said section at the price of. two 
dollars and fifty cents per acre, and upon the tender of the purchase 
money therefor the last-named company shall be entitled to receive 
said lands by a conveyance of all the title received by said McGre- 
gor and Missouri River Railway Company of the United States or 
from the State of Iowa, and the Sioux City and St. Paul Railroad 
Company shall thereupon confirm said plat of Sibley and complete 
the title of Osceola county to the ground given for the court-house, 
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and also confirm the title to all donations of lots. heretofore made 
for scheol-houses and church lots, and fulfill and confirm all con- 
tracts made with individuals for the sale of lots in Sibley ; and it 
is further provided that in case the McGregor and Missouri River 

Railway Company shall be constructed toa connection with 
60 the Sioux City and St. Paul Railroad Company at Sheldon, 

then the last-named company, in consideration of the forego- 
ing beneficial privileges, shall donate right of way and suitable 
depot grounds in the village of Sheldon to said McGregor and Mis- 
souri River Railway Company. | 

Sec. 7. The acceptance of the provisions of this act shall be deemed 
a release by the company accepting the same of all claims to un- 
patented land selected for and belonging to the original grant which 
have been entered and occupied in good faith pursuant to the pro- 
visions of the pre-emption or homestead laws; and upon the making 
of final proof of occupation aud improvement now required by law, 
and of good faith as aforesaid, to the satisfaction of the register of 
the State land office, the Governor is hereby authorized to execute a 
patent, for such land to the persons entitled thereto. ? , 

Sec. 8. This act being deemed of immediate importance, it shall 
be in foree from and after its publication in the Iowa State Leader 
and State Register, daily papers published in Des Moines, Iowa. 

Approved Mareh 15, 1876. 

[ hereby certify that the foregoing act was published in the Iowa 
State Leader, March 22,and in the Iowa State Register, March 22, 
1876. : 3 
(Signed) JOSIAH T. YOUNG, 

: Secretary of State. 


61 Exuipit No, 10. — 
Laws of Iowa, 1878—Chapter 21. 


Granting Lands to the Chicago, Milwaukee and St. Paul Railway 
Company. | 
An act in relation to the lands granted to the State of Iowa by 


act of Congress entitled “An act for a grant of lands to the State 
of Iowa, in alternate sections, to aid in the construction of a rail- 


road in said State,” approved May 12th, 1864, and to grant to and - 


impose upon the Chicago, Milwaukee and St. Paul Railway Com- 
pany the powers and liabilities mentioned in chapter four (4), 
title (10), of the Code. 


Whereas the McGregor and Sioux City Railway Company, now 
known as the McGregor and Missouri River Railway Company, has 
failed to comply with the provisions of the act of the twelfth Gen- 
eral Assembly of the State of Iowa, approved March 31, 1868, enti- 
tled “An act making a grant of land to the McGregor and Sioux 
City Railway Company ;” therefore, | 

Sec. 1. Be. it enacted by the General Assembly of the State of 
Iowa, That all lands or rights to lands heretofore granted to the 


ae 
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McGregor and Sioux City Railway Company be, and the same are 
hereby, absolutely and entirely resumed by the State of Iowa. 

Sec. 2. That all lands and rights to lands, whether in severalty, 
jointly; or in common, and including all lands or rights to 

ands, or any interest therein or claims thereto, whether cer- 
tified or not, embraced within the overlapping or conflicting 
limits of the two grants or roads made and described by the act of 
Congress hereinafter designated, granted to the State of Iowa to aid 
in the construction of a railroad from a point at or near the foot of 
Main street, South McGregor, in said State, in a westerly direction, 
by the most practicable route on or near the forty-third parallel of 
north latitude, until it shall intersect, in the county of O’Brien, a 
railroad running from Sioux City, Iowa, to the Minnesota State line, 
by act of Congress approved May 12, 1864, and entitled “An act for 
a grant of lands to the State of Iowa, in alternate sections, to aid in 
the construction of a railroad in said State,” be, and the same are 
hereby, granted to and conferred upon the Chicago, Milwaukee and 
St. Paul Railway Company, which company now owns and operates 
the said railroad from McGregor to Algona, upon the following ex- 
press terms and conditions, viz: | 

That the last-named company shall, in extension of its present 
line of road from McGregor to Algona, build and construct its road 
from Algona, in Kossuth county, to Emmetsburg, in Palo Alto 
county, and locate and establish its depot upon the grounds selected 
by the McGregor &. Missouri River Railway Company, as shown by 
the town plat of Emmetsburg, thence to Spencer, in Clay county, and 

locate and establish its depot upon section seven (7), township 
63 96, range 36,o0n or before the first day of January, 1879; 

thence on the most direct and practicable route to a point of 
connection with the Sioux City & St. Paul railroad, within one-half 
mile of the corporate limits of Sheldon, in O’Brien county, on or be- 
fore the first day of January, 1880. 

Sec. 3. When the said railroad shall have been built and con- 
structed to Spencer, in Clay county, then and thereupon the Gover- 
nor of the State shall patent and transfer to the Chicago, Milwaukee 
and St. Paul Railway Company all lands and rights to lands, and 
all interest or claims therein, mentioned in section two (2) of this 
act, and lying east of said point and coterminus with the completed 
portion of said road; and when said railroad shall have been built 
and constructed to the point of connection with the Sioux City and 
St. Paul railroad, then and thereupon the Governor of this State 
shall patent and transfer to said Chicago, Milwaukee and St. Paul 
Railway Company all the remaining lands belonging to or embraced 
in said grant —, to their line of railroad, including all or 
any part or moiety of the lands in said overlapping limits which by 
the terms of said act of Congress appertain to their line of road: 
Provided, That within twenty days from the passage of this act the 
said Chicago, Milwaukee and St. Paul Railway Company shall file 

with the secretary of State a bond, to be approved by the Gov- 
64 ernor, in the penal sum of two hundred thousand dollars, con- 
ditioned for the faithful performance on its part of all the pro- 
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visions and conditions of this act, which sum is agreed upon as 
liquidated damages, for the failure of said company to comply with 
the conditions of said act. 

Sec. 4. All the rights, power, and liabilities mentioned and pro- 
vided in chapter four (4), title ten (10), of the Code are hereby granted 
to and imposed upon the said Chicago, Milwaukee, and St. Paul 
Railway Company. . 

Sec. 5. Should the said Chicago, Milwaukee, and St. Paul Railway 
Company fail to file the bond or acceptance ‘mentioned in section 
three (3) of this act within the time prescribed, or fail to build and 
construct its road in accordance with the conditions, or any of them, 
set out in section 2 of this act, then and thereupon all lands and 
rights by this act conferred shail revert to the State of. Iowa. 

Sec. 6. The said railroad shall be built upon and subject to all the 
terms and conditions named in the act of 1868, approved March 31, 
1868, granting said lands to the McGregor and Sioux City Railway 
Company, save as such terms and conditions are changed by this 
act, or are eo And said railroad company accepting the 
provisions of this act, its lessees or assigns, shall at all times be sub- 
ject to such rules, regul: itions, and_rates of tariff for the transporta- 
tion of freights and passengers as may from time to time be en- 
acted and provided for by the General Assembly of the: State of 

Lowa. 
65 Src. 7. In case the Chicago, Milwaukee, and St. Paul Rail- 

way Company shall fail.to file the bond or acceptance pro- 
vided for in section 3 of this act within’ the time prescribed, then 
any other railroad company first filing with the secretary of State the 
bond aforesaid may be by the advice and consent‘of the executive 
counsel, substituted to all the rights and subject to all the provisions 
and conditions of this act conferred upon or made with reference to 
the Chicago, Milwaukee, and St. Paul Railway Company, in which 
case the acceptance provided for in section 3 of this act must be filed 
with the bond aforesaid. 

Sec. 8. The acceptance of the provisions of this act shall be deemed 
a release by the company accepting the same of all claims to un- 
patented lands.selected for and belonging to the original grant 
which have been entered and occupied in good faith, pursuant to 


the provisions of the pre-emption or homestead laws of the United’ 


States; and upon the making of the final proof of the occupation 
and improvement now required by law, and of good faith, as afore- 
said, to the satisfaction of the register of the State land office, the 
Governor is hereby authorized to execute patents for such lands to 
persons entitled thereto ; and also all lands embraced in said grant 
which have been patented by the Governor of this State, under the 
provisions of section 7 of chapter 58 of the laws of the twelfth 
General Assembly, and said lands so patented are hereby ex- 
66 pressly reserved from the operation of this act, and the title 
of said patentees and their assigns to the land so patented 

are hereby ratitied and confirmed. 
Sec. 9. If it shall be found that the Sioux City.and St. Paul Rail- 
road.Company has constructed its road over any portion of the lands 


~~ — 


— 
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granted by this act, so much land as may be now used and appro- 
priated for right of way and fencing at cuts for protection a Am 
snow as may be reasonably necessary, not exceeding in width one 
hundred feet, except at cuts, and in such case not exceeding two 
hundred feet in width, is hereby granted to said Sioux City and St. 
Paul Railroad Company, and expressly excepted from the grant to 
said Chicago, Milwaukee and St. Paul Railway Company, and if it 
shall be found that section thirteen, town (township) ninety-nine, 
range forty-two, or any part or interest therein shall be embraced 
within the limits of lands granted by this act to the Chicago, Mil- 
waukee and St. Paul Railway Company, said section being hereto- 
fore certifted by the State to the Sioux City and St. Paul Railroad 
Company as inuring to it-as a part of its land grant, and said last- 
named company having erected thereon valuable side-tracks, depots, 
grain elevators, hotel, and other improvements, and having platted 
a town or village thereon, sold and donated lots, and dedicated streets 
and parks for public uses, said section is reserved and excepted from 
this grant to said Chicago, Milwaukee and St. Paul Railwa 
67 Company, and the title thereto is hereby confirmed to the 
said Sioux City and St. Paul Railroad Company on condition 
that said company shall execute a valid conveyance to the State 
of Iowa, in trust for said Chicago, Milwaukee and St. Paul Railway 
Company, or other grantee of the State, as the Governor may direct, 
of an equal quantity of equal quality of land owned by said Sioux 
City and St. Paul Company, as would have inured to the Chicago, 
Milwaukee and St. Paul Railway Company by said section thirteen, 
said selection and conveyance to be approved by the Governor. The 
provisions of this section are hereby declared to be express conditions 
of the grants made by this.act. | 
Sec. 10. This act, being deemed of immediaie importance, shall 
take effect and be in force on and after its publication in the Iowa 
State Register and Iowa State Leader, newspapers published at Des 
Moines, Towa a. ; 
Approved February 27, 1878. 
I hereby certify that the foregoing act was published in the Iowa 
State Register and Iowa State Leader, February 25, 1878. 
(Signed) JOSIAH T. YOUNG, 
Secretary of State. 
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Exhibit No. 11—Continued. 
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Patent No. 3.—Sioux City & St: Paul Railroad of Iowa. 
° UNITED STATES OF AMERICA. 


To all to whom these presents shall come, Greeting : 

Whereas by the act of Congress approved May 12th, 1864, en- 
titled “An act for a grant of lands to the State of Iowa, in alternate 
sections, to aid in the construction of a railroad in said State,” from 
Sioux City, in said State, to the south line of the State of Minne- 
sota, at such point as the said State of Towa may select between the 
Big Sioux and the west fork of the Des Moines river, every alter- 
nate section of land designated by odd numbers for ten sections in 
width on each sidé of said road ; 

And whereas it is further enacted that, “in case it shall appear 
that the United States have, when the line or route of said road is 
detinitely located, sold any section or any portion thereof granted 
as aforesaid, or that the right of pre-emption or homestead settle- 
ment has attached to the same,” then so much land in alternate sec- 
tions or parts of sections designated by odd numbers as shall be 
equal to such lands as the United States have sold, reserved, or 
otherwise appropriated, or to which the right of homestead settle- 

ment or pre-emption has attached, shall be held by the State 
77 of Iowa for the uses and purposes aforesaid: Provided, That 

the lands so selected shall, in no ease, be located more than 
twenty miles from the line of said road. 

And whereas there has been filed in this office, through the See- 
retary of the Interior, under dates of July 26th and August 10th, 
1872, and February 10th, 1873, evidence of the completion of the 
first, second, third, fourth, and fifth sections, of ten miles each, of 
the Sioux City & St. Paul railroad, from the south line of the State 
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of Minnesota, southerly, to a point in section sixteen, township 
ninety-two, range forty-five, making in all fifty continuous miles of 
said road ; 

And whereas the sections and parts of sections of land inuring 
to the State of Iowa in aid of the construction of the Sioux City & 
St. Paul railroad for the said fifty miles of road have been selected 
and reported to this office in accordance with the act and the rules 
and regulations of the General Land Office, as shown by the original 
lists of selections, dated August 1st, 1872, June 18th, 1873, and 
October 29th, 1874, and certified under dates of August 1st, 1872, 
June 18th, 1873, and October 29th, 1874, by the register and re- 
ceiver at Sioux City, Iowa; . 

The said tracts being described as follows, to wit: 

North of base line and west of fifth principal meridian, Iowa. 


78 Ten-Mile Limits. 
Township ninety-five, range forty-six. 


Northeast quarter of section twenty-seven, containing one hun- 
dred and sixty acres. 


Township ninety-eight, range forty. 


South half of section nine, containing three hundred and twenty 
acres. 
Township ninety-six, range forty-five. 


Southeast quarter of southeast quarter of section thirty-one, con- 
taining forty acres. 


Twenty- Mile Limits. 
Township ninety-nine, range thirty-seven. 


Northeast quarter of northwest quarter of section seven, contain- 
ing forty acres; northwest quarter of northwest quarter, southeast 
quarter of northwest quarter, and south half of southwest quarter of 
section nineteen, containing one hundred and _ fifty-one acres and 
sixty-one hundredths of an acre. . 


Township one hundred, range thirty-seven. 


North half of southeast quarter, southwest quarter of southeast 
quarter, west half of southwest quarter, and northeast quarter of 
southwest quarter of section seven, containing two hundred and 

- fourteen acres and sixty-six hundredths of an acre. 

79 West half of northwest quarter of section nineteen, con- 

taining sixty-two acres and eleven hundredths of an acre; 
south half of northeast quarter, west half -of northwest quarter, 
southeast quarter and east half of southwest quarter of section 
twenty-nine, containing four hundred acres; east half of northwest 
quarter, southeast quarter and northeast quarter of southwest quar- 
ter of section thirty-one, containing two hundred and eighty acres. 
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Township ninety-eight, range thirty-eight. 


Northwest quarter of northwest quarter of section three, contain- 
ing forty acres and eleven hundredths of an acre; northeast quar- 
ter of northeast quarter, west half of northwest quarter, northwest 
quarter of southeast quarter, and west half of southwest quarter of 
section five, containing two hundred and forty acres and seventy- 
eight hundredths of an acre; northwest quarter of southeast quar- 
ter of section seven, containing forty acres; southwest quarter of 
northwest quarter, northeast quarter of southeast quarter, and south- 
west quarter of section nine. containing two hundred and forty 
acres; west half of northwest quarter and southeast quarter of 
northwest quarter of section eleven, containing one hundred and 
twenty acres. 

Northeast quarter of northwest quarter of section fifteen, contain- 

ing forty acres. 
80) North half of northeast quarter, northeast quarter of north- 
west quarter, southwest quarter of northwest quarter, and west 
half of southwest quarter of section seventeen, containing two hun- 
dred and forty acres. 


Township ninety-nine, range thirty-eight. 


Northwest quarter of northeast quarter, southeast quarter of north- 
west quarter, southeast quarter, north half of southwest quarter, and 
southeast quarter of southwest quarter of ‘section ‘one, containing 
three hundred and thirty acres and ninety-three hundredths of an 
acre. | , 

Southwest quarter of northeast quarter of section three, containing 
forty acres. 

Southeast quarter of northeast quarter, northwest quarter of north- 
west quarter, southeast quarter of northwest quarter, and northeast 
quarter of southeast quarter of section five, containing one hundred 
and seventy-three acres and seventeen hundredths of an acre. 

West half of northwest quarter and southeast quarter of southeast 
quarter of section seven, containing one hundred and six acres and 
fifty-four hundredths of an acre. 

Northwest quarter of northwest quarter of section nine, contain- 
ing forty acres. | 

North half of southeast quarter of section eleven, containing 

eighty acres. 
81 East half of northeast quarter and northeast quarter of 
northwest quarter of section thirteen, containing one hundred 
and twenty acres. 

Northwest quarter of northwest quarter of section fifteen, contain- 
ing forty acres. 

Northeast quarter of northeast quarter and southeast quarter of 
southeast quarter of section seventeen, containing eighty acres. 

North half of southeast quarter of section nineteen, containing 
elghty acres. | | 

Southwest quarter of northwest quarter and northwest quarter of 
southwest quarter of section twenty-one, containing eighty acres. 


by 


C., M. & ST. P. R’'Y CO. VS. S. C. & ST. P. R. R. CO., &€. 37 


Southeast quarter of northeast quarter, northwest quarter of north- 
west quarter, south half of northwest quarter, north half of south- 
east quarter, southeast quarter of southeast quarter, and southeast 
quarter of southwest quarter of section twenty-three, containing 
three hundred and twenty acres. 
West half of southeast quarter and south half of south west quarter 
of section twenty-five, containing one hundred and sixty acres. 
Northeast quarter of northwest quarter of section twenty-seven, 
containing forty acres. 
Southeast quarter of northeast quarter and northwest quarter 
of northeast quarter of section twenty-nine, containing eighty 
acres. 
82 Northeast quarter of northwest quarter and northwest 
quarter of northeast quarter of section thirty-one, containing 
eighty acres. 
East half of northeast quarter and southwest quarter of southwest 
quarter of section thirty-five, containing one hundred and twenty 
acres. 


Township one hundred, range thirty-eight. 


Southeast quarter of southeast quarter of section seven, contain- 
—— acres. 

t numbered four of section eleven, containing fifty-three acres 
and forty-eight hundredths of an acre. 

Northeast quarter of northeast quarter, northwest quarter, east 
half of southwest quarter, and southeast quarter of southeast quar- 
ter of section thirteen, containing three hundred and twenty acres. 

Northwest quarter of northeast quarter, southeast quarter of 
northwest quarter, and northwest quarter of southeast quarter of 
section fifteen, containing one hundred and twenty acres. 

Northeast quarter of northeast quarter, south half of northwest 
quarter, northeast quarter of southeast quarter, and northeast quar- 
ter of southwest quarter of section seventeen, containing two ca 
dred acres. 

Northeast quarter of northeast quarter, southwest quarter 

83 of northeast quarter, northeast quarter of southeast quarter, 

and west half of southwest quarter of section nineteen, con- 

taining one hundred and eighty-four acres and seventy- four hun- 
dredths of an acre. 

North half of southeast quarter, north half of southwest quarter, 
and southwest quarter of southwest quarter of section twenty-one, 
containing two hundred acres. 

East half of southeast quarter, southwest quarter of southeast 
quarter, and northwest quarter of southwest quarter of section 
twenty-three, containing one hundred and sixty acres. 

Northeast quarter of southeast quarter, east half of northeast 
quarter, southwest quarter of northeast quarter, and southeast po 
ter of northwest quarter of section twenty-five, containing two hun- 
dred acres. 

South west quarter of northwest quarter, southeast quarter of south- 
west quarter, west half of southeast quarter, and southeast quarter 
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of southeast quarter of section twenty-seven, containing two hun- 
dred acres. | 

South half of northeast quarter, southwest quarter of northwest 
quarter, and northwest quarter of southwest quarter of section 
thirty-five, containing one hundred and sixty acres. 


Township ninety-five, range forty. 


South half of northeast quarter, east half of northwest 
S4 quarter, southeast qu: irter of southeast quarter, and west half 
of southwest quarter ©’ section one, containing two hundred 
and ninety-four acres and eighteen hundredths of an acre; west 
half of southeast quarter of section three, containing eighty acres. 
North half of southeast quarter of section five, containing eighty 
acres; west half of southwest quarter of section seven, containing 
eighty-two acres and sixty-nine hundredths of anacre. East half of 
anitivwcnt quarter of section eleven, containing eighty acres; south 
half of southwest quarter of section thirteen, containing eighty 
acres; northeast quarter of-northwest quarter and southwest quarter 
of northwest quarter of section fifteen, containing eighty acres; 
east half of southwest quarter and north half of southeast quarter 
of section seventeen, containing one hundred and sixty acres; west 
half of northwest quarter, south half of southwest quarter, and 
southeast quarter of southeast quarter of section nineteen, contain- 
ing two hundred and five acres and twenty-five hundredths of an 
acre; north half of northwest quarter of section twenty-one, contain- 
Ing cighty acres; southeast quarter ‘of southeast qui arter, southeast 
quarter of northeast quarter, and southwest quarter of ‘northwest 
quarter of section twenty-three, containing one hundred and twenty 
acres; west half of northwest quarter of section twenty-seven, con- 
taining eighty acres; south half of southwest quarter and 
85 east half of southeast quarter of section twenty-nine, contain- 
ing one hundred and sixty acres. 


Township ninety-five, range forty-one. 


Kast half of southeast quarter of section one, containing eighty 
acres; north half of southwest quarter and south half of southeast 
quarter of section three, containing one hundred and sixty acres 
north half of northwest quarter of section five, containing seventy- 
eight acres and sixty-four hundredths of an acre; east half of 
southwest quarter and south half of southeast quarter of section 
seven, containing one hundred and sixty acres; west half of south- 
east quarter of section eleven, containing eighty acres; west half of 
northwest quarter of section fifteen, containing eighty acres; west 
half of southwest quarter of section nineteen, containing sixty-five 
acres and thirty-nine hundredths of an aere; seuth half of south- 
east quarter of section twenty-three, containing eighty acres; east 
half of northwest quarter and south half of southwest quarter of 
section twenty-five, containing one hundred and sixty acres; west 
half of southwest quarter of section twenty-seven, containing. eighty 
acres. 
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Township ninety-five, range forty-two. 


South half of northeast quarter of section one, containing eighty 
acres; south half of northwest quarter ‘and south half of 
86 southeast quarter of section three, containing one hundred 
and sixty acres; south half of northwest quarter and east 
half of southeast quarter of section tive, containing one hundred and 
sixty acres; west half of northwest quarter, north half of northeast 
quarter, and west half of southeast quarter of section seven, contain- 
ing two hundred and thirty acres and forty-one hundredths of an 
acre; east half of southwest quarter of section eleven, containing 
eighty acres; southeast quarter of southwest quarter and south half 
of southeast quarter of section thirteen, containing one hundred and 
twenty acres. | 
West half of southeast quarter and east half of northwest quarter 
of section fifteen, containing one hundred and sixty acres. 
East half of northwest quarter and south half of southeast quar- 
ter of section seventeen, containing one hundred and sixty acres. | 
Northwest quarter of southwest quarter and southeast quarter of 
southwest quarter of section nineteen, containing seventy-six acres 
and seventy-two hundredths of an acre. 
West half of southwest quarter and east half of southeast quarter 
of section twenty-three, containing one hundred and sixty acres. 
East half of southwest quarter and east half of southeast quarter 
of section twenty-five, containing one hundred and sixty acres. 
87 West half of northeast quarter of section twenty-seven, con- 
taining eighty acres. 
Northeast quarter of northeast quarter of section thirty-one, con- 
taining forty acres. 


Township ninety-nine, range thirty-eight. 
Northwest quarter of southeast quarter of section three, contain- 
ing forty acres. 
| Township ninety-six, range forty-one. 
East half of northwest quarter of section seven, containing eighty 
acres. 
Township ninety-three, range forty-eight. 
Southeast quarter of northwest quarter of section nine, containing 
forty acres. 
Township ninety-one, range forty-nine. 


Southeast quarter of northeast quarter of section three, containing 
forty acres. 


The said tracts as described in the foregoing pages, from number 
two to number six, inclusive, containing the aggregate area of ten 
thousand nine hundred and eleven acres and forty-one hundredths 
of an acre (10,911,435) : 

Now know ye that the United States of America, in consideration 
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of the premises and pursuant to the said act of Congress, have given 

and granted, and by these presents do give and grant, unto 

88 the said State of Iowa, for the use and benefit of the Sioux 

City and Saint Paul Railroad Company, of said State, and its 

assigns, the tracts of land selected as aforesaid, and described in the 
foregoing. 

To have and to hold the said tracts, with the appurtenances, unto 
the said State for the use and benefit of said Sioux City and Saint 
Paul Railroad Company and its assigns forever. 

In testimony whereof, I, Ulysses S. Grant, President of the United 
States, have caused these letters to be made patent, and the seal of 
the General Land Office +> be hereunto affixed. : 

Given under my hand at the city of Washington, this 
[L.s.] twenty-fifth day of January, in the year of our Lord one thou- 
sand eight hundred and seventy-five, and of the Independence 

of the United States the ninety-ninth. 

By the President: 

U. S. GRANT, 
By 8S. D. WILLIAMSON, 
. Secretary. 

L. Kk. LIPPINCOTT, 

Recorder of the General Land Office. 

Recorded in vol. 5, pages 135 to 142, inclusive. 

Indorsed as follows: Filed in State land office, February 1st, 1875. 
David Secor, register. 


Recorded in Book A of miscellaneous conveyances from the 
United States to the State of Iowa, on pages 471 to 477, inclusive. 


89 Exuipit No. 18. 


A List of Lands in O’Brien County, Iowa, patented to the State of Iowa, 
and by the State certified to the Sioux City and St. Paul Railroad Com- 
pany February 12, 1875. 
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A List of Lands in Dickinson County, Iowa, patented by the U. S. to the 
State of Iowa, and certified by the State to the Sioux City and St. Paul 
Railroad Company December 31, 1877. 


Parts of section. Acres. 


Section. 
Town 
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PF Rn EY ak Re RRS Sein A 3 98 38 640.50 
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A List of Lands in Osceola County, Iowa, Patented by the U.S. 


to the State of Iowa, and by the State. Certified to the Sioux City 


and St. Paul Railroad Company, December 31, 1877. 
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643.16 
643.12 
482.66 
599.32 
640 
640 
640 
640 
280.68 
320 
640 
640 
640 
602.92 
640 
692.64 
689.52 
682.04 
596.76 
640 
640 
640 
640 
640 
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640 
640 
640 
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320 
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134.10 
. 80 
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640 
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640 
640 
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640 
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640.98 
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A Last of Lands in Osceola County.— Continued. 


Parts of section. 3) Acres. 


Section 
Town. 
| Rang 


BTR * __.ccaih wien nits. ssiean’ ities ensiihcinaataiiaamaas a a 640 
| ONE RRR OE OR og -7 13} 98] 40 320 


AY... ccmenns cam nnddbmatiion saontiuaernen’ we ae ae 640 
BPR oc nineen omesatchiurenicun seein wi cae mane a 613.60 
BE © 00 occ srenccenimanbab’s detessais aeresnt a er ae 640 
BBE eee cicen coccch dene bak sede ecetandntiaeia a ae 320 
BTR nies <i vin. nicsriiencekeibiettacinn dbiaiilietoasiuala cance a 640 
BTR. ©. us. <jmines baleen naem coin guiaiaiekaied ocala eal ee One 640 


All ¢ 29 98 40 640 


-———e8e-— = 2 -—8e—-—— ee Hee mm we eter wm rl er ew wre re Oe re! ee 


BE. cnc spine :anin nen pales eb saalmiad sia 31 | 98 40 625.28 
BS: © onan cine nintimeokhn vatinn simu dee 33 98 40 640 


YC ee RAG RIE RANG REA I 640 
All « age ate 1|/ 99! 40 675.96 


Ail ©... nnd sansncceuapeal wounds 667.14 
BI: 4 ss niceain ant taba) ne nie cene tama seummas eee 656.34 


BR anieniy <<tsin: wnisiibthdgy cella anaes gia om maacniaalanatie 7 99 40 608.20 
All * a - 11 99 40 640 


-—— Fe we wm emer em ewe ewe we eer wr rer Se wo --—-— -—— womme «ee = = -<- 


BT: << seh tetas tala) en bi Wi a lig lena eee 13 Q9 40 640 
P| Ug a ree scatedalsimatsti sits sitesi sneaidalta ales Saath 17 99 40 640 
All * , 19 99 40 601.36 
BAT ccsiec sunt. ceo bo ie en is bas eee 21 99 40 640 
MIT «asic canteen niet a i ala aed aa irre as ‘ilies 27 99 40 640 


BE nce ns webeihieen makabeah we ce aleaiaiigieapiiagt abies 40 640 
Njnej,andnjnw 31 49 40 148.82 
S4ne,ands $ nw}, ands } of --.- .--.-----2 +. -- 31 99, 40 446.70 
Wd BO, ONE Db DW S- cncscin beter cncs cade cote ae 99 40 160 


S¢ne,ands3nw}j,ands } of seis saaectiia ethene ..--| 88] 99| 40 480 


Bh OE ccctcterrt: ss nitslnlaiaayh «elk Secwigin cic sascniagie adaetiasiaa 2° ae 387.39 
BEL. ccessnsitssiensntniatiaacidhs sci eininini-w ise cadiaabi cases denied ae nn 442.16 
BIE © a xieinscias ntti wpitecs: schintininn cae Spies sopnaiiicabameae ae 79.72 
Talk ©. « .cilg. secns-es eansaaiie clad amie taba ania -.| 13) 100} 40 640 


| 15° 100 40 640 


BEE © -nnlp sninis sihechintiuaiouighe classe ocatapia aun 


All & alk cha: trate ia EAGER EAMESS _.-| 17) 100} 40 640 


All “2 -ncineeakianncdancianieaiieent Si a an 606.72 
AM 8 2222 cn wwwe 22 somwnn -- 02 cee ewe 522 - cone -o oe! 21; 100 40 640 


BE: * cctiteid et aaa meen sinh loin sasha douawasii | 23) 100; 40 640 
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MEE, . ©... cnianisshiines ales coliiicuibaauitit duel lis dial tieak mail nae eee ee | 
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93 FE Ree ee ae LENE ae HEI EPEAT ae LEE, 29, 100 | 40 640 


BU 4 oi ctibini edieida' ses ces suadekab sna: ee oe 615.20 
DDD Oe nn ccies tendinendis accnitaiinanss “cstiliinenttll cas cali wendieciald peceauesle’ 71 640 
Tl 8s |... cies nupediie oSdesewttemeadie babes Genk) ee ee 640 
1; 98; 417 639 
FO ae ge Sea En ee en GEE ~=o| 3 | 48 
pS eee: Skee Baas acetal Sea ‘nica ‘iiciediiaa | 5) 98 41 654.42 
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Be FS oe ‘dal alias i ca a i as al dt il ‘ua 21 | oS 41 640 
EF i ee er ae 640 
DI a cccismcaite akc vclptiehiliad nei gsi. aieclies eae areas ia a a 41 | 640 

| 98} 41 | 540 
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Acres. 


384.14 
407.60 
406.72 
640 
640 
640 
598.60 
640 
640: 
640 
640 
640 
607.16 
640 
640 
662.18 
665.74 
669.72 
160 ; 
640 
640 
640 
160 
640 
640 
640 
320 
320 
160 
640 
640 
619.72 
628.48 
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Exhibit No. 13, Osceola Connty-<-Canitianed: 
Parts of section. é a 2, Acres 
S = S 
¥lél2 
ATE ssinscsuies, se cig oie sedi sibilant lianas 5| 99| 42 688.42 
rt bt dash dake meaie on ieee anaie eattiaidiciien:intessaio ania 7| -° 99 42 160 
© OE cia iehta wean ntaabed hagas 9 99 42 640 
All DD scgianitiialig Jonibalhds saiseiat ecvailblain takai nai eons Sleaialaiil 11 99 42 640 
MDD WE cis: cities «seri ei cipal lah lagi coat | 18] 99] 42 640 
BEE © iicc ictus sutipn dein nkincwanda > wianer heim willie 15 69 42 640 
BE sc csidinien ¢: mb ciddiding snemiibee ate abo 17 99 42 640 
ORO SOME D OS ©. oc vtin nce scans aien 19 99 42 160 
All of : aerangndnn: snipes equiabapiinn acibietliqinin della 21 99 42 640 
MR 2 oka entities nertnt iu pinibn pabultenk amelie aminabins 23 99 42 640 
MT sic seins sci cnsig aiid: apajied eciai: isipabs suai ik aaa ia 25 99 42 640 
DAE © Vcomow vtctie etninipaiainana eminence Walaa 27 99 42 640 
ee co cs iil “ileal: Seles elias 29 99 | 42 640 
Ih OD ©. weeny nds wails dns ebennkan adigiliaiel WAS. ae 42; °#4,®+40 
Sejne}andejse] nnpitl hone omen <inbieimsiaf omeeiniiens 31 99 42 120 
N gnejandn jn w j --...--- -.-..-.. ----.....| 88 99 42 160 
Sinej}ands3nw, and s } of- vee weieihted sage eae eae 99 42 480 
Njneandnjnw 1 dameiins sokdeS dchisiaialpmnain wien mie 35 99 42 160 
Sinejands 4nw jands } of_.--. ---- ~~ . -.-. 35 99 42 480 
E 4 of ne} and j se }- i cihehtiiou titirnian eins eek 7 | 100 42 102.26 
BE OE ccc cctchintt mind etd mike » cactus sph eibieitiidy seibnc 9; 100 42 410.66 
FE a 409.78 
Be enti: ciuietnts eiilipiiains islands nila 13 100 42 640 
Be OF sciinctts usinisliy ss desea seventies tomlin alia 15 100 42 640 
All * wiceind’s ii «sesiide' «shia cikeuladeanta ean sevinedins hoiann 17 100 42 640 
Ejne} PES PS NEST onnenaiion 19 | 100 42 160 
95 BOE ney talked einen ep Seen dail ihe 21 100 42 640 
Re cnce iti nnn tte tetas mntoiiene) Shiba 23 100 42 640 
RD 19: os: ss scsi isis sida dain: Seeugs alge iciage ets. agen 25 100 42 640 
pS Oe wp initinih <side: weed wepiaaak: ae a | ie 640 
SEE .csaeesinicnuetettis eninge sib, sun saiatallbaiing tai: aaa sails, cine 29 100 42 640 
Ejne}pandedse} identities shietisiigie * aianapmaincaaiipailan 31; 100 42 160 
BED ness: cisies wiicid rich cade eatin aan: a aa ae 640 
Se ©: nikidmaae scheint! cuaiiai osha. epujiiiiailaek-anieiiabiiide 35 100 42 640 
112,280.08 
The following land in Osceola county was patented to the State of 
Iowa by the U.S. and certified by the State to the Sioux City and 
St. Paul Railroad Company February 12, 1875: 


Parts of section. 5 Si o Acres. 
> z e 
o ° s 
L a 
B 8b 66 inc cmnsconbtimdtinkitn stae irene inemeh cand ses 9 98 40 320 
Total in Osceola county ------ ~ inn, ‘wiabibees: uhsniee anegasibaiiad abana Se 112,600.08 


(Endorsed:) No. 1481, eq. United States circuit court, dist. of 


seein Siig 


46 S.C. & ST. P. R. R. CO., &C., VS. C., M. & ST. P. R'Y CO. AND 


Iowa. Chicago, Milwaukee & St. Paul R. R. Co. vs. Sioux City & 
St. Paul R. R. Co. et al. Bill of complaint. Filed Mar. 4, 1879. 
KE. R. Mason, clerk. 


96 And on the 7th day of April, 1879, a subpoena in chancery 
: was filed in said cause, which said subpoena in chancery, to- 
gether with the marshal’s return of service endorsed thereon, are in 
the words and figures following, to wit: 


97 Unirep Srates or AMERICA, |... 
District of Iowa, ie 


The President of the United States to Sioux City and St. Paul Rail- 
road Company, Alexa: ler H. Rice, Elias F. Drake, John H. Gear, 

Governor of the State of Iowa; James K. Powers, register of the 
State land office of the State of Iowa: 


We command you, and each of you, that you appear before the 
judge of the circuit court of the United States for the district of 
Iowa, at Des Moines, on the first Monday of April, it being the 
seventh day of April next, A. D. 1879, to answer to the bill of com- 
plaint of the Chicago, Milwaukee & St. Paul Railway Company, this 
day filed in the oftice of the clerk of said court, and then and there 

to receive and abide by such Jude@ment and decree as shall 
98 then and thereafter be made, upon pain of Judgment being 
pronounced against you by default. 
To the marshal of the district of lowa. 

Returnable to the April rule day, it being Monday, the 7 day of 
April, A. D. 1879. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the U.S., at Des Moines, this the 4 day of March, A. D. 
1879, and of the Independence the 103 year. 

[SEAL. ] (Signed) EDWARD R. MASON, 
Clerk U.S. C. C., District of Iowa. 


Memorandum. 


The within-named defendants are notified that unless ne enter 
their appearance in the clerk’s office of said court, at Des Moines 
aforesaid, on or before the day to which the above writ is returnable, 
as above stated, the complaint will be taken against them as con- 
fessed, and a decree entered thereon accordingly. 

[SEAL. ] (Signed) EDWARD. R. MASON, 
Clerk U.S. C. C., District of Iowa. 


99 District oF Iowa, 


Jno. M. McDonald, of Sioux City, is hereby appointed special 
deputy U.S. marshal to serve this writ on S. C.'& St. P. R. R. Co. 
(Signed) J. W. CHAPMAN, 
: U.S. Marshal for the District of Iowa. 


I served the within writ on John H. Gear, Governor of Iowa, and 
James K. Powers, register of State land office, by delivering to each 


POLE tena a 
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of them a true copy — offices in Des Moines, Iowa, on the 17th day 
of M’ch, 1879. A. H. Rice & E. T. Drake not found. 


(S’g’d) J. W. CHAPMAN, 
U. S. Marshal. 

(S’g’d) By S. 8S. ECHRIDGE, 
Deputy. 


This writ came site my hands for service on the 4th day of March» 
A. D. 1879, and I served the same on the within-named Sioux City 
and St. Paul Railroad ‘Company on the 20th day of March, 
100 1879, by delivering a true copy of the same to Capt. J. L. 
Merian, ag’t for said company at Sioux City, lowa, at Sioux 

City, in the county of Woodbury, and State of Iowa. 


(Signed) J. W. CHAPMAN, 
| U. 8. Marshal, 
(Sod) By JNO. M. McDONALD, 


Special Deputy. 


Marshal’s fees: 


Mileage, 250 miles-_---- $15 00 
Service on 3 ------ $6 00 
Copy oS a oe $1 50 

$22 50 


(Endorsed:) No. 1481. Subpoena in chancery. Circuit court of 
the United States, district of Iowa. The Chicago, Milwaukee & 
St. Paul Railway Company vs. Sioux City & St. Paul Railroad Com- 
pany etal. Returnable to rule day, first Monday in April, A. D. 
1879. E. R. Mason, clerk. Filed Apr. 7, 1879. . E. R. Mason, 
clerk. . John W. Cary, comp’t’s sol. , Milwaukee, Wis. 


101 And on the 7th day of April, 1879, a préecipe for appear- 
ance was filed in said cause, which said preecipe for appear- 
ance, is in the words and figures following, to wit: 


102 os Precipe for Appearance. 
In United States Circuit Court, District of Iowa. 


THE CuicaGo, MILWAUKEE [AND] St. Pau Raltr- 
way Co., Complainant, No. —. April 
vs. Rule Day. 
Sioux Ciry & Str. Paut R. R. Co. e¢ al., Defendants. 


The clerk of said court will please enter my appearance for John 
H. Gear, Governor, and James K. Powers, register, defendants in 


above cause. 
(Signed) J. F. McJUNKIN, Att'y Gen’l, 
Solicitors for Defendant. 


The names of all defendants for whom appearance is entered must 
be written in full. 


(Endorsed :) U. S. cireuit court, district of Iowa. No.—: Eq- 


: 
\ 
i 


48 S.C. & ST. P. R. R. CO., &¢., VS. U., M. & ST. P. R’'Y CO. AND 


The Chicago, Mil. & St. P. R. R. Co. vs. Sioux City & St. P. R. R. Co. 


Preecipe for appearance. Filed Apr. 7,1879. E. R. Mason, clerk. 


103 And on the 5th day of May, 1879, a precipe for appearance 
was filed in said cause; which precipe for appearance is in 
the words and figures following, to wit: 


104 Precipe for Appearance. | 
In United States Circuit Court, District of Iowa. 


Tue Cuicaco, Minwauker & Str. Paut Rat.-) 
WAY Company, Complainant, 
vs. 

THe Stoux City & Sr. PAut RatLrRoap Com- 
pany, Alexander H. Rice, Elias F. Drake, 
John H. Gear, Governor of lowa, James K. 
Powers, Register of State Land Office of State 
of Iowa, Defendants. : y 


-No.—. Rule Day. 


The clerk of said court will please enter my appearance for the 
Sioux City & St. Paul Railroad Company, Alexander H. Rice, Elias 
F. Drake, defendants in above cause. 

(Signed) | . | J. H. SWAN, 
| Solicitors for Defendants. 


The names of all defendants for whom appearance is entered 
must be written in full. | 


105 (Endorsed :) U.S. cireuit court, district of Iowa. No. —. 

Ky. Chicago, Mil. & St. P. R. R. Co. vs. Sioux City & St. P. 
R. R. Co. Priecipe for appearance. Filed May 5,1879. E. R. Mason, 
clerk. . 


106 And on the 5th day of May, 1879, the defendants, John H. 

Gear, Governor, and James K. Powers, register of State land 
office, by J. F.. McJunkin, their solicitor, filed in said cause their an- 
swer to complainants’ bill of complaint, which said answer is in the 
words and figures following, to wit : 


107. ~—s‘In the Circuit Court of the United States for the District of 
Iowa. May Term, 1879. 


CuicaGo, MILWAUKEE AND St. Paut RaAILrRoap Co. 
vs. : 
Sioux City AND St. Paut RAILROAD ComMPaANny et al. 


Comes now John H. Gear, Governor, and James K. Powers, reg- 
ister of the State land office of the State of Iowa, parties defendants 
to plaintiff's bill of complaint in this cause filed, saving severally to 
themselves all exceptions by reason of the errors and imperfections 
in the said bill, answering say : | 

They admit that the Congress of the United States and the Leg- 
islature of the State of Iowa enacted the various statutes severally, 
as the complainant has set forth as exhibits in its said bill. 


Se ee 


~§-——— 


Si aie hagas: Stee ia ti a an a 
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That as to all other matters alleged in said bill these defendants 
A ge sufficient knowledge or information on which to form a 
elief. | 
These defendants, therefore, ask that the various allegations in 
“enpsonci ’s bill, not by this their answer admitted, the said plaintiff 
e required to prove. 
They pray to be dismissed from this cause with their costs. 
3 : J. F. McJUNKIN, 
Att'y Gen’l of State of Iowa, Solicitor for Defendanis. 
JOHN H. GEAR anp 
JAMES K. POWERS. 


(Endorsed :) No. 1481. The Chicago, Mil. & St. Paul R. R. Co. 
vs. Sioux City & St. Paul R. R. Co. eé al. Answer of John H. Gear 
& James K. Powers. Filed May 5, 1879. EE. R. Mason, clerk. 


108 And on the 30th day of May, 1879, the defendants, The 

Sioux City and St. Paul Railroad Company, Alexander H. 
Rice and Elias F. Drake, trustees, by J. H. Swan, their solicitor, filed 
their answer to complainant’s bill of complaint in said cause, which 
said answer is in the words and figures following, to wit: 


109 In the Circuit Court of the United States for the District of 
Iowa. Answer in Equity. 


THE Cuyicaco, MILWAUKEE AND St. Paut RAILRoAD CoMPaAny, 
Complainant, 
: against 
THe Sioux City anp Sr. Paut RAttroap Company, ALEXANDER 
H. Rice and Elias F. Drake, Trustees; John H. Gear, Governor 
of the State of lowa; James K. Powers, Register of the State Land 
‘Office of Lowa, Defendants. | 


The joint and several answers of the Sioux City and St. Paul Rail- 
road Company, Alexander H. Rice and Elias F. Drake, -trustees, de- 
fendants to the bill of complaint of the Chicago, Milwaukee and St. 
Paul Railway Company, complainant. 

These defendants, reserving to themselves, and to each of them, 
all right of exception to the said bill of complaint, for answer thereto 
saith : 3 

Ist. That the defendants admit that the Sioux City and St. Paul 
Railroad Company was duly organized under and by virtue of the 
laws of the State of Iowa, and a citizen of said State, and admit the 
citizenship and residence of the other defendants as alleged in said 
bill of complaint. 

2. And these defendants, further answering, admit the passage of 
the act of Congress set forth and shown in “Exhibit 1” of said bill 
of complaint, and the said act is here referred to as showing what 
was enacted therein, and beg leave to make the same a part of their 
answer and refer to therein the same as though the same was fully 
set forth in such answer. 
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3. That these defendants admit the passage of the acts of 
110 ~—sthe Legislature of the State of Iowa set forth and shown in 
Exhibit Nos. 2, 3, 4,5 of the said bill of complaint, and, for 
ereater certainty for what was enacted therein, beg leave to refer the 
same to this court for the construction, interpret ation, and effect 
thereof. | 
4. That these defendants admit that instruments in writing, of 
which Exhibits 6 and 7 of the said bill of complaint are copies, were 
filed in the office of the secretary of State of Iowa at the time al- 
leged in said bill; but these defendants further severally say that 
they, or any or either of them, to the knowledge or belief of the 
other, or either of them, dv not know and have never been informed, 
save by the said complainant’s bill, and cannot set forth as to their be- 
lief or otherwise, Whether the McGregor Western Railway Company 
executed and delivered to the McGregor and Sioux City Railway 
Company the instrument shown as “Exhibit 6,” or whether the ac- 
ceptance set forth in exhibit 7 was ever duly executed by the Me- 
Gregor and Sioux City Railway Company, and leaves the complain- 
ant to make proof thereof, as it shall be advised 1s material, and if 
the same are proven and admitted these defendants, for greater cer- 
tainty, beg leave to refer the said instrument, when the same shall 
have been produced to this court, for the interpret ation and effect 
thereof. 
That these defeidants admit that on or about the 19th 
111 =day of August, 1564, the MeGregor Western Railway Com- 
pang definitely fixed -and located its line of railroad from 
McGregor, in Clayton county, Lowa, to Colmar,in Winneshiek county, 
and thence westward through the counties of Chickas: aw, Floyd, Cerro 
Gordo, Hancock, Kossuth, Palo Alto, Clay, and O'Brien to a point 
in O'Brien county in section (19), township (95), range (40), and that 
a map of such location was filed in the General Land Office of the 
United States on the 50th day of August, 1864, and that on the 12th 
day of September following the odd-numbered sections within 
twenty miles on either side of said line not sold, reserved, or other- 
wise approprmited, were withdrawn from market and selected by the 
proper official authoritie , and the said location is shown on diagram 
annexed to said bill as“ McGregor Western Railway line, 1864.” 
And as these defendants allege that the said line was by the said 
McGregor Western Railway line detinitely fixed and located from a 
point at or near the foot of Main street, South McGregor, in the State 
of Lowa, in a westerly direction, by the most practicable route, at or 
near the 43d parallel ef north latitude to a point in O’Brien county, 
in section 19, township 95, range 41, and.that on or about the 30 
day of August, A. D. 1864, the McGregor Western Railway Com- 
pany, through its officers, caused to be filed in the office of the Sec- 
retary of the Interior of the United States a map of such-loecation 
of their said road, and on the 12th day of September, A. D. 1864, 
the Commissioner of the General Land Oftice of the United 
112 States, under the provisions of section- five and eight of the aet 
of Congress, approved May 12th, 1864, by an order from said 
department directed and sent to the land officers at Sioux City, Iowa, 


oe 
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withdrew from said location homestead entry or pre-emption claim 
all the odd-numbered sections of public lands in said district within 
twenty miles on each side of said located line, which order was re- 
ceived by said officers of the land office at Souix City, September 
29th, 1864, and the lands were from that date withdrawn in accord- 
ance with said orders, and on the 24th day of October, A. D. 1864, the 
Commissioner of the General Land Office, in order to more definitely 
fix and deterniine the lands so withdrawn, and to select and reserve 
the same for said McGregor Western Railway Company, made and 
forwarded to the local land office at Sioux City a map showing the 
line of said road, and indicating and defining the ten-mile limits of 
the said grant by line in pink color drawn on said map, and twenty 
mile limits of said grant by a line in green culor, and directing that 
the even-numbered seetions within such ten-mile limits be subject 
to sale or pre-emption at $2.50 per acre, and to homestead entry 
subject to the restriction in the Ist section of the homestead act. 

That upon the diagram hereto annexed are shown lines defining 

the 10 and 20-mile limits referred to in said order of October 
118) =. 24th, and accompanying map designating the lands so selected 

and withdrawn, called “10-mile limits withdrawn, October 
24th, 1864,” and “20-mile limits withdrawn October 24th, 1864,” 
which diagram is hereto annexed to this answer, and appears upon 
the map marked Exhibit “A.” 

And these defendants allege that thereupon the limits of the 
grant of the State of Iowa for the use and benéfit of the MeGregor 
Western Railway Company became fixed and determined by the 
said act of the said railway company and the proper officers of the 
United States, and there was afterwards sold and disposed of by the 
United States, within the said ten-mile limits of such location as so 
defined, large quantities of land by purchase, pre-emption, and 
homestead entry at the double minimum price provided for in said 
act of Congress of May 12th, 1864. (Exhibit 1 of PI’ff bill.) 

6. And these defendants further severally say that they or any 
or either of them do not know and have never been :nformed save 
by the complainant’s said bill, and can not set forth as to their belief 
or otherwise, whether the said land department of the United States 
in its annual reports and otherwise for the year- 1865, 1866, and 
partially in 1867 issued and published a map of Iowa, entitled 
“Diagram of public lands in Iowa,” on which the line of railroad 
with which the McGregor Company were required to intersect in 

O’Brien county is shown in nearly a straight line from Sioux 
114 City to the Minnesota State line in range 54, crossing O’Brien 

county diagonally from southwest to northeast corner, or 
whether they published any map or diagram during said years 
showing any line or route of said road in any manner. 

And these defendants deny that said publications were known to 
the Sioux City and St. Paul Railroad Company, and deny that the 
said publication or said line or route of said road shown thereon 
was ever treated by the officers of the said company either before or 
after or during the year 1864, or at any time as the probable route 
of their railroad as having any connection with or reference or rela- 
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tion to their line of road or that they had any knowledge or notice 


thereof. , 

And these defendants allege that the Sioux City and St. Paul 
Railroad Company was not organized or in existence prior to the 
first day of January, 1866,and that they had no line or route of road 
prior to the location of their line in the fall of 1866 (written in pen- 
cil “corrected from 1867”), as hereinafter stated, which location was 
made without reference to or knowledge as such publications. 

7th. That these defendants deny each and every allegation in the 
11th paragraph of said bill of complaint relating to the location of 
the line of the Sioux City and St. Paul Railroad, except as the same 
may correspond with the facts hereinafter alleged in relation thereto 

in paragraph 24 oi this answer. 
115 8. That these defendants deny each and every allegation 
in the 12th paragraph of said complaint, and in respect to 
the matters set forth in said paragraph, and that the said McGregor 
and Sioux City Railway Company, by its officers and agents, intend- 


ing and designing to injure and defraud the defendant company, - 


and deprive it of a portion of its lands, to wit, the lands described 
in said bill of complaint, procured the acquiescence of the. Land 
Department of the United States to the various steps, orders, ap- 
provals, letters, and withdrawals referred to in said paragraph of 
said bill of complaint in reference to the survey and alleged loca- 
tion of said line through said counties of Clay and O’Brien to an 
intersection with the Sioux City and St. Paul line in said county of 
O’Brien. 

That in furtheranée of said fraudulent and unlawful purpose said 
McGregor and Sioux City Railway Company did in the year 1869 
cause a pretended survey to be made of said new line (though with 
what care or thoroughness these defendants are not advised) and did 
cause a map thereof, through said county of Clay but no further, to 
be made of the same and filed with the Secretary of the Interior 


and afterwards in said year 1869 did make a furtherance of said | 


pretended line through the county of- O’Brien to an intersection 
with the line of the defendant company and caused a map thereof 
to be made and filed with the Secretary of the Interior in Sept. of 
that year. 
116 That said survey of said line and the making and the 
filing of the maps thereof was done wholly without author- 
ity of law or of any act, direction, or order of any officer of the 
United States having authority in the premises, that the same was 
not in compliance with any order of the Commissioner of the Gen- 
eral Land Office, but was in direct violation thereof, and an unwar- 
ranted departure from the lines of route as definitely fixed and 
located in 1864, as stated in said bill of complaint and herein, and 
trom the lines of road referred to and contemplated in the said act 
of Congress (Exhibit one of said bill of complaint), requiring the 
said road to be located on or near the 43d parallel of north lati- 
tude, and of the requirement of said commissioner that they show 
their true location. 
And these defendants allege that the location made in 1864, as 
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aforesaid, was and is a compliance with the terms and conditions of 
the said act of Congress, and is a good and practicable route and 
location, free from any engineering difficulties, and easy of construc- 
tion, and was made and established by the MeGregor Western Rail- 
way Company, and accepted and approved by the proper legal 
authorities of the United States to a point in section 19, township 
95, range 40, west from which point to a point of intersection with 
the Sioux City.and St. Paul Railroad, was the only part of said line 
not definitely located and established. 

That from such point in said section 19 to such point of inter- 
section is a good, direct, and practicable route, free from engineer- 

ing difficulties and easy of construction. 
117 That notwithstanding which the said McGregor and Mis- 
sourl River Railway Company unlawfully and without au- 
thority, and in defiance of the terms and conditions of the said act of 
Congress and requirements of the said commissioner, and with the 
intent to injure, wrong, and defraud the Sioux City and St. Paul 
Railroad Company, and to bring within the ten and twenty-mile 
limits of the location to be made by said company, large and valuable 
tracts of land in Osceola and Dickinson counties, and not within 
the ten or twenty-mile limits of their true, definite, and fixed loca- 
tion, but within the ten and twenty-mile limits of the definite loca- 
ticn of the Sioux City and St. Paul Railroad, and set apart and 
reserved for said road, that they might set up a fraudulent, wrongful, 
and fictitious claim thereto and annoy, harrass, injure, and defraud 
the said defendant corporation in the fall of 1868 and spring of 
1869, wrongfully, unlawfully, and fraudulently made a survey of a 
line of railroad through Clay and O’Brien counties as stated afore- 
said herein, making their pretended and fraudulent line, after the 
same comes within the twenty-mile limits of the Sioux City and St. 
Paul railroad,:just so far to the north of the true located line as 
that the twenty-mile limit of such fraudulent line would extend to 
and coincide with the north line of the State of Iowa, and include 
within the said limits the land up to the north line of the State. 
Upon the diagram hereto annexed marked “ Exhibit A” is 
118 shown the ten and twenty-mile limits as claimed under such 
fraudulent survey of 1869 marked “ten-mile limit of location 
of 1869,” and “twenty-mile limit of location of 1569.” 

‘9th. That these defendants deny that the State of lowa has ever 
selected the point on the south line of the State of Minnesota, be- 
tween the Big Sioux and the west fork of the Des Moines river, as 
the terminal point of the line of railroad from Sioux City, as pro- 
vided by said act of Congress, but on the contrary these defendants 
aver that the State of lowa, by law duly enacted, authorized the 
selection of the said terminal point of the line of said railroad from 
Sioux City, as required by said act of Congress, which said _last- 
mentioned law of the State of Iowa is set forth in Exhibit B, hereto 
annexed and made a part hereof, to be made by the Sioux City and 
St. Paul Railroad Company, and that said selection was made by 
this defendant, the Sioux City and St. Paul Railroad Company, pur- 
suant thereto as agent of the State of Iowa, and by the authority 
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therin conferred and powers therein delegated, and that said selec- 
tion of said terminal point was duly approved by the Governor of 
the State of Iowa, and by the Secretary of the Interior of the United 
States, and that said selection is in all respects legal, valid and bind- 
ing upon all parties interested therein upon said State of Iowa and 
upon the United States. 
10th. That these defendants deny that the said Sioux City 

119 and St. Paul Railroad Company has constructed its said rail- 

road as alleged in said complaint or otherwise than herein 
stated. 

And defendants, further answering, aver that it has winntondad 
its said railroad, beginning in said Sioux City and ending at the 
south line of the State of Minnesota, in full comphance with said 
act of Congress, and aforesaid acts of the Legislature of the State of 
fowa relating thereto, except not to exceed twenty-four miles thereof 
lving between Sioux City and Le Mars; that the length of road com- 
pleted is 57.22 miles, and it las constructed its said railroad through 
and continuous with all the lands in controversy herein, and has 
constructed sufficient and all of its said railroad necessary and re- 
quired to enable it to receive and to entifle it to all of lands run- 
ning to it under and by virtue of said grants, among which lands to 
Ww hic h it is so entitled are the lands in controversy he ‘rein, and that 
by virtue of the premises and facts herein stated the said lands in 
controversy became and of right ought to be the absolute property 
of this defend: ant, the said Sioux City end St. Paul Railroad Com- 
pany. 

llth. That these defendants wine say that they or either of 
them, to the knowledge or belief of the others, or either of them, do 
not know and have never been informed, save by the complainant’s 
bill, and cannot set forth as to their belief or otherwise, whether at 
the date of the Congressional grant the Government lands desig- 

nated by odd-numbered sections within twenty miles’ of 
120 either side of the line from McGregor westward, and east of 

the east line of Kossuth county, lowa, had all been sold, re- 
served, or otherwise appropriated by the United States with a few 
unimportant exceptions, or what amount of such odd-numbered sec- 
tions had been-sold, reserved, or appropriated, or whether west of the: 
east line.of Kossuth county, and thenee west within twenty miles on 
either side of the line located, large quantities of the Government 
land designated by odd-numbered sections, had been sold, reserved, 
or otherwise appropri ated by the United States prior to the taking 
effect of the said Congressional grant, or as to whether there could. 
be found that enured to the MeGregor grant, either exclusive or in- 
clusive of the lands in controversy, the amount of acres stated in 
suid bill of complaint, and leaves the complainant to make such 
proof of the same as it may be advised is material; but these de- 
fendants allege that there were sufficient lands in the odd-numbered 
sections lying outside the ten-mile limits and within the twenty-mile 
limits of the said grant to the State of Towa to aid in building a 
railroad from McGregor westward, exclusive of the lands in contro- 
versy in this action not sold, reserved, or otherwise appropriated, 
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from which to select and make any and all deficiencies made or oc- 
‘asioned by the sale, reservation, or appropriation by the United 
States of any lands in said grant after the passage of the said act of 
Congress, May 12th, 1864, and sufficient amount of such lands were 
selected and certified to the said State of Iowa for the use and 
121 ~—benefit of the McGregor and Missour1 River Railway Com- 
pany from the odd-numbered sections outside the ten and in- 
side the twenty-mile limits of such grant to make up for any and all 
deficiencies made or occasioned by the sale, reservation, or appropri- 
ation by the United States of any lands within said grant after the 
passage of the said act of Congress, May 12th, 1864. 
12th. That these defendants admit the passage of the act of the 
Legislature of the State of lowa, set forth and shown in Exhibit oe 
“9” of complainant’s bill of complaint, and for greater certainty a 
to what was enacted therein, beg leave to refer the same to this 
court for the construction, interpret ation, and effect thereof. 
15th. That these defendants admit the passage of the act of the 
Legislature of the State of Iowa set forth and shown in Exhibit No. 
“10” of the said bill of complaint, and for greater certainty as to 
what was enacted therein beg leave to refer the same to this court 
for the construction, interpret. ation, and effect thereof. | 
14th. That these defendants further severally say that they, or 
either of them, to the knowledge or belief of the others or either of 
them, do not know and cannot say of theirown knowledge whether 
the complainant accepted the said grant and gave and filed the 
bond required in the last-mentioned act, and leave the complainant 
to make proof thereof as it may deem material. 
122 But these defendants allege that the railroad built and 
constructed by the complainant toa point of junction with 
the Sioux City and St. Paul railroad at Sheldon, in O’Brien county, 
is not built or constructed through the counties of Clay or O’Brien, 
either. upon or near the de finitely located line of the McGregor 
Western Railway Company or upon the fraudulently surveyed line 
of the McGregor and Missouri River Railway Company, but upon 
another and different line from either, and that the line of road con- 
structed by the complainant, in so far as the location is concerned, 
is a departure from and in no manner in compliance with the terms 
and conditions of the said act of Congress of May 12, 1864; that 
said line is shown on Exhibit “ A ” hereto attached. 
15th. That as to whether prior to the Ist day of January, 1879, 
the Governor of the State of Iowa certified to the Secretary of the 
Interior of the United States that the complainant had completed 
its railroad from Algona, in Kossuth county, to Sheldon, in @’Brien 
county, as stated in paragraph 24 in complainant’s bill, these de- 
fendants severally say that they have no information or belief. But 
these defendants deny that thereby the said complainants became 
entitled to demand and receive from the Governor of the State of 
Jowa and the register of the State land office patents for all or any 
of the lands enuring to the road from a point at the foot of Main 
street, South McGregor, i in said State, in a westerly direction 
123 by the most practicable route on or near the 45d_ parallel 
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of north latitude to a point of intersection in O’Brien county, 
with the railroad running from Sioux City to the State line under 
the act of Congress aforesaid, which had not previously been pat- 
ented to the McGregor and Missouri River Railroad Company, and 
deny that they became or are entitled to demand or receive from 
the said Governor and register of [the] State land office of the State 
of Iowa under said act of Congress patents for any lands whatever. 
16th. That these defendants admit that the lands described in 
Exhibit “11” of the plaintiffs were on the 9th day of June, 1863, 
by the Commissioner of the General Land Office of the United 
States certified to the Secretary of the Interior of the United States 
as land enuring to the State of Iowa in aid of the construction of 
of the Sioux City and St. Paul Railroad Company, and recom- 
mended that the same be approved and carried into patent, but 
deny that the same were wrongfully, unlawfully, and mistakenly 
so certified and recommended. 
17th. That the defendants admit that on the 10th day of June, A. 
D. 1873, the Secretary of the Interior of the United States approved 
the said list, certificate, and recommendation, and in pursuance ~ 
thereof, on the 17th day of June, A. D. 1873, a patent from the 
United States was executed and issued to the State of Iowa for all. 
of the said lands for the use and benefit of this defendant, the 
124 Sioux City and St. Paul Railroad Company, but deny that 
the said Secretary of the Interior’ disregarded the rights of 
the complainant, or the McGregor and Missouri River Railway 
Company, or the McGregor Western Railway Company, or any other 
beneticiary tinder the trust imposed by the said act of Congress, or 
that the said list, certificate, and recommendation were wrongfully, 
unlawfully, and mistakenly approved, or that the patent for 
the said lands was wrongfully, unlawfully, or mistakenly executed 
or issued, and deny that by any wrong or mistake’the het of lands 
described in Exhibit “12” were patented to the State of Iowa .on 
the 25th day of June, A. D. 1875, or that the patent for such list 
was wrongfully, unlawfully, or mistakenly issued ; and these defend- 
ants allege that after the location of the said McGregor and Missouri 
River railroad’ as aforesaid, and prior to the commencement of this 
action, this defendant, the Sioux City and St. Paul Railroad Com- 
pany, in due form, made.application to the proper officers of the 
United States to have the lands appertaining to its said railroad 
under said act of Congress and said act of said General Assembly, 
set forth in said Exhibits 11, 12, and 13, patented and conveyed to 
the said State of lowa, in trust and for the use and benefit of the said 
Sioux City and St. Paul Railroad Company, and that the said ap- 
plication was resisted by said McGregor and Misscuri River Rail- 
way Company, but that after full hearing and examination into 
the. merits thereof, and after hearing and. considering all the 
proofs and allegations of said McGregor and Missouri River 
125, Railway Company in opposition thereto, the said Secretary 
of the Interior of the United States, by and with the advice 
and conformity with the opinion of the Attorney General of the 
United States, did, in June, A. D..1878, decide and determine that 
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said lands in controversy of right and according to law and the 
terms and conditions of said act of Congress and said last-mentioned 
act of the said General Assembly belonged to this defendant The 
Sioux City and St. Paul Railroad Company, and did then award 
said lands in controversy to the said Sioux City and St. Paul Rail- 
road Company, and that pursuant to said decision and award of 
Secretary of the Interior, the proper patent or patents were in due 
form of law issued to said State of Iowa for all of said lands in con- 
troversy for the use and benefit of this defendant The Sioux City 
and St. Paul Railroad Company. ; 

18th. That these defendants admit that on the 31st day of Decem- 
ber, 1877, the Governor and register of the State land office of the State 
of lowa, certified to the Sioux City and St. Paul Railroad Company 
the lands described in Exhibit “13” of complainant’s bill, but den 
that the same was wrongfully, unlawfully, or mistakenly so certi- 
fied, and deny that the Governor and register of the State land office 
of the State of Iowa wrongfully, unlawfully, and mistakenly refused 
to certify the said lands in the said three lists to the complainant, 

but aliege that such refusal was right, lawful, and proper. 
126 19th. That these defendants admit that the lands described 

in the lists annexed to complainant’s bill of complaint, marked 
Exhibits “ 11,” “12,” and “13,” he within twenty miles on one side 
or the other of the Sioux City and St. Paul Railroad Company’s 
line of road, but deny that the said lands le within twenty miles of 
one side or theotherof the lineof complainant’s railway or of the line 
of road located and approved by the proper legal authorities of the 
line of road contemplated by the act of Congress aforesaid, approved 
May 12th, 1864. | 

That on the diagram hereto annexed marked Exhibit “A” is 
shown the location and the ten and twenty-mile limits of each side 
of said locations and of the Sioux City and St. Paul railroad. 

—20th. That the defendants admit the execution of the trust-deed 
to A. H. Rice and E. F. Drake, as set out in said bill, and that the 
said A. H. Rice and E. F. Drake claim the interest in said lands 
granted and conveyed to them by such deed of trust. 

21st. And these defendant’s, further jointly and severally answer- 
ing to the said complainant’s bill, allege that in the month of Jan- 
uarv, 1866, the articies of incorporation of the Sioux City and St. 

Paul Railroad Company were duly signed, filed, and recorded 
127 ~—as provided by the lowe of the State of Iowa, and thereupon 

and thereafter the said company became and still is a corpo- 
ration under the laws of the State of Iowa. 

22. That in the year 1866 there was duly enacted by the General 
Assembly of the State of lowaa statute, which became a law by the 
approval of the Governor of said State of Lowa on the third day of 
April, A. D. 1866, entitled “An act to accept of the grant and carry 
into execution the trust conferred upon the State of Iowa by an act 
of Congress entitled an act fora grant of lands to the State of Iowa, 
in alternate sectio.is, to aid in the construction of a railroad in said 
State,” the same being chapter 154 of the laws of Iowa for 1866, and 
which is set forth in said Exhibit “ B,” hereto annexed and made a 
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part hereof, and that thereby the lands, rights, and privileges granted 
to the said State of Iowa by said act of Congress, set forth in said 
Exhibit “ No. 1” of said complainant’s s bill, were accepted by the said 
State of Towa on the terms, restrictions, and conditions named and 
specified in said act of Congress, and that all the said lands and the 
rights, franchises, and privileges appertaining to the said line of 
‘allroad therein provided for, from said Sioux City to the south line 
of the State of Minnesota, were conferred upon and granted to the 
defendant, the said Sioux City and St. Paul Railroad Company. 
23d. That within six months afte r the passage of said act set 
128 forth in said Exhibit “ B,” to wit, on the 25th day of Septem- 
ber, A. D. 1866, the Sioux City and St. Paul Railroad Com- 
pany filed in the office of the secretary of the State of Iowa a written 
assent and acceptance of said mentioned act. 
24th. That prior to the organization of said Sioux City and St. Paul 
Railroad Company, as stated herein, the Towa Falls and Sioux City 
Railway Company, named in said bill of complaint, had, under acts 
of Congress and of the State of Iowa, obtained a grant of lands lying 
and being i in the counties of Clay and O’Brien and adjacent counties 
on the south, to aid in building its line of road, and had duly sur- 
veyed and de finitely fixed its line of route, and had thus received a 
prior right to said lands as against said defendant company ; iad 
said McGregor and Western Railway Company having Iocated and 
definitely fixed its line of road as far west as section 19, “township 95, 
range 40, aforesaid, as hereinbefore stated and admitted, which facts 
were well known to this defendant company at and prior to the loca- 
tion of its own line, it became necessary and was proper and for the 
interest of said company to so locate its said line of road as to pro- 
duce the least conflicting or overlapping of its land limits with those 
of said railway companies having said prior locations and comply 
with the provisions of law in that behalf made and provided. 
That with this object, and to unite the said connection here- 
129 — inafter set forth, on the 27th day of September, 1866, the Sioux 
City and St. Paul Railroad Company commenced the location 
of its line of railroad at Sioux City, in the State of Iowa,and between 
that time and the fourth day of October of said year it definitely 
located and established its line of road by surveying and staking the 
same upon the face of the earth from Sioux City to the south line of: 
the State. of Minnesota, at the point selected by the said company, as 
agent of the said State of Iowa, for that purpose authorized and em- 
powered, between the Big Sioux and the west fork of the Des Moines 
river, being a point in range 40 about equidistant from each of said 
stre ams: that said line is shown in Exhibit “ A,” hereto attached. 
That prior to the location of the said line or route of road the 
United States has partly, by an act of Congress entitled “An act mak- 
ing a grant of land to the Territory of Minnesota, in alternate sec- 
tions, to aid in the construction of certain railroads in said Territory 
and granting public lands in alternate sections to the State of Ala- 
bama to aid in the construction of a certain railroad in said State,” 
approved March 3d, 1857, and partly by the act of Congress entitled 
“An act fora gr ant of lands to the State of Jowa, in alternate sec- 
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tions, to aid in the construction of a railroad in said State,” approved 
May 12th, 1864, being section seven of the act set forth and shown 
in “Exhibit 1” of the complainant’s bill, made a large and valu- 
able grant of land to the State of Minnesota for the purpose 
130 of aiding in the construction of a railroad in said State from 
St. Paul and St. Anthony via Minneapolis to a convenient 
point of junction west of the Mississippi to the southern boundary 
of the State in the direction of the mouth of the Big Sioux river, 
near which the town of Sioux City was and is situated, with which 
this defendant’s road was expected to connect and form a continu- 
ous line, and the said line of road was then located in the State of 
Minnesota toa point in Township 104 in range 39 in said State, 
and the line and route of the said Sioux City and St. Paul railroad 
was fixed and determined in part with reference thereto, and for the 
purpose of making it possible and feasible to connect with said road, 
and form a continuous line from St. Paul and Minneapolis to Sioux 
City, as contemplated in said acts of Congress. 
25th. That on or about the 10th day of July, 1867, the said Sioux 
City and St. Paul Railroad Company filed a map, showing the route 
of said road, in the office of the Governor of the State of Iowa, and 
also in the office of the secretary of the State of Iowa, and imme- 
diately after filing of said map with the said Governor and said sec- 
retary as aforesaid, the said Governor fixed his official signature 
thereto, and filed or caused to be filed such map in the office of the 
Secretary of the Interior of the United States. 
26th. That on the 26th day of August, A.-D. 1867, the Commis- 
sioner of the General Land Office of the United States ac- 
131 knowledged the filing of said map as being -in accordance 
with the act of Congress approved May 12th, 1864, and by an 
order directed to the register and receiver of the land office at Sioux 
City, lowa, withdrew from sale or other disposal all the odd-num- 
bered sections within twenty miles on each side of the said line, as 
shown and located upon the map filed as aforesaid, and reserved 
and selected the same as land inuring to the State of Iowa for the 
said Sioux City and St. Paul Railroad Company, and directed that 
the even-numbered sections within such limits be held for sale, and 
disposed only at the double minimum price of such public lands. 
That the said order was accompanied by a map howled the ten 


and twenty-mile limits of the said grant. That on the annexed — 


diagram, marked Exhibit “A” is shown the said ten and twenty- 
mile limits, so designated and defined by said order, marked “ ten- 
mile limits of Sioux City and St. Paul railroad ns twenty-imile 
limits of Sioux City and St. Paul railroad.” 

27th. That at the time of the withdrawal of the said lands from sale 


or disposal for the Sioux City and St. Paul Railroad Company the 


said lands, excepting such as had been sold or upon which there 
were pre-emption claims or homestead entries, were throughout 
nearly the whole territory included in said ten and twenty-mile 
limits, in the counties of Osceola, O’Brien, Dickinson, free and unap- 

propriated and unreserved public lands, and thereupon be- 
132 came and were reserved and appropriated for the purpose 
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of aiding in the construction of the Sioux City and St. Paul 
railroad, and at the time of the location of the said line of the 
McGregor and Missouri River railway through Clay and O’Brien 
counties to a point of intersection with the Sioux City and St. Paul 
railroad, the same were reserved and appropriated lands and not 
subject to the grant to said road. 

28. That in the year 1872 the said Sioux City and St. Paul Rail- 
road Company commenced the construction of its railroad and prior 
to the Ist day of October had constructed in Sioux City one and 
one-tenth miles of main track, and three-fourths of a mile of side 
track for its use there, and erected in said town iis depots and large 
and expensive machine-shops, expending in such town therefor 
over one hundred and twenty thousand dollars, and during the 
same time, commencing with the point of connection on the south 
line of the State of Minnesota, where the land grant railroad from 
St. Paul and Minneapolis provided for in the acts of Congress of 
March 3d, 1857, and of May 12th, 1864, intersected said State line, 
which road was then Just constructed by the defendant corporation, 
The Sioux City and St. Paul Railroad Company, having a land 
grant as stated aforesaid, and forming a continuous line therewith 
the said company constructed as a first-class. railroad, and in full 
compliance with the acts of Congress, and the act of the Legislature 

of the State of Towa, aforesaid, in a southwesterly direction 
135 prior to June 15th, 1872, ten miles of said road, and ten miles 
, more, in like manner, prior to July 15th, 1872, and ten miles 
further, in like manner, prior to August 10th, 1872, and ten miles 
further, in like manner, prior to.September 10th, 1872, and six and 
one-fourth miles further, in like manner, prior to September 25th, 
1872, to the village of Le Mars and to a connection with the lowe 
Falls and Sioux City railroad then and still being run and operated 
by the [llinois Central Railroad Company, over which it obtained 
the right to ran and operate to Sioux City, a distance of twenty-four 
miles, and since which time it has continued to run and operate in 
connection with the company in the State of Minnesota from St. 
Paul to Sioux City. . 

29. That on the 26th day of July, 1872, Cyrus C. Carpenter, then 
Governor of the State of Lowa, certified to the Secretary of the In- 
terior of the United States, that two sections of railroad had been 
constructed from the south line of the State of Minnesota southerly 
in the direction of Sioux City, through the counties of Osceola and 
O’Brien, in the State of Lowa, in accordance with the provisions of 
the act of Congress aforesaid, approved May 12th, 1864, and that 
each of said sections comprised ten consecutive miles of road, in all 
twenty miles of road, upon which the cars were then running, and 
the same was constructed as aforesaid and completed in a good sub- 

stantial manner in all respects as a first-class railroad, and on 
134 the 10th day of August, 1872, the said Governor certified to 
the said Seerctary of the Interior, in like form and manner, 
that another section ef ten consecutive miles was in like manner 
constructed and. completed, and on the 4th day of February, 1873, 
the said Governor ‘certified to the said Secretary of the Interior in 
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like form and manner the construction and completion of two more 
sections of ten miles each of such railroad, making in all fifty miles 
so certified, which said road is coterminus with all the lands in con- 
troversy in this action, and the said company became the absolute 
and unqualified owner of all of said lands, and was thereupon enti- 
tled to have issued and delivered to it patents for the said lands. 
30. That the Secretary of the Interior of the United States on the 
17th day of June, 1873, caused to be made and executed and deliv- 
ered to the State of Iowa a patent for all the lands described in 


‘“ Exhibit No. 11” of complainant’s bill, conveying to the said State 


of Iowa all the said lands for the use and benefit of the Sioux City 
and St. Paul Railroad Company, and on the 25th day of January, 
1875, Secretary of the Interior caused to be patented to the State of 
Iowa, in like form and manner, for the use and benefit of the Sioux 
City and St. Paul Railroad Company, the lands described in “ Ex- 
hibit 12” of complainant’s bill, and the said State of Iowa accepted 
the same and took and held the title to the same in trust for the 

said Sioux City and St. Paul Railroad Company ; that a copy of 
135 such patents, omitting the descriptions of the lands only (which 

are shown in exhibits to said bill and other lands not in con- 
troversy), are hereto annexed and marked Exhibits “ C” and “ D,” 
and made a part of this answer. 

31. That in the year 1874 there was enacted by the General As- 
sembly of the State of Iowa an act entitled “An act authorizing and 
directing the Governor to certify to the Sioux City and St. Paul Rail- 
road Company certain lands named therein,” approved March 13th, 
1874, whereby the Governor was authorized and directed to certif 
to the Sioux City and St. Paul Railroad Company all the laieile 
which were then held by the State of Iowa for the use and benefit of 
the said Sioux City and St. Paul Railroad Company, in accordance 
with the provisions of section 2 of chapter 144 of the eleventh Gen- 
eral Assembly (said chapter 144 being the same statute set forth in 
Exhibit No. “2” of complainant’s bill). A copy of said act is hereto 


annexed, and marked Exhibit “E” and made a part of this answer. 


32. That immediately thereafter the said Sioux City and St. Paul 
Railroad Company made application to the Governor of the State of 
Iowa for the certificates provided for in said last-mentioned act, and 
on the 31st day of December, 1877, the said Governor certified to 
the said Sioux City and St. Paul Railway Company so many of the 

lands described in said act as are described in Exhibit No. 13 of 
136 =the complainant’s bill, and the said Sioux City and St. Paul 

Railroad Company has the full and perfect estate in all the 
lands in controversy in this action, and is invested with the full and 
complete evidence of such title to so many as are in Exhibit “13” 
(13) of complainant’s bill, and ought not to be disturbed in its quiet 
and peaceable enjoyment thereof. 3 

33. That these defendants expended large sums of money in the 
care, Management, and control of said Jands, and have paid large 
sums of money in taxes upon the same, amounting to the sum of at 
least ten thousand dollars, which enure to and for the benefit of said 
lands, the benefit of whomsoever shall be found to be entitled to the 
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same; and these defendants pray this honorable court that if, upon 
the final hearing of this cause, your honor should find that the com- 
platnant is or ought to be entitled to any portion thereof that an ac- 
counting be made under the proper order of the court of all sums 
the defend: ants, or any of them, have paid or expended for or on ac- 
count of any of the said lands, and that the complainant pay the 
same, with interest thereon, to the defendants before receiving any 
por tion thereof. ; 

34. And these defendants, further answering, deny that the said 
complainant is entitled to any relief, or any part thereof, in the said 
bill of complaint demanded, and these defendants pray the same 

advantage of their aforesaid answer as if they had pleaded or 
demurred to the said bill of complaint.. And these defend- 
ants pray leave to be dismissed, with their reasonable costs 
and charges most wrongfully sustained. 
[SEAL. | THE SIOUX CITY AND ST PAUL 
R. R. CO. 
(Signed) ALEXANDER H. RICE, 
SLIAS FL. DRAKE, 
Trustees, 
By J. H. SWAN, Solicitor for Defendants. 


. 


(S’o"d) » ik. C. PALMER, of Counsel. 


(Ifere follows diagram, marked p. 138.) 


139 IbxHipit. “ B.” 


Chapter 134—Grant of Land to Sioux City and St. Paul Railroad Com- 
pany. | ; 


“An act to accept of the grant and, carry into execution the trust 
conferred upon the State of Iowa by an act of Congress entitled 
‘An act for a grant of lands to the State of Iowa, in alternate sec- 
tions, to aid in the construction of a railroad in said State.’ ” 


Section 1. Be it enacted by the General Assembly of the State of 
lowa, That the lands, rights, powers, and privileges conferred upon 
the State of Towa by the act of C ongress entitled “An act tor a grant 
of land to the State of Lowa, in alternate sections, to aid in the con-' 
struction of a railroad in the State of Iowa, “approved May 12, 
1864, be, and the same are’ hereby, accepted upon the terms, condi- 
tions, and restrictions contained in said act of Congress. 

Sec. 2. That so much of the lands, interests, rights, powers, and 
privileges as are or may be granted and conferred in pursuance of 
the act of Congress aforesaid for the purpose of aiding in the con- 
struction of a railroad from Sioux City, in the State of Iowa, to the 
south line of the State of Minnesota, at such point as the State of 

lowa may select between the Big Sioux and the West Fork 
140° of the Des Moines river, be, and are hereby, disposed of, 

granted, and conferred upon the Sioux City ‘and St. Paul 
Railroad Company, a body corporate existing under and by virtue 
of the laws of the State of Towa. : 
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Sec. 3. That said company shall locate and definitely fix the line 
and route of said road as soon as practicable after the passage of 
this act, and shall file a map showing such line or route in the 
office of the Governor of the State of Iowa and also in the office of 
the secretary of the State of Iowa, and it shall be the duty of the 
said Governor, after affixing his official signature thereto, to file, or 
caused to be filed, such map in the office of the Secretary of the In- 
terior; but the location of such line or route, however, shall be 
considered final only so far as to fix the limit and boundary within 
which lands may be selected under and by virtue of said act of 
Congress. | 


Sec. 4. The said road shall be constructed upon the usual gauge « 


auage of other first-class — in this State, and the iron used in the 
track shall be of approved quality and pattern, and the said road 
shall be constructed and finisned in a style and of a quality equal 
to the average of other first-class western roads; and when the said 
road shall be intersected by any other railrvuad hereafter constructed 
it shall be the duty of the company receiving the benefit of this act 
to furnish all proper and reasonable facilities and to join such other 

company in making all crossings, turnouts, sidelings, and 
141 ~— switches, and other conveniences “for the t transportation of all 

freight and passengers over their road, and the rates. for 
transportation shall not in any case exceed the regular. tariff of 
charges on said road. 

Src. 5. The said company shall assent to and accept the grant by 
this act contend by a written instrument under the seal under the 
seal of such corporation and signed by the president and secretary, 
and shall file the same in the office of the secretary of the State of 
Iowa within six months after the passage of this act. 

Sec. 6. The said company is hereby authorized and empowered 
to select and designate the point upon the south line of the State of 
Minnesota to which the said road shall be built between the “ Big 
Sioux” and the “ West Fork” of the Des Moines river, as designated 
in said act of Congress. 

Src. 7. The company accepting the provisions of this act, shall at 
all times be subject to such rules, regulations, and restrictions of 
rates for the transportation of passengers and freight as may be 
enacted by the General Assembly of the State of Iowa, not incon- 
sistent with the provisions of this act and the act of Congress making 
the grant aforesaid. 

Sec. 8. The said company accepting the grant of land under the 

provisions of this act shall take the same with the conditions 
142. imposed and the terms provided by this act, and in no event 

shall said company have any claim or recourse upon the 
State of Iowa by reason of the conditions imposed by this act. 

Sec. 9. All persons who at the time the said grant was ‘made held 

ralid claims by actual occupation and improvement upon any of the 
lands embraced in said grant shall be protected in the same and 
entitled to purchase and enter the same upon the terms and condi- 
tions provided in sections 1508 and 1309, chapter 55, of the Revision 
of 1860. 
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1873, and February 4, 1873, evidence of the completion of the first, 
second, third, fourth, and fifth sections each of the Sioux City and 
St. Paul railroad from the south line of the State of Minnesota, 
southerly in the direction of Sioux City, making in all fifty con- 
tinuous miles of said, road; 

And whereas the sections and parts of sections of land enuring to 
the State of Iowa, in aid of the construction of the Sioux City and 
St. Paul railroad for the fifty miles of road, have been selected and 
reported to this office in accordance with the and regulations of the 
general land office, as shown by tie original lists of “selection dated 
August Ist, 1872, and certified under the s same date by the register 
and receiver at Sioux City, Iowa, the tracts being deseribed as follow S, 
to wit, north of base line and W est of fifth principal meridian, Iowa. 


(Ilere follows description of the same lands deseribed in plaintiff's 
bill of complaint Exhibit No. 12.) 


Now know ye that the United States of America, in consideration 

of the premises, and pursuant to the said aet of Congress, have given 

and granted, and by these presents do give and grant.unto 

148 si the said State of Towa, for the use and benefit of ‘the Sioux 

City and St. Paul Railroad Company of said State and its 

assigns, the tracts of land selected as aforesaid and described in the 
foregoing. 

To have and to hold the said tracts with the appurtenances 
thereof unto the said State for the use and benefit of said Sioux City 
and St. Paul Railroad Company, and its assigns forever. 

In testimony whereof, I, Ulysses 8. Grant, President of the United 
States, have caused the letters to be made patent and the seal of the 
General Land Office to be hereunto affixed. 

Given under my hand at the city of Washington, this twenty-fifth 
day of February, in the vear of our Lord onethousand eight hundred 
and seventy-fiv e, and of the Independence of the United States the 
one hundredth. 

By the President: 

U.S. GRANT. 
S. D. WIL KINSON, Secretary. 
C. B. BOYNTON, - 
Recorder General Land Office. 


149 Exurpit “ i.” 
Chapter 34—Sioux City and St. Paul Land Grant. 
An act authorizing and directing the Governor to certify to the 


Sioux City and Si. Paul Railroad Company certain lands named 
therein. 


Be it enacted by the General Assembly of the State of Iowa: 


Section I. That the Governor of the State of Iowa be and he is 
hereby authorized and directed to certify to the Sioux C ity and St. 
Paul Railroad Company, and and all lands which are now held by 
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the State of Iawa in trust for the benefit of said railroad company 
in accordance with the provisions of section 2 of chapter 144 of the 
laws of the eleventh General Assembly. 3 

Sec. II. All acts and parts of acts in conflict with the provisions 
of this act are hereby repealed. 

Sec. III. This act, being deemed of immediate importance, shall 
take effect and_ be in force from and after its publication in the Iowa 
State Register and the State Journal, newspapers published at Des 
Moines, Iowa. 

Approved March 13, 1874. 


(Endorsed:) No. —. Equity circuit court of United States, Dis- 
trict of Iowa. The Chicago, Milwaukee & St. Paul Railway Co. vs. 
The Sioux City & St. Paul Railroad Company et al. Filed May 30, 
1879. E. R. Mason, clerk. J. H. Swan, solicitor for def’ts. 


150 And on the 16th day of September, 1879, the complainant, 

by John W. Cary, its solicitor, filed its replication to the an- 
swer of defendants, which said replication is in the words and figures 
following, to wit: | 


151 The Replication of the Chicago, Milwaukee & St. Paui Railway 

Jompany, Complainant, to the Joint and Several Answers of the 

Sioux City & St. Paul Railway Company, Alexander H. Rice and Elias 
F. Drake, Trustees, Defendants. 


In the Circuit Court of the United States for the District of Iowa. 
| In Equity. 


Tue Cuicaco, MILWAUKEE & St. PaAaut RAILwAy Company, Com- 
plainant, | 
vs. 
Tue Sroux City & Str. Paun Rattway Company, ALEXANDER H. 
~ Rice, Exras F. Drake, Trustees, John H. Gear, Governor, and 
James K. Powers, Register of the State Land Office of the State 
of Iowa, Defendants. | 


This repliant saving and reserving to himself, now and at all 
times hereafter, all and all manner of benefit and advantage of ex- 
ception which which may be had or taken to the manifold insuffi- 
ciencies of the said answers, for replication thereunto, says that he 

will aver, maintain, and prove his bill of complaint to be 
152 ~—s true, certain, and sufficient in the law to be answered unto, 

and that the said answers of the said defendants are uncer- 
tain, untrue, and insufficient to be replied unto by this repliant, 
without this, that any other matter or thing whatsoever in the said 
answers contained, material or effectual to be replied unto, and not 
herein and hereby well and sufficiently replied unto, confessed, and 
avoided, traversed or denied, is true; all which matters and things 
this repliant is and will be ready to aver, maintain, and prove, as 
this honorable court shall direct, and humbly prays as in and by 
his said bill he has already prayed. | 

(S’g’d) JOHN W. CARY, 

Solicitor for Complainant. 
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(Endorsed:) U. S. circuit court, district of Iowa. The Chicago, 
Milwaukee and St. Paul Railway Company vs. The Sioux City and 
St. Paul Railway Co. et al. General replication. John W. Cary, 
solicitor for complainant. Due service of within admitted, this 
lith day of Sept., A. D. 1879. J. H. Swan, solicitor for def’ts, S. 
C.& St. P. R. ft. Co., E. FP. Drake & A. H. Rice. Filed Sept. 16, 1879. 
Kk. R. Mason, cl’k. 


153 And on the 21st day of October, 1881, in the record of the 
proceedings of said court is an entry im said cause in the 
words and figures following, to wit: 


154 United States Cireuit Court, District of lowa. October Term. 
Friday, October 21st, 1881. 


Cnicaco, MILWAUKEE and Sr. Paut Rattway Co. ) | 
US. >No. 1481. “Eq. 
Sroux Crry and Sr. Paunt Ramroap Co. 


This cause came on this day for hearing, and it was ordered on 
motion of Geo. KE. Clarke, complainant’s solicitor, that this cause be 
set for hearing on the 27th day of December, 1581, at’ Keokuk, 

Iowa. 
155 And on the 29th day of March, 1882, an opinion was filed 
In sail cause which said opinion is in the words and figures 
following, to wit: | 


156 Circuit Court of the United States, District of Towa. 


THe CHicaco, MILWAUKEE & Str. Pau RAILWAY COMPANY 
US. 

Tuk Stroux Crry & Sr. Pact Ratmroap Company, ALEXANDER H. 
Rice and Elias IF. Drake, trustees; John H. Gear, Governor, and 
James Kk. Powers, register of the State land office, of the State of 
Iowa. 


The complainant in this bill asserts title as against the respond-_ 
ents to certain lands. in Osceola, Dickenson, and O’Brien counties, 
in the State of Iowa, amounting to 189,184,54; acres. The contro- 
versy concerns the overlapping or conflicting limits of two con- 
gressional railroad land-grants made in the same act without ex- 
press priority In or provision for the disposition of the overlapping 

lands. The conflict occurs at and near the intersection of 
157 ~—s the two raiiroads claiming the land. 

The disputed lands all he within the limits prescribed by 
the act of Congress, from the line of both roads. The map here- 
with filed shows the nature of the conflict. The Congressional 
grant is contained in the act approved March 12th, 1864, as follows: 
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Exuisit No. 1 
Act of Congress—Chapter LXX XIV. 


An act for a grant of lands to the State of Iowa, in alternate sec- 
tions, to aid in the construction of a railroad in said State. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That there be, and 
is hereby, granted to the State of Iowa, for the purpose of aiding 
in the construction of a.railread from Sioux City, in said State, to 
the south line of the State of Minnesota, at such point as the said 

State of Iowa may select between the Big Sioux and west fork 
158 ~~ of Des Moines river; also tosaid State for the use and benefit 

of the McGregolr Western Railroad Company, for the purpose 
of aiding in the construction of a railroad, from a point at or near 
the foot of Main street, South McGregor, in said State, in a westerly 
direction, by the most practicable route, on or near the forty-third 
parallel of north latitude, until it shall intersect the said road, run- 
ning from Sioux City to the Minnesota State line, in the county of 
O’Brien, in said State, every alternate section of land designated by 
odd numbers for ten sections in width on each side of said roads; 
but, in case it shall appear that the United States have, when the 
lines or routes of said roads are definitely located,.sold any section 
or any part thereof granted as aforesaid, or that the right of pre- 
emption or homestead settlement has attached to the same, or that 

the same has been reserved by the United States for any pur- 
159 pose whatever, then it shall be the duty of the Secretary of 

the Interior to cause to be selected, for the purpose aforesaid, 
from the public lands of the United States nearest to the tiers of 
sections above specified, so. much land, in alternate sections or parts 
of sections, designated by odd numbers, as shall be equal to such 
lands as the United States have sold, reserved, or otherwise appro- 
priated, or to which the right of homestead settlement or pre-em 
tion has attached as aforesaid, which lands thus indicated by odd 
numbers and sections, by the direction of the Secretary of the In- 
terior, shall be held by the State of Iowa for the uses and purposes 
aforesaid. 

Sec. 2. And be it further enacted, That the sections and parts of 
sections of land which by such grant shall remain to the United 
States within ten miles of each side of said roads shall not be sold 
for less than double the minimum price of public lands when sold, 

| nor shall any of said lands become subject to sale at private 
160 entry until the same shall have been first offered at public 

sale to the highest bidder, at or above the minimum price as 
aforesaid. 

Sec. 3. And be it further enacted, That the lands hereby granted 
shall be subject to the disposal of the Legislature of Iowa for the 
purposes aforesaid and no other. And the said railroads shall be 
and remain public highways for the use of the Government of the 
United States, free of all toll or other charges upon the transporta- 
tion of any property or troops of the United States. 
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Sec. 4. And be it further enacted, That the lands hereby granted 
shall be disposed of by said State for the purpose aforesaid only, 
and in manner following, namely: When the Governor of said 
State shall certify to the Secretary of the Interior that any section 
of ten consecutive miles of either of said roads is completed in a 
good, substantial, and workmanlike manner as a first-class railroad, 
then the Secretary of the Interior shall issue to the State patents for 

one hundred sections of land for the benefit of the road hav- 
161 = ing completed the ten consecutive miles as aforesaid, 

When the Governor of said State shall certify that another 
section of ten consecutive miles shall have been completed as afore- 
said, then the Secretary of the Interior shall issue patents to said State 
in like manner, for a like number; and when certificates of the com- 
pletion of additional sections of ten consecutive miles of either of said 
roads are from time to time made as aforesaid, additional sections of 
lands shall be patented as aforesaid until said roads, or either of them, 
are completed, when the whole of the lands hereby granted shall be 
patented to the State for the nses aforesaid; and none other: Pro- 
vided, That if the said McGregor Western Railroad Company or 
assigns shall fail to complete at least twenty miles of its ‘said road 
during each and every vear from the date of its acceptance of the 
grant ‘provided for in this act, then the State may resume said grant 
and so dispose of the same as tu secure the completion of a road on 

sald line, and upon such terms within such time as the State 
162 — shall determine; Provided further, That if the said roads are 

not completed within ten years from their several acceptance of 
this grant the said lands hereby granted and not patented shall revert 
to the State of lowa for the purpose of securing the completion of the 
said roads within such time, not to exceed five vears, and upon such 
terms as the State shall determine: And provided further, That said 
lands shall not in any manner be disposed of or e neumber ‘ed, except 
as the same are patented under the provisions of this act; and should 
the State fail to complete said roads within five years after the ten 
vears aforesaid, then the said lands undisposed of as aforesaid shall 
revert to the United States. 


Sec. 5. And be it further enacted, That as soon as the Governor of 


said State of [owa shall file or cause to be filed with the Secretary of 
the Interior maps designating the routes of said roads, then it shall 
be the duty of the Secretary of the Interior to withdraw from market 
the lands embraced within the provisions of this act. 
163 Sec. 6. And be it further enacted, That the United States 
mail shall be transported on said roads and branch, under 
direction of the Post Office Department, at such price as Congress 
may by law provide: Provided, That unti! such price is fixed by law 
the Postmaster General shall have power to fix the rate of compen- 
sation. 

The McGregor road, on the 9th of August, 1864, located its line 
from McGregor to section 19, T. 95, R. 40, in O’Brien county, to in- 
tersect with a proposed road from Sioux C itv to the Min-esota State 
line, and on the 30th day of the same month filed its map showing 
said location in the General Land Office, and in September following 
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the lands within twenty miles were withdrawn from market. The 
line of 1864 is indicated on the a by the south blue line. 

On the 13th November, 1865, Wm. M. Stone, then Governor of 
Iowa, certified to the Secretary of the Interior the completion by the 
McGregor Western Company of 40 miles of the McGregor road, 
| from McGregor to Calmar. No lands were ever patented to 
164. the McGregor Western. In January, 1866, the Sioux City 

and St. Paul Railroad Company was organized, and on the 
17th day of July, 1867, that company filed its map of location in 
the General Land Office from Sioux City to the Min-esota State line, 
and all lands within 20 miles of this -line were withdrawn from 
market. The line of this road as located and constructed, as it ap- 
pears by the map, barely touches O’Brien county at its northwest 
corner, thus compelling the intersection at a point near said N. W. 
corner. : 

March 3lIst, 1868, the State of Iowa resumed the grant to the Me- 
Gregor Western Railway Co. and ccnferred it upon the McGregor 
and Sioux City Railway Co., now the McGregor and Missouri River 
Railway Company. 
~ On the 15th day of March, 1876, the Legislature of Iowa resumed 
the grant to the McGregor and Sioux City Company of 1868, and 
reconferred it on said Co. with new conditions. 

This act provided against disturbing the rights of the Me- 
165 Gregor Company or affecting the pending litigation over the 
overlapping lands. This grant was never accepted. 

On the 27th day of February, 1878, the Legislature of the State of 
Iowa resumed all grants to the McGregor and Sioux City Co. and 
regranted to the complainant company “all lands and rights to 
lands, whether in severalty, jointly, or in common, and including 
all lands or rights to lands, or any interest therein or claims thereto, 
whether certified or not, embraced within the overl: apping or con- 
flicting limits of the two grants or roads made and described by the 
act of Congress,” and on the 80th November, 1878, the Governor of 
Iowa certified to the Secretary of the Interior the completion by the 
complainant of the road from Algona to Sheldon, the point of in- 
tersection in O’Brien county, in accordance with the granting acts, 
State and national. 

This made a complete line of constructed road between the ter- 
mini fixed in the granting act. 

In May, 1868, the Commissioner of the General Land 
166 —_ Office, by letter to the Governor of Iowa, required that the 
McGregor Road should file a map showing the true line of 
location through Clay and O’Brien coanties to the “ true point of 
intersection.” This was in consequence of the fact that the line of 
the rival road was so located as barely to touch O’Brien county 
near its northwest corner. The line of the McGregor road was ac- 
cordingly relocated from the east line of Clay county, as shown by 
the map herewith filed, to the point of intersection at Sheldon, and 
maps of the same were certified and approved by the Governor of 
Towa and filed in the General Land Office of the United States. 
In March, 1869, Russell Sage, president of the McGregor and Sioux 
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City Road, wrote to the Secretary of the Interior requesting permis- 
sion to change the location of the line from range twenty-seven 
(Algona, Kossuth county) westerly, but the Secretary refused _per- 
mission to do so, and replied that “After a road has been defi- 
167 _nitely located, the map thereof filed and accepted, and the 
lands withdraw n, no specific authority is given whereby the 
Department can accept another location.” 
The Secretary of the Interior approved list number one of lands 
for McGregor Co. for 133.459 acres on account of road constructed 
to Mason City. A portion of these lands were situated as far west 


6940 


as 0 
The Governor of Iowa, on the 11th day of Feb’y, 1873, certified 


that the Sioux City and St. Paul Company had constructed its road 
commencing at the south ‘line of the State of Minnesota, and end- 
ing at Le Mars, a distance of 56} miles, and the Secretary of the 
Interior patented the overlapping or conflicting lands to the State 
for the benefit of the defendant company. 
In December, 1877, the Governor, and. register of the State land 
office, in pursuance of an act of the Legislature requiring the same 
to be done, certified.to the Sioux City and St. Paul Company 
168 — the overlapping lands, the same now in controversy, “ sub- 
ject, however, to conflicting claims.” 
JOHN W. CAREY, 
Gen'l Solicitor M. & St. Paul R. R. Co.; for Comp’t, 
With THOMAS U PDEGRAFF, 
MELBERT R. CAREY, 
Of Counsel. 
EK. C. PALMER, 
J. H. SWAN, 


Solicitors for Respond 'ts. 


Lover, D. J.: 

The grant in question is to the State of Iowa upon certain trusts 
clearly indicated by the terms of the granting act. If anything, in 
both law and reason, is unquestionable it is that any construction of 
the grant or administration of the trust which should defeat tne 
manifest purpose of the grantor ought, if possible, to be avoided. 
What was the purpose of Congress in making the grant ! ? ~=Was it to 

secure the construction of one of the roads provided for, or 
169. both of them? It was manifestly the purpose of the gr ant 

to secure the building of both roads. The construction of one 
of these roads, and especially the shorter and less important of the 
two, would cle: arly have fallen far short of the end contemplated by 
Cong1 ress. 

The grant was not a pure donation. Congress was induced to 
make it by eertain considerations of benefit to the public, and to 
the remaining lands. It is evident that Congress gave the lands in 
aid of a project to connect the Mississippi river, at McGregor, with 
the Missouri, at Sioux City, be means of these two roads, one some 
250 miles in length, running from the east to the west, the other 
only about 60 miles long, running in a different direction. There 
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was to be a junction of these roads in O’Brien county. Without this 

intersection there would have been a failure to connect the two 

rivers, which was beyond question one of the principal objects of 

the enterprise. If no road had been completed but the short 

170 line from the State line to Sioux City all the chief purposes 

of the grantor would have been, to a very great extent, de- 
feated. 

These purposes were, first, the general benefit to the State and 
people, whieh would result from a through line between the rivers; 
second, the sale of the, Government reserved lands at the double 
minimum price on both lines through a country without timber or 
fuel to aid settlement; third, the use of the roads by the United 
States expressly reserved in the 3rd and 6th sections of the act for 
the transportation of troops, property, and the public mails. 

It is manifest that the non-completion of the greatly more impor- 
tant line of road would have resulted in defeating in main purposes 
of Congress, and in a loss to the United States of certain considera- 
tions of great value and importance which appear upon the face of 
the grant. What, then, is ‘the fair inference as to the intent of Con- 

gress respecting the lands within the overlapping limits at the 
171 junction of the roads? Could it have been the purpose of 

the grantor that the trustee should so administer the grant 
as to give the whole of the lands at that point, lying as they did 
within the limits, as to both roads, to the short and comparatively 
unimportant line of road? Of what avail would it have been as to 
the great purposes of Congress, and with respect to the considera- 
tions stipulated for by the United States, if by the aid of the lands 
granted the short line from the State line to Sioux City had been 
completed, and the main line left a at a point 80 or 90 
miles east of the point of intersection ?. Most certainly we can ar- 
rive at no conclusion other that it was the intention of Congress to 
divide the lands at the point of intersection between the two enter- 
prises. What possible reason can there be, in the absence of express 
words, to impute to Congress an intention to give all the lands at the 

point of junction to one or the other of the two enterprises ? 
172 Such a disposition of the lands would, in our judgment, do 

violence to the intent of the grantor, which, if possible, ought 
to prevail. | 

As a matter of course the intent of Congress to give the lands to 
one or both roads was dependent upon the performance of the con- 
ditions of the grant; in other one upon the construction of the 
roads according to the terms of the act and the legislative will of 
the trustee. 

To illustrate this view, suppose Congress should, in the same act, 
make a grant to two parallel roads, running so near to each other 
as to give rise to overlapping limits, would it not be the manifest 
intention of the grantor, in the absence of words to the con- 
trary, that the lands should be divided between the two enterprises? 
The purpose of such a grant would be to secure the building of two 
roads; but by giving all the lands to one road the building of the 
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other would be de feated, and thus the purpose of the grantor 
173 would be thwarted. But the United States is not the only 
party to the grant. There are other parties beneficially in- 
terested in it. The consideration for the grant is to be performed 
by the railway companies contracting with the trustee to do the 
work, and the question arises, When is their right to the land com- 
plete? Their right is certainly not made complete by the mere 
establishment of the definite line of their road. Neither is their 
title to the land consummated by a grant to them by the trustee ; 
or, in other words, by an act of the State Legislature giving them 
the lands. The grant being to the State in presenti, the establish- 
ment of a definine line, gives it certainty and fixed limits. The 
grant then ceases to be a float. The legal title to the lands in place 
passes to the State by virtue of the fixed line. The limits of the 
indemnity lands are also thus fixed, and the title passes to the trus- 
tee to certain and specific tracts of land so’ soon as the lands 
174 are selected. But when is the right of the beneficiary, the 
rulway company, to the lands complete? 

Never, certainly, until the company has performed its contract 
with the trustee by the construction of the work according to the 
law of the State granting the lands for that purpose. This law be- 
comes the contract between the railway company and the trustee, 
and any rights which the company may have in advance of per- 
formance on its part are merely inchoate. But when the railway 
company has built the road in comphance with the will of the Leg- 
islature and in accordance with the act of Congress granting the 
land its right to the lands in law and equity is complete. 

It has then performed the consideration upon which it is entitled 
to the land, and it would be a positive wrong to the company so 
performing to deprive it of the consideration flowing to it under the 

contract. Now it so happens, in the case before us, that both 
175 the complainant and defendant companies have performed 

their respective contracts with the State of Iowa. They have 
both built. their roads in accordance with the Legislat- of the State 
and of Congress. The complainant company has constructed its 
road to the acceptance of the State to the point of intersection in 
O’Brien county, as required by the act of Congress. The complain- 
ant company now claims one-half the lands lying within the over- 
lapping limits. 

The defendant company resists this claim and seeks to exclude 
the complainant entirely from the lands within the same limits. 
The whole of these disputed lands lie within the limits fixed by the 
act of Congress to the lands in place and the indemnity lands co- 
terminous to both roads. 

This brings us to the consideration of the grounds of law and 
equity upon ‘which the defendant Co. claims the whole of the dis- 
puted lands to the entire exclusion of the complainant company. 

It is not our purpose in this opinion to review all the various 
176s propositions urged by the respondents in. support of their 
position. 

This, within any reasonable limit, would be impracticable. We 
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will, therefore, confine our attention to the consideration of the de- 
fendants’ propositions which we regard as those upon which they 
must stand if the ground they occupy can be maintained atall. In 
so doing we shall not follow exactly the order pursued by the re- 
spondent’s counsel. 

The respondent contends that the Sioux City and St. Paul road 
was prior to its rival in location and construction and that “ priority 
of location of route of construction of road and selection of lands on 
the line of location give prior, paramount, and exclusive title to the 
lands thus selected.” __ 7 

This proposition is,.untenable. It is impossible to conceive that 
Congress could have intended that the whole of the lands within the 
overlapping limits should go to one or the other of the enterprises 
in question. The only rational inference is that Congress intended 

that both roads should participate in these lands. 
177 Now, by applying the principle that priority of location 
and construction gives priority of right, it would have been 
inevitable that the intention of Congress would have been utterly 
defeated. Both roads could hardly, in the nature of things, be lo- 
cated and constructed at the the same precise time. It was-inevitable 
that one should be located and constructed sooner or later than the 
other. The McGregor enterprise had more than 250 miles to locate 
and construct; the Sioux City and St. Paul about 60 miles. ‘A race 
of diligence between them would have been no race at all. If Con- 
gress had intended that the principle of priority should be applied 
it might just as well have given the edd at the place of intersec- 
tion outright to the Sioux City & St. Paul enterprise. Nothing but 
an utter want of all diligence on the part of the last-named enter- 
prise could have given the McGregor Company any chance what- 
ever to secure a single acre in the overlapping limits. Take 
178 the ease, for illustration, of a grant in the same act to two par- 
allel roads with overlapping limits. In such a case, if one 


road by superior diligence in location or construction, or both, could 


secure all the lands, the building of the other road would be pre- 
vented and the will of the grantor defeated, for it must be assumed 
that in such a case the purpose of the grantor would be to secure the 
building of both roads and not one or the other of the two. 

Hence, we are clear that the principle of priority contended for 
‘annot be adopted to solve the difficulty of overlapping grants, and 
in this we are sustained by authority. See Mr. Justice Miller’s opin- 
ion on page 24 of complainant’s brief; Mr. Justice Harlan’s, on page 
25 of same. Also, Judge Dillon, in 4 Dillon, 307. 

Again, the defendant’s counsel contend that the rights of the com- 
plainant company were immutably fixed by the line which the Mc- 

Gregor Company caused to be located and returned tu the 
179 proper department of the Government in August, 1864; that, 

by virtue of this line, the limits of the grant under which the 
complainant claims were established; that thereupon the lands in 
place on that line passed to the trustee from the United States, and 
the grant ceased to be afloat; and that no power in the Government, 
except Congress, could change that line so as to authorize the com- 
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plaina:it company to go beyond its prescribed limits on either side 
for lands in place or for indemnity lands: If this view can be sus- 
tained, it secms to be conceded that no considerable part of the lands 
in dispute can be awarded to the complainant. Doubtless in ordi- 
nary cases of land grants for railroads the principle for which the 
defendant contends prevails. When the line of the road is defi- 
nitely located and assented to by the proper department the limits 
of the grant are fixed, titles to specitic lands accrue to the 

State in trust for the enterprise, and to purchasers from 
180 the United States within the defined limits of the grant; and 

any subsequent change ot the line and the consequent limits 
of the grant would lead to great confusion of rights and titles. But 
we are of opinion that the grant now before us is peculiar and that 
the rule claimed by the defendant cannot be strictly applied to it. 
Here was a grant in the same act for two ‘railroads which were to 
intersect each other in O’Brien county. There was no authority in 
the law to make the intersection bovond the limits of O’Brien 
county, and if the law had been in this regard violated we can see 
no ground upon which the McGregor company, or its successors, 
could have claimed the land. | | 

Now, until the line of the Sioux City and St. Paul road was located 
it was simply impossible to fix definitely the line of the other road 
through O’Brien county to the point of junction so as tc conform to 

the requirements of the act.of Congress. Hence the line of 
181 =1864 within O’Brien county was necessarily an open and in- 

definite one until that of the rival company was established 
about two years later. If at any time before: the location of the de- 
fendants’ line in O’Brien county, the line of 1864 had been projected 
westward, the point of intersection would have been beyond the 
limits of O’Brien co'inty. 

We judge both from the nature of the case and the history of the 
transaction that both the Federal and State governments must have 
regarded the line of 1864 within the limits of O’Brien county as 
open and indefinite until the line of the other road was loeated. It 
matters not, in our opinion, that the line of 1864 may have been 


accepted and acted upon by both governments as to public lands 


lving upon it east of Clay county, such a recognition of it is not, as 

fur as we can see, at all inconsistent with a contemplated change of 
the line in Clay and O’Brien counties so as to make it con- 

182. form to the requirements of the act of Congress with respect 
to the point of intersection. 

The line of 1864 was projected upon paper very soon after the 
passage of the act by the sole authority of the MeGregor company, 
for the apparent purpose of causing the lands to be withdrawn from 
market. This line was not surveved, staked out, and platted accord- 
ing to the requirements of the regulations. No monuments were 
laced to designate it upon the face of the earth. Some two years 
ites the line of the Sioux City and St. Paul company was located 
and instead of its running through O’Brien county, as there was 
reason to suppose it would, its projectors located it so as barely to 
touch that county very near its northwest corner, as seen on the map 
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herewith filed. It then became necessary to change the line of 1864 
so as to make the intersection. 

Suffice it to say, that the change which was in fact made, was 

with the assent of the land department at Washington, and 
183 in order to comply with the requirements of the act of Con- 
gress. 

Defendant’s counsel contend that this change of line was not 
made by the order of the Government at Washington. This is 
immaterial. It is a contention more about words than anythin 
else. It is beyond question that the Commissioner of the Genera 
Land Office assented to the change, and indeed the inference seems 
irresistable that he required it to be made. : 

It is not material that there was no formal order for the change. 

Thus Mr. Wilson, the commissioner, in his letter to the Governor 
of Iowa, bearing date May 13th, 1868, says that “in view of adjust- 
ing the grant, respectively, it is desirable to have the true point of 
intersection in O’Brien county in accordance with the statute,” and 
he requests that at an early day a map,-properly authenticated, 
showing the true location of the line through Clay and O’Brien 
counties to the point of intersection with the Sioux City and St. Paul 

railroad be filed, &e. 
184 This clearly shows, first, that the grant in Clay and O’Brien 

counties had not then been adjusted upon the old line of 
1864. If the commissioner considered the last-named line as defi- 
nitely located, why could not the grant be adjusted in Clay county 
and in O’Brien to the old terminus without a map showing the 
“true” location of the line through Clay and O’Brien to the “ point 
of intersection ”? It is evident that, in the view of the Commis- 
sioner, the old line through Clay and O’Brien was not the “ true 


line,” and that the true line could not be located without reference 


to the point of intersection. 
_ Again the commissioner, in a letter of October, 1868, to D. C. 
Sheppard, civil engineer, having in charge the duty of relocating 
the line through Clay and O’Brien to the point of junction, says to 
him that “ By the act of Congress of May 12th, 1864, it is required 
that a map be duly filed in the department, properly authenticated, 
showing the located line of road through Clay and O’Brien 
185 counties to the point of intersection with the Sioux City and 
St. Paul road, and in this letter the commissioner, in order 
to enable Mr. Sheppard to make the survey. and proper returns, en- 
closed to him a diagram showing the located line of the McGregor 
Western road to the eastern boundary of Clay county and of the 
proposed line of said road through Clay and O’Brien to the point of 
intersection in the latter county; also forms of authentication to 
be attached to the maps which Mr. Sheppard was to make and re- 
turn. Now all this is inconsistent with the defendant’s view that 
the line had been definitely located through Ciay county and a part 
of O’Brien county ever since 1874. But what follows is still more 
explicit. In a letter of Nov. 3rd, 1868, the commissioner again 
writes to Mr. Sheppard: “I am in receipt of your letter of the 27th 
ultimo, asking further instructions as to the point of intersection of 
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the McGregor, &., with the Sioux City, &., read. In answer, I have 
to state that the act of May 12th, 1864, expressly states that 
186 = the McGregor Western R. R. “ shall intersect the road run- 
ning from Sioux City to the Minnesota State line in the 
county of O’Brien, which, according to the Jocated line of the last- 
named road, the point of intersection will be at the northwest corner 
of O’Brien county.” 

In regard to your proposition to delay the survey of the line till 
spring, [ have to request and insist that the work be commenced 
immediately, in order that this office may determine by sectionized 
limits the lands to be held at $2.50 per acre within ten miles of each 
side of the located line running through Clay and O’Brien to the 
point of intersection.” 

Here again is clear proof that the line of 1864, through Clay and 
O’Brien counties, was not regarded and treated by the Government 
as definitely settled, and as fixing the limits of the grant to the 
McGregor enterprise. And if, as defendant’s counsel contend, the com- 
missioner’s action In the matter did not amount to a positive order 

for a relocation of the line from the eastern boundary of 
187 Clay county to the~point of junction, it was such a require- 

ment as could not be ignored or disregarded by the McGregor 
company. Nor is this action ‘of the commissioner at all inconsistent 
with his refusal to accede to Mr. Russell Sage’s request. 

Mr. Sage asked permission to relocate the linefrom a point (Algona) 
about 40 tiles east of the east line of Clay county. It 1s evident that 
the commissioner considered the line fixed and established from that 
point to Clay county; and it had doubtless been acted upon in the 
department. The commissioner declared that he had no authority 
to assent to a relocation of the line from that point, because it had 
been definitely located, the maps thereof filed and accepted, and the 
lands withdrawn. But the commissioner might well assume that 
he had authority by virtue of the act of Congress requiring 
the intersection in O’Brien county, to to require such a relocation 

of the line as to make it conform to the terms of 
188 the act.- And at what point on the old line the deflee- 

tion northward to accomplish that purpose should com- 
menece must, of course, have depended upon circumstances. The 
sommissioner might well have considered himself authorized 
to indicate the point in question. It was imperatively necessary 
that some one should fix the point of departure from the old line, 
and we see no reason why the commissioner was not that person. 
At all events it is beyond question that he did require the reloca- 
tion through Clay and O’Brien counties, and that he suspended the 
adjustment of the land grant until the relocation was effected. The 
relocation was made in compliance with the act of Congress. Who 
is now objecting to the changed line? Not the United States or any 
purchaser of alternate sections trom the United States. The Secre- 
tary of the Interior, Mr. Shurtz, clearly, in his decision of April 8th, 
1880, recognized the ch: inged line through Clay and O’Brien coun- 
ties -to the point of junction. _ The only party complaining of 
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189 the change, as unauthorized and migratory, is the defendant 

company, and yet the change was made necessary by the 
action of that company locating its line. First, there was long delay 
in making the location, and, in the second place, the line was so 
located as bearly to touch O’Brien county, rendering it impractica- 
ble to comply with the act of Congress without abandoning the old 
lineof 1864. Wethink it would be unjust and inequitable to allow the 
defendant company to exclude the complainant from a participa- 
fion in the disputed lands upon grounds that arose from the delay of 
location under its, enterprise, and the final location of its line at the 
extreme northwest corner of O’Brien county. ‘The respondent’s 
eighth proposition is that, “the lands in controversy were earned 
by the defendant company under the provisions of the act of Congress 
of May 12th, 1864, as early as 1871,” and that “these lands had not 

only been earned by the construction of the road directly 
190 through them, but they had been patented to the State for 

the benefit of the defendant company, and they had been 
mostly conveyed by the State to the company in obedience to legis- 
lative command.” 

It is further said that “all the lands claimed, with the exception 
of here and there a small tract, had been patented to the State for 
the benefit of the defendant company long prior to the passage of 
the act upon which the complainants rests its claim of title.” The 
facts upon which this proposition rests seem to be briefly as follows: 
On the 12th day of February, 1873, Mr. Secretary Delano addressed 
the following letter to Hon. Willis Drummond, then Comin’r of the 
Gen’! Land Office: 


DEPARTMENT OF THE INTERIOR, 
WasHinGton, D. C., February 11, 1873. 


Sir: I have examined the case of the McGregor and Missourt 
River Railroad Company vs. The Sioux City and St. Paul Railroad 
Company on appeal from your decision, and I find that the 

191 Sioux City and St. Paul Company first located and con- 
structed its line along the lands in controversy, and is enti- 

tled. to the same. I reverse your decision and herewith return the 


papers transmitted by you. 
Very respectfully, C. DELANO, Secretary. 


Hon. Willis Drummond, Commissioner General Land Office. 


In pursuance of this decision the lands in controversy were pat- 
ented to the State of Iowa for the use and benefit of the Sioux City 
and St. Paul Railway Company. Afterwards, to wit, on the 13th 
day of March, 1874, the Legislature of the State of Iowa passed an 
act providing that the Governor of the State should certify to the 
Sioux City & St. Paul Railway Company all lands which were then 
held by#ee State of Iowa in trust for the benefit of said railroad 
company, in accordance with the provisions of sec. two, chapter 144, 
of the laws of the eleventh General Assembly. Turning to said 
section two, chapter 144, we find the following: 


(‘ 


ee | 
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192 Sec. 2. Whenever any lands shall be patented to the State 

of lowa, 1n accordance with the provisions of said act of Con- 
gress, said Jands shall be held by the State in trust for the benefit of ' 
the railroad company entitled to the same by virtue of said act of 
Congress, and to be deeded to said railroad company, as shall be or- 
dered by the Legislature of the State of iowa at its next regular ses- 
sion, or at any session thereafter. In pursuance of this legislation 
the Governor of the State did certify the lands in controversy to the 
Sioux City & St. Paul Company, subject, however, to “conflicting 
claims.” It is claimed that this qualifying clause, saving all “con- 
flicting claims,” is migratory, since the Governor had no authority 
to impose it. Such, however, seems not to have been the view taken 
of the Governor’s action by the General Assembly of the State of 
Iowa, since we find tiat in the act of 1878, transferring to the com- 

plainant company the lands and rights belonging to the Me- 
193 Gregor enterprise, the following provisions occur: 

Sec. 2. That all lands and rights to lands, whether in sev- 
eralty, joint tenancy, or in common, and including all lands or rights 
to lands or any interest therein or claims thereto, whether certified 
or not embraced within the overlapping or conflicting limits of the 


two grants made and deseribed by the act of Congress hereinafter 


designated, &e., i and the same are hereby, granted, &e., to the 
Ch. & MR. R. Company. 

Again, in sec. 3, “ When said railroad shall have been built and 
constructed to the point.of intersection with the Sioux City and St. 
Paul R. R., &e., the Governor shall patent, &c., to said Chicago, M. 
& St. P. Railway Company all the remaining lands belonging to 
and entbraced in said grant appertaining to their line of railroad, 
including all or any part or moiety of the lands in said overlapping 

limits which by the terms of the act of Congress appertain 
194 to their line of road. We regard the eighth proposition now 
under consideration as the strongest and most cogent relied 
upon by the respondent’s counsel, and it brings back our minds to 
the true and decisive question of the case, namely, what is, in this 
respect, the true construction of the act of Congress gr anting the 
lands? Was it the intention of. the grantor that the lands in’ dis- 
pute should be applied to the building of the two roads instead of 
one and held in common by the companies fulfilling. the conditions 
of the grant; or is it the true construction of the grant that one of 
the companies might, by priority of location and construction, entitle 
itself to the whole of the lands within the ov erlapping limits to wise 
entire exclusion of the other? If this is its true construction, it ws 
competent for the executive department of the Federal * oten tts 
and the trustee to patent the lands for the use and benefit of the de- 
fendant corporation to the exclusion of the complainant. 
195 ~~ But if, as we hold, it was the purpose of Congress, and is the 
true construction of the act,that the lands should be applied | 
to the building of both roads, that no one company could by mere 
priority entitle itself to any exclusive right; that, on the contrary, 
the other company by actually building its line to the point of junc- 
tion in accordance with the terms of the grant and the legislative 
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will of the trustee would entitle itself to equal participation in the 
lands, then it was not competent for the executive department or 
the trustee to give the lands exclusively to the defendant company. 
If our construction of the grant be correct,the defendant company, 
by building their line of road, could “earn,” so to speak, no more 
land than the Jaw gave them—that is, one undivided half of them ; 
and if, by the action of the executive department and the trustee, 

they obtained the legal title to the whole of the lands, they 
196 must hold them subject to the trusts created by the grant in 

favor of the other company. This trust equity will enforce 
according to its own well known remedial processes. 

Mr. Secretary Delano’s decision, which seems to be the source of 
the defendant’s claim of exclusive right, proceeded upon the sole 
ground of priority of location and construction. 3 

This was manifestly erroneous in point of law and it cannot be 
admitted to exclude the complainant company from its equal right 
to lands earned by it in compliance with the conditions imposed by 
the legislative will of the trustee and the act of Congress. it is not, 
we think, in the power of the Secretary of the Interior, by an errv- 
neous interpretation of the law to confer upon one party lands which 
by the true construction of the statute, under which he acts, belong 
to another and different party. Counsel for the respondents take a 
distinction between the lands in place and the indemnity lands 

under the grant of 1864. They contend that the law makes 
197 it the duty of the Secretary of the Interior to cause the indem- 

nity lands to be selécted, and that his action in that behalf is 
conclusive and cannot be reviewed, and since the indemnity lands 
within the overlapping limits under this grant were selected upon 
the defendant company’s line, and for the defendant’company exclu- 
sively, there 1s no power any where to review the action of the Sec- 
Ri and change or reverse the same, This argument, we think, 
simply confounds the legal ard equitable title to the lands. 

The selection of the lands in the indemnity limits may be conclu- 
sive so far as it operates to fix the legal title in the State as trustee, 
but we are quite clear that he had no power in a case like this to 
decide the question as to what company or companies should be 
entitled to the beneficial interest in the lands. The ultimate decision 
of such a question was necessarily a matter of judicial cognizance. 

It depended upon conditions of which the Secretary could 
198 have had no legally competent means of information. 

The lands in place and the indemnity lands were granted 
by Congress for precisely the same purposes. The intention of the 
grantor with respect to them was exactly the same. Both were sub- 
jects to the same trusts. | 

The mode of making the title of the trustee specific was different, 
but when that title became certain in the trustee by the location of 
a definite line in one case, and by selection in the other, it was the 
duty of the trustee to apply the two kinds of land to precisely the 
same trusts. It was not competent for the Secretary of the Interior 
to dispose of the selected lands to any trust or purpose. not warranted 
by the true construction, meaning, and purpose of the granting act, 
11—169 
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He could not give these lands wholly to one road or one company 
if the true construction of the grant requires that they should go to 
two roads and two companies. If, by the true construction of the 

grant, the McGregor enterprise was entitled to one-half of the 
199 = Jands in controversy and if the company representing that en- 

terprise has “earned” that half by the construction of the 
road, it was:not in‘ the power of the Secretary to deprive them of 
their beneficial interest contrary to law. He might indeed cause a 
patent to issue investing the respondent company with the legal 
title, but a court of equity will nevertheless enforce the trust accord- 
ing to the true intent and meaning of the act of Congress, which is 
the paramount law of the trust. 

It may be granted that :m the matter of selectinig indemnity lands 
the action of the Secretary of the Interior is conclusive, but it by no 
means follows that his designation of the party entitled to the bene- 
ficial interest in the land is conclusive. 

It was said in argument by respondent's counsel that the re- 


spondent company had paid out considerable sums for land-office | 


fees, and perhaps other expenses in perfecting the title to the lands 
in question. 
The question -as to sums so expended, we leave open to 
200 ~—s future discussion, with the suggestion that if the defendant is 
entitled to be paid any part of such expenses we see no reason 
why the pleadings may not be amended so as to bring that matter 
before the court, and the decree so framed as to adjust the same 
according to equity. | 

We have said in the foregoing opinion that the complainant claims, 
not the whole, but one undivided moiety of the-disputed lands. 

The bill may be framed upon a different theory, but the general 
solicitor of the complainant corporation, in his closing argument, 
distinctly. stated that the complainant claims title to only a moiety 
of the lands in common with the defendant company. 

McCrary, C. J., concurs. 


(Here follows diagram, marked p. 201.) 


202 And on the 18th day of May, 1882, in the record of the 
proceedings of said court is a decree in said cause, which said 
decree is in the words and figures following, to wit: 
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203 United States Circuit Court, District of Iowa, May Term, 
Thursday, May 18th, 1882. 


CuicaGco, MILWAUKEE «& St. Paut Rartway Com- ) 
| PANY, Complainant, 
oe 
THE Srovux City & St. Pau RAILROAD CoMPANY, { , 
Alexander H. Rice, Elias F. Drake, Trustees, rNo. 1481. Eq. 
John H. Gear, Governor, and James K. Powers, 
Register of the State Land Office of the State of 
Iowa, Defendants. ) 


Present: The Hon. George W. McCrary, circuit, and J. M. Love, 
district, judge. 


This cause having been heretofore brought on to be heard upon 
the pleadings filed and proofs taken therein, and the said pleadings 
and proofs having been read, and Messrs. John W. Cary, 

204 Thomas Updegraff, and Melbert B. Cary, of counsel for the 
complainant, and Messrs. E. C. Palmer and J. H. Swan, of 
counsel for the defendants, the Sioux City & St. Paul Railroad Com- 
pany, Alexander H. Rice, and E. F. Drake, having been heard, and 
the court having duly considered the pleadings and proofs and ar- 
guments, and it appearing to the court that the vail hereinafter 
described were granted by an act of Congress, approved May 12, 
1864, to the State of .Iowa in trust to aid in the construction of a 
railroad from Sioux City, in said State, to the south line of the 
State of Minnesota, at such point as the State of lowa might select, 
between the Big Sioux and west fork of the Des Moines river, and 
also to aid in the construction of a railroad from a point at or near 
the foot of: Main street, in South McGregor, in said State, in a westerly 
direction, by the most practicable route on or near the forty- 

205 ‘third parallel of north latitude until it shall intersect the said 
road running from Sioux City to the Minnesota State line in 

the county of O’Brien, in said State, and it appearing that it was 
the intention of Congress that the pe 8 constructing said rail- 
roads, respectively, should share’ equally the lands hereinafter de- 
scribed, on compliance with the terms and conditions of the said 
granting act; and it further appearing that the General Assembly 
of the State of Iowa, by an act approved April 3, 1866, granted and 
conferred upon the Sioux City & St. Paul Railroad Company that 
portion or interest in the lands hereinafter described pertaining to 
the line of road from Sioux City to the Minnesota State line upon 


— certain conditions named in the said act, and if the General Assem- 


bly of the State of Iowa, by an act approved February 27th, 1878, 
granted that portion or interest in the lands hereinafter described 

pertaining to the line of road from McGregor to the in- 
206 _tersection of O’Brien Co. tu the complainant, save and ex- 

cept section thirteen, town. ninety-nine, R. forty-two W, & 
the right of way as excepted in said act, on condition that it should. 
extend its then present line of railroad from McGregor to Algona, 
from Algona via Emmetsburg and Spencer, by the most direct and 
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practicable route, to a point of connection with the Sioux City & St. 
Paul railroad within one-half mile of the corporate limits of Sheldon, 
in O’Brien county, on or before the first day of January, 1880, and 
that the complainant : and defendant Sioux City «& St. Paul Railroad 
Company have fully complied with all the terms and conditions of 
said act of Congress and of the Legislature of the State of Iowa, and 
complainant has caused a certificate of the completion of said railroad 
from Algona via Emmetsburg and Spencer to a_ point of 
207 connection with the Sioux City & St. Paul railroad within 
one-half mile of the corporate limits of Sheldon, in O’Brien 
county, signed by the Governor of the State of Iowa, to be filed with 
the Secretary of the Interior as required by said act of Congress, and 
‘ach of said companies are entitled to an undivided moiety of the 
lands hereinafter described ; and it further appearing that the Sec- 
retary of the Interior has patented all the lands hereinafter men- 
tioned, amounting to one hundred and eighty-nine thousand five 
hundred and ninety-five 78; acres, to the State of Iowa, erroneously 
designating the same in trust solely for the use and benefit of the 
defendant, the Sioux City & St. Paul Railroad Company, and that 
the Governor and the register of the State land office of said State of 
Iowa has certified one hundred and thirty thousand nine 
208 hundred & 588, acres of said lands to the defendant, The Sioux 
City & St. Paul Railroad Company, subject, how ever, to all 
conflicting claims; and that by virtue thereof the defendant, The 
Sioux City & St. Paul Railroad Company, claims to own said lands, 
and also claims that it-is entitled to have the remaining fifty-eight 
thousand six hundred and ninety-five acres conveyed to it by said 
State; and it further appearing to the court that on or about the 
first day of August, 1871, the defendant, The Sioux City & St. Paul 
Railroad Company, made and executed to the defendants, Alexander 
H. Rice and E. F. Drake, trustees for the holders of the bonds there- 
Inafter rN a morte: ive of all the lands granted by Congress 
by the act approved May 12, 1864, lying and being in the State of 
Towa, that might thereafter be patented or transferred by the United 
States or the State of Iowa to the defendant, The Sioux City 
209 and St. Paul Railroad Company, or to which said company 
might acquire title by reason of said grant to secure the pay- 
ment of two millions eight hundred thousand dollars of bonds to be 
issued by said company, and that the defendants, Alexander H. 
Rice and E. F. Drake; trustees, claim that said mortgage or trust 
deed is a lien upon all of said lands. 

And it further appearing that the defendant, the Sioux City : and 
St. Paul Railroad Company has sold, leased, and otherwise encum- 
bered certain of the lands hereinafter mentioned and has received 
certain sums of money therefore, and it further appearing that cer- 
tain of said lands have been sold in pursuance of an agreement be- 
tween said complainant and defendants, and the proceeds deposited 
with the First National Bank of St. Paul, to abide the result of this 

suit: : 
210 It is ordered, adjudged, and decreed, and this court, by 
virtue of the power therein vested, doth order, adjudge, and 
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decree that the complainant herein, the Chicago, Milwaukee & St. 
Paul Railway Company, is the owner of and entitled to, and is 
hereby invested with, the title in fee, to an equal, undivided one- 
half of all the lands hereinafter described, save and except the right 
of way as excepted in said act of the General Assembly of the State 
of Iowa, approved February 27th, 1878, and clear of all incumbrance 
made or placed thereon by the defendants or any or either of them, 
which said lands are particularly described as follows : 


List of lands within the 10-miles limits of both S. C. & St. Paul Railroad 
and C. M. and St.-P. Railway, which have been Patented by the United 
States to the State of Iowa to aid in Constructing the S. C. & St. P. 
Railrvad, on December 31st, 1877, excepting S. E. N. W. Section 7, 

Town. 96, Range 41; S. 4, 8S. E. Section 3, Town. 95, Range 

211 42 ; S. 3, Section 9, Town. 98, Range 40 ; which were Conveyed 

February 12th, 18735. 
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Inst of Lands within ten-miles limits of C., M. & St. P. Railway, and 
outside the 10-miles limits and within the 20-miles limits of S. C. & ° 
St. P. Railroad, which have been Patented by the United States to the 

State of Iowa to aid in constructing the S. C. & St. P. Railroad, 

216 and by the State of Iowa Conveyed to S. C. & St. P. R. R. Co. 


on 31st December, 1877. 
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217 ~=—- List of Lands within 10-miles limits of C., M. & St. P. Railway, 

and outside the 10-miles limits and within the 20-miles limits 

of S.C. & St. P. Railroad, which have been Patented by the United 

States to the State of Iowa to aid in constructing the S. C. & St. P. 
Railroad, but which have not yet been conveyed by the State. 
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| List of Lands, &c.—Continued. 


Parts of section. Acres. 


| Section. 
Town 


| 
j 
| 


WO OW Bi ct ss ds REM e ettk 


bo 


“TOUS mt a7 Oro 


We OW Be enka <5 Rees ee ns 
BE OR cnc sais Kane eae Malo oa 


= 


Fe Oa SMS SSS ARE cits RRL Dao br Ee OO Bats SOM eg ETA 


po. F SEURGNRAD § Pe RM ARR AEST Y CR Mia ore uk aagte ED A Eon o e.S 11 G6 
TT a wikia, a ee a a 13 96 
MI aii an ae 15 96 


40 
40 
40 
40 
40 
40 
40 
40 
40 
Bi Wek iced bi cab bi acbeaibda 19 96 40 636.48 
40 
40 
40 
40 
40 
40 
40 
40 
40 


REE IAN 2st SONS Gar RRR NE ns RF RT es gS ERM TS 


MT evista i ae a at 


pf SES Rte Rag MREY bso Ve ERNE F cP eR MA Mie ODOR anata gS ie Sea 27 96 
Ms iia a i a a ie 29 96 


TEE OE ss sccss-tisiics Seni sithitints alla aod toiled ata eibehaideicminaiadlaa dasa 33 96 640 
EE CEs .ncicrv bhi inch pbnad binant dk canoe aii 35 96 640 
FB Fen eae Sete Om Dh aE GORA Me ERS A ana T BET 1 95 698.22 


BPR DG s ci ctita peti Stik ebas dak enbaaieiu a nae 3 95 40 675.28 


TEER GE vaccinia ntiiiity sibsibdiiaaiakaln émtinn, svils sinmaoan 


N ine}, and nj a w 4-.-. .... -..... --.. ---. ..-- 7 95 40 161.22 


eG WS, WN © Bickle Sid cece in aon noe 9 95 40 400 
pS | Se aoe nMeni ay dellaie dials: siatois Sark wmataanaainin 11 95 40 640 


NT I ii i a ae 
MD Whi wii cack ccicathics asics ok cob odedlgeasides aengiaian as cae cna diia 15 95 40 320 
BD Shik exis nnceeak Davina ‘eladsadabaaetbicite danas scaeaideaga Gahan 23 95 40 820 


MATE GE. citcainid hii niet giialn skeet ommmiae ] 95 41 638.82 


ISO 0), ONE 6 FW Bick cnc come seta sone 11 95 41 160 
| 20,412.25 


219 List of Lands within 10-miles limits of S. C. & St. P. Railroad, 

and outside the 10-miles limits and within the 20-miles limits 

of C.,, M. & St. P. Railway, which have been Patented by the United 

States to the State of Iowa to aid in constrneting the S. C. & St. P. 

Railroad and by the State of Iowa conveyed to the S. C. & St. P. Rail- 
road Company December 31st, 1877. 
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List of Lands within 10-miles limits of S. C. & St. P. Railroad, and out-. 
side the 10-miles limits and within the 20-miles limits of C., M. & St. 
P. Railway, which have been Patented by the United States to the State 
of Lowa to aid in constructing the S. C. & St. P. Railroad, but which 
have not yet been conveyed to.the State to said Railroad Company. 
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List of Lands outside the 10-miles limits and within the 20-miles limits 
of the S. C. & St. P. Railroad, also outside the 10-miles limits and 
within the 20-miles. limits of the C., M. & St. Paw Railway, which 
have been Patented by the United States to the State of Iowa to aid in 
constructing the S. C. & St. P. Railroad, and by the State conveyed to 
the S. C. & St. P. Railroad Company, December 31st, 1877. 
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List of Lands outside the 10-miles limits and within the 20-miles limits 
of S.C. & St..P. Railroad, also outside the 10-miles limits and within 
the 20-miles limits of the C., M. & St. Paul Railway, which have been 
Patented by the United States to the State of lowa, to aid in constructing 
the S. C. & St. P. Railroad, but which have not yet been conveyed by 


the State. 
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Recapitulation. 


Patented by U.S. to Patented by U. S. to 
State of lowa,and State of lowa, but 
by State toS.C & not conve by 
St. P. R. R. Co. State. 


Within 10-miles limits of both S. C. & 

St. P.R. R. and C.,M.& St. P. railway. 29,280 13 21,259 60 
Within 10-miles limits of S.C. & St. P. 

R. R., and 20-miles limits C., M. & St. 

P.. PUA oa cent ecade mamieanaad 60,184 75 3,611 49 
Within 10-miles limits C., M. & St. P. 

railway, and 20-miles limits S. C. & St. 3 

DB Wes ec si asia sca tenth cd saneaaie 12,658 83 20,412 25 


Within 20-miles limits of both S. C. & St. 
P. R. R., and C., M. & St. P. railway -- 28,777 27 13,411 66 


130,900 98 58,695 00 


230 Total number of acres patented by U.S. to State 
of Iowa, and by State of Iowa conveved to 


S. CO. Bhs Bs Bei Bh itktincsine in tissivid nid wha i 130,900. 98 
Total number of acres patented by U.S. to State of 

Iowa, but not conveyed by State-_-...-----.----- 58,695 00 

Wabash is ic 


And it is further ordered, adjudged, and decreed that the com- 
missioners of partition hereinafter appointed shall, before making 
partition of said lands, award and allot to complainant, the Chicago, 
Milwaukee & St. Paul Railway Company, out of said land in lieu of 
and in compensation for said section thirteen, township ninety-nine, 
range forty-two west, an equal quantity of equal quality of said 
lands, and shall then make partitian of the balance of said lands, 

as hereinafter directed. 
231 And it is further ordered and decreed that the defend- 

ant, the Sioux City and St. Paul Railroad Company, Alex- 
ander H. Rice, and E. F. Drake, within sixty days after service 
upon them of a copy of this decree, by a proper and sufficient deed 
of conveyance, release, and quit-claim to the complainant, the Chi- 
cago, Milwaukee & St. Paul Railway Company, with covenants 
against their own acts, said equal, undivided one-half of all of said 
lands except the said right of way. 

It is further ordered, adjudged, and decreed that the said deed of 
trust or mortgage, so as aforesaid executed by the defendant, the 
Sioux City and St. Paul Railroad Company, to the defendants, Alex- 
ander H. Rice and E. F. Drake, be vacated, set aside, annulled, and 
canceled, as to the said undivided one-half of said lands, which is 

hereby vested in the Chicago, Milwaukee & St. Paul Railway 
232 Company, and that as to all of said undivided one-half of 
said 9 so vested in the complainant all mortgages, leases, 
or encumbrances put thereon by the said defendants, or either of 
them, be, and are hereby, vacated, set eside, annulled, and canelled. 


96 S.C. & ST. P. R. R. CO., &C., VS. C., M. & ST. P. R’Y CO. AND 


It is further ordered, adjudged, and decreed that in case any of 
said lands have been sold or leased by the said defendants Sioux 
City & St. Paul Railroad Company, Alexander H. Rice, and E. F. 
Drake, or any or either of them, to bona fide purchasers in good faith, 
that the defendants render and account to P. T. Lomax, a master of 
this court, of the rents, issues, and profits arising from such lease or 
use, and the purchase money of any ofsuch sales of any of said lands 
with interest thereon from the time of receiving the same, and that 
said master also report the amount of taxes and expenses properly 

chargeable to said lands, paid by either of said parties, and 
233 that on the coming in and confirmation of the report of said 

master, the complainant have a decree for the balance so re- 
ported and found due to it, and said decree shall be a lien upon the 
undivided half of said lands owned by ‘the said Sioux City & St. 
Paul Railroad Company until the same shall be paid. 

It is further ordered, adjudged, and decreed that partition of said 
lands be made and that John A. Elliott, Wm. C. Hillis, & Edward 
R. Mason be, and hereby are, appointed commissioners to make 
partition thereof, and that as soon as practicable said commissioners 
proceed to make a partition thereof, giving and alloting to ‘said 
complainant, Chicago, Milwaukee & St. Paul Railway Company an 
equal moiety of all said lands, and the other moiety thereof to the 
defendant The Sioux City & St. Paul Railroad Company, having 
due regard in said partition to quantity, quality, and values 

thereof. 
234 The opinion of the majority of said commissioners to pre- 
rail in all cases of disagreement. 

It is further ordered, adjudged, and decreed that said defendants 
The Sidux City & St. Paul Railroad Company, Alexander H. Rice, 
and EK. F. Drake, do pay to the complainant the costs of this suit to 
be taxed ; and either of the parties are at liberty to apply to this 
court as occasion may require. 

And the said defendants The Sioux City & St. Paul Railroad 
Company, and Alexander H. Rice, and E. F. Drake, trustees, pray- 
ing an appeal in open court, the court finds and determines that 
the value of the lands in controversy exceeds the sum of three hun- 
dred thousand dollars, and that it is ordered that the appeal be and 
is hereby allowed, and the amount of the appeal bond is hereby: fixed 
at ten thousand dollars. 


(S’o’d) GEO. W. McCRARY, 
Circwt Judge. 
(S’o'd) , J. M. LOVE, 


District Judge. ° 


235 And on the 25th day of May, 1882, in the record of the 
proceedings of said court is an entry in said cause, in the 
words and figures following, to wit: 
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236 United States Circuit Court, District of Iowa. May Term. 
| : Tuurspay, May 25th, 1882. 


THE CuicaGo, MILWAUKEE & Sr. Paunt Rarttway Co. 
| ag’ st No. 1480. 
THE Sioux Crry & St. Pau, RamLRoap Company, ALEX. Eq. 
H. Rice and E. F. Drake, Trustees, e al. 


This cause came on this day for hearing, and it is ordered that 
in making the transcript and record of the above-entitled cause for 
the Supreme Court of the United States the clerk shall certify in 
place of a copy thereof the original maps and plats used in evi- 
dence upon the hearing in this court, designated as follows: 

Exhibits Nos. 3, 7, 8, 9, 11, 12, 17, 18, & 23 of complainant’s evi- 
dence. 

Exhibits Nos. A, B, C of defendant’s evidence. 

Exhibits marked OO, PP, L. 3 

(8’g’d) J. M. LOVE, Judge. 


237 And on the 25th day of May, 1882, a supersedeas bond 
_was filed in said cause, which said supersedeas bond is in the 
words and figures following, to wit: 


238 Know all men that we, Elias F. Drake & A. H. Wilder, of 

St. Paul, State of Minnesota, are held and firmly bound unto 
the Chicago, Milwaukee and St. Paul Railway Company in the 
sum of ten thousand dollars, for the payment whereof we bind our- 
selves, our heirs, executors, and administrators. 

In witness whereof we have hereto affixed our hands and seals, 
this 22d day of May, A. D. 1882. 

The condition of this obligation is such that whereas the Sioux 
City and St. Paul Railroad Company, E. F. Drake, e als., defend- 
ants in a suit in the United States circuit court, district of Iowa, 
wherein the Chicago, Milwaukee and St. Paul Railway Company is 
pl’ff (in which cause a decree has been filed), have appealed said 
case to the Supreme Court of the United States: 

Now if the said defendants shall prosecute said appeal, and 
239 pay all costs therein and damages adjudged to be recovered 
by. said plaintiff, then this obligation shall be void ; other- 

wise, to be in full force and effect. 7 


(Signed) ELIAS F. DRAKE. LS.) 
(Signed) _ AMHERST H. WILDER. [. s. } 
L. 8. 
L. 8. 


STATE OF MINNESOTA, County of Ramsey: 


Personally came before me Elias F. Drake and Amherst H. 
Wilder, who have signed the foregoing obligation, who, being duly 
severally sworn, say: That they are, each for himself, worth more 
than the sum of ten thousand dollars over any debts the- severally 


or otherwise owe. 


[SEAL. ] (Signed) ELIAS F. DRAKE. 
AMHERST H. WILDER. 


13—169 
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240 Subscribed and sworn to before me, this 22d day of May, 


1882. 
(Signed) QO. J. REYNOLDS, 
Notary Public, Ramsey County, Minn. 


District or Iowa, ss: 
Bond & surities approved, and, when filed, to operate as a super- 


sedeas. | | 
(Signed) J. M. LOVE, Judge. 

May 25, 1882, at Des Moines. 

(Endorsed :) Chi., Mil. & St. Paul R’y Co. vs. S.C. & St. P. R’y 
R. Co. Supersedeas bond. Filed May 25, 1882. E. R. Masen, 
clerk. 3 
241 And the complainant, to sustain the issues in its behalf, 

introduced upon the hearing i in said cause the following evi- 
dence, to wit: 


242 United States Circuit Court, District of Iowa. In Equity. 


THe Cuicaco, MILWAUKEE & St. Paut Rathway Company, Com- 
plainant, 
vs. 
Tue Stoux Crry & Sr. Paut R. R. Co., ALEXANDER H. Rice «& 
Khas I. Drake, Trustees; John H. Gear, Governor, and James 
Kk. Powers, Register of the State Land Oftice of the State of Iowa, 


Defendants. 


Complainant’s testimony taken at Milwaukee, Wisconsin, December 
28th and 29th,.1880, before Hugh Ryan, U. 8. Commissioner, 102 
Wisconsin street, t, Milwaukee, Wisconsin. . Reported by Mrs. I. N. 
Dana. Opened and filed Apr. 22, 1881. by stip. (Signed) Ef. R. 
Mason, clerk. 


243 United States Circuit Court, District of Iowa. In Equity. 


Tie CuicaGo, MILWAUKEE & St. Paun Rattway Co., Complainant, 
Vs. 

THe Sroux Crry & Sr. Paut RR. R. Co., ALEXANDER H. Rice, & 

Elias F. Drake, ‘Trustees ; John H. Gear, Governor; & James K. 


Powers, register of the State land office of the State of Iowa, De-- 


fendants. 


Opened and filed Apr. 22, 1881, by stip. ) 
(S’g’d) EK. R. MASON, Clerk. 
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Index to Complainant’s Testimony. 


Page. 


Name of witness. 
Direct. | Cross. | Redirect. | Recross. 


D. J. Whittmore ~~... 22 iia Siaseilelballeake 21 | 25 31 34 
Willis Drummond, Jr. ..---.-----. .--- 36 =| ~~ «57 64 
J. C. Spencer._._-. ..---. i aidiak aiden lk nila seaiaaal 67 71 


Testimony taken at Milwaukee, Wis., December 28 & 29, 1880, be- 
fore Hugh Ryan, U. S. Commissioner, 102 Wisconsin St., and re- 
ported by Mrs. I. N. Dana. 


244 United States Circuit Court, District of Iowa. In Equity. 


Tue CuicaGco, MILWAUKEE & St. Paut Rattway Co., Complainant, 
: v8. 

THE Sroux City & Str. Paut R. R. Co., ALEXANDER H. Rick, & 
Elias F. Drake, Trustees ; John H. Gear, Governor; and James K. 
Powers, register of the State land office of the State of Iowa, De- 
fendants. 


Testimony taken and proofs produced on behalf of the above-named 
complainant before Hugh Ryan, a United States commissioner in 
and for the eastern district of Wisconsin, at Milwaukee, Wiscon- 
sin, commencing on the 27th day of December, 1880, at 9.30 o’clock 


a. Mm. 


245 Appearance: For complainant, John U. Cary, Esq., gen’l 
solicitor, and Thomas Updegroff, Esq., & Melbert B. Cary, 
Esq., of counsel; for defendants 8S. C. & St. P. R. R. Co., & A. H. 
Rice & E. F. Drake, trustees; J. H. Swan, Esq., solicitor, & E. C. 
Palmer, Esq., of counsel. | 
Counsel for complainant next introduced in evidence, Ist, the ar- 
ticles of incorporation of the McGregor & Western Railway Co., a 
certified copy from the secretary of State of Iowa, marked Exhibit 
No. 1. 
Counsel for def’ts object, on the ground that it is immaterial, ir- 
relevant, and not properly certified. 
Counsel for complainant next introduces in evidence the articles 
of incorporation of the McGregor & Western Railway Co., a 
246 certified copy by the recorder of Clayton county, Iowa, 
marked Exhibit No. 2. 
Same objection as to Exhibit No. 1. 
Counsel for complainant next introduces in evidence a copy of 
the map of the location of 1864 of the McGregor & Western Rail- 
way Co., certified to by the Commissioner of the General Land 


Office, marked Exhibit No. 3. 


a Ri tr en 
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Counsel for complainant next introduces copies of. letters certified 
to by C. W. Holcombe, Acting Commissioner of the General Land 
Office, as follows: | 

Letters from the General Land Office, at Washington, of Septem- 
ber 12th, 1864, to the land offictes at Fort Dodge and Sioux City, 
Towa. 

A letter from the General Land Office of October 24th, 1864, to 

the land office at Des Moines, Iowa. 
247 Letters of the registers at Fort Dodge and Sioux City, of 
September 29th and October Ist, 1864, and of the register and 
receiver at Des Moines Oct. 31st, 1864, acknowledging the receipt. 

Letters of the General Land Office of February 26th, 1868; No- 
vember 6th, 1869, to C. C. Carpenter, register of the State land office, 
Des Moines, Iowa. | 

Letter of the General Land Office of May 31st, 1868, to the Gov- 
ernor of Towa. 

Letters of the General Land Office of October 22nd and Novem- 
ber 3rd and 13th, 1868, to D. C. Shepard, chief engineer of the Me- 
Gregor & Sioux City R. R. Co. 

Letters of October Ist, 12th, and 27th, and November 3rd, 1868, 
from D. C. Shepard, chief engineer of.said railroad company. _ 

Letters of January 11th, 1869, and February 10th, 1870, from N. 
A. Cowdrey, treasurer of said McGregor & Sioux. City R. R. Co., 
marked Exhibit No: 4. | : | 


248 Counsel for defendants object to letter dated October 24th, 

1864, as incompetent, unless accompanied by the diagram re- 
ferred to in the letter. ‘Lhey object to the letter of February 26th, 
1868, as incompetent, unless accompanied by the letter referred to 
therein, and on the ground that the letter is immaterial and irrele- 
vant, and that it is incompetent to prove any number of acres 
enuring to the State under the grant, or as contemplated, or intended 
to be conveyed by the grant; that {the statement conveyed in said 
letter as to the number of acres is not made under oath or in the 
discharge of any official duty, and is a mere declaration. 

To the letter of November Sth, 1869, counsel for defense take the 
same objections as to the letter of February 26, 1868. 

Letter of May 15th, 1868, objected to as immaterial and irrelevant 
and as incompetent to show the relocation of any line of rail- 

road or any direction of the land commissioners to relocate 
249 any line or to do any other act except to complete the survey 

from the western terminus of the line in section 19, town. 95, 
range 40, to the intersection with the Sioux City & St. Paul R. R. 
in O’Brien county. 

The letter of October 22nd, 1868, is objected to as incompetent, 
immaterial, and irrelevant and as inadmissible without a copy of 
the diagram to which the letter refers. 

The letter of November 3rd, 1868, is objected to as incompetent, 
immaterial, and irrelevant. , : : 
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en of November 13th is objected to on the grounds last afore- 
said. | . 
Letter of October 1st, 1868, is objected to on the grounds last 
aforesaid. 
Letter of October 12th, 1868, is objected to on the grounds last 
aforesaid. 
Letter of October 27, 1868, is objected to on the same grounds. 
Letter of November 8th, 1868, is objected to on the same grounds. 
Letter of January 11, 1869, is objected to on the same grounds as 
noted to the letter of February 26th, 1868. 
250 Letter of February 10th, 1870, is objected to on the same 
grounds as noted to the letter of February 26th, 1868. 
Counsel for complainant next introduces a copy certified to by 
Carl Schurz, Secretary of the Interior, of a certificate of William M. 
Stone, Governor of Iowa, to James Harlan, Secretary of the Interior, 
certifying to the completion of four sections of railroad of ten miles 
each by the McGregor and Western Railway Co., together with 
documents and certificates of the officers of said company thereto 
attached, marked Exhibit No. 5. 
Counsel for defense object to this evidence on the ground that it 
is incompetent, immaterial, and irrelevant. 
Counsel for complainant next introduces a certified copy of the 
change of name of the complainant from the Milwaukee & St. Paul 
Railway Co. to Chicago, Milwaukee & St. Paul Railway Com- 
251 pany, marked No. 6. 


Objected to as incompetent, irrelevant, and immaterial. 


Counsel for complainant next introduces a certified copy of a map 
of the definite location of the Sioux City & St. Paul R. R. lines, 
under the act of May 12th, 1864, from Sioux City, Iowa, to the south 
line of the State of Minnesota, filed in the General Land Office July 
17th, 1867, certified to by J. A. Williamson, Commissioner of the 
General Land Office, marked Exhibit No. 7. 

Counsel for complainant next introduces a copy certified to by J. 
A. Williamson, Commissioner of the General Land Office, of the 
location of the McGregor & Sioux City R. R. Co:, of 1868 and 1869, 
from the east line of Clay county, [owa, to the east line of range 39, 
marked Exhibit No. 8. ) 


Counsel for defense object, on the ground that it is incom- 

252 _ petent, immaterial, irrelevant, and no authority is shown on 
the part of the McGregor, Sioux City R. R. Co. to make any 
survey of location of any line of railroad or to file any map thereof, 
and object to so much of map, Exhibit No. 8, as lies west of the west 
line of range 38, as showing no surveyed line of railroad whatever. 
And further object that the certificate of David C. Shepard is not in 
proper form and is not evidence of the approval of the alleged sur- 
vey by the McGregor & Sioux City R. R. Co.; that the complainant 
has already introduced a map showing the definite location of the 
railroad, under the act of Congress May 12th, 1864, as far as section 
19, in town. 95, range 40; and no authority is shown or exists on 
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the part of any officer or company to change said location or to per- 


mit the relocation or new location of said line of road. And fur- 


ther object that the evidence is incompetent and immaterial under 
the allegations of the bill and the admissions of the answer. 


2599 Counsel for complainant next introduces a copy of a map 

certified to by J. A. Williamson, Commissioner of the General 
Land Office, of the McGregor & Sioux City R. R. line, under the act 
of May 12th, 1864, from the east line of range 59 to its intersection 
in the county of O’Brien with the line of a railroad from Sioux 
City to the southern line of the State of Minnesota; said map hav- 
ing been filed in the office of the Commissioner of the General 
Land Office, September 2nd, 1869, marked Exhibit No. 9. 


Same objection as to Exhibit No. 8. 


Counsel for complainant next introduces a certified copy by the 
acting Commissioner of the General Land Office of lst No. 1 of 
lands, approved July 19th, 1870, to the State of Iowa for the benefit 
of the McGregor & Sioux City R. R. Co., marked Exhibit No. 10. 


Objected to as incompetent, immaterial, and irrelevant. 


254 Counsel for complainant next introduces a certified copy 
by the Commissioner of the General Land Office of the 

map of construction of the Sioux City & St. Paul R. R. line, 
under the act of May 12th, 1864, from the Minnesota State line to 
Le Mars, filed in the General Land Office, February 11th, 1873, 
together with all certificates thereon, marked Exhibit No. 11. 

Counsel for complainant next introduces a certified copy by the 
Commissioner of the General Land Office of ‘the map of construction 
of the Sioux City & St. Paul R. R. line, under the act of May 12th, 
1864, from the south line of the State of Minnesota southerly, in 
the direction of Sioux City, filed in the General Land Office, Sep- 
tember 4th, 1872, with all certificates thereon, marked Exhibit 
No. 12. 

Objected to as incompetent and. irrelevant. 


250 Counsel for complainant next introduces a certified copy 
by the Acting Commissioner of the General Land Office of 
the certificate of a patent to the Sioux City & St. Paul R. R. of lands 
in Iowa, dated Juné 9th, 1873, and patent for said lands, dated June 
17th, 1878, marked Exhibit No. 13. 3 
Counsel for complainant hext introduces a certified copy by the 
Acting Commissioner of the General Land Office of certificate to the 
Sioux City & St. Paul R. R. of certain lands in Towa, known as 
approved list No. 8, and dated January 25th, 1875, together with 
the patent to said company of said lands of same date, marked 
Exhibit No. 14. 
Counsel for complainant next introduces certified copies by the 
secretary of State of Iowa of the acceptance by the McGregor ‘& 
Sioux City R. R. Co. of an act of Legislature of Iowa, filed the 


—_ 2s, 
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29th of .May,. 1868, with the assignment of the land 

256 grant by the ‘McGregor and Western R. R. Co. to the Me- 

_ Gregor and Sioux City R. R. Co., filed same date, marked 
Exhibit No. 15. 

Counsel for the defense object to the acceptance, so called, of the 
legislation referred to, on the ground that it is incompetent, imma- 
terial, and irrelevant, ‘and as not being in accordance with the pro- 
visions and requirements of the act of Legislature of lowa, and as 
not properly authenticated, and make the same objections to the 
so-called waiver, release, and assignments; and the further objection 
that it does not appear to be the corporate act of the McGregor & 
Western R. R. Co., and object especially to that portion of the letter 
paper commencing “the above and foregoing is the original release,” 
and ending “N. A. Cowdrey, sec. pro tem,” as incompetent, imma- 
terial, and irrelevant, and as not set forth or referred to in the com- 

plainant’s bill. 
257 Counsel for complainant next introduces certified copy of a 
letter of J. S. Wilson to Samuel Merrill, dayted May 13th, 
1868, marked Exhibit No. 16. 


Objected to as incompetent, immaterial, and irrelevant. 
Examination adjourned to 2.30 p. m. 


| SaunpAY—z2.30 o'clock p. m. 
Pursuant to adjournment above noted, taking of complainant’s 
testimony resumed ; appearances as above. 


Mr. Cary, on the part of the complainant, proceeded with the offer 
of documentary evidence, as follows: 


“T now offer Exhibit 17, certified copy, by the Acting Com mis- 
sioner of the General Land Office, of a map of the State of Iowa, 
which was published in the General Land Office reports for the 
year 1865, showing a line between the south line of the State of 

Minnesota and Sioux C ity, located on the map substantially 
258 as the line of the Sioux City & St. Paul proposed line,” 
marked Exhibit 17. 

Objected to by counsel for defendants as incompetent, immaterial, 
& irrelevant, and as not showing any line of location: of the railroad 
of the defendant’s company, and as showing upon its face that the 
line referred to by the counsel as the proposed line of the Sioux City 
& St. Paul railroad was placed upon said map long prior to the date 
of the incorporation of said company, and long subsequent to the 
location of the McGregor & Western railway line appearing thereon, 
and because it does not appear that the land was located by the au- 
thority of either of either the defendant company or the State of 
Iowa, and because the exhibit does not appear to be a transcript 
from any public record. 


Mr. Cary: “I now offer Exhibit 18, the same thing as Ex- 
259 ~=hibit 17, only for the year 1866.” Marked Exhibit 18. 


Same objections by defendants as to Exhibit 17; and further ob- 
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jected to because it does not appear to be a copy of the whole map 
published in the Land Office reports. 

Mr. Cary: “TI now offer Exhibit 19, certificate of the secretary of 
State of Iowa that no bond or acceptance were ever filed under the 
act of lowa of March 15, 1876.” Paper marked Exhibit 19. 

Objected to by defendants as incompetent, immaterial, & irrele- 

rant. 

Mr. Cary: “I now offer Exhibit No. 20, certified copy of the ar- 
ticles of association of the Milwaukee & St. Paul Railway Company.” 
Paper marked Exhibit 20. 

Same objections as to last exhibit. 

Mr. Cary: “I now offer Exhibit 21, certified copy by the secretary 
of State of lowa of the change of name of the McGregor & 
260 Sioux City neces. J Company.” Paper marked Exhibit No 

21. 
Same objections as to last exhibit. 
Mr. Cary: “I now offer Exhibit No. 22, certified copy by the 


secretary of State of Iowa, of the acceptance and bond of the com- 


plainant nen under the act of me 8.” Paper marked Exhibit 


2 4 
Same ithe: as to last exhibit. 


Mr. Cary: “I now offer Exhibit No. 23, certified copy of map of 
the Chicago, Milwaukee, & St. Paul Railw: av from Algona to Pat- 
tersonville, filed with the railroad: commissioners of Iowa in 1878.” 


Map marked Exhibit 23. 

Same objection.as to last exhibit, and as not required to be filed 
in the office from which it purports to come; that the paper at- 
tached to the alleged copy, purporting to be signed by E. G. Mor- 

gan, secretary, is not evidence or proof that any copy was 
261 tiled in said office, nor that the said E. G. Morgan has au- 

thority to certify the same, and his alleged certificate is not 
evidence for any purpose ; that it does not appear to have been filed 
at any date, by any endorsement thereon or otherwise; and that 
the statement in said alleged certificate the to “ original was filed in 
this office in the summer of 1878” is the mere declaration of said 
Morgan, incompetent and immaterial for any purpose ; and that 
said exhibit is incompetent to show the location or construction of 


any line of railroad. 

Mr. Cary: “I now offer Exhibit 24, certified copy by the acting 
Commissioner of the General Land Office of the certificate of the 
Governor of Iowa, issued November 30, 1878, of the completion of 

complainant company’s line from Algona to Sheldon, to- 


262 ~=—s gether with affidavit by D. J. Whittemore of the distance be- 
tween said points.” Marked Exhibit 24. | 

Objected to as incompetent, immaterial, and irrelevant, and to the 

portion of the certificate of the Governor of Iowa, under date of No- 
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vember 13th, 1878, commencing “ and I do further certify that said 
railroad just constructed is a part of a railroad from a point at or 
near the foot of Main street, South McGregor,” down to and includ- 
ing the words and figures “ May 12, 1864,” defendants specially ob- 
ject as incompetent and immaterial for any purpose, and as not 
authorized to be made by said Governor by any act or in the dis- 
charge of any official duty ; and that there is no act of the Legis- 

lature of Iowa, or of the Congress of the United States requir- 
263 ing the Governor to certify to the completion or the construc- 

tion of any part of the complainant’s railroad, nor to certify 
‘o the Secretary of the Interior the contents of any act of the Legis- 
lature of the State of Iowa; nor is there any authority for the secre- 
tary of State of the State of Iowa to certify to the Secretary of the 
Interior the contents ‘of any act of the Legislature of Iowa.. 


M. Cary: “I now offer Exhibit 25, certified copy by the Acting 
Commissioner of the General Land Office, of certificate of the Gov- 
ernor of Iowa, issued December 5, 1870, of the ‘construction of the 
McGregor & Missouri River railway line from McGregor to Algona. 
And certificates of the president and chief engineer of said railway 
company, together with diagrams showing line of constructed road. 

And letter of the Governor of Iowa, dated December 5, 1870, 
264 to the Secretary of the Interior.” Marked Exhibit. 25. 


Objected to as incompetent, immaterial, and irrelevant. 


Mr. Cary: “I now offer Exhibit 26, certified copy by the register 
of the State land office of Iowa, of patent No. 3, and patent No. 2, to 
the State of Iowa, and letters of the Commissioner of the General 
Land Office to the register of the State land office of lowa, dated 
November 5, 1869, and February 28, 1868.” Marked Exhibit 26. 


Counsel for defendants object to so much of Exhibit 26 as appears 
on pages 90, 91, and 92 thereof, as incompetent, immaterial, and ir- 
relevant, and as not showing or tending to show by any competent 
or proper proof the number of acres intended to be granted. by the 
| act of May 12, 1864, in aid of the construction of either line 

265 of railroad named therein, and as being a mere declaration, not 

under oath, of the Commissioner of the General Land Office 

as to the estimate quantity of vacant land enuring to the State of 
Iowa under the said act of May 12, 1864. 

Mr. Cary: “I now offer Exhibit 27, a certified copy by the re- 
corder of Osceola county, Iowa, of a trust deed from Sioux City & 
St. Paul Railway Company to Elias F. Drake and A. H. Rice, filed 
May 9, 1872.” Marked Exhibit 27. : 

Examination adjourned by consent to December 29, 1880, 9.20 
a. m. 

266 Examination resumed December 29th, 10 a. m., pursuant 
to adjournment, as follows: 

D. J. WHITTEMORE, a witness called on the part of the complainant, 
being duly sworn, testified as follows: 

14—169 
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Examined by MEcsenrt B. Cary, Esquire: 

Q. 1. Will you please state your occupation ? 

A. My occupation is civil engineer. 

; ¥ a ‘ ‘ r 

Q. 2. Your residence? 

A. Milwaukee. 

Q. 3. Will you state whether there isa line of railroad between 
McGregor and Calmar, Iowa? 

Objected to as immaterial and irrelevant. 


A. There is. 
Q. 4. Was this line of road built by the: McGregor and Western 


Railroac Company ? 
A. That is something [ have no knowledge of, who it was built 


by—no positive knowledge. 
Q). 5. What is the distance from McGregor to Calmar? 
Sapa to as immaterial and irrelevant. 


267 A. 43,2; miles; it has been 42, but we built : a mile down 


into McGregor. 
Q. 6. What railroad company is new operating that line of road 


from McGregor to Calmar? 


Objected to as immaterial and irrelevant. 


\. The Chicago, Milwaukee & St. Paul Railway Company, 
Can you state approximately how long the Chicago, Mil- 


Q. 7 
waukee & St. Paul Railway Company has been operating this line 


of road? : 
Objected to as immaterial and irrelevant. 


A. No; I cannot tell without looking at the’ books. 
Q. 8. What is the distance from Calmar to Algona? 


Objected to as immaterial and irrelevant. 


A. 126.3; miles. 
Q. 9. What is the distance from. Algona to Sheldon ? 


Same objection. 


Ss A. 84,% miles. 

7 Q. 10. ‘Is Sheldon the point of junction between the Chic ago, Mil- 
S raukee & St. Paul railway line and the Sioux City & St. Paul R. R. 

N line? 

N ae 

N Same objection. 

sy A, Sete. 

214 Q. 11. Is Sheldon in O’Brien county ? 

All “phy 

All Q. 12. Have you any memoranda which you could consult and 
All by them Jearn approximately how long the Chicago, Milwaukee & 
i St. Paul Railway Company has been operating the road from Me- 
/ Gregor to Algona? ? 
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268 A. No, sir; I don’t think I have. I have some memo- 
randa as to the building of the road, but when the operation 
was commenced by the complainant company I cannot tell. I 
should have to go into other departments and swear from other per- 
sons’ figures. 
Q. 13. About when was this line of road completed to Sheldon ? 


Objected to as immaterial, irrelevant, and incompetent. 


A. I should say in the fall of 1878. 
Q. 14. About when was the construction from Algona to Sheldon 
commenced ? | 


Same objection. 


A. Commenced in the spring of the same year. : 

Q. 15. Has the Chicago, Milwaukee & St. Paul Co. ever since the 
completion of. the line through to Sheldon been operating the entire 
line from McGregor to Sheldon as a continuous line and as its line? 


Same objection. 
A. It has. 


_ Q.16. Is the road from McGregor to Sheldon, belonging to the 
Chicago, Milwaukee & St. Paul R’y Co., a first-class western road— 
that is, what is its quality? 

Same objection. 


A. It is an ordinary, -well-constructed, well-operated railroad— 
more than ordinary, as most western railroads go. My answer 
applies both to construction and operation. 

Q. 17. I have here a map, Exhibit No. 23, which is certified to by 

the secretary of the railroad commission of Iowa to be an 
269 exact copy of the map of construction of the line between 

Algona and Sheldon, filed by the Chicago, Milwaukee & St. 
P. R’v Co.; will you examine this map and state whether it is sub- 
stantially a correct map of the complainant’s line of construction. 


Objected to as incompetent, immaterial, and irrelevant. — 


A. I cannot testify that it is, but from all the evidence I see, and 
from my recollection of the original map that I sent myself to the 
State of Iowa, this appears to be a copy. I cannot swear that it is, 
until I take it down to my office and compare it with my map. 

Q. 18. Will you take this map and compare it with yours ? 

A. I will. 

(Examination suspended until the comparison is made, after which 
continued.) 


A. That map is quite an exact copy of the map I have in my 
office, the original map of the actual location of the constructed line. 

Q. 19. Between what points ? 

A. Algona and Sheldon. 

Q. 20. In what State? 

A. In the State of lowa. 


eeteen ee 
a a At ae nn pe 


ME CIN i tecaeaete 


SLIME SMA Ae Socag 


a ane 


A Ley PD 


108 8s. C. & ST. P. R. RB. CO., &¢., VS. U., M. & ST. P. R’Y CO. AND 


Q. 21. At what point, with reference to the foot of Main street, 
South McGregor, does this road commence, which runs from Mc- 
Gregor to She Idon now, and is operated by the complainant ? 

A. I have not been there in several years; not since we built that 
line down to McGregor, and I cannot tell positively where that 


depot is. 
(). 22. State as nearly as you can, with reference to the foot 


270 
of Main street? 
A. I cannot tell that. Istated the recorded distance of how far it 
it went in there, but r cannot tell the particular locality where it 


goes in, because I have not been there since. 
Q. 23. What is the entire length of the road from McGregor to 


Sheldon ? 
A. 254 miles. 


Cross-examination by Judge PALMER: 
X Q. 1. When did you first have any pergona knowledge of this 


line from McGregor to Calmar ? 
A. From personal observation ? 
X Q. 2. Yes, as nearly as you can give it. 
A. It must have been fifteen vears ago—shortly after its construc- 
tion, whenever that was. 3 
X Q. 3. You are the chief engineer of the Chicago, Milwaukee « 
St. Paul helen ay Company ? 
A. Y Cs, sIr. 
X Q. 4. And have been for how many years ? 


A. I have been ten years. 
X Q. 5. And prior to that time were you connected with that com- 


pany? ° 

A. Yes. I have been connected with that company for twenty- 
seven years; that is, not with the Chicago, Milwaukee & St. Paul 
Company, because that has not had an existence so long, but with 
the roads forming a part of the Chicago, Milwaukee & St. Paul Rail- 
way Company. 
271 X Q.6. When you first had knowledge of this road from Me- 
Gregor to Calmar, shortly after its construction, where was its 
eastern terminus ? 

A. Its eastern terminus was at North McGregor. 
known As North McGregor. 

X Q. 7. About how far from wh: at is called the foot of Main street; 


South tinder’ ? 
- About 1. miles—not quite a mile and a half. 
XQ. 8. You spoke of an extension of the road down to McGre- 
gor ; when was that made? 
A. IT should say that it was made at least three years ago, was it 
not? I cannot say positively. I have made return vouchers for 


I believe it is 


that, but I have so much of that to do I cannot remember. 
X Q. 9. It was made from some survey of yours? 
A. Yes, made from surveys of mine, but I cannot state positively. 


when. 
X Q. 10. And completed in one job—in one season? 


Lathes Re es 
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A. Yes, it may be said so, although there may be a few hundred 
feet at the lower end made at a later season. I think, however, we 
went down at once. 

X Q. 11. You have given the distance from McGregor to Calmar— 
was that from your own personal survey? 

A. The distance from McGregor to Calmar is worked up from the 
original maps and profiles which are now in the possession of Mr. 
7 Prior, in St. Paul. 

, X Q. 12. You took that down as you found it? 

A. I have not measured the distance myself. 

X Q. 13. You have no personal knowledge and took no personal 
part in the measurement of the rvad from McGregor to Cal- 

mar? 
272 A. No, sir. 

X Q. 14. And when you state that it is 43,2; miles, your 
measurements are derived from measurements and data that come 
down to you through the office? | 

A. Yes, through the office? 

X Q. 15. And is that true of the distance from Calmar to Algona? 


| A. Yes. 
X Q.16. And is it also true of the distance from Algona to 

Sheldon ? 
Ez A. Not so much so, for this reason: Because I was chief engineer 


of the road while it was being constructed. All the papers came to 
my office, and were under my especial direction. 
q X Q. 17. From notes that were taken in the field by your sub- 
ordinates? | 

A. Yes, by men specially engaged by myself. They came to me 
direct from the men who made the actual original surveys. 

X Q. 18. And you got your knowledge in that respect from their 
reports made directly to you ? 

A. Yes. 

X Q. 19. Who made the original map of which Exhibit No. 23 
purports to be a copy? | 

A. It was made under my directions in my office. 

X Q. 20. Who made the survey from which the notes and data 
were gathered to make it? eu 

A. The survey was made in the field under the direction of F. W. 

Kimball. 
273 X Q. 21. Who is he? 
A. The assistant engineer a a by the company. 

X Q. 22. When was that survey made? 

A. There had been previously made two or three surveys. 

X Q. 23. This one? ! 

A. Early in the spring of the year it was constructed. 

X Q. 24. 1878? 

A. Yes, I think so. . 

X Q. 25. Is this constructed line, which purports to be shown in 
Exhibit No. 23, exactly coincident with the line. of the survey that 
was made in 1878? : 
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A. Yes; as near as it is practicable to make a map. It probably 
does not vary the width of the line, so far as Iam able to determine. 

X Q. 26. You spoke of the construction of the line from McGregor 
to Algona ; I do not know but through to Sheldon, and also of the 
operation of it; it is better operated than it is constructed, is it not? 

A. There are portions of that line that are poorly located? 

X Q. 27. And poorly constructed ? 

A. And poorly constructed ; but there has been a great deal of 
work done on it since? 

X Q. 28. Then it is not as well constructed as it is operated ? 

A. No; I don’t say that. There has been a great deal of work 
done on it, and it is now a thoroughly first-class road—has been, I 

should say, for four or five years. 
274 X Q.29. ‘Do you | speak now in reference to the whole line? 
A. The whoie line; yes. 

X Q. 30. The Chicago, Milwaukee & St. Paul R’y Co. has a large 
number of lines of railroad, besides this one, hasn’t it? 

A. O, yee. | : 

X Q. 31. This line is not an any road, is it, in comparison 
with iis’ other roads of this company ? 


Objected to. 
A. With the exeeption of the two main lines, one from here to 
Prairie du Chien, and the other from Chicago to St. Paul, it stands 


on a par with the best of them. 
X Q. 32. The two you have mentioned are superior ? 
A. They are superior. The amount of traffic over those lines has 


required a superior road throughout. 
Redirect examination: 

Redirect Q. 1. Will you examine your maps and ascertain, if pos- 
sible, the exact distance from North MeGregor to the terminus at 
the foot of Main street, in South McGregor ? 

Objected to as irrelevant, immaterial, and incompetent. 

{xamination of witness suspended, in order to give him an op- 
portunity to examine his maps; after doing which the witness was 


recalled and testified as follows: 


Redirect Q. 2. State, if you please, where the first terminus of the 
McGregor & Western Railway Co., or the initial point of it, was 
with reference to the Mississippi river and the town of North Me- 


Gregor. 
Objected to as immaterial, irrelevant, and incompetent. 
275 A. It was at the southern portion of North McGregor, at 
the point where the bluff makes to the river. 
Redirect Q. 3. About when was the road built further down, and 
to what plaee ? | | | 
Objected to as immaterial, irrelevant, and incompetent. 


A. I cannot tell the date. 
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Redirect Q. 4. Has the road been extended to the foot of Main 
street, South McGregor? 


Same objection. 


A. It has. 

Redirect Q. 5. What is the distance between the first depot or ter- 
minus or initial point at the lower part of North McGregor, and the 
foot of Main street, South McGregor ? 


Same objection. 


A. About 5,400 feet. 

Redirect Q. 6. While the depot was about 5,400 feet from the foot 
of Main street, how far was the end of the track from the foot of 
Main street at that’ time ? 


Same objection. 


A. 3,800 feet. 

Redirect Q. 7. Was the track between the old depot at the lower 
part of North McGregor and the terminus below that about 3,800 
feet from the foot of Main street, South McGregor, built before the 
McGregor Western Railway Co. sold out? 


Same objection. 


A. It was built. 
276 Redirect Q. 8. So that when. the seisiaincis Western R’y 
Co. disposed of the road, its initial point or terminus at the 
Mississippi river was about 3 800 feet north of the foot of Main street, 
South McGregor ? 


Objected to as immaterial, irrelevant, and incompetent. 


A. Yes. 

Redirect Q. 9. Between this terminus or initial point of the Me- 
Gregor Western R’y Co. and the foot of Main street, South McGregor, 
how close do the bluffs of the Mississippi river come to the river 
itself? 


Same objection. 


A. Directly to the river. 

Redirect Q. 10. You are an engineer by profession ? 

A. Yes, sir. 

Redirect Q. 11. State whether or not it was or has been reasonably 
practicable to make a railroad crossing of the Mississippi river for 
any considerable traftic south of. the foot of Main street, South Mce- 
Gregor, or at any point north of it and between it and North Me- 
Gregor ? 


Objected to as immaterial, irrelevant, and incompetent, and be- 
cause there is no foundation laid in the bill for such testimony. 


A. It is not reasonably practicable. | 
Recross-examination : 
Re-X Q. 1. When you extended the road from what the counsel 
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,called the initial point, 3,800 feet from the foot of Main street, did 
you run it down on the bank of the river ? 

A. Right on the bluff—the slope of the bank. 

Re-X Q. 2. It is built there now, is it? 

A. It is there built now. 
277 Re-X Q. 3. There has been no change in the bluff, particu- 
larly, between the date when that was extended down there 
and the date of the construction of the road ? 

A. On the lower portion—a portion of it we built before me 
Chicago, Dubuque & Minnesota R. R. was built. 

Re-X Q. 4. You don’t understand my question. There was no 
change in the natural topography or conformation of that river or 
bluff between the date of the construction of the road and the date 
of its extension down there? 

A. No. 

Re-X Q. 5. And you have built that road along there? 


A. Yes. 
Re-X Q 6. Is that road a part of the main line? Is it used? 


A. Yes. 

Re-X Q. 7. Have you a terminus beyond that—a crossing at the 
foot of Main street? 

A. No; no crossing. 

Re-X Q. 8. What do you do, back the trains? 

A. Back the tratns. 

Re-X Q. 9. What do you do? 

A. The trains run down there; the regular trains run to McGregor. 

Re-X Q. 10. They run down there and then run back again, and 
go across. 

A. "Yes. 

Q. That is all. | 
(Signed) D. J. WHITTEMORE. 

Witiis DkumMMonD, JR., a witness called on the part of the 
complainant, being duly sworn, testified as follows : 


bo 
~] 
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Direct examination by THomas Upprararr, Esquire : 


Q. 1. What is your present occupation ? 

A. I am land commissioner of the Chicago, Milwaukee & St. 
Paul Railway Company. | 

Q 2. Where do you reside ? 

A. In Milwaukee. 

Q. 3. What State? 

A. Wisconsin. 

Q. 4. How long have you been land commissioner of the Chicago, 
Milwaukee & St. Paul R. Co? | 

A. I was appointed, I think, the 16th of April last; I took charge 
here on the 4th of May. 

Q 5. Previous to that time what had been. your occupation ? 

A. At the time of my resignation I was chief of the railroad 
division of the General Land Office at Washington, where I had 
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been employed as a clerk for nearly nine years; I had charge of the 
| division four years. 
| Q. 6. What Washington was that? 
A. Washington, D. C. | 
Q. 7. What land office was it that you were employed in? 
A. The General Land Office of the Department of the Interior. 
Q. 5. What Government? os 
279 A. The Government of the United States of America. 
| Q. 9. How long were you chief of the railroad division ? 
A. It would have been four years on the first of June. 
Q. 10. How long had you been in that division before you became 
its chief? 7 | | 
a A. I had been in the division from May, 1873. I was appointed 
chief the first of June, 1876. 

Q. 11. Have you recently made an examination of the records of 
the Land Department of the United States, with a view to ascertain 
the amount of vacant and unappropriated lands lying within twenty 
miles of the lines or routes of the railroad running west from Mc- 
Gregor, Iowa, to Sheldon ? 

A. I have; yes. 

Q. 12. State how that examination was made, and how long a 
time it occupied. — 

t- A. It was made by a careful and critical examination of the tract 
_ books in the General Land Office, the tract books being a record of 
all sales and disposals made by the Government, in connection with 

the township ale of surveys, and such other documents as were 
necessary to afford a proper and correct understanding of the mat- 
‘ter. This examination occupied nearly three weeks. Three weeks 
less the time going and coming. It was done by noting upon small 
township diagrams the tracts as they. appear to have been disposed 
of, with reference to the time of the disposal, and the time the grant 
was made and took effect. | 

Q. 13. About how many books and plats did that examination 

necessarily involve? 

) 280 A. I am not prepared to state positively. I can hardly an- © 
| swer that. I didn’ttake amemorandum. The peculiar way 
in which Iowa has been platted and marked out on the books must 
involve the examination of something like fifty or sixty volumes, 
possibly more than that, and I should say about ten or twelve vol- 
umes of township plats. 

Q. 14. In addition ? 

A. Yes. : 

Q. 15. Did you have any assistance? 

A. I had; yes. 

Q. 16. What assistance ? 

A. I had only one assistant in connection with this work. 

Q. 17. And it required about three weeks of continuous labor of 
both of you? | 

A. I undertook to do it alone, and worked a few days. I finished 
the first week of my arrival there. I think I got there Thursday 
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morning at four o’clock, and I worked until Saturday alone, and 
from that time until the day before Christmas he was aiding me. 

Q. 18. And from that time he worked continuously ? 

A. Yes, continuously ; averaging a full day’s work. 

Q. 19. What amount was there, as shown by those records of Gov- 
ernment lands vacant and unappropriated, within twenty miles on 
either side of the line of the McGregor road, subject to the grant 
made by act of Congress of May 12, 1864? 


Counsel for defense object to question and answer as incompetent, 

immaterial, and irrelevant; as incompetent without the pro- 

281 duction of the records or certified copies thereof, and without 

the production of the line of road, as shown by some plat to 

which the question refers, and in reference.to which an examination 

was made; as involving a question of law as to what lands are sub- 

ject to the grant; as involving no distinction between granted lands 

and indemnity lands ; as being mere hearsay evidence, and as leav- 
ing the witness to determine as to what are authenticated maps. 


Q. 20. I will modify the question. What amount was there, as 
shown by those records, of Government lands vacant and unappro- 
priated, within twenty miles on either side of the line of the Me- 
Gregor road, as shown by the maps on file in the General Land 
Office, at the date of the act of C ongress of May 12, 1864? I mean, 
what amount was there of vacant and unappropriated lands at the 
date of the act of Congress? Confine your answer to the territory 
ast of range 27 west. 

Objection to question and answer as incompetent, immaterial, 
and irrelevant; as incompetent without production of the records or 
certified copies thereof, and without the production of the line of 
road, as shown by some plat to which the question refers, and in 
reference to which an examination was made; as involving a question 
of law as io what lands are subject to the grant; as involving no 
distinction between granted lands and indemnity lands; as being 
mere hearsay evidence and as leavnig the witness to determine as 
to what are authenticated maps. | 


A. I find within the limits of the twenty miles, as established by 
the Land Department at Washington, and recognized by the Land 
Department as the established limits of the grant to the McGregor 
Western Railway Co., by the act of May 12, 1864, 9,664,5,; acres 

icant and unappropriated at the time of the grant, 

282. namely, May 12, 1864. Of this quantity 151,89, acres have, 
since the grant and location of the line, been erroneously dis- 

posed of by the Government, or have been disposed of, whether 
erroneously or not; 112,;%°; acres are claimed and have been selected 
by the State of Iowa as swamp land; 5,935,385 acres have been se- 
lected by the complainant company and its predecessors, and of this 
latter amount 3,210,575 acres have been certified and patented to the 
State for the benefit of the McGregor Western Railway Company, 
leaving still vacant 3,465,3%, acres. Of this amount I am doubtful 
of the correct status of 1,060 acres, the records at Washington failing - 
to show the same. 


Counsel for defense object to any statement of the witness as to 
the contents of the records, or what the records do not contain or 
show, as incompetent. 


Q. 21. Will you answer the same question with reference to the 
territory between ranges 27 and. 35, and within the twenty-mile 
limits? 


Same objection. 


A. Iam not prepared to answer thet exactly in that way. My 
answer is drawn with reference to an injuiry from range 27 to the 
overlapping limits of the Sioux City & St. Paul R. R. Co’s grant. 

~ Q. 22. Will you answer the same question with reference to the 
territory between range 27 and the eastern boundary of what are 
known as the overlapping limits, that is, the place where twenty- 
_ mile limits ‘of the two roads, namely, the road from McGregor west- 
ward and the Sioux City & St. Paul R. R. overlap? 


Objection to question and answer as incompetent, immaterial and 

irrelevant ; as incompetent without the production of the records 

or certified copies thereof; and without the patency of the 

283 line of road, as shown by some plat to which the question 

refers, and with reference to which an examination was made; 

as involving a question of law as to what lands are subject to the 

grant; as involving no distinction between granted lands and in- 

demnity lands; as Bre mere hearsay evidence, and as leaving the 
witness to determine as to what are authenticated maps. 


A. By a similar examination, and based upon the same maps of 
the established limits, I find, including everything in range 27, 
und up to and outside of where the twenty-mile limit of the Sioux 
City & St. Paul R. R. overlaps, 330,370;%%, acres vacant and un- 
appropriated at the time of the grant and of the location. Of this 
quantity 314,484,538, acres have been selected by and on account of 
the complainant railway and its predecessors, and of this latter 
amount 250,2744% acres have been patented to the State for the 
benefit of the complainant railway or its predecessors, 2,269-7,4; acres 
are still vacant, 9,130,54; acres have been selected by the State and 
are claimed by her as swamp lands, 4,367,3%,; acres have been dis- 
posed of by the Government since the date of said grant and loca- 
tion, and 117,43, acres are of doubtful status. Of the quantity pat- 
ented to the State, 998,33, acres have been lost to the complainant 
company or its predecessors by reason of prior disposals by the Gen- 
eral Government. 

Q. 23. Can you state what lands have been patented to the com- 
plainant company, and what lands to the McGregor & Sioux City 
k. R. Co., of this quantity that has been patented ? 

_ A. IT cannot state as to the McGregor & Sioux City R. R. I can 

tell as to all three of the previous corporations, the McGregor West- 

ern, the McGregor & Sioux City, and the McGregor & Missouri 
River Co’s. 

284 Q. 24. You stated a certain amount as having been pat- 

ented to the complainant company or its predecessors ? 
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A. Yes. 
Q. 25. Of that amount, can you state, approximately, what amount 


has been patented to the different predecessors and to the complain- 
ant company, stating them separately ? 

A. I can only state that the companies preceding the complainant 
company had received 138,490;%%, acres, and this company, the 
Chicago, Milwaukee & St. Paul, has received 114,993,48, acres. I 
desire to state further, in connection with that-answer, that there has 
been patented to the State, for the benefit of the Chicago, Milwaukee 
& St. Paul Railway Company, within the past two or three months, 
about 7,000 acres of land, of which quantity about 1,000 acres fall 
east of range 27. ) 

Q. 26. What amount was there, as sbown by the record of Gov- 
ernment lands, vacant and unappropriated within twenty miles on 
either side of the line of the McGregor road, as shown by the maps 
on file in the General Land Office, at the date of the act of Congress 
of May 12th, 1864? . I mean, what amount was there of vacant and 
unappropriated lands at the date of the act of Congress? Confine 
your answer on the east by the eastern boundary of the overlapping 
limits, and'on the west by the western terminus of the complainant’s 
road? | 

Objection to question and answer as incompetent, immaterial, and 
irrelevant; as incompetent without the production of the records or | 
certified copies thereof, and without the production of the line of 
road as shown by some plat to which the question refers, and in ref- 

erence to which an é¢xamination was made; as involving a 
285 question of law as to what lands are subject to the grant; as 

involving no distinction between granted lands and indem- 
nity lands; as being mere hearsay evidence; and as leaving the wit- 
ness to determine as to what are authenticated maps. 


A. That presents a question in my mind, based upon the dis- 
crepancy of the records at Washington, as to where the positive ter- 
minal point of the complainant’s road is. It makes a matter of very 
small difference—the maps differ. I find within the overlapping 
limits of the two grants, the two roads from the eastern twenty-mile 
overlapping limit of the Sioux City & St. Paul R. to the terminal 
point, one-quarter of a mile west of the east line of the west tier of 
sections In range 42,189,608;73, acres vacant and unappropriated at 
the date of the grant. Of that quantity there has been patented by 
the United States to the State of Iowa 189,038 ;5;5; acres for the ben- 


efit of the Sioux City & St. Paul R’y Co.; 278,8%; acres are still va- 


eant and unselected by either company ; 171,48) acres are selected 
bv the State and claimed by her as swamp land, and 120 acres have 
been selected by the Chicago, Milwaukee & St. Paul Railway Com- 
pany. | | 
Q. 27. What amount of public land was there on the 12th day of 
May, 1864, that the United States designated by odd-numbered sec- 
tions, Which had not been sold, reserved, or otherwise appropriated 
by the United States at that time, lying within twenty miles of the 
routes of the McGregor road, between McGregor and Sheldon, Iowa, 
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taking the routes as shown by the authenticated maps of the same; 
on file in the General Land Office of the United States—by the Mc- 
Gregor road ; I mean the road of the complainant and its predeces- 
sors } ! | 


Objection to question and answer as incompetent, immaterial, 

286-8 and irrelevant; as incompetent without the production of the 
records or certified copies thereof, and without the production 

of the line of road as shown by some plat to which the question re- 
fers, and in reference to which an examination was made; as in- 
volving a question of law as to what lands are subject to the grant ; 
as involving no distinction between granted lands and indemnity 
lands; as being mere hearsay evidence; and as leaving the witness 


to determine as to what are authenticated maps. 


A. I find the total number of acres vacant at the time of the pas- 
sage of the grant in 1864, within the twenty-mile limits of the lines 
as established by the Land Department at Washington, and under 
which the adjustment of the grant is proceeding, being the line of 
1864, up to the east line of Clay county, the line of 1868 through 
Clay county, and the line of 1869 through O’Brien county, from 
McGregor to the terminal pvint at Sheldon, to be 529,643,5% acres. 


Counsel for defense take a further objection to that portion of the 
answer commencing with the words “as established by the Land 
Department at Washington,” and ending with the words “ to the 
terminal point at Sheldon,’ as not responsive to the question, and . 
give notice that they shall move to strike out that portion of the 
answer at the proper time. 


Q. 28. How much of that is within and how much without the 
overlapping limits? | 

A. There are 189,608,'3; acres within the overlapping limits of 
the two roads, and 340,034,8,5,sacres without the same. | 

(). 29. What do you mean by the word “ vacant,” in a recent an- 
swer? | 

Objected to as immaterial, irrelevant, and incompetant. 


289 A. I mean lands that were unappropriated, and to which 
the United States at the date of the grant had full, absolute, 
and perfect title. : | 

Q. 30. Have you a copy of the complaint in this case in your 
hand ? 

A. Yes. 

Q. 31. Have you examined the list of landsin Exhibit No. 11, 
attached to that complaint ? 

A. I have; yes. : 

Q. 32. State where the lands described in that list are located, with 
reference to the located lines of the Chicago, Milwaukee & St. Paul 
k’y Co., and the Sioux City & St. Paul R. R. Co. By located lines I 
mean the lines as shown on the maps filed by those companies in 
the General Land Office of the United States, which maps are now 
on file in said office; and by the located line of the C., M. and St. 
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P. Co., I mean the lines located in 1868 and 1869 by the McGregor 
& Sioux City R. R. Co. : : 

Objection to question and answer as immaterial, irrelevant and 
incompetent ; as incompetent without the-production of the records 
or certified copies thereof, and without the production of the line of 
road as shown by some plat to which the question refers, and in 
reference to which an examination was made; as involving a ques- 
tion of law as to what lands are subject to the grant; as involving 
no distinction between granted Jands and indemnity lands; as being 
mere heresay evidence ; and as leaving the witness to determine as 
to what are authenticated maps. 


A. I find that the lands described in E en No. 11, pages 61 to 

68, both inclusive, fall within the twenty-mile overlapping 

290 limits of the grants of the Chicago, Milwaukee & St. Paul 
Railway Company, and the Sioux City & St. Paul Co. 

Q. 33. What portion, if any, of the lands described in Exhibit 
No. 11, are situated thore than twenty mites distant from those 
located lines ? 

A. None—from the located lines. | 

Q. 354. Answer the same ge if you can, with reference to 


the Sasa deseribed in Exhibit No. 13. 


Objection to question and answer as incompetent,’ Immaterial, 
and irrelevant ; as incompetent without the production of the re- 
cords or certified copies thereof, and without the production of the 
line of road as shown by some plat to whlch the question refers, 
and in reference to which an examination was made; as involving 
i question of law as to what lands are subject to the grant; as in- 
volving no‘distinction between granted lands and indemnity lands ; 
as being mere hearsay evidence; and as le ~aving the witness to de- 
termine as to what are authenticated maps. 


A. The lands deseribed in Exhibit No. 13, to be found on pages 
S2 to SS, both inclusive, all fall within the twenty-mile overlapping 
limits of the two roads above named, and none of them are more 
than tw = miles from the lines of said roads as located. 

Q. 35. Examine Exhibit No. 12 and state generally, as briefly as 
you can, what lands described therein, if any, are situated more 
than tw enty miles from either of the loc: ated lines aforesaid ? 


Objection to question and answer as incompetent, immaterial, and 
irrelevant; as incompetent without the production of the records or 
certified copies thereof, and without the production of the line of 

road as shown by some plat to which the question refers, 
291 andin reference to which an examination was made; as in- 

volving a question of law as to what lands are subject to the 
grant; as involving no distinction between granted lands and in- 
demnity lands; as bei ‘ing mere hearsay ev idence : and as leaving the 
witness to determine as to what are authenticated maps. 


A. There are a few tracts that are located more than twenty miles 


C., M. & ST. P. R’Y CO. V8. 8. C. & ST. P. R. RB. CO., &C. 119 


from the line of the Chicago, Milwaukee & St. Paul Railway Com- 
any. 
(Q. 36. Are there any that are more than twenty miles from the 
Sioux City & St. Paul R. R. Co.? 

A. I presume not. 3 

(). 37. Where do the lands described in Exhibit No. 12 lie, or 
where are they located, with reference to the located lines of the two 
railroads as shown by the maps of location, respectively, on file in 
the General Land Office? : 


Objection to question and answer as incompetent, immaterial, 
and irrelevant; as incompetent without the production of the records 
or certified copies thereof, and without the production of the line of 
road as shown by.some plat to which the question refers, and in 
reference to which an examination was made; as involving a ques- 
tion of law as to what lands are subject to the grant; as involving 
no distinction between granted lands and indemnity lands; as being 
mere hearsay evidence; and as leaving the witness to determine as 
to what are authenticated maps. 


A. I presume that the whole of the lands described therein fall 
within the limits of the grant of the Sioux Citv & St. Paul R. R. 
Co. A large portion of them falls within the conflicting limits of 
the said road and the complainant road. A small portion of them 
falls within the limits of the Sioux City road, and without the 

limits of the complainant road. i 
292 Q. 38. Please state where the lands are located with refer- 
ence to the lines referred to in the last question, and at what 
distance from the same? 

Objection to question and answer as incompetent, immaterial, and 
irrelevant; as incompetent without the production of the records or 
certified copies thereof, and without the production of the line of 
road as shown by some plat to which the question refers, and in 
reference to which an examination was made; as involving a ques- 
tion of law as to what lands are subject to the grant; as involving 
no distinction between granted lands and indemnity lands; as being 
mere hearsay evidence, and as leaving the witness to determine as 
to what are authenticated maps. 


Q. 39. Designate what lands in Exhibit No. 12 there are that do 
not lie or are not located within twenty miles on one side or the 
other of the two lines of road as shown by the maps of location, re- 
spectively, on file in the General Land Office, being the line from 
McGregor to Sheldon, and the line from Sioux City the south line 
of the State of Minnesota ? 


Objection to question and answer as incompetent, immaterial, and 
irrelevant; as incompetent without the production of the records or 
certified copies thereof, and without the production of the line of 
road as shown by some plat to which the question refers, and in 
reference to which an examination was made; as involving a ques- 
tion of law as to what lands are subject to the grant; as involving 
no distinction between granted lands and indemnity lands; as being 
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mere hearsay evidence; and as leaving the witness to determine as 
to what are authenticated maps. 


A. The lands, as I understand the question, that do not fall within 
the limits, or within twenty miles of both roads, are as fol- 
293 lows: On page 71, the land described in town. 95, range 46, 
and in town. 96, range 45. On pages 71 and 72: Town. 100, 
range 37, except the northeast quarter of the southwest quarter, and 
the southeast quarter of section 31. On page 75, the tracts described 
in sections 7, 11, 13, and 15, and the northeast quarter of the north- 
east quarter; the south half of the northwest quarter, and the 
northeast quarter of the southeast quarter of section 17, all in town- 
ship 100, range 38. The east half of the southeast quarter; the 
southwest quarter of the southeast quarter; the northwest — 
of the southwest quarter of section 23. The northeast quarter of 
the southeast quarter; the east half of the northeast quarter; the 
southwest quarter of the northeast quarter; the southeast quarter 
of the northwest quarter of section 25, town. 100, range 38. On 
page 79, the west half of the northwest quarter; the northwest 
quarter of the northeast quarter, and the west half of the southeast 
quarter of section 7, township 95, range 42. The northwest quarter 
of the southwest quarter, and the southeast quarter of the southwest 
quarter of section 19, township Jo, range 42. .On page 80, the tract 
described in township 93, range 48, and in township 91, range 49. 

(.40 Where do the remaining lands described in Exhibit No. 
12 lie, with reference to both lines aforesaid, and at what distance 
therefrom ? 

Objection to question and answer as:incompetent, immaterial, and 
irrelevant ; as incompetent without the production of the records or 
certified copies thereof, and without the production of the line of 
road as shown by some plat to which the question refers, and in 
reference to which an examination was made; as involving a ques- 
tion of law as to what lands are subject to the grant; as involving 

no distinction between granted Jands and indemnity lands: 
294 as being mere heresay evidence; and as leaving the witness to 
determine es to what are authenticated maps. 


A. The remaining lands described in Exhibit No. 12 are located 
within the twentv-mile limits of both grants, what I have heretofore 


termed the ov erlapping limits. 
Q. 41. The question is, where do they lie with reference to the two 


located lines? . 
A. They he within twenty miles of both lines. 


Cross-examination by Judge PALMER: 


X Q. 1. You made this examination at the request of the com- 


plainant company, did you not? 
A. Yes. 


XQ. 2. Were you furnished with information or questions w ‘hich , 


you were desired to examine and report upon? 
A. No, sir; not specifically. I was simply told what the main 
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proposition was to show. They told me to ascertain the status of 
the grant, in other words. 

X Q. 3. The grant that was made in 1864? 

A. Yes. 

X Q. 4. You were not required to make any distinction between 
lands lying within ten miles of the located line of the road, and 
outside of the ten miles and within twenty miles of said line? 

A. No, sir. 

X Q. 5. And you did not make any such distinction in your ex- 
amination ? 

A. Yes, I did. 

X Q. 6. In making this examination, you examined records and 

maps not made by yourself, did you not? 
295 A. Yes; I examined the official records of the land office. 
X Q. 7. I did: not ask you that. Did you not examine 
records and maps and plats not made by yourself? | 

A. I did examine maps and plats not made by myself. 

X Q. 8. No part of which were made by yourself? 

A. No, sir; no part made by myself. 

X Q. 9. It was not a part of your duties when you were in the land 
office, as chief of the railroad division, to make such maps and 
plats, was it? 

A. I supervised their making. It is not a part of my immediate 
duty. I had a draughtsman for that purpose. 

X Q. 10. The railroad maps that are on file in the land depart- 
ment, and which you examined in this matter, were made by the 
railroad companies, were they not, and not by the land department? . 

A. No, sir; they were made by the land department, all the maps 
that I examined. 

X Q. 11. Then when you refer to the located line of either of these 
roads you refer to a map on which that-line appears, not made by 
either of these companies? 

A. Yes, sir. 

X Q. 12. The line of definite location of a railroad is made by 
the company. i 

A. Yes; it is required to be. | 
XQ. 138. A map of that location is made and sent, properly au- 
thenticated, to the department at Washington. 

Yes. | 
296 X Q. 14. And in this particular examination you inspected 
no such map. | 

A. No, sir; not 1n connection with this examiaation. 

X Q. 15. Did you make any examination as to the quantity of 
land designated by the odd-numbered. sections, and supposed to fall 
within the grant of May 12, 1864, referred to by you, which had 
been disposed of by the United States after the date of the grant, 
and before any act on the part of either of these companies by way 
of locating the line? In other words, did you make any examina- 
tion of the quantity of land of the character [ have referred to be- 
tween the date of the grant and the date of. that location ? 

16—169 | 
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A. I don’t remember to have met with a single instance of that 
kind. 

X Q. 16. I ask you simply whether you made this examination. 

A. Yes; my inquiry was directed to that. 

X Q. 17. Were there any lands disposed of between the date of the 
grant, May 12th, 1864, and the succeeding September ? 

A. None that I found: no, sir. I found one tract—I will modify 
that by saying that ihere were numerous disposals, but they were 
canceled. I remember but one tract that was actually disposed of 
and patented: between those two dates, and that I have included 1 in 
my statement of disposals after the grant was made. 

X Q. 18. Then, if I understand you, the grant was substantially 
full at the date of the location of the McGregor road in 1864, and 
of the Sioux City road in 1866 or 1867. 

» A. Substantially ful : 
297 X Q. 19. I mean no deficiency had accrued because of the 
disposal of any lands between that date and the date of the 
location ? 
A. No, sir. 


Examination suspended for the testimony of J. C. Spencer, after 
which witness’ Willis Drummond, Jr., resumed, as follows: 


A. My answers to the question have been made with reference to 
the location of 1864 as far as it went. West of the point of modi- 
fication the disposals referred to in my testimony were made before 
the modified line was filed. 

X Q. 20. The MeGregor Western -R. R. Co. never filed but one 
map, did it? 


A. No, sIr. : 
X Q. 21. That is the map of 1864? — 
3 Yes. 


X Q. 22. That extended some distance a of the eastern line of 
Clay county, did it not? 
A. Yes. 
X Q. 25. The m: ap of 1868 that you refer to was filed by the 
MeGrapor & Sioux C ity R. R. Co., was it? 
A. It was filed by one of those companies; I do not remember 
the date of organization. 
X Q. 24. And the map of 1869 by the MeGregor & Missouri River 
R. R. Co., which was the same company, only with a change of name? 
A. Yes. 
298 X Q. 25. Did you aiieeii any examination of these lands to 
which you have referred in your testimony, on the line of 1864, 
through Clay and O’Brien counties? 
A. No, sir. 
X Q, 26. Has the Chicago and Milwaukee & St. Paul R’y Co. filed 
any map of location in the Department at Washington? I am not 
talking about the map of construction. 


Objected to, as asking for a question of law. 
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A. No, sir; they have not; I have a very good reason for remem- 
bering it? 

X Q 27. Have you examined Exhibit No. 23? 

A. No, sir. 

X Q. 28. Your examinations, then, were not made with reference 
to the line shown upon that map, so far as the inspection of that 
map Is concerned ? 

A. No, sir. 

X Q. 29. You have spoken of certain tow1 nship plats? 

A. Yes; the township plats were made by the surveyors general 
of the State of. Iowa. 

X Q. 30. What other records e except, maps and township plats did 
you examine? 

A. Tract books. : 

X Q. 31. What are the tract books? 

A. They are books in which are posted the sales and disposals of 
each legal subdivision of land. 

X Q. 32. From what — does the data come from which these 
tract books are made up? 

A. From monthly reports submitted by the various local officers 

of the United States—the U. 8. local land officers. 
299 X Q. 33. Did you examine any other records except these 
maps, plats, and tract books ? 

A. In a few instances. 

X Q. 34. Can you give them ? 

A. When I found a record that was imperfect—for instance, two 
entries posted for the northwest quarter—I examined such entries, 
and per haps found that one was for the southwest quarter. 

X Q. 35. Did you have any oral communication with the officers 
of the department as to any information ? 

A. Yes. 

X Q. 36. And received certain information from them ? 

A. Yes. 

X Q. 37. Orally ? 

A. No, sir; my information was based on personal examination. 
My oral communication was simply asking for these papers, &c. 

X: Q. 38. And questions in regard to them ? 

A. Yes. 

X Q..39. And in regard to entries upon them ? 

A. Asking to see the entries and one or two other things. I have 
included in my report nothing but what is shown by the records to- 
day. Where there were errors I have had them corrected. If you 
were to make the examination to-morrow, yours and mine would 
agree. 

Redirect examination: 

Redirect Q. 1. In answer to a question on cross-examination you 

say that you inspected no map that was made by any railroad com- 
pany ? 

300 A. In connection with this examination. 

Redirect Q. 2. You may state what you did inspect. 
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A. I inspected a map prepared by the General Land Office, based 
upon and taken from the official survey, properly authenticated, of 
the line of both of said railways, filed in the General Land Office at 
Washington, D.C. I could tell nothing by the map of location. 

Redirect Q. 3. Why did you use the Land Office map to make 
your examination by, rather than the original maps filed by the 
companies, respectively ? 

Objected to as immaterial and irrelevant. 


A. The original map of definite location simply represents a line 
in connection with a few contiguons sections, showing its connection 
with the Government surveys. The map prepared by the Govern- 
ment shows the Government surveys for more than twenty miles on 
either side of said railways, and also shows the twenty-mile limits of 
the grant as established for the adjustment thereof. 

Redirect (). 4. From what data were the lines on the Government 
map made ? 

A. From the authenticate maps of location of the roads, filed by 
the companies in the Department of the Interior, at Washington. 

Redirect Q. 5. When you say that the complainant filed no map 
of location do you mean to say that it never filed any map at all in 
the General Land Office ? 

A. I mean to say that it filed a map of construction, but no map 
of location, the only maps of location being the ones previously filed 

by these older companies. 
301 Redirect Q. 6. Examine the location of the line as shawn 
on Exhibit No. 23, and state how it compares with the map 
of the constructed line of the complainant company on file in the 
General Land Office at. Washington. 


Objected to as incompetent, immaterial, and irrelevant, and as 
inadmissible without the production of either the original map re- 
ferred to, or a vertified copy thereof, for the purpose of comparison 
and cross-examination. 


A. I will state that the line delineated upon this map, so far as it 
pertains to that portion of the country between the towns of Algona 
and Sheldon, is substantially the same line as represented upon the 
map filed in the General Land Oftice by the Chicago, Milwaukee «& 
St. Paul Railway Company, and showing the construction of the 
roads between those two points. 


(Signed) WILLIS DRUMMOND, Jr. 


J.C. Spencer, being called on part of complainant, and duly 
sworn, testified as follows: 


Examined by Mr. Cary: 


») 


Q. 1. Do you reside 1 in Milwaukee ? 

A. | do. 

Q. 2. Did you reside in Milwaukee in 1863, and subsequent to 
that time? 


A. Yes. 


= 
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Q. 3. What was your business in the years 1863, 1864, and 1865? 
A. I was the general manager of the Milwaukee & Prairie du 
Chien railway. 
Q. 4. Is that the railway known as the Prairie du Chien Division 
of the Chicago, Milwaukee & St. Paul railway ? 
302 A. I believe it is. 

Q. 5. Did you, as manager of the Prairie du Chien road 
at that time, have knowledge of the construction of a road from 
McGregor westward ? 

A. I did. 

Q. 6. Was that road known as the McGregor Western railroad ? 

A. The McGregor Western railroad or railway. I think it was 
railway. 

Q. 7. When was the McGregor Western railway completed | from 
McGregor to Calmar? 


Objected to as imnmaterial, irrelevant, and incompetent. 


A. It was finished to Conover, the station beyond Calmar, and I 
commenced to operate it, the Milwaukee & Prairie du Chien R. R. 
having leased the road, the 29th of August, 1865. 

Q. 8. Is this line of road from McGregor to Conover, that was 
built by the McGregor Western R’y Co.,:the same road that is now 
owned and operated by the Chicago, Milwaukee & St. Paul Rail way 
Company? 

Objected to as immaterial, irrelevant, and incompetent. 


A. I presume it to be the same road. 

Q. 9. Do you remember the terminus of the McGregor Western 
R’y Co. at the Mississippi river, or near the Mississippi river, at the 
time ? 

A. I do. : 

Q. 10. You remember something about the formation of the 
countr y at that point ? 

. Do you mean at the terminal point at the Mississippi 
river? 
303 Q.11. Yes? 
A. Yes. 

Q. 12. You may state what, if any, difficulties there were, practi- 

cal difficulties, in the way of making the terminus of the McGregor 


Western R’y precisel y at the foot of Main street in south McGregor ?° 


Objected to as immaterial, irrelevant, and inadmissible under the 
allegations of the bill. 


A. The McGregor Western railway was not built under my direc- 
tion and I only knew it as I saw it done. I presume the difficulty 

was the very narrow space between the bluff and the river, which 
was mostly taken up by the wagon road, and it would have been 
expensive to build the road close to or in the river. If would have 
to be thrown into the river or else built into the bluff. That is my 
recollection of it. 

Q. 13. What is vour recollection about the height and character 
of that bluff? 
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A. I cannot give the height from recollection. I cannot tell the 
number of fect. I have never known of its being measured. I 
know it is expensive rock to cut. It might run all the way from 
60 to 100 feet, perhaps more. 

(). 14. What practical difficulties, if any, were there in the way 
of terminating the road at the foot of Main street ? 

Objected to as immaterial, irrelevant, and inadmissible under the 
allegations of the bill. 

Q. 15. What practical difficulties were there, if any, in the way of 
locating the terminus of the McGregor Western R’y at the foot of 
Main street, precisely ? 

Objected to as immateria! irrele ‘vant, and inadmissible under the 
allegations of the bill. 

304 Q. 16. What practical difficulties were there, if any,.in the 

way of locating the’ terminusjof the McGregor Western R’y at 
the foot of Main street, South McGregor, having respect to the 
transit of the Mississippi river ? 

Objected to as immaterial, irrelevant, and inadmissible under the 
allegations of the bill. 

A. There was not room-enough to turn to cross the Mississippi 
river. The road would have to cross the river nearly at right 
angles. There was not. room enough to turn at the foot of Main 
street. It would have been an almost impracticable curve ; it would 
have been too sharp. 

QQ. 17. Was there any such room above the foot: of Main street, 
and between that and North McGregor ? 


Objected to as immaterial, irrelevant, and inadmissible under the 
allegations of the bill. 


A. No. 
Cross-examination by Judge PALMER : 


X Q. 1. The terminus, then, was at North McGregor, and not at 
the foot of Main street, in South McGregor ? 

A. North McGregor, as I knew it. 

X Q. 2. How far from the foot of Main street ? 

A. I should judge nearly a mile. I don’t know as I ever knew 
of the distance being measured. It might be less or more. 

X Q. 5. And that terminus at North McGregor was the terminus 
of the nearaan line of road. 

A. While I had charge of it. 

X Q. 4. You say you were operating it ? 

A. I ae rated it after the first of April, 1865. 

XQ. 5. As a passenger and freight road generally ? 
300 A. Yes, but not up to that time. 
X Q. 6. And the regul: ar trains came down to McGregor and. 

there went across the river 

A. And were there et across the river in boats. 


| 
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X Q. 7. Did you have, any survey made of this bank or bluff 
along the river ? 

A. No. 

X Q. 8. Did you have any estimate made as to what it would cost? 

A. No, because I didn’t build the road. 

X Q. 9. Was there any estimate made, to your knowledge ? 

A. That I don’t know. 

X Q. 10. There was none, so far as you know ? 

A. I never heard of it, but there might have been a dozen and I 
not know it. 


X Q. 11. That is all. . | 
(Signed) J. C. SPENCER. 


Counsel for complainant states that the above testimony and 
proofs are all that he dessires to introduce at the present time, but 
that he desires it understood that the taking of testimony herein on 
the part of the complainant is not closed, but is held open subject to 
being resumed upon proper notice. 


306 UNITED STATES OF 7 ES 
Eastern District of Wisconsin, a. 


I, Hugh Ryan, a United States commissioner, duly appointed by 
the circuit court of the United States in and for said district, do 
hereby certify that the above and foregoing testimony of D. J. 
Whittemore, Willis Drummond, Jr., and J.C. Spencer was taken on 
behalf of the complainant before me at the citv of Milwaukee, in 
the State of Wisconsin, on the 28th and 29th days of December, 
1880; that said testimony was reduced to writing by Mrs. I. N. 
Dana, a competent and disinterested pereon, in my presence and un- 
der my direction ; that said testimony was taken to be used in an 
action wherein the Chicago, Milwaukee & St. Paul Railway Com- 
pany is complainant, and the Sioux City & St. Paul Railroad Com- 
pany and others are defendants, now pending in the circuit court of 
the United States for the district of Iowa; that the complainant 
attended at the taking of all the testimony aforesaid by Melbert B. 
Cary, Esquire, and Thomas Updegraff, Esquire, and that the defend- 
ants the Sioux City & St. Paul Railroad Company and Alexander H. 
Rice and Elias F. Drake, trustees, attended at the taking of all of. 
said testimony by J. H. Swan, Isquire, and E. C. Palmer, Esquire; 
that each of said witnesses was, before examination, duly sworn by 
me to testify the truth, the whole truth, and nothing but the truth, 
relative to said cause ; and that the deposition of each of said wit- 
nesses ‘was read carefully by the witness making the same, and then 
by him subscribed. 

[I further certify that the twenty-seven exhibits, numbered from 


~ © Exhibit 1” to “ Exhibit 27,” both inclusive, and herewith returned 


into court and filed, were produced and offered by complain- 
307  ant’s counsel at the taking of the testimony herein, and that 
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they are not hereto annexed because they are of such size and 
shape that they cannot conveniently be attached. 
Witness my hand this 5th day of January, A. D. 1881. 
HUGH RYAN, 
U. S. Commissioner E. Dis. Wis. 


Commissioner’s fees: 
Taking & reporting 140 folios tes- 


timony (@ 20c___------ 28 00 
Filing 27 exhibits @10c-- 2 70 
Swearing witnesses ---.--- 30 
Certifivate ..--..---- olen oO 

(a a ol 50 


(Endorsed :) No. 1481. Eq. Chi., Mil. & St. Paul R’y Co. vs. Sioux 
City & St. Paul R. R. Co. Depositions of D. J. Whittemore e¢ al. 
Opened & filed by stip. Apr. 22, 1881. E. R. Mason, clerk. 

308 Cireuit Court of the United States for the District of 
Iowa. In Equity. 


THe Ciicaco, MILWAUKEE & St. Paut Rattway Company, Com- 
plainant, 
US. 

THe Sioux Ciry & Str. Paun RarLway Company, ALEXANDER H. 
Rice and Elias I. Drake, Trustees, John H. Gear, Governor, and 
James K. Powers, Register of the State Land Office of the State 
of Iowa, Defendants. 


Testimony taken on behalf of complainant before Hugh Ryan, U. 
S. commissioner, at Milwaukee, Wisconsin, April 14, 1881. 
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309 For complainant, Milbert B. Cary, Esquire, & Thomas Up- 


degraff, Esquire ; for defendants, 8S. C. & St. P. R. R. Co., and 

° ) \° RN ~ ‘ | ° > eae 
A. H. Rice X& E. F. Drake, trustees; 5. H. Swan, Esquire, solicitor, & 
ki. C. Palmer, Esquire, of counsel. 
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310 Circuit Court of the United States for the District of Iowa. 
In Equity. 


THE CHicaGo, MILWAUKEE & St. PauLt RAILway Company, Plaintiff, 

v8. 

THE Sioux City & St. Paut Rartroap Company, ALEXANDER H. 
Rice and Elias F. Drake, Trustees, Johu H. Gear, Governor, and 
James K. Powers, Register of the State Land Office of the State 
of Iowa, Defendants. 


Taking of complainant’s testimony continued by consent at the 
office of the general solicitor of the C. M. & St. P. R. R. Co., before 
Hugh Ryan, , Esq., U. S. court commissioner, April 14th, 1881, 2 


p. m. 
Appearances: For complainant, John W. Cary, solicitor ; 
311 Thomas Updegraff, M. B. Cary, of counsel. For defendants, 
S.C. & St. P. R. R.,& A. H. Rice &E. F. Drake, trustees; J. H. 
Swan, solicitor, E. C. Palmer, of counsel. - 
Counsel tor complainant offers in evidence a certified copy of deed 
from the McGregor Western Railroad Company to the Milwaukee 
St. Paul Railway Company of the railway from McGregor to Minne- 
apolis via Calmar, marked Exhibit No. 28. 


Objected to as immaterial, irrelevant, and incompetent; not mean- 
ing to object to it because it is a certified copy and not the original. 


Counsel for complainant offers in evidence a certified copy of deed 
from the McGregor & Sioux City Railway Company to the Milwau- 
kee & St. Paul Railway Company of the line of railroad between 

Calmar and Nora Springs, marked Exhibit No. 29. 


312 Objected to as immaterial, irrelevant, and incompetent, not 
meaning to object to it because it is a certified copy and not 


the original. 


Counsel for complainant offers in evidence a certified copy of deed 
from the McGregor & Missouri River Railway Company to the Mil- 
waukee & St. Paul Railway Company of the railway from Nora 
Springs to Algona, marked Exhibit No. 30. 


Objected to as immaterial, irrelevant, and incompetent, not mean- 
ing to object to it because it is a certified copy and not the original. 


313 JAMES A. Case, called on the part of the complainant, 
being duly sworn, testified as follows: 


Direct examination by M. B. Cary, Esq.: 


Q. 1. Will you state your residence and occupation? 

A. I live in the Upper Peninsula of Michigan, in the city of Ne- 
gaunee. 

Q. 2. What is your occupation ‘ ? 

A. I am now engaged in the occupation of hotel keeping. I now 
keep a public house there called the Brighton House. 

Q. 3. What was your occupation in 1868? 

A. I was a civil engineer. 
17—169 
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Q.4. Were you employed in the latter part of 1868 as division 
engineer of the McGregor & Missouri River Railroad Company ? 
A. I was. 


(). 5. What work did you do for the McGregor & Missouri River 
Railroad Company in the latter part of 1868, and who employed 
you? 

A. I went into Iowa, into Clay county, under the instructions of Mr. 
Shepard, chief engineer of the ‘road. 

(. 6. State what She ‘pard—give his name. : 

A. His full name is David Chauncey Shepard. He was chief en- 
gineer of the road. 

(). 7. State what you did in Clay county. 

A. I made a survey across the county. , 


| 
| 
| 


Counsel for defendants object to this testimony, and to each and 
every part thereof, on the ground that 1t is immaterial and irrele- 
vant, and that the railroad eompany referred to by the witness had 
no right or authority to cause a survey to be made through Clay 
county or O’Brien county, or either of them, on the line referred to 

in the bill, as the relocated line of 1867, 1868, and 1869, and 

dl4 had no authority, to locate their road on such line. It is un- 

~ derstood that this objection applies to all testimony of this 
character. 


(J. 8. What were your instructions received from Mr. Shepard ? 

A. I was directed to go down there and make a careful survey | 
through ~ counties Clay and O'Brien, if possible. It was in winter. 4 

(). OA stirvey of what ? 

A. Of that railroad, an extension of this McGregor Western rail- 
road, the McGregor & Missourl River railroad. T made a survey, 
and made it carefully. 

q. 10. What did you do towards marking out this line? 

A. I made a survey with instruments, with what is called a transit 
instrument, and chained it and staked it out, put in pickets every 
hundred feet, in the Way lines are usually located. 

Q. 11. Put the pickets into what? 

A. Into the ground. | 

« L2.. Will you explain what these pickets are ? 

You may call it a small post, if you please, a stake driven into 
tee yin and numbered. We used to carry on the numbers con- 
secutively from the beginning. 

Q. 135. At what point in Clay county did you commence this line? 

A. On the east line of Clay county, but I cannot tell you the pre- P~ 
cise point. It was near the northeast corner of the township. I 
think in section 12, but I cannot tell you the precise township nor 

range at present. 

O15 (). 14. Did this line go through any town in Clay county ? 
A. Any village? 
Q. 15. Any village ? 
A. There was a little settlement called Spencer on the Ochita 
- river, near the Big Sioux river. The Ochita is a tributary of the 
Big Sioux. The village laid up between those two rivers. 
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Q. 16. What general course did you take from Spencer? 

_ A. According to my recollection, I went almost due West. Ithink 
I was on a township line or a section line a long portion of the 
way. 

Q. 17. How far did you run this line? 

A. From the east line of Clay county to the west line. 

Q. 18. Did you establish a flag or a stake at the west line of Clay 
county ? 

A. I did, sir; I put up a flag there, as near as [ could determine 
the west line by survey. 

Q. 19. In what month did you make this survey ? 

A. I was there in the month of December. I think I was there 
in part of November also. 

Q. 20. In what year ? 

A. 1868. 

Q. 21. Did you reach the west line of Clay county before the end 
of December, 1868 ? 

A. I think I did, sir. 

Q. 22. Do you recollect what general course you took immediately 

after starting from this section 12? 
316 A. I think very likely I ran a little north of west. I should 
judge so. 

Q. 23. What report, if any, did you make to Mr. Shepard ? 

A. I cannot say whether I made a written report to Mr. Shepard 
or merely a verbal statement. I submitted my notes, with the 
memoranda I made of the survey; to Mr. Shepard. 

Q. 24. And what report did you make to him regarding the mat- 
ter, if any, beyond that? 

A. I don’t think I made any written report. 

Q. 25. Did you make any map? 

A. There was a map made at the time, from data, :which I fur- 
nished, which I obtained there, and it was an accurate map of that 
survey, connected with the Government survey. 

Q. 26. Was any objection made to this line as reported by you ? 

A. I never heard of any; there was never any made to me. 

Q. 27. I mean by Mr. Shepard ? 

A. No, sir. | 

Q. 28. Did that company survey any other line in that county in 
that year? 

A. Not to my knowledge. 


Witness shown Complainant’s Exhibit No. 8 ‘to the bill. 


Q. 29. Do you see on this map a line marked the relocated line 
of the McGregor & Missouri River railway, through Clay and 
O’Brien counties ? 

A. Yes, I see this line; this blue line. 
317 (. 30. How does that line compare with the line which 
you run in 1868, which you surveyed, as to its general direc- 
tion. | 

A. I shonld say that looks very much like it. This starting point 

is very much like it. I commenced on section 12, and I then run 
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in a northwesterly direction, and then about west. That looks very 
much like the direction of the line which I run. 

Q. 31. Would you say that was a correct delineation of the line, 
as far as it goes? 

A. It seems to me to be so. It seems to me to bé correct. 

Exhibit A to defendants’ answer shown to witness. 

Q. 32. Do you see upon this mapa line which shows the line of 
your survey In December, 1568? 

A. This looks about like the line, commencing on the east line of 
Clay county in section 12, town. 95, range 35, and ending at the 
northw est corner of section 19 1n town. 96, range 38. 

Q. 33. You would call ‘iat a correct representation of the line 
that you run? 

A. It is, according to my recollection; it looks like it. 


Cross-examination by Judge PALMER: 


Q. 1. How many men did you have with you ? 

A. I think I had twelve. I think there: were thirteen of us alto- 
ecther. We had a large party and a good party. 

(). 2. How many days were you in the field ? 

A. I cannot tell you the number of days. 

(). 38. How many miles did you run ? 

A. I ran across that county. 

318 Q. 4. Do you remember how many miles that was? 

, A. No, I do not. 

Q. 5. Youre made no map yourself ;. that 1s, you ‘personally ? 

A. I think that I made a rough sketch of it. 

Q. 6. And that is all? 

A. I think I did. 

(). 7. You are not very sure about that, are you ? 

A. I think I did; I would not say positively, but Tam quite cer- 
tain that I did. : 

Q. 8. But you only made a rough sketch, if you made any? 

A. Lonly made a rough sketch, if I made any. 

Redirect examination by Mr. Cary: 

Q. 54. Do you know where the field-notes of your survey are? 

A. | do not. 

Q. 35. When did you last see them ? 

A. I have not seen them since I brought them in and left them 
in the office. 

| (Signature waived.) 


pwn E. WoopMaAn, called on the part of complainant, being duly 
sworn, testified as follows 


Direct examination by Messrs. M. B. Cary and UpprGRarFF : 


Q. 1. Will you please state your residence and occupation ? 
319 A. I reside at Baraboo, in this State, and am a civil engi- 
neer by profession. 


C., M. & ST. P. RY CO. VS. 8. C. & ST. P. R. R. CO., &C. 133 


Q. 2. Will you state your residence and occupation in 1869? 
A. My residence was at Monroe, in this State. My occupation 
was that of an engineer. 
Q. 3. Where were you engaged or employed in the summer of 
1869? 
A. In the northwestern part of Iowa 
Q. 4. In what capacity ? 
A. As an engineer in charge of the surveys then making for the 
McGregor & Missouri River Railway Company. 
P | Q. 5. Who was the chief engineer; under whom were you em- 
ployed ? | : 
A. D. C. Shepard. 


Counsel for defendants object to each and every part of this testi- 
mony on the ground that it is immaterial and irrelevant, and that 
the railroad company referred to by the witness had no right or au- 
thority to cause a survey to be made through Clay county and 
O’Brien county, or either of them, on the line referred to in the bill 
as the relocated line of 1867, 1868, and 1869, and had no authority 
to locate their road on such line. It is understood that this objec- 
tion applies to all testimony of this character. 


Q. 6. What instructions, if any, did you receive from Mr. Shepard 
: — the survey through O’Brien county, Iowa ? 
The instructions were more numerous than I can recall in 
Pe regard. 


‘3 Q. 7. It is the general instructions that the question asks for, not 
the detail. 
320 A. The instructions covered two purposes. I was to make 


preliminary surveys in O’Brien county. 

Q. 8. The question is directed to this line through O’Brien 
county. 

A. If you will make your questions in reference to this land-grant 
line, I will answer. , 

Q. 9. They refer to this line. 

A. He instructed me to run such a line, what we-called the land- 
grant line. 

Q. 10. Can you state now where you commenced ? 

A. My remembrance is that I commenced on the east line of 
O’Brien county. 

Q. 11. In connection with any other previous termination ? 

A. I cannot say as to that—at a certain point. 

Q. 12: What was the general direction of the line which you sur- 
veyed immediately after starting? 

A. Northwesterly. 

Q. 13. For what distance? 

A. About eight miles and a half, as I remember. 

rs 14. And then what was the course ? 

Westerly. 

Q. 15. Did that line pass through a settlement called Sheldon? 

A. I think there was no such settlement there at that time. It 
passed through no settlement. | 
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Q. 16. Did it pass through or near the place which is now known 
as Sheldon? ; 
O21] A. I cannot say as to that. I have not been there since. 
(). 17. Where did the line terminate ? 
A. On the west boundary of O’Brien county. 


Complainant’s Exhibit No. 8 to the bill shown to witness. 


Q. 18. Do you see the line there marked the relocated line of the 
McGregor & Missouri river railway ? 


A. I do. 
Q. 19. Through O’Brien county ? 
A. Yes, sir. 


Q. 20. Does that line correspond with the line you surveyed ? 
Objected to as leading. 


Q. 21. How does that line compare with your survey in 1869 ? 

A. As to its general cofffse, it conforms to-it; but whether on this 
map it is In exactly the right place [ cannot from memory say. 

(). 22. Have you any field-notes or memoranda that will enable 
vou to refresh your recollection and fix the exact points? 

A. Yes, sir. 

(). 23. What are they ? 

A. I have a diary that I kept at the time this work was going on, 
from. which I have refreshed my memory already, and from which 
[ can refresh it further. ! 


Exhibit A to defendants’ answer shown to witness. 


A. I think I understand this map. 
322 Q). 24. Do you find upon that mapa line which corresponds 
to the line which vou surveyed 1869? 

A. I think I! do. 

Q. 25. Will you please dicate that line by giving the terminal 
points t 

A. Starting from section 15, this red line is the line I have re- 
ferred to. 

Q. 26. Will you indicate. it ? 

A. It begins at the southwest corner of section 18, in town. 96, 
range 33, thence northwesterly to a point on the west line of section 
19, town. 97, range 359, thence westerly through that tier of sections 
to the west line of O’Brien county. I should say it 1s not carried 
quite - far on this map. 

Q. 27. What marks did vou cause to be placed upon this survey 
upon “e ground ? 

A. We used stakes as usual in the surveys. 

Q. 28. What were those stakes—that is, explain how they were 
put in the ground? 

A. They were pieces of wood, perhaps sixteen inches long, 
sharpened at the end, two and a half inches wide, and about an inch 
thick; driven into the ground somewhat permanently, so that we 
could find them again if we had oceasion, 
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Q. 29. Do you recollect the month in which you: made this 
survey ? 

A. June. 

@. 30. June, 1869 ? 

A. 1869. 
323 Q. 31. What report, if any, did you make to Mr. Shepard 
of that work? 
COUNSEL FoR DEFENDANTS: Did you make a written report ? 
A. I did. 


Objection to any statements regarding the contents of the re- 
port, unless the report is produced. This is a special objection 
added to the general objection. 


Q. 32. Will you state what this report was? 

A. I put into the book the notes of that survey; made an affi- 
davit before an officer—a justice of the peace—as I remember it, of 
the facts contained in the book, and sent that to Mr. + wanaeotig 

Q. 33. Did you report anything but the field-notes 

A. That was all; the dates w hen each day’s work was done, as is 
customary amongst engineers. , 

Q. 54. Any maps ? 

A. No maps. 

Q). 35. These field-notes referred to township lines and section 
lines, did they not ? 

A. Very completely ; yes, sir. 

(). 36. How long were you occupied in making this sate ? 

A. Three days, 1 think. 

Q. 37. When you began this survey state what, if any, stakes, 
flags, or any other marks upon the ground you found there at the 
point of your commencement and east of that point? 

324 A. At the point where I began I found a stake or mound 

of the Government survey , indicating the corner of the sec- 


Q). 38. State what, if any, stakes, mounds, or flags you saw east of 
your point of commencement that might indicate a prior survey ? 
A. I found about half a mile east of that point a flag standing. 

(). 39. Just describe it. What is a flag? 

A. It isa slender pole with an iron point upon the bottom, so 
that vou can strike it into the ground, and with a little piece of 
cloth at the top—what we call a flag—sometimes called a picket 
when the flag part is left off. 

Q. 40. Did you have any field-notes of the prior survey of the 
point east of where you began ? 

A. I think not. 

Q. 41. How did you get your starting point? 

A. In making the other surveys to which I have alluded; I had 
to keep up a connection with the land lines, and my re «mem brance 
is that I made a little survey of the land lines, and ‘I got into the 
vicinity of this starting point to find the point at which I was di- 
rected to begin, and so found it. 
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starting point? 

A. By instructions from Mr. Shepard. 

Q. 43. Did you see any other indi ‘ations of a prior survey or lo- 
cation east of that commencement, except the flag that you men- 
tioned ? 

A. There was a stake standing at that point, numbered. I took 
that to be upon Mr. Case’s survey, of which I knew some- 

thing. 
32: (). 44. Did you find more than one stake? 
A. I don’t know that I did. I cannot say that I ee 

Q. 45. You cannot recall any other ? 

A. No; I had no oceasion to look for them. 


Cross-examination by Judge PALMER: 


Q). 1. Where were you when Mr. Shepard gave you instructions ? 

A. In his office at Minneapolis. 

(). 2. When was that ? 

A. It was in May, 1869. 

(). 3. Did he give you written instructions ? 

A. I noted down ina memorandum book the instructions he gave 
me. They were given'verbally. 

Q. 4. Have you that memorandum book ? 

A. I have. 

(). 5. Ilere? 

A. Yes, sir. 

(). 6. W ill you produce it ? 

A. Yes, sir. I said before that T refreshed my memory in that 


Way. 


Witness produces book, and points out notes of Mr. Shepard’s 


Instructions. 


Q). 7. You were instructed to run from Algona, were you not ? 

A. That is where I began my survey. 

Q. 8. And the terminal point of that Hine embraced in the instrue- 
tions was where? 


326 A. I was to run across the State and explore. 


Q. 9. Across to Yankton ? 
A. Yes, sir. 
Q. 10. I will call your attention to the first line in your instrue- 


tions, the black dotted line. Was that a line run across the State 
from Algona? 


A. That is my inane of it; ves. 
(. 11. To the west line of the State? 


Objected to as immaterial and irrelevant, and not proper cross- 


examination. 


Q. 12. Won’t yow point out the number of the pages in which the 


instructions appear? 


A. Pages 6, 7, or 8. 
Q. 15. “They were In your handwriting ? 


Q. 42. By whose instructions or authority did you fix on the 
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A. Yes, sir. 
Q. 14. Made at the time? 
A. Made at the time. 


CoUNSEL FOR DEFENDANTS: We offer these notes as a part of the 
cross-examination. . 


Counsel for complainant object as immaterial, irrelevant, and 
hearsay. 


Witness reads from his memorandum book the following notes: 
“ MINNEAPOLIS, May 8, ’9. 
a inaioaattions from Mr. Shepard. 


“Date every day’s work. First go to Algona and run the black 

dotted line; but if get orders to run the other land-grant line, that 
is to be done at once, and everything else dropped. 

327 “This line to be run fifteen miles per day, as fast possible, 
and the notes are to be sworn to and forwarded at once to chief 

engineer. 

“From intersection in 0 Brien county, run on the divide across 
the head of Floyd river, and soon to the head of Indian creek, then 
down that creek, ucross the Sioux, around the point of the Missouri 
bluffs to Yankton. 

“Coming back, run over-the Missouri bluffs to mouth of Rock 
river, thence up the ralley of this stream back to the intersection of 
the St. P. & S.C. in O’Brien county, that is, if this route does not 
appear impractice able. 

“Tf the Indian Creek and Rock River lines both appear imprac- 
ticable, then run back from point of Missouri bluffs to the Sioux 
river. Up the Sioux, crossing at the most favorable point to mouth 
of the Rock, and up the Rock till you can get out. 

“Confine the grade, if possible, to 52 8-10. By the Rock River 
line is meant the line going direct from Rock river through the 
range to Yankton. 

“Land Grant line is not to be leveled over unless the black dotted 
line appears to be not so good as this line for the location of the 
road. The red line where it runs east and west is supposed ‘to be 
20 miles south of the State line. Find out if this is correct; if not, 
then a line is to be run parallel to the State line, 20 miles south, 
until it intersects the diagonal red line in Palo Alto county, or the 
diagonal red line in O’Brien, provided I am ordered to run the land- 
grant line through O’Brien county. Intersection with the St. P. & 
S. C. road must be in county of O’Brien. 

Q. 15. You were ordered to run the land grant line, were you? 

A. I was. | 

Q. 16. And you run it in accordance with those instructions, did 

you? 
028 A. Yes,sir; well—let me think of that a moment—these in- 
instructions refer toa map which I had with me; I run accord- 
ing to his instructions as contained in this book and the map. 
18—169 
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Q. 17. Did you have the map at the same time you had these i in- 


structions? 

A. I did. 

Q. 18. Made by whom? 

A. I don’t know. 

Q. 19. It had lines? 

A. It had lines. 

Q. 20. Over which you were to run? 

A. Yes, sir. 

Q. 21. How were they represented on the map; was one a black 
dotted line? | 

A. One was a black dotted line. 

(). 22. And one was a red line? 

A. One was a red line. 

Q. 23. And the red line was called the land grant line? 

A. Yes, sir. 

(J. 24. And that went through the county of O’Brien ? 

A. Yes, sir. 

Q. 25. And beyond ? 

A. No. 

(). 26. Only through the county of O’Brien? 

A. That is my remembrance. 


329 Counsel for complainant objects to any testimony in regard 
to the map unless it is produced. 


Q. 27. Do you know where that _— is? 
A. I do not. 
(). 28. When did you see it last ? 
A. I cannot. remember—in that year. 
Q. 29. To whom did you deliver it ? 
A. I do not even know that I delivered it to anybody. 
(). 30. Have you a recollection that you retained it or delivered 
it over to Mr. Shepard? 
A. I think very likely I retained it, but I do not think I have it 
now. It wasatracing. — 
Q. 31. Just a tracing for your guide? 
A. Yes, like this (Exhibit A to the answer); a copy of something, 
I suppose. : 
Q. 32. Teall your attention to Exhibit A to the answer, and _ to 
the eastern portion of section 24, town. 97, range 40, and ‘the red 
line. You referred to it as being twenty miles from the south line; 
commences there, doesn’t it? 
A. Yes, sir. 
Q. 33. And continues just twenty miles from the south line to an 
intersection with the Sioux City line, as shown on this map ? 
A. I as it to the county line. 
Q. 34. Iam now confining your attention to the map. 
A. Yes, sir. 7 
Q. 35. But in your survey you extended it to the western line of 
O’Brien county ? 
090 A. Yes, sir. 
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Q. 36. And at the same distance from the State line ? 

A. Yes, sir; I won’t say it was exactly 20 miles, but as near as I 
could practically. 

(Q. 37. Can you point out on that map where that black dotted 
line was ? 

A. I cannot do that. 

(. 38. In general terms and directions ? 


Objected to on the ground that it is incompetent to prove the con- 
tents of a written instrument by parol evidence. 


A. I cannot remember. 

Q. 39. Can you give any idea; can you show in any way upon 
this map, Exhibit A to the answer, the commencement, direction, 
and termination of that black dotted line ? 


Objected to because an attempt to prove the contents of a writing 
by parol, and also on the ground that it is immaterial and irrele- 


vant. é 


A. I cannot. 

Q. 40. That line you did not run, did you? 

A. The black dotted line ? 

(Q. 41. Yes. 

A. Yes, and several sitions 

Q. 42. And those lines were included in that report, were 

they? eee | 
331 A. Not in this report that has been alluded to, but in others 
of the same character. 

Q. 43. That was confined to the land-grant line, was it? 

A. Yes, that was all there was in it. 

Q. 44. How long after you commenced your survey did you get 
orders to run the land-grant line? 

A. As nearly as I can judge about a month. 

Q. 45. Where were you, on the line or in the field, when you got 
those orders ? 

A. As I remember, I was about six or seven miles beyond 
Spencer. 

Q. 46. In Clay county? 

A. In Clay county; I cannot be very positive about it. 

Q. 47. Mr. Shepard gave you no particular instructions as to the 
particular point of commencement on the east line of O’Brien 
county, did he? 

A. He did, because I began at the precise 

Q. 48. Did you get that from your book? 

A. I think that instruction was embodied in the map I had. 

(). 49. And shown by a line? 

A. By a red line on the map. 

Q. 50. But these instructions that you have read, and that have 
been taken down in the minutes, were the substance of what you 
received ? 

A. Yes, except as to the map, and that was a general guide, and 
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as to the land-grant line it was a specific guide as to what I was to 
do. | : 
332 ° Q.51. The map then showed substantially the same land- 
grant line as shown on Exhibit A to the answer, and to which 
you referred? 
A. Yes, sir. 
Q. 52. What do you mean by the phrase, “land-grant line?” 
How came it to get that designation? 
It is the designation he gave to me. 
Q. 538. Mr. Shepard? 
A. Yes, sir. 
(). 54. Vhat is all you know about that? 
A. That is all I know about it; yes, sir. 
Q). 55. You made no map from your field-notes whatever, did you? 
A. Not of that line. 
Q. 56. Of the land-grant line? 
A. No, sir; I did not. 
(). 57. Were those other lines in the vicinity of this land- -grant 
line? 
A. Yes, sir. 
Q. 58. About how many miles from it,as you remember? I do 
not expect you to be accurate. 
Objected to as immaterial. 


A. I cannot from memory say. I should not like to swear to any 
statement in regard. to that. This map is so deficient in detail I 
eannot tell. 

(. 59. You run all the lines in one trip? 

A..Yes; I was out there all summer. 
Dod (). 60. Can you state whether the other lines you run that 
summer were north or south of this land-grant line ? 

A. I think a little south, but I couldn't say how far. 

Q. 61. Did the lines cross the land-grant line anywhere ? 

A. I don’t remember. 

Q. 62. You made a report of those surveys and a map, did you? 

A. Yes, sir. 

Q. 63. And gave it to Mr. Shepard ? 

A. Yes, sir; or sent it to him. 

(Q). 64. Have you ever seen it since ? 

A. I have never seen it since. 

Q. 65. Can you tell why’you made a report of that line and not of 
ar land-grant line ? 

A. I did in regard to the land-grant line precisely what I was in- 
structed. 

Q. 66. Why did you make a map of one and not of the other? 

A. I did in the land-grant notes just what I was instructed, and 
sent them in. It is always customary to map lines, so I did with 
the other. 

Q. 67. You have spoken of driving stakes along the line; did you 
drive any along the land-grant line? 


A. Yes, sir. 
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Q. 68. Did you take any levels? 
A. I took no levels on the land-grant line. 
334 Q. 69. Did you drive stakes along the other lines? 
A. Yes, sir. 

Q. 70. Did you take levels along the other lines? 

A. Yes, sir. 

Q. 71. And put up flags ? 

A. I only remember of one instance where we left a flag. 

Q. 72. In starting from Algona, you did not attempt to follow any 
other - which had been previously surveyed ? 

A. No 

Q. 73. And did not follow any other line in fact ? 

A. No; that is, I had regard to no other line. 

Q. 74. How long were you out on that expedition, in all? 

A. From May till June. 

Q. 75. How far did you make a continuous line with stakes and 
levels west from Algona ? 

A. All the way to the Big Sioux river. 

Q. 76. To the western boundary of Iowa? 

A. I think a continuous line to the boundary of the State from 
Algona west. 

Q. 77. Where did that line cross the line of the Sioux City & St. 
Paul road ? 

A. I never saw that line established on the ground to recognize it. 

Q. 78. Did you make any intersection with that line, in point of 

fact ? 
dO A. No, sir; not what I should call making an intersec- 
tion. : 

Q. 79. Why did you run the land-grant line to the western 
boundary of O’Brien county ? 

A. I wanted to be sure and cross the line if it was there. 

Q. 80. Were you instructed to run to ” western boundary of 
O’Brien county? 

A. That is my remembrance; so as to be sure and cross that line. 

Q. 81. Did you send all your field notes of your entire surveys 
there to Mr. Shepard ? 

A. Do you speak of the land-grant line? 

Q. 82. All the lines. 

A. I cannot remember now whether I sent them to him or to Mr. 
Rogers, who was next — to me. 

Q. 83. Where was he ? 

A. His headquarters were at Charles City, Iowa. 

Q. 84. You sent them either to Mr: Shepard or to Mr. Rogers. 

A. Yes, sir. 

Q. 85. Who was Mr. Rogers ? 

A. A. B. Rogers; he was what is called the resident engineer— 
resided on the line. 


Redirect examination: 


Q. 1. You said in answer to a question on cross-examination 
336 that you did not make with the Sioux City and St. Paul line 
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what you called an intersection. Do you mean that answer to ap- 
ply to what you call the land-grant line? 
A. Ido. It might apply to all the lines as far as we crossed it. 
Q. 2. Why didn't you make what you call an intersection with 
the Sioux City & St. Paul line when you run the land-grant line 
from the east line of O’Brien county to the west line ? 


Objected to as immaterial. 


A. didn’t know where that line was. | 

Q. 3. What, if.anything, did you do then to comply with the in- 
eaeinns of your chief, Mr. Shepard, which reads: “ The intersec- 
tion with the St. Paul and Sioux C ity road must be in the county of 
O’Brien.’ 

A. L understood about where the location of that line was, and 
that by following the line indicated on this map I must cross it 
within the county of O'}‘rien. 

Q). 4. What do you mean by an intersection, properly speaking ? 

A. I would mean by it, finding the precise point where the lines 
cross and the angle between the lines. 

Q. 5. The angles made by the two lines ? 

A. Yes, to measure one of the angles. 

Q. 6. Then, although you know that two angles cross each other, 
if you do not measure the angles made by the crossing, or are not 
able to do it for the reason that you have not the precise direction 

of one line, you do not call that making an intersection ? 
O71 A. No, sir; not technically. I did not see any stakes on 
the other line; that is the reason I could not do that. 

Q. 7. In one of your answers on cross-examination you said some- 
thing about maps being usually made of a survey and returned. — I 
want to ask you from what data such maps are made ? 

A. From the tield-notes, as the survey progresses. 

(). 8. The data are the field- notes? 

A. They are. 

Q. 9. I will ask you whether or not the maps may be made from 
the field-notes at any time ? 


Objected to as leading and immaterial. 
A, Yes, SIP. 
Recross-examination : 
Q. 1. These stakes are likely to be obliterated in any survey, after 
a year or two, are they not, by fire or otherwise ? 
Objected to as leading and immaterial. 
A. Yes, sir. 
Q. 2. Th: at is usual through that kind of country ? 
A. .Y Cs, sir. 
Signature waived. 
D. J. Wuirremore, recalled, testified as follows: 
Direct examination by Mr. UppeGrarr: 


Q. 1. State whether or not there was any railroad built westward 
from Algona until the year 1878 ? 


ae 
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A. There was not. 
338 Q. 2. Was there any railroad built running east and west 
through Palo Alto, Clay, or O’Brien counties until 1878? 
A. No, sir. 
Q. 3. You may state whether the line of road from McGregor to 
Algona has had any extension built running westward. 


Objected to as immaterial and irrelevant. 


A. It has. 

Q. 4. With what railroad, if any, does that extension connect or 
intersect ? 

A. It intersects the Sioux City and St. Paul railroad. 

Q.5. At what point? — 

A. At Sheldon, in O’Brien county. 

Q. 6. What towns west of Algona did that extension strike, 0 
nearly hit ? 


Objected to as immaterial and irrelevant. 


A. It passes through the towns or villages of Emmetsburg and 
Spencer. 

Q. 7. What county is Emmetsburg in? 

A. Emmetsburg is in Palo Alto county. 

Q. 8. Who built that extension ? 

A. The Chicago, Milwaukee & St. Paul Railway Company ? 

Q. 9. Did it locate the depot at Emmetsburg or near Emmets- 
burg? 

A. It did locate the depot in Emmetsburg. 


The whole testimony of this witness is objected to as sevenisaeaiie’ 
and irrelevant. 
309 Q. 10. Where is that depot located with respect to the 
grounds that were once selected by the MeGregor and Missouri 
Railroad Company for a depot? 

A. It is on the identical ground. 

Q. 11. What is the next town west of Emmetsburg ? 

A. The town that was then in existence ? 

Q. 12. Yes. 

A. Spencer, in Clay county. 

Q. 13. Did the Chicago, Milwaukee & St. Paul Company estab- 
lish a depot there? 

A. It did, on section 7, town. 96, range 3 

Q. 14. W hen w as this extension canned to Sheldon ? 

A. During the year 1878. 

Q. 15. When were these depots established and located ? 

A. Sometime in the middle of that year, 1878. 

Q. 16. Do you know what is the distance from the point of con- 
nection of this extension of the Chicago, Milwaukee & St. Paul Rail- 
way with the Sioux City & St. Paul Railroad to the corporate limits 
of Sheldon ? 

A. I think it is in the corporate limits of Sheldon or very near it. 

(). 17. About what is the furthest distance of the point of con- 
nection from the corporate limits — a quarter or half a mile? 
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A. It cannot be over half a mile, and probably much less than a 
quarter. My memory is not very clear on that, only we were close 
by the village itself. I know that our depot grounds adjoined the 
platted portion. 


340 S.S. Merrit, called on the part. of complainant, being 
duly sworn, testified as follows: 


Direct examination by Mr. UppEGRAFF: 

(. 1. Where do you reside? 

A. In Milwaukee. 

Q. 2. And what is your occupation ? 

A. I am in the railroad business. , 

(). 3. State as nearly as you can at what time the railroad now 
operated by the pe ae Milwaukee & St. Paul Railway Company 
between Calmar and Algona, Iowa, was constructed and in running 
order? : 


Objected to as immaterial and irrelevant. 


A. The road was completed on or before August, 1870. We com- 


menced operating to that point to Algona about the middle of August 
somewhere from the 1: oth to the 30th, I think, 1870. 

Q. 4. What railroad, .if any, was there built and running west 
from Algona, or in a westerly direction from Algona, prior to 1878? 


Objected to as immaterial and irrelevant. 


A. I cannot say just when the road was built from there, but the 
road was completed to Algona at the time I stated to you, and then 
there was no other road for some time. 

Q. 5. Was there any road built up to the time that the Chicago, 
Milwaukee & St. Paul Company commenced to build under the land 
grant? 


Objected to as ieemniborial and irrelevant, and on the further 
ground that it is not proper for the witness to state whether it was 
or was not built under the land grant. 


o41 A. No; there was a little gr siding done for perhaps a mile 
from the station of Algona, Dut no iron laid. 

Q. 6..Did the McGregor and Missouri River Company or the Me- 
Gregor and Sioux City Company build any road west of Algona 
after 1870, except the mile or so of grading that was done at that 
time? 


A. No. 


UNITED STATES OF AMERICA, 


. ° . ° : ss . 
Eastern District of Wisconsin, § 


I, Hugh Ryan, a commissioner duly appointed by the cireuit court 
of the United States for the eastern district of Wisconsin, do hereby 
certify that the annexed testimony Big! James A. Case, Edwin E. 
Woodman, D. J. Whitte ‘more, and 8. S. Merrill was taken before me 
at the oftice of the general solicitor af the Chicago, Milwaukee & St. 
Paul Railway Company, in the city of Milwaukee, in said district, 


4 
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on the 14th day of April, A. D. 1881; that said testimony was 
taken at the request and on behalf of the complainant upon verbal 
interrogatories ; that it was taken to be used in an action now pend- 
ing in the circuit court of the United States for the district of 
Iowa, wherein the Chicago, Milwaukee & St. Paul Railway Com- 
pany is complainant and The Sioux City & St. Paul Railroad Com- 
pany, Alexander H. Rice and Elias F. Drake, trustees, John H. 
Gear, Governor, and James K. Powers, register of the State land 
office of the State of Iowa, are defendants; that it was reduced to 
writting by Mrs. I. N. Dana, a competent and disinterested person, 
in my presence and under my direction ; that said testimony isa 
continuation of complarnant’s testimony in said action, and that 

the taking of complainant’s testimony was resumed at the 
342 time and place above specified by consent of the counsel 

whose appearances are herein noted ; that said complainant 
appeared at the taking of said testimony by Melbert B. Cary, Es- 
quire, and Thomas Updegraff, Esquire, solicitors, and the said de- 
fendants, the Sioux Citv & St. Paul Railroad Company, and Alex- 
ander H. Rice and Elias F. Drake, trustees, appeared by J. W. 
Swan, Esquire, solicitor, and E. C. Palmer, Esquire, of counsel ; that 
the three exhibits hereto attached and marked “ Exhibit 28,” “ Ex- 
hibit 29,” and “ Exhibit 30,” respectively, were produced and offered 
by complainant’s solicitor at the taking of said testimony, and duly 
marked by me as exhibits thereto. 

I further certify that each of said witnesses was by me duly sworn 
before examination to testify the truth, the whole truth, and noth- 
ing but the truth, relative to said cause, and that the signature of 
said deponents to their several depositions was waived by consent of 
counsel. 

Witness my hand, this 14th day of April, A. D. 1881. 

(Signed) HUGH RYAN, 
| U. S. Commissioner E. Dist. Wis. 


Commissioner’s fees: 
Taking & filing 80 folios testimony, @ 


BR, xcs nsnicnceeied idee 16 00 
Swearing three witnesses - ---- 30 
Filing three exhibits -._.---- 30 
COPEAIOIGD ices cscs shes rennin 25 
I iaiieck viecisims acrinies 16 85 

343 Deed from McGregor Western R. R. Co. to Milwaukee & St. Paul 
Rh. R. Co. 


This indenture, made the fifth day of A-gust, A. D. 1867, by and 
between the McGregor Western Railroad Company, a corporation 
duly incorporated under laws of the State of Lowa, of the first part, 
and the Milwaukee ‘and St. Paul Railway Company, a corporation 
duly incorporated by the State of Wisconsin, of the second part, 
witnesseth : That the McGregor Western Railway Company, for and 
in consideration of one dollar and of 975 shares of the said Milwau- 
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kee and St. Paul Railway Company’s capital stock, of which one- 
half is common and one-half preferred, received to its full satis- 
faction by the McGregor Western Railway Company of the said 
Milwaukee and St. Paul Railway Company, ‘and in consideration of 
the last-named company assuming and promising to pay all the 
mortgage bonds and past-due coupons of the McGregor 
344 Western Railway Company, and of all the debts and valid 
contracts of said McGregor Western Railway Company, hath 
granted, bargained, sold, and conveyed, and by these presents doth 
grant, bargain, sell, and convey unto the Milwaukee and St. Paul 
Railway Company, and to their successors and: assigns forever, all 
of there sailway rolling-stock, equipment, and supphes, embracing 
and including all their railroad from the Mississippi River at or near 
McGregor, in the county of Clayton, State of lowa; thence running 
westerly and northwesterly through Clayton, Allanakee, and Winne- 
shiek counties via Cresco, in Howard county, to the Minnesota State 
line; thence in a northwesterly direction to Austin, in the county of 
Mower, in said Minnesota; thence northerly through the counties of 
Mower, Dodge, Stell, Rice, Dakota, and Hennepin, to Minneapolis, 
and embracing the branch from near Mendota or Fort Snel- 
045 ~~ ling to the city of St. Paul, in Ramsey county, including the 
bridge across the. Mississippi River at St. Paul, and all fur- 
ther extension of the railroad of McGregor Western Railway Co1n- 
pany, as now authorized by law, or which may hereafter be author- 
ized, including the right of way and land occupied by said road, 
and all the appurtenances, privileges, and franchises thereunto be- 
longing; alsoembracing all the depots, station-houses, engine-houses, 
‘ar-houses, warehouses, elevators, machine-shops, workshops, super- 
structures, erections, and fixtures, and all lands: used for railroad 
purposes, and all buildings erected or in process of erection thereon, 
and all appurtenances, rights, and privileges thereunto belonging, 
and also all and singular the locomotives, tenders, passenger cars, 
carriages, tools, machinery,wood, coal, rents, tools, profits, bene- 
046 fits and advantages of said McGregor Western Railway Com- 
pany relating thereto: | 
To have and to hold the above granted and bargained 
premises, with the appurtenances thereof, and all the right, title, in- 
terest, and property and franchises of the said McGregor Western 
Railway Company in and to the premises above described or thereto 
pertaining, unto the Milwaukee and St. Paul Railway Company, 
their successors and assigns, to their own proper use forever. And 
the said McGregor Western Railway Company, for itself and for its 
successors and assigns, doth covenant with the Milwaukee and St. 
Paul Railway Company, its successors and assigns, that it hath a 
good and indefeasible estate in fee-simple, and hath a good right to 
bargain and sell the same, and that it will, and that its successors 
and assigns shall, warrant and forever defend the same to the said 
Milwaukee and St. Paul Railway Company, its suceessors 
d47 sand assigns, against all claims and demands whatsoever. 
The above premises are granted, subject to the payment of 
a mortgage to Wm. B. Ogden and Samuel J. Tilden, Esq., trustees, 
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of $1,091,000 and interest, and subject to a mortgage to Washington 
Heurt and Russel Sage, Esq’s, trustees, of $2,000,000, which mort- 
gage debts the said Milwaukee and St. Paul Railway Company 
hereby assumes and promises to pay; and subject to a contract with 
the Iowa and Minnesota Railway Construction Company for the 
construetion of the road from Crescoe to Owatonna, the obligations 
of which contracts, so far as the same are unsatisfied, the said Mil- 
waukee and St. Paul Railway Company hereby assumes and agrees 
to to save the McGregor Western Railway Company harmless there- 
from. 
In witness whereof the said McGregor Western Railway 
348 Company have caused this indenture to be subscribed in its 
corporate name, by its president and secretary, and hath 
caused its corporate seal to be hereunto affixed. 
[Seal of McGregor Western Railway Company. ] 
THE McGREGOR WE STERN 
RAILWAY COMPANY, 
sy GEO. GREENE, President. 
GEO. CROOKE, Secretary. 


In presence 
CHARLES H. HATCH. 
ALBERT A. WOOD. 


STATE OF NEw YORK, aos 
City and County of New York, x 


This is to certify that on this 6th day ot August, A. D. 1867, be- 
fore me, a notary public duly commissioned in and for said city ‘and 
county and fully authorized to administer oaths and take acknowl- 
edgements of deeds, personally appeared George: Green, president, 

and George Crooke, secretary, of the McGregor Western Rail- 
349 way Company, who, being by me duly sworn, did depose and 
say: That they are, respectively, the president and secretary 
of the said Railway Company ; that they know the seal of said com- 
pany, and that the seal affixed to the foregoing deed is the seal of 
said company and was affixed by its order, and that as president 
and secretary of said company they signed the name of said com- 
pany thereto by like order of the company; and I further certify 
that above parties are to me personally known to be the identical 
persons above identicated ; that they severally acknowledged the ex- 
ecution of said deed to be their voluntary act and deed and the vol- 
untary act and deed of said company. 

And I hereby certifiy the said acknowledgement to be in due form 
of law. 

In witness whereof I have hereunto set my hand and affixed my 

notarial seal on the day and year above named. 
390 [Seal of notary public. ] 

[Internal-revenue stamps, $60, canceled. ] 

CHARLES H. HATCH, 
Notary Public, City and County of New Fork. 
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Filed for record, August 26th, 1867, at 3 o’clock p. m. 
J. E. POWERS, Recorder, 
By C. McKAY, Deputy. 


STATE OF Iowa, |... 
Winnesheik Co., § ss 
tECORDER’S OFFICE. 
I, Wm. M. Farmon, recorder of Minnesheik county, State of Iowa, 
do hereby certify that the above and foregoing is a true and correct 
copy of the deed recorded in book “ P,” pages 175 & 176 & ’7, land bd 
deeds, and what is ‘purports to be a copy. 
Copy made Jan’y 20th, 1881. 
(Signed) WM. M. FARMON, . * 
Minneshetk County, Iowa. 


(Endorsed :) McGregor to Minneapolis, via Calmar, to be intro- 
duced as Exhibit 28. Hugh Ryan, U. S. commissioner. 


oo t This indenture, made the first day of May, A. D. 1869, by 

and between the. McGregor and Sioux: City Railway Com- 
pany, hereinafter called the Sioux City Railway Company, a corpo- 
ration duly incorporated under the laws of the State of Iowa, of the 
first part, and the Milwaukee and St. Paul Railway Company, here- 


inafter called the St. Paul Railway Company, a corporation duly - 
incorporated by the State of Wisconsin, of the second part, witness- 
eth, that the McGregor and Sioux City Railway Company, for and 4 


in consideration of six. thousand five hundred dollars in money, 
and of one thousand and forty bonds of the St. Paul Railway Com- 
pany of the nominal value of one thousand dollars each, payable on 
the first day of July, 1899, and secured by mortgage on the 
premises herein described and herein conveved, and of the like 

amourft in the shares of capital stock .of said St. Paul 
352 Railway Company, of which one-half is common and one-half 

prefer-ed ; all of which consideration is of the present cash 
value of about one million’ six hundred thousand dollars; and in ie 
further consideration of the said St. Paul Railway Company assum- 
ing and promising to purchase on the saine terms the remainder of 
said line of railroad built, extending westerly from Nora Springs, 
hath granted, bargained, sold, and conveyed, and by these presents 
dolh grant, bargain, sell, and convey, unto the Milwaukee and St. 
Paul Railway Company, and to their successors and assigns, forever, 
all their right, title, and interest and franchises in and to the line 
of railroad commencing at the junction of the Milwaukee and St. 
Paul railway in Calmar, Winnesheik county, extending westerly, as 3 

shown by the maps of said line of railroad, dated May ist, 
393 ~=1869, on file in the office of said Milwaukee and St. Paul 

Railway Company, and in the register office of the respective 
counties, through the counties of Winnesheik, Chickasaw, and Floyd 
to sec. 7, township 96, range 18; also embracing all the depots, 
station-houses, engine-houses, and all lands at Calmar and at Nora 
Springs, or at any and all places between the two points, used for 
‘railroad purposes, and all buildings erected or in process of erection 


— < 
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thereon, and all appurtenances, rights, and privileges thereunto be- 
longing or ap-ertaining : 

To have and to hold the above granted and bargained premises, 
with the appurtenances thereof, and all the right, title, interest, and 
property and franchises appertaining to the above-described prem- 
ises, unto the Milwaukee and St. Paul Railway Company, their 

successors, and assigns, to their own proper use forever ; 
304 and the said McGregor and Sioux City Railway Compan 

hereby covenant and agree to make any and all further de s 
or conveyances of the premises above described which the said St. 
Paul Railway Company may reasonably require as being necessary 
for the protection of their rights and property in the above-described 
premises. | 

In witness whereof the said McGregor and Sioux City Railway 
Company have caused this indenture to be subscribed in its cor- 
porate name by its president and secretary, and hath caused .-its cor- 
porate seal to be hereunto affixed. 

[seat] McGREGOR AN- SIOUX CITY 

arenes RAILWAY COMPANY, 

By JOHN LAWLER, : 
V ice- President. 
GEO. CROOKE, Secretary. 

In presents of— 

THOMAS UPDEGRAFF. 

W. D. CROOKE. 


300 STATE OF Jowa, \ 
County of Clayton, § ° 

Be it remembered that. on the fifth day of May, 1869, before me, 
a notary public in and for said State and county, came John Lawler 
aud George Crooke, who are personally known to me to be the iden- 
tical persons whose names are affixed to the foregoing indenture as 
respectively vice-president and secretary of the McGregor and Sioux 
City Railway Company, and severally acknowledged the same to be 
their voluntary act and deed, and the voluntary act and deed of 
said railway company, and they, each being by me duly sworn, de- 
pose and say, each for himself, that he, John Lawler, is vice-presi- 
dent, and that he, George Crooke, is secretary of said railway com- 

pany; that they signed the foregoing instrument as such 
306 vice-president and secretary, and caused the corporate seal of 
said company to be affixed thereto all as the act and deed of 

said company by order and authority of said company for the use 
and proposes therein mentioned. 

In testimony whereof I have hereunto set my hand and affixed 
my official notarial seal the day and year above named. | 
[SEAL. ] THOMAS UPDEGRAFYF, 

| Notary Public. 


[Internal revenue stamps, $1,600.25; cancelled May 1, 1869.] 


Filed for record May 10, A. D. 1869, at 4 o’clock p. m. 
CYRUS McKAY, Recorder. 
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SratTe or Towa, ee 
Winnesheik Co., {°° 


Recorver’s Orrice, Jan’y 20th, 1881. 
BY I, Wm. M. Farmon, recorder of said county, do hereby cer- 
tify that the within & foregoing is a true & correct copy of 
the deed recorded in book “S” of deeds, on pages 217 & 218, & of 
what it purports to be a copy of. 7 
(Signed) WM. M. FARMON, 
Of Minnesheik County, Iowa. 


(Endorsed:) MeG. & S.C. R’y Co. to M. & St. P. R’y Co., to be Ex- 
hibit 20. Hugh Ryan, U.S. commissioner. 


B08 Copy of Deed. 


McGregor & Missouri River R’way Co. to The Milwaukee & St. 
Paul R’way Co. Filed March 8, 1870. .H. Keerl, ree. 


This indenture, made the first dav of February, A. D. 1870, by 
and between the MeGregor and Missouri River Railway Company, 
lately called the McGregor and Sioux City Railway Company, a cor- 
poration duly incorporated under the laws of the State of Iowa, of 
the first part, and the Milwaukee af St. Paul Railway Company, 
hereinafter called the St. Paul Railway Company, a corporation 
duly incorporated by the State of Wisconsin, of the second part, 
witnesseth, that the MeGregor and Missvuri River Railway Com- 

pany, for and in.consideration of four thousand dollars in 
oo money and of one thousand and eight convertible mortgage 

bonds of the St. Paul Railway. Company, of the nominal 
value of one thousand dollars each, payable on the first day of July, 
1899, and of the hke amount in the shares of capital stock of said 
St. Paul Railway Company, one-half of which is common and one- 
half preferred, all of which is the present cash value of one million 
six hundred thousand dollars; and in further consideration of the 
said St. Paul Railway Company dssuming and promising to pur- 
chase on the same terms the remainder of said line of railroad, 
when built, extending westerly from the East Fork of the Des 
Moines river, hath granted, bargained, sold, and conveyed, and by 
these presents doth grant, bargain, sell, and [convey], unto the Mil- 
waukee af St. Paul Railway Company, and to their successors or as- 

signs, forever, all their right, title, and interest and fran- 
3860 chises in. and to the line of railroad commencing at the 

junction of the Milwaukee at St. Paul railway at Nora 
Springs, in Floyd county, extending westerly as shown by the maps 
of said line [of] railroad, dated February Ist, 1870, and on file in 
the office of said Milwaukee and St. Paul Railway Company and in 
the register’s oftice of the respective counties, through the counties 
of Floyd, Cerro Gordo, Hancock, and Kossuth to the East Fork of 
the Des Moines river—say range 29 west—also embracing all the 
depots, station-houses, engine-houses, and all lands at Nora Springs 
or at any and all places between the two points used for railroad 
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purposes, and all buildings erected or in process of erection thereon, 
and all appurtenances, rights, and privileges thereunto belonging 
or appertaining: To have and to hold the above granted 
361 and bargained premises, with the appurtenances thereof, and 
: all the right, title, interest, and property and franchises ap- 
pertaining to the above-described premises, unto the Milwaukee 
and St. Paul Railway Company, their successors and assigns, to 
their own proper use forever. And the said McGregor and Missouri 
River Railway Company hereby covenant and agree to make any 
and all further deeds or convevances of the premises above de- 
scribed which the said St. Paul Railway Company may reasonably 
require or being necessary for the protection of their rights and 
property in the above-described premises, and to fully complete the 
construction of railroad between the limits above named as per 
agreement. Dated August 19th, 1868, on or before August Ist, 
1870. 
In witness wheroel the said McGregor and Missouri River Rail- 
way Company have caused this indenture to'— subscribed 
362 in it- corporate name by its vice-president and secretary and 
hath caused its corporate seal to be hereunto affixed. 
[ Corporate Seal. ] 


McGREGOR AND MISSOURI RIVER 
RAILWAY COMPANY, 
By JOHN LOWLER, Vice-President. 
GEO. CROOKE, Secretary. 


In presence of— 
JAMES DAVIS 
P. N. TRAHN. | 
[U. S. $1,604.00 Int. Rev. stamps, cancelled. J. Lawler, V.-P. 2] 15 | 1870.) 


STATE OF Iowa, ee 
County of Clayton, i 


Be it remembered that on the fifteenth day of February, 1870, be- 
fore me, a notary public in and for said State and county, came John 
Lowler and George Crooke, who are personally known to me to be 
the identical persons whose names are affixed to the foregoing in- 

denture as respectively vice-president and secretary of the 
363. MeGregor & Missouri River Railway Company, and severally 

acknowledged the same to be their voluntary act and deed, 
and the voluntary act and deed of said railway company, and they, 
each being by me duly sworn, depose and say, each for himself, that 
he, John Lowler, is vice-president, and that he, George Crooke, i 1S 
secretary of said railway company; that they signed the foregoing 
instrument as such vice-president and secretary and caused the cor- 
porate seal of said company to be affixed thereto, all as the act and 
deed of said company, by order and authority of said company for 
the uses and purposes therein mentioned. 

In testimony whereof I have hereunto set my hand — affixed my 
official notarial seal, the day and year above written. 


[SEATL. ] THOS. UPDEGRAFF. 


; git bie ie ks. : +i vite bt te rst we 
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STATE OF Iowa, 
Cerro Slerdo Co., 


I, R. Valentine, recorder in and for said county, do hereby 


064 certify that the within and foregoing is a true copy of the 
record in book N of deed records,-on pages 90 & 91, In my 
office. : 
Witness my hand, this 19th day of Jan’y, 1881. 
(Signed) R. VALENTINE , Recorder. 


(Endorsed :) MeG. & M. R. R’y Co. to — ,st. P. R’y Co. Nore 
Springs to Algona. To be Exhibit No. 30. Exhibit 80. Hugh 
Ryan, U.S. commissioner. | 


(Endorsed :) 1481. Eq. United States circuit court for the district 
of lowa. The Chicago, Milwaukee & St. Paul R’y Co. vs. The Sioux 
City & St. Paul R. R. Co. ef als. Complainant’s testimony, taken at 
Milwaukee, Wisconsin, April 14, 1881, before Hugh Ryan, U.S. com- 
missioner. Fees, $16.85. Depositions of James A. Case et al. Opened 
and filed Apr. 25, 1881; by stip. E. R. Mason, clerk. : 


365 Counsel for complainant introduces in evidence— 

Ist. The articles of incorporation of the McGregor & West- 
ern Railway Co., a certified copy from the secretary of State ot Iowa, 
marked Exhibit No. 1. 


Counsel for def’ts object, on the ground that it is -aterial, irrele- 
vant, and not properly certified. 


Ar ticle I. 


James I. Reynolds, David J. Ely, IF’, Andros, David Hammer, 
Green, their associates and successors, and all persons that may 
become stockholders under these articles, do hereby associate them- 
selves and become incorporated under the name and style of “ Me- 
Gregor Western Railway Company,” for the purpose of constructing 
owning, and operating railroads and branches extending westerly or 
northwesterly from the Mississipp! river at or near McGregor, in the 
State of Iowa. 

The principal place of business of said company shall be at Mc- 
Gregor, in said State, until otherwise ordered by the board of di- 
rectors of this company. 


Article IT. 


This company shall have all the powers, right, and franchises au- 
thorized by the fifty-second chapter of the Revised Code of Iowa, 
together with all other rights and privileges authorized and granted 
by law to ri ulroad companies. 


Article ITT. 


This corporation shall commence on the nineteenth day of Janet 
ary, in the year of our Lord eighteen hundred and sixty-three, and 
shall continue fifty years, with ‘the right of renewal. 
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366 Article IV. 


The capital stock shall be ten millions of dollars, and may be in- 
creased by the board of directors. 

The stock shall be divided into shares of one hundred dollars each. 
Every person owning stock shall be entitled to one vote at all stock- 
holders’ meetings for each share of stock held by him. 


Article V. 


The stock shall be transferable on the books of the company at its 

office at McGregor, and such other places as the directors may select. 
| Article VI. 
The annual meetings of the stockholders shall take place on the 
third Wednesday in January in each year after 1863, and special 
meetings as the president or the vice-president and treasurer may 
designate. Ten days’ notice of any special meeting shall be mailed 
by the secretary to each registered stockholder, or else two weeks’ 
notice thereof shall be published in a newspaper at McGregor and 
Milwaukee. 
Article VII. 

The affairs of the company shall be managed by a board of not 
less than five nor more than nine directors, a majority of whom, in- 
cluding the president or vice-president, shall constitute a quorum. 
The corporators named in the first article are hereby constituted 
the first board of directors, to continue till the annual meeting in 
January, 1864, and until their successors are elected. 


Article VIII. 


_ The officers of the company shall consist of.a president, vice- 
367 president, and treasurer, to be selected by the directors from 
their own number, and also asecretary, to be appointed by the 
directors. 
Article TX. 


Until the annual meeting in January, 1864, and until their suc- 
cessors are duly elected, the following persons are hereby constituted 
officers: : 

Geo. Green, president; James L. Reynolds, vice-president ; David 
J. Ely, treasurer, and Henry B. Whitehouse, secretary. 

| Article X. 

The directors have power to fill any vacancy in the board and toin- 
crease the number from five to seven at any time prior to the first of 
January, 1865, and from seven to nine at any subsequent period. 

Article XI. 


The directors shall have full power and authority to carry out the 
objects of this incorporation, and may authorize the president, 
treasurer, and secretary to execute bonds and deeds of trust to secure 
the same on the railway and property of this company, to such 
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extent and on such terms and conditions as said president and 
secretary may consider for the interest of this company in securing 
the construction of said railways. 
Article XII. 
All certificates of stock and agreements shall be signed by the 
president and countersigned by the secretary. 


| Article XIII. 

The aggregate indebtedness of the company shall in no case ex- 
ceed six millions of dollars over and above certific ites of stock until 
the capital stock Is Increased. 

368 Article XIV. 

The board of directors shall have power to & all for installments on 
the stock subscribed at such times and in such manner as they may 
order for the speedy construction of any line of railway they may 
undertake or contract to have built, and to issue preferred stock in 
payment of any work or contract. 

Article XV. 


Any director may authorize another director in wineng to vote 
for him at any meeting. of the directors. 


Article XVI. 

The treasurer shall, before entrusted with funds, give bonds and 
security to the satisfaction of the board of directors for the safe 
keeping of all moneys subject to the order of said board, and for 
the faithful performance of his duties. : 

Article XVII. 

The private property of stockholders shall not be subject to the 
debts of the company. 

Article XVIII. 


These articles may be amended at any meeting of the stockholders, 
after thirty days’ notice specifying the proposed amendment is pub- 
lished in at least two papers on the line of the road: Provided, that 
two-thirds of all the stock subseribed shall favor said amendment: 

The articles may also be amended by the unanimous vote of all 

the directors. 3 
369 Witness our hands adopting the foregoing articles, this 
nineteenth day of January,in the year eighteen hundred and 


sixty-three. 

JAMES L. REYNOLDS. 
DAVID J. ELY. 
F. ANDROS. 
DAVID HAMMER. 
GEORGE GREEN. 


Filed February 12, 1863. 


JAMES WRIGHT, 
Secretary of State. 
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STATE OF Iowa 
OFFICE OF SECRETARY OF STATE. 


I, J. A. T. Hull, secretary of State of the State of Iowa, hereby 
certify that the papers hereto attached contain the articles of incor- 
poration of the McGregor Western Railway Company, as shown by 
the records of this office. 

In testimony whereof ,I have hereunto set my hand and affixed 
the great seal of the State of Iowa. Done at Des Moines, Iowa, this 


fourth day of December, A. D. 1880. 
[The Great Seal of the State of Iowa.] 


(Signed) J. A. T. HULL, 
: Secretary of State. 


(Endorsed :) Articles of incorporation. McGregor Western R’y 
Co. Certified copy. Exhibit No.1. Hugh Ryan, U. S. commis- 
sioner. Filed Apr. 22, 1881. E-. R. Mason, clerk. 


Counsel for complainant next introduces in evidence the articles 
of incorporation of the McGregor Western Railway Co., a certified 
copy by the recorder of Clayton county, marked Exhibit No. 2. 


Same objection as to Exhibit No. 1. 


(Same as Exhibit No. 1 down to and including the signature of 
George Green, and from that point it reads as follows :) 


Filed for record January 29th, 1863. 
JACOB NECK ROUS, 


Recorder, Clayton Cownty, Lowa. 


370 Amendments to Articles cf Incorporation of the McGregor West- 
ern Railway Company. 


Articles of incorporation of the McGregor Western Railway Com- 
pany. 

This is to certify that at a meeting of the board of directors of the 
McGregor cr Western Railway Company held on the 13th day of 
September, A. D. 1866, the following amendment was unanimously 
adopted by a vote of all the directors: That article Ist be so amended 
as to read, at the close of the first paragraph, “The States of Iowa 
and Minnesota ” instead of “the State of Iowa.” 

GEO. GREEN, President. 
HENRY B. WHITEHOUSE, Secretary. 


Filed for record, this 6th day of November, 1866. 
J. OGLESBEE, 
Recorder, Clayton County, Iowa. 


I, C. L. McGonigle, recorder of Clayton county, Iowa, hereby cer- 
tify the foregoing to be a true and compared copy of the “ articles of 
incorporation of the McGregor Western Railway Company,” as fully 
as the same appears of record in my office. 

In testimony whereof, I have hereunto set my hand in my office, 
at i Ikader, this 17th day of or , A. D. 1880. 

CL. MeGONIGLE, Recorder. 


Poet LEE Sere 7 PES SORE aE ; SN og uae ext 5 ¢ salle a Sak be mo Te te aa te bit DESH Paes SR ae EGE hee OD Re ry SERIO” Ca chi ee Oy fe ey 4 
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(Endorsed :) Exhibit No. 2. Hugh Ryan, U. S. commissioner. 
Filed Ap’r 22,1881. EE. R. Mason, clerk. 


(Here follows diagram, marked p. 371.) 
372 ExHIbit No. 4. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
December 21, 1880. 

I. C. W. Holcomb, acting commissioner of the General Land 
Office, do hereby certify that the annexed copies, namely, letters of 
this office of September 12, 1864, to the land officers at Fort Dodge 
and Sioux City, Iowa, and let ter of this office of Octeber 24, 1864, to 
the land officers at Des Moines, pore: letters of registers at Fort 
Dodge and Sioux City, of September 2 29 and October ‘1, 1864, and.of 
register and receiver at Des Moines, Oct. 31, 1864, acknowlegding 
the receipt of said letters; letters of this office of F ebruary 26, 1868, 
and November 5th, 1869, to C. C. Carpenter, register of the State 
land office, Des Moines, Iowa; letter of this. office of May 13, 1868, 
to the Governor of Iowa; letters of this office of October 22 end No- 
vember 3 and 13, 1868, to: D. C. Shepard, chief engineer of the -Me- 
Gregor and Sioux City Railroad Company ; letters of October 1,12, and 
27, and November 3, 1568, from D. C. Shepard, chief engineer of said 

railroad company ; letters of January 11, 1869, and February 10, 
1870, from A. A. Cowdrey, treasurer of said McGregor and Sioux 
City Railroad C ompany, are true and literal exemplifications of the 
original letters on file, with endorsements thereon, and of the letters 
from the records of this office. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed at the city of Washington, 
on the day and year above written. 

[ United States Seal, General Land Offiee. ] 

(S’o'd) C. W. HOLCOMB, 


Acting Commissioner of General Land Office. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 

s September 12, 1864. 
Register and receiver, Fort Dodge, Iowa: 

GENTLEMEN: The Secretary of the Interior, under date of Septem- 
ber Sth inst., at the request of Hon. Wim. B. Allison, member of 
Congress from Dubuque, Lowa, and of the officers of the McGregor 
Western railroad, has directed that all the odd-numbered sections 
of public lands in [owa, within twenty miles on each side of said 
railroad, should be withdrawn from market under the provisions of 
sections five and eight of the act of Congress, approved May 12th, 
1864, until the grant is fully adjusted. 

You are therefore hereby instructed to withdraw from sale, location, 
homestead entry, or pre-emption claim all the odd-numbered sec- 
tions of the public lands in your district now subject to sale, from 
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the date of the receipt of this letter, within twenty miles on each 
side of said McGregor Western railroad, to its intersection in O’Brien 
with the contemplated railroad from Sioux City to the Minnesota 
State line, said point not being yet determined. The receipt of this 
letter you will promptly acknowledge, stating the date at which it 
may reach you, thus interdicting thereafter the disposal of any tract 
of odd-numbered sections within the limits in this letter mentioned. 
I am, very respectfully, your ob’t servant, 
J. M. EDMUNDS, Commissioner. 


Register and receiver, Sioux City, Iowa. 


(Letter same as above sent to register and receiver at Sioux City, 
Towa.) 


DEPARIMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
September 12, 1864. 


Register and receiver, Sioux City, Iowa 

GENTLEMEN: The Secretary of the Interior, under date of Sep- 
tember Sth inst., at the request of Wm. b. Allison, member of Con- 
gress from Dubuque, Iowa, and of the officers of the MeGregor 
Western railroad, has directed that all the odd-numbered sections 
of public lands in Iowa within twenty miles on each side of said 
railroad should be withdrawn from market under the provisions 
of sections five and eight of the act of Congress, approved May 12th, 
1864, until the grant is fully adjusted. 

You are therefore hereby instructed to withdraw from sale, 
location, homestead entry, or pre-emption claim all the odd-num- 
bered sections of the public lands in your district now subject to 
sale from the date of the receipt of this letter, within twenty miles 
on each side of said McGregor Western railroad to its intersection 
in O’Brien county with the contemplated railroad from Sioux City 
to the Minnesota State line, said point not being yet determined. 

The receipt of this letter you will promptly acknowledge, stating 
the date at which it may reach you, and interdicting thereafter the 
disposal of any tract of odd-numbered sections within the limits in 
this letter mentioned. 

I am, respectfully, your ob’t ser't, 
J. M. EDMUNDS, Commissioner. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE 
October 24th, 1864. 
Register and receiver, Des Moines, Iowa. (Mobley.) 

GENTLEMEN: I enclose herewith a map of that part of the Me- 
Gregor railroad, which passes through your district, indicating the 
line of road by a red line, and the 10-mile limits of the grant by 
pink, and the 20-mile limits by green coloring. Where grants to 
other roads, as indicated on the enclosed diagram from range 14 to 
18, inclusive, by blue coloring, interfere with the limits of the Me- 


rene. 
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DEPARTMENT OF THE INTERIOR, 
. GENERAL LAND OFFICE, November dth, 1869. 

Sir: I am in receipt of your letter of the 27th ultimo, requesting 
an approximate estimate of the quantity of lands inuring under 
the act of Congress of 12th May, 1864, to the State of Iowa for the 
Sioux City and St. Paul railroad. In answer I present the following, 
which are merely estimates liable to be changed by a thorough ex- 
amination and final adjustment of the grant: 


Ist. Estimated quantity of vacant land inuring to the State of Iowa, 
lying within the limits set apart for 10 miles on each side of 


WE TAI a. cikiiccd vce nnnceines anna enbdiid . 194,792. 00 

2d. Estimated quantity to be vacant and within the in- | 
demnity limits of 20 miles on each side, is acres__--- 133,238.00 
OE iktinninsin snc iicit: <eiaias dies anita lidapipabesiilm eatin: steal 28,030.00 


Very respectfully, 
JOS. S. WILSON, Commissioner. 


C. C. Carpenter, Esq., register State land office, Des Moines, Iowa. 


379 DEPARTMENT OF THE INTERIOR, 
“NM.” GENERAL LAND Orricr, May 15th, 1868. 
His excellency Samuel Merrill, Governor of Iowa: 

Sir: The act of Congress, ieee May 12th, 1864, siateten, vol. 
13, p. 72, making “a grant of lands to the State of Iowa, in alternate 
sections, to aid in the construction of a railroad in said State.” Pur- 
suant to said act the McGregor and Western Railroad Company filed 
a map which designated the line of road from McGregor to section 
nineteen of township 95, range 40, O’Brien county, Iowa, the point 
of intersection with the then proposed line of the Sioux City and 
St. Paul railroad, running northwesterly from Sioux City to the 
Minnesota State line. 

In view of adjusting the grant, respectively, it is desirable to have 
the true point of intersection in O’Brien county, in accordance with 
the statute, and for that purpose I have the honor to request you to 
eause the McGregor and Western Railroad Company, at an early 
day, to file a map properly authenticated, showivg the true location 
of line through Clay and O’Brien counties to the point of intersec- 
tion with the Sioux City and St. Paul railroad. 

With great respect, your ob’t serv't, 
JOS. S. WILSON, Commissioner. 


DEPARTMENT OF THE INTERIOR. 
“M.” GENERAL LAND Orricr, October 22d, 1868. 
D. C. Shepard, Esq., chief eng’r MeGregor & Sioux City R. R. Co., 
Minneapolis, Minn.: 
Siz: Pursuant to vour letters, dated the Ist and 12th inst., 
380s herewith transmit copy of diagram showing the located 
line of the McGregor Western railroad in Iowa, from Me- 
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Gregor to the eastern boundary line of Clay county, township 95, 
range 35,and the proposed line of said road through Clay and 
O’Brien counties to the intersection of the then proposed line of 
Sioux City and St. Paul road. 

The fees for furnishing said diagram amount to five dollars, which 
you will please remit, and upon the receipt of same will be paid into 
the U.S. Treasury. In answer to your inquiry regarding the lati- 
tude allowed to railway companies to deviate from the located line 
of road, I have to say that “after the lateral limits have been laid 
down on the official plats, based upon the report of the final location 
of the road, we can take no official cognizance, nor give acquiescence 
to any change of route, immaterial or otherwise, and which may be 
supposed: incidental to the construction of the road, but the adjust- 
ment will be completed without reference thereto.” 

By the act of Congress of May 12th, 1864, it is required that a- 
map be duly filed in the department, properly authenticated, show- 
ing the located line of road through Clay and O’Brien counties to 
the point of intersection with the Sioux City and St Paul railroad. 

As to the forms of authentication to be attached to maps, I here- 
with enclose printed circular No. 15, giving the required aad 

Respectfully, your ob’t serv't, 

JOS. 8S. WILSON, Commissioner. 


DEPARTMENT OF THE INTERIOR, 
as a GENERAL LAND OrFIice, November 3, 1868. 
~ D. C. Shepard, Esq., chief eng’r McGregor & Sioux City Railway, 
Minneapolis, Minn. 
Sir: Iam in receipt of your letter of the 27th ultimo, ask- 
381 ing further instructions as to the point of intersection of the 
McGregor Western railroad with the Sioux City and St. Paul 
railroad in Iowa. In answer, 1 have to state that the act of Ma 
12th, 1864, expressly states that the McGregor Western railroad “ shall 
intersect the road running from Sioux City to the Minnesota State 
line, in the county of O’Brien,” which, according to the located line 
of the last-named road, the point of intersection will be at the north- 
west corner of O’Brien county. . 

In regard to your proposition to delay the survey until spring, I 
have to request and insist that the work be commenced immediately, 
in order that this office may determine, by sectionized limits, the 
lands to be held at $2.50 per acre, within ten miles on each side of 
the located line running through Clay and O’Brien counties to the 
point of intersection. 

Respectfully, your ob’t serv’t, 


JOS. S. WILSON, Commissioner. 


DEPARTMENT OF THE INTERIOR, 
“M.” GENERAL LAND OFFICE, Nov. 13, 1868. 
D. C. Shepard, Esq., chief eng’r McGregor & S. C. R. R. Co., Minne- 
apolis, Minn. 
Sir: I have to state, in reply to your letter of the 8th inst., that 
21—169 
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the required map referred to should be prepared in duplicate, one 
copy for this office and the other for filing with the Governor of 
Iowa, at Des Moines, with forms Nos. 1, 5, and 6, found in circular 
No. 15, attached. 

Respectfully, your ob’t serv’t, 
JOS. S. WILSON, Commissioner. 
382 McGrecor & Stoux City RAILWAY, 

CHIEF ENGINEER’S OFFICE, 

; MINNEAPOLIS, MINN., Oct. 1st, 1868. 
Hon. Jos. 8. Wilson, | 
Commissioner of General, Land Office, Washington, D. C. 

Sir: Referring to vour letter dated May 13th, ult., addressed to 
Governor Merril, of Iowa, a copy of which is before me, I have the 
honor to request that you will cause to (be) made and forwarded to 
me by mail at this place a tracing of the map filed by the McGregor 
Western railway designating the line of road from McGregor to see. 
19, T. 95, R. 40, O’Brien Co., lowa. No record or copy of said map 
is to found in the office of the McG. Western R’y Co., to which this 
company is the successor on the above-mentioned line of road. 


Very respectfully yours, 
D. C. SHEPARD, 
Chief Enginoer McG. & S.C. R’y Co. 


(indorsed.) 
HT. 44263. D. C2 Shepard. 
MINNEAPOLIS, MINN., Oct. 1, 1868. 
Asks for a tracing of the map.of the McGregor Western railroad 
designating the line of said road, &e. 


R. 

Mr. Mendenhall. Oct. 6, ’68. 

209. 

Mr. CROMWELL: Please give this attention. Mendenhall. 
F. 

Oct. 6, 68. 

v8o McGreGor & Sioux City Rattway, 
* CHIEF ENGINEER’S OFFICE, 


MINNEAPOLIS, MINN., Oct. 12th, 1868. 
Hon. Jos. S. Wilson, Commissioner of Gen. Land Office. 

Drak Sir: Referring to my letter of previous date, I have to re- 
quest that you will cause a tracing to be made of the located lines 
of the McGregor Western and also of the Sioux City & St. Paul rail- 
way, and sent to me by mail. I wish the tracing of the McGregor 
western entire. Of the S.C. & St. Paul only through O’Brien Co. 
I will remit for any expense incured in making the tracings as soon 
as received. I will take the necessary steps to comply with your 
letter of May 15,1865, to Goy. Merrill. Will you also be kind enough 
to indicate what forms of authentication are required to be attached 


RRR s Se 
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to maps filed in your office. I would also ask for information as to 
the latitude allowed to R’y companies in the final adjustment of loca- 
tion previous to construction of their roads. Are they allowed to 
deviate from the line filed in your office, and upon which lands are 
drawn, the width of the inside limits of the grant, i. e., 6 or 10 miles 
as the case may be, in either direction? I should be obliged to you 
if vou would give me the rulings of the Dep’t on this point. 
Yours, respectfully, D. C. SHEPARD, 
Ch’f Eng’r. 


P. S—Referring to your letter to Gov. Merrill, above alluded to, 
I infer that there is a gap between the end of located line of McGregor 
Western R’y in sec. 19, T. 95, R. 40, and the located line of the Sioux 
City & St. Paul R. R, which remains to be supplied by a map to be 
furnished and placed on file by this Co. 
Yours, &e., D. C. SHEPARD, 
Ch’f Eng’r. 


384 (Endorsed.) 


H. 45043. D.C. Shepard. 
| MINNEAPOLIS, MINN., Oct. 12, 1868. 
Refers to former letter, & asks that a tracing be made of McGregor 
Western, & also the Sioux Cjty & St. Paul Railr., & he will remit the 
fees. 
See letter of Ounces 22d, transmitting copy of diagram. 
T. CROMWELL. 
R. 
Oct. 16, 68. M. 


McGrerGor AND Sioux Ciry RAtbway, 
CHIEF ENGINEER’S OFFICE, 
MINNEAPOLIS, Minn., Oct. 27, 1858. 
Hon. Joseph H. Wilson, | 
Commissioner Gen. Land Office, Washington, D. C. 
DEAR Str: Your favor of 22d inst., enclositig diagram of location 
of the McGregor Western railroad and printed circular No. 15, is 


just received. I would respectfully inquire whether your interpre- 


tation of the act of Congress, May 12th, 1864, requires the junction 
of the two proposed lines of road to be made within the limits of 
O’Brien county. In view of the fact that the Sioux City and St. 
Paul road has departed so far from its proposed line in making its 
definite location, baving moved its line from the center to tbe north- 
west corner of said county, this company will desire (probably) to 
pursue the line indicated upon your map through Clay and O’Brien 
counties, through townships numbered 95 to the west line of O’Brien 
county if consistent with the act of Congress, or if inconsistent 
they will ask at the coming session, enabling them to make the 
change. 
385 I would be obliged to you for your views upon this subject, 
either official or personal, as you may see proper to give 
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them. From your letter it appears that there remains 48 miles of 
the definite location of this road to be made and proper maps to be 
filed. I would respectfully inquire whether a delay of this work 
until the ensuing spring would cause any serious inconvenience in 
your department, or work any injury to the rights or interests of 
this company in the land grant. The lateness of the season & the 
want of settlements in the country render such delay extremely de- 
sirable, to say the least; if, on the other hand, you should consider it 
important that the definite location be immediately made, will you 
please telegraph me to that effect on receipt of this that I may pro- 
ceed at once with the location? Enclosed please find five dollars 
for diagrams of definite location as requested. 
Very respectfully, yours, 
D. C. SHEPARD, 
Ch’f Engineer. 
(Endorsed.) 

H. 46106. D.C. Shepard. 

MINNEAPOLIS, MINN., Oct. 27, 1868. 

Has received letter of 22d instant, with diagram of McGregor 
Western R’road, with circular No. 15, and asks instructions. 

| R. 

Answ’d Nov’r 3, ’68. 

| | CROMWELL. 
Oct. 31, 68. 
O56 McGREGOR AND Sroux City RaILway, 
CHIEF ENGINEER'S OFFICE, 
: MINNEAPOLIS, Minn., Nov. 8, 1868. 
Hon. Jos. S. Wilson, : 
Sommissioner of General Land Office. 

Sir: Your letter of 3d inst. is received. In compliance with your 
wishes as therein expressed I will at once proceed to make a definite 
location of the line of this road from the east line of see. 12, T. 95, 
R. 35, to the intersection in O’Brien Co. with the line of the 8. C. & 
St. P.R.R. As soon as located I will prepare the maps and forward 
as you may direct. 

Referring to circular No. 15, of Jan’y 24, 1867, I understand that 
forms Nos. 1, 5, and 6 are the proper forms of authentication to at- 
tach to the maps. I propose to make the maps in duplicate, one 
copy to be filed at Des Moines and one at Washington. Shall I send 
both copies to Des Moines to be certified by Gov. Merrill, & request 
him to forward one copy to you after certifying the same? I shall 
be thankful for your instructions on the above points. 

Yours, respectfully, 
D. C. SHEPARD, 
Chief Engineer. 


~4 
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(Endorsed.) 
H. 46891. D.C. Shepard. 
F. 41. MINNEAPOLIS, Minn., Nov. 8, 1868. 


In reply to letter of 3d inst. in ref. to the location of the McGregor 
& Sioux City R’road. 


R. 20. 
Answ. Nov. 13, ’68. 
F. 
Nov. 138, ’68. 
oof 8 86—* M.” DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, January 11, 1869. 


N. A. Cowdrey, Esq., 
Treas. McGregor & S. C. R. R. Co., Washington, D. C. 

Sik: I have received your letter of the 8th inst., desiring, in re- 
gard to the McGregor Western railroad, to know approximately the 
quantity that will pass to the State of Iowa in aid of the construc- 
tion of that road. “Jpon a cursory examination it may be stated by 
estimate approximatively as follows: 


Within the ten-mile limits --.--------. ------ .-...- 216,960 acres. 
Within the twenty-mile limits._.----.-.---------- 155,840 “ 
TONE a oii in cic nici hiked nda aaa 372,800 acres. 


Your desire to know, in case Congress should enlarge the limits 
of said road to thirty miles, what additional quantity would be em- 
braced by the enlargement. In answer, it is estimated that the ad- 
ditional quantity would be 150,000 acres. 


Respectfully, | 
JOS. S. WILSON, Commissioner. 


M. DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, February 10, 1870. 


_N. A. Cowdrey, Esq., 


Treas’r McG. & Mo. River R. R. Co., New York city. - 

Sir: J have received yours of the 4th inst., asking to be furnished 
with an approximate amount of lands set apart by the act of May, 
1864, to the State of Iowa for the McGregor Western Railway Com- 
pany, and whether any public lands are vacant outside of the twenty- 

mile northern limits of said road and the Iowa State line. 
388 In answer I have to state: 

Ist. That by a recent examination of the disposable vacant 
lands in the granted limits it was found that they amounted to, 
acres, 372,800, which may be assumed as the proximate quantity 
inuring to the grant. 3 

2nd. From a hasty examination of the lands—that is, the odd sec- 
tions—supposed to be vacant in the event of the northern limits of 
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said road being extended by Congress to the Iowa State line, is esti- 
mated to be not over 30,000 acres. 


Very respectfully, Saige 
JOS. S. WILSON, Commissioner. 
(Endorsed :) Filed Apr. 22, 1881. E. R. Mason, clerk. 


389 | | “Exaisit No. 5.” 


DEPARTMENT OF THE INTERIOR, 
W AsHtNGTON, 18 Dec., 1880. 

I, C. Schurz, Secretary of the Interior, hereby certify that the 
paper hereto attached is a true copy of the original now on file in 
this Department. 

In testimony whereof I have hereunto subscribed my name and 
vaused the seal of the Department to be affixed, the day and year 
first above written. 

[Department of the Interior. Seal. ] 


(Signed) C. SCHURZ, Secretary. 
[Endorsed:] Exhibit No. 5. Hugh Ryan, U.S. commissioner. 


STATE OF IOWA: 
To Hon. James Harlan, 
Secretary of the Interior, W ashington, D. C.: 

[In pursuance of an act of Congress, entitled “An act for a grant of 
lands to the State of Towa, in alternate seetions, to aid in the. con- 
struction of a railroad in said State,” I, William M. Stone, Governor 
of the State of Iowa, do hereby certify that four sections of railroad 
of ten miles each, built by the McGregor Western Railroad Com- 
pany, as shown by diagrams and certific ates hereto attached, are 
completed in good, substantial, and workmanlike manner, in the 
style and of a quality equal to the average of first-class western 
roads. The first ten miles of said railroad were so completed and 
finished on the first day of April, 1864; the second ten miles on the 
first day of July, 1864, A. D. 1864; the third ten miles on the first 
day of September; 1864; and the fourth ten miles on the first day of 
September, A. D! 1865. 

In testimony whereof I have hereunto set my hand and caused 
to be affixed the great seal of the State of Iowa. Done at Des Moines 
this 15th day of November, A. D. 1865. 
W. M. STONE. 


By the Governor: 
[SEAL. | , JAMES WRIGHT, 
. Secretary of State. 


OFFICE OF THE MCGREGOR WESTERN R’way Co., 
McGrecor, Iowa, Sept. 15th, 1865. 
It is hereby certified that the annexed map is a correct delinea- 
tion of -the first ten miles of the McGregor Western Railway. Said 
road is constructed on a gauge of four feet eight and one-half inches. 
The iron used in the track is of approved quality and pattern, and 
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said ten miles were completed and finished on the first day of April, 

1864, in a good, substantial, and workmanlike manner, & in a style 

& of a quality equal to the average of other first-class western roads. 
S. CONNOVER, Chief Eng’r. 


I, S. Connover, chief engineer of the McGregor Western railway, 
on oath do say that the facts set forth in the above certificate are 


true. 
S. CONNOVER. 
390 Sworn to and subscribed before me, this 20th day of Sep’r, 


1860. 
JOHN T. STONEMAN, [sEAt.] 
Notary Public for Clayton Co., Lowa. 


1, Wm. Green, president of the Iowa Railway Construction Com- 
pany, on oath do say that the faets set forth in the above certificate 
made by S. Connover, chief engineer, are true. 


W ILLI AM GRE ON. 


Sworn & subscribed to before me, this. 20th day of Sep., 1866. 
JOHN T. STONEM AN, [sEAL.] 
Notary Public, Clayton Co., Iowa. 


(Here follows diagram, marked p. 391.) 


892 s- OFFICE OF THE McGrReGoR WESTERN RaILway Co., 
McGreaeor, Iowa, Sep. 15th, 1865. 


We, Geo. W. Green, president of the McGregor Western Railway 
Co., & Henry B. Whitehouse, secretary of said company, hereby cer- 
tify that there was complet ted on the first day of April, 1864, ten 
consecutive miles of the McGregor Western railway in a good, ‘sub- 
stantial, and workmanlike manner, commencing on the Mississippi 
river, 230 rods north of Main street, South McGregor, & running in 
aw esterly direction, as indicated by the annexed map, & terminat- 
ing in section 21, town 95 north, of range 4. 

Witness our hands, also the corporate seal of said company, hereto 
affixed by said secretary. | 7 

[SEAL] GEO. GREEN, President. 
H. B. WHITEHOUSE, Sec’y. 


OFFICE OF THE MCGREGOR WESTERN RAILWAY Co., 

McGrecor, Iowa, Sep. 15th, 1865. 
It is hereby certified that the annexed map is a correct delineation 
of the 2nd ten consecutive miles of the McGregor Western railway. 
Said road is constructed on a gauge of 4 feet 83 inches; the iron used 
in the tract is of approved quality and pattern; & said ten miles 
were completed & finished on the Ist day of July, 1864, in a good, 
substantial, and workmanlike manner, & in a siyle & of a quality 

equal to the average of other first-class western roads. 
S. CONNOVER, 
Chief Eng’r. 


ti 


» 


SE se B23 sin 5 = % ay sotig 
PRA TREE, abs ois RRR ag 
f RANGE SG i 3 a8 


= 5 . sone eee cn ae mee 4 esraee oe sai ier bcd a heer Dipset aA Pealer in vat cone Eanaddooekal mer — 
TiC Ee tice ile Nw tr ale, ARTI core, cee wt 


168 5s. cC. & ST. P. R. R. CO., &¢., VS. C., M. & ST. P. R’Y CO. AND 


I, S. Connover, chief engineer of the McGregor Western railway, 
on oath, do say that the facts set forth in the above certificate are 
true. 

S. CONNOVER. 


Sworn to & subscribed before me, this 20th day of Sep’r, 1865. 
JOHN T. STONEMAN, [sEAL.] 
Notary Public, Clayton Co., Iowa. 


I, William Green, president of the lowa Railroad Construction 7 
Company, on oath, do say that the facts set forth in the above cer- 
tificate made by 8. ‘Connover, chief engineer, are true. 


WILLIAM GREEN 


393 Sworn and subscribed to before me, this 20th day of Sept., 
1865. 
JOHN T. STONEMAN, [sear] 
Notary Public, Clayton Co., Lowa. ) 
(Here Silos diagram, marked p. 393.) 


4 
ood OFFICE OF THE MCGREGOR WESTERN RaAILway Co., | 
McGrecor, Iowa, Sep. 15th, 1865. 
We, Geo. Green, president of the McGregor Western Railway Co., 
& Henry b. Whiteliouse, s secretary of said company, hereby. certify - 
that there was complet ted on the Ist day of July, 1864, the second | 
ten consecutive miles of the McGregor Western Railway in a good, . 
substantial, and workmanlike manner, commencing in section 21, 
town. 95, range 4, running in aw esterly direction, & ending in sec- 
tion 12, town. "95 », Tange 6. as indicated by the annexed map. 
Witness or hands, also the corporate seal of said company, hereto 
affixed by said secretary. 
[SEAT. | GEO. GREEN, President. 
H. B. WITEHOUSE, 8 ec’ Y. 


OFFICE OF THE MCGREGOR WESTERN RAILWAY Co., 
McGreoor, Iowa, Sep. 15th, 1865. 
It is hereby certified that the annexed map 1s a correct alti ation 
of the 3d ten miles of the McGregor Western railway. Said road is 
constructed on a gauge of 4 feet 8} inches; the iron used in the 
track is of approved quality and pattern; and said ten miles were 
completed & finished on the first day of September, 1864, in a good, 
substantial & workmanlike manner, & in a stvle & of a quality 
equal to the average of other first-class western roads. 
S. CONNOVER, 
Chief Eng’r. 


I, S. Connover, chief engineer of the MeGregor Western railway, 
on oath, do say that the facts set forth in the above certificate are 


true. 
S. CONNOVER. 


Sw orn & subscribed to before me, this 20th day of Sep’r, 1865. 
JOHN T. ST ONEMAN, (seat. ] 
Notary Public, Clayton Co., Lowa. 
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I, William Green, president of the Iowa Railroad Construction 
Company, on oath, do say that the facts set forth in the above certi- 
ficate made by S. Connover, chief engineer, are true. 


WILLIAM GREEN. 


Sworn «& subscribed to before me, this 20th day of Sept., 1865. 
JOHN T. STONEMAN, fomait 
Notary Public, Clayton Co., Towa. 


(Here follows diagram, marked p. 395.) . 


396 OFFICE OF THE McGREGOR WESTERN RAILWay Co., 
McGreoor, Iowa, Sep’r, 1865. 
We, Geo. Green, president of the McGregor Western Railway Co., 
& Henry B: Whitehouse, secretary of said company, hereby certify 
that there was completed on the Ist day of September, 1864, the 3d 
10 consecutive miles of the McGregor Western ratlway,in a good, 
substantial, and workmanlike manner, commencing on section 12, 
town. 95, range 6, running 1n a westerly direction, and ending in sec- 
tion 27, town. 96, range 7, as indicated by the annexed map. 
Witness our hands, also the corporate seal of said company hereto 
affixed by said secretary. | 
[SEAL. ] GEO. GREEN, President. 
H. B. WHITEHOUSE, Sec’y. 


OFFICE OF THE MCGREGOR WESTERN RAILWay Co., 
McGregor, Iowa, 15th Sept., 1865. 
~ It is hereby certified that the annexed map is a correct delinea- 
tion of the 4th ten miles of the McGregor Western railway ; said 
road is constructed on a gauge of 4 feet 83 inches. The iron used 
is of approved quality and pattern, and said 10 miles was completed 
and finished on the first day of September, 1865, in a good, sub- 
stantial manner, and in a style and of a quality equal to the average 


of other western roads. 
. CONNOVER, Chief Eng’r. 


I, S. Connover, chief engineer of the McGregor Western Railway, 
on oath do say that the facts set forth in the above certificate are 


true. 
S. CONNOVER. 


Sworn and subscribed to before me, this 20th day of Sep’r, 1865. 
JOHN T. STONE MAN, [SEAL] 
Notary Public, Clayton Co., Towa. 


I, William Green, president of the Iowa Railroad Construction 
Company, on oath do say that the facts set forth in the above cer- 
tificate made by S. Connover, chief engineer, is true. 


WILLIAM GREEN. 


Sworn and subscribed to before me, this 20th day of. Sep’r, 1865. 
JOHN T. STONEMAN, [SEAT .] 
Notary Public, Clayton Co., Iowa. 
(Here follows diagram, marked p. 397.) 
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398 OFFICE OF THE McGREGOR WESTERN Rattway Co., 
McGrecor, Iowa, Sep. 15th, 1865. 

We, Geo. Green, president of the McGregor Western Railway Com- 
pany, and Henry B. Whitehouse, secretary of said company, hereby 
certify that there was completed on the 1st day of September, 1865, 
the 4th 10 consecutive miles of the McGregor Western railway ina 
good, substantial, and workmanlike manner, commencing in section 
| 27, town. 96, range 7, running in a westerly direction, and ending 
| in section 35, tow! n. 96, range 8, as indicated by the annexed map. 
i Witness our hands, also the corporate seal of the said company 
| hereto affixed by said secretary. 


| [seaL.] - GEO. GREEN, President. 
| . H. B. WHITEHOUSE, See’y. 


| (Endorsed :) Gov. W. M. Stone’s (Iowa) certificate of completion 
| of 40 miles of the McGregor Western railroad. 13 Noy., 1865. R. 
1 234. 

Der’t INTERIOR, Jan’y 27, 1866. 
iseostille referred to Lieut. Col. J. H. Simpson for examination 


_and report. | 
KE. KILPATRICK, 
Act’g Ch’f Clerk. 


Miled Apr. 22, 1581. 
E. R. MASON, Clerk. 


399 | ExHtpit 6. 


At an adjourned meeting of the Milwaukee and St. Paul Railway 
| Company, held in the city of Milwaukee on the 7th day of February, 
1874, at which were present in person and by proxy: a majority of 
all its shareholders, the following resolutions were unanimously 
adopted : 

Resolved, That the corporate name of this company be changed 
to the “Chicago, Milwaukee and St. Paul Railway Company.” 

Resolved, That the secretary of the company file in the office of 
the secretary of State, on the 11th day of February, 1874, a copy of 
the above resolution, certified under his hand and the seal of ‘the 
company, in order that the change of name take effect from that date. 


I, R. D. Jennings, secretary of the Milwaukee and St. Paul Rail- 
way Company, certify the foregoing to be a true and correct copy 
from the minutes of a meeting of the stockholders of said company, 
held at their office in Milwaukee, February 7th, 1874. 

Witness my hand and the corporate seal affixed, this seventh. day 
of February, 1874. 


[SEAL. ] R. D. JENNINGS, Secretary. 
| The seal of the company under the name of the 
[SEAL. ] “Chicago, Milwaukee and St. Paul Railway Com- 


pany.” 
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STATE OF WISCONSIN, 
Secretary's Office, 
The secretary of State of the State of Wisconsin hereby certifies” 
that the foregoing has been compared with the original on file in 
this office, and that the same is a true and correct copy thereof and 


of the whole of such original. 
In witness whereof I have hereunto set my hand and affixed the 


great seal of the State, at the capitol in Madison, this 11th day of 
February, A. D. 1874. | | 
[Great seal of the State of Wisconsin. ] 


PETER DOYLE, 
| Secretary of State. 
(Endorsed :) Certified poy of change of name of Co. Published 
for three weeks successively. Filed Apr. 22,1881. E. R. Mason, 
clerk. 
(Here follow diagrams, marked pp. 400, 401, 402.) 


403 Exuipit No. 10. 


Approved List No. 1 of McGregor & Sioux City Railway Lands in Iowa. 


| DEPARTMENT OF THE INTERIOR, 
: GENERAL LAND OFFICE, December 20, 1880. 

I, C. W. Holcomb, Acting Commissioner of the General Land 
Office, do hereby certify that the annexed copy of list numbered one, 
of lands approved July 19, 1870, to the State of Lowa, for the benefit 
of the McGregor and Sioux City Railway Company, is a true and 
literal exemplification of the original approved list on file in this 
office. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 

[Seal United States General Land Office. ] 

(Signed) ~C. W. HOLCOMB, 
Acting Commissioner of General Land Office. 


List No. 1. 


Approved July 19, 1870. Patented March 8, 1871. 

Copy transmitted to Governor Aug. 31, 1870. 

Copy. transmitted Sept. 6, 1870, to N. A. Cowdrey, Esq’r., treas. of 
Co., at 25 William street, N. Y. 3 

Copies transmitted to R. & R. at Fort Des Moines and Fort Dodge, 
Oct. 25, 1870. 

Approval notice in tract book, Nov. 28, 1870. 

Receipt of list ack. by reg’r at Des Moines, Oct. 31, 1870. 

Receipt of list ack. by rec’r at Fort Dodge, Oct. 31, 1870. 
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2 
28 80 
28 280 
28 120 
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28 40 
28 40 
28 160 
28 280 
28 253.70 
28 80 
28 213.36 
28 | 80 
28 120 
28 ‘580 
28 40 
28 440 
28 120 
28 80 
28 40 
28 220.46 
28 80 
28 240 
28 320 
29) 561.38 
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29 35. 35 
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29 228.80 
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29 294.42 
29 293.40 
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29 160 
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249 40 
29 280 
29 480 
- 29 160 
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29 ‘ 160 
29 148.45 
29 371.25 
120 
29 80 
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STINE ieibinsseti haben + sas kyo 0 pea biepii mesa ahhncn: ibaa Scalia 9) 96 30 
W sofne}t wofse 1 and se }.ofse }._. - Le. 138) 96 30 
E 3 ofse bby = lofse in} of s w Lands w } ofs | 
8 int hed Cnnind eed rewn senha nome dpumaeeee aay ae 30 
K 3 of ne o} BA PE © 6 cectecinns weet ccwesn ee fan oe 30 
Sree ee © BOE OOD, 5 25 cic ce — cients snne tend nee 17) 96). 30 
N wi ofne ema sacs ak since ible sinha ah namie a 30 
FE OO i sitnitrcnws ean eens ptednnnleieowiinn eabiiinibial nisin eisai ee 30 
S 4 of see OER ee Ree eR Oe Ee Mer Te an OF 9; 97 30 
Sijofne}s3} of nw Fands 3 I i te ll); oO 30) 
Ne}ofn , ofnwisw i] ofnw iw jofse } and E 
SE Se i css hina Weal tania vient nian 13 | OF 30 
4138 Wi of ne}ande}of nw }-----.-.--.----| 15 | 97 30 
“Sen ie init dha cieiietea sa oe 
PE setiseniniinetstilpiaesibicniciin sconce iibibilai solaatasiiag sali | 19) 97 30 
Nejofne-}ands w hofne }_.-.... 22. ee Lee ; Sie ae 30 
N w } of n ™ a. Lica 2 2 Xk Seepemeneee er ene | 21] 97 30 
I I ia a seria es ciahahllen sbasheedbdaie ese setaiallg saan | i - 30 
Nwiofne}ejofnw 1 ORO 6U-4.. os- nce cee Se. A 30 
E 3 ofseenwfrl }edofswhandswtofswfh---) 31) 97) 30 
N jofseen}ofse}swh]ofse} ands wf} __-e. a tae oie 
iL pg 2S eee eres saree RE HEE 35; 97) 30 
N frl 3 of sec and n w } of's w } -------. ------ ----| 1, 96 | 31 
E fri 3 of see nw fri }n wihofs wi ands 3 of | | | 
re vse bp tania laa eines ade aes aie $3; 96{ 31 
N frl 3 of see and n 3 0 EE LN RET IS 5; 96) 8 
N } ofse} sw} ofse } and w frl } of see. _-_-.._--| 7; 96| 31 
Nwiofne}fands 3 ofne }- 2. ee | 9/ 96; 81 
E 3 ofseén fof nw} se fofn w jaw fofs wf | | | 
and se } of s w } --- 2 isditaeeeniaibdidanlac cipitii es ee | 96; 31 


Fort Dodge district. 


Acres. 


294-08 
611.60 
629.52 
640 
200 


240) 
120 
480 

40 

SO 
320 
480 


520 
160 
640 
627.48 
RO 
~ 120 
80 
280 
583.51 
600 
80 
337.58 


579.42 
381.16 
416.48 
120 


520 


7 o~ memantine =~ neti 


3 


Ne 
- 


Ps 
- 


teen 


10 and 20-mile limits. 


C., M. & ST. P. R’Y CO. V8. 8S. C. & ST. P. R. R. 


CO., &C. 


McGregor & Sioux ony Railroad List—Continued. 
Fort Dodge district. 


¢ 


id 
Parts of section. 5 | ec 
# | é 
Ej} of see njof nw}se}of nw} andejof s | | 
W Frag eage ipe cai ae pe ape, ‘ abe 3 96 
Njofnwijsejofnw}ne}ofsw} and s x of | 
OWS cosi es ish en ns dh Ge sash “kes bia el aha 17 O6 
N w frl } and e 3 of s W ; 4 ligand ginal edelnacge wincahie < aceusccceaey 3 ae 6 
Fie eee ne Sr aN eR MN me iey Oe 
414 Wiofnetnwinw}ofsojsiofsed | | 
, njofswj}fandse }ofsw }..u..-..---.| 27 | = =96 
Nwine}nw}sJofse|ndofs w Pand s he | 
OE 8 WS ic icc id Sanne si a 35 96 
W got ne}n$of n iw in J of se |} and s shot s s 
W f ---- -- 22 -- nn - on ce eeee = -2 ge penne -- ++ 1+ -- = 13} 97 
Ss 4 OE GOO, .cinas: belo bch nied Waban bbl acer ge 15 | 07 
So) and 8 8 O06 Whine eka cke hicek leew a -| Wi] 9 
Ej} ofsec e} of nw} es of sw} andsw} of s | 
WS ve scnd diate: ceils Rone eiadia akgies aaa kite |. St 
BIS GE nou: wddhin Sees a a dh nese ab ekatanibbalahe ebereiiak? jac | 21 | vi 
N wlhofne}s }of nelnwinw Lof s elnw | 
| of sw} and s fofs w }..-. -. 2 ek | 23; 97 
Nefne}ofnw}swjofnw}nejofse}s). 
of se} nwyofswiands jof sw yee.) 25 |, 97 
BAS 08 on: nic pues comin ak ean ata eas 27 | 87 
E 3of seen }of nw }se}fofnwiandsw}-.. 29) 97 
N frl } of seen w } ofse}s 4o0fse } ands w fri }- 31, 97 
Nwiofne}s}of ne} nw j ands $ of see ____. $3. OF 
Nwicfne}sjofne}nefofnwiswiofn | 
W ft and 8). 06 000 6c nind Nnsnd sesiendine cee ei 35 | 97 
E 3S OB 60 2 cintininn nbd cncednnnts opashnidiadniaiaiigk Tet ae 
W sof se peer sick teal BLE OE AEE Pe 19 4 
Njofne}swiofnej}n dofn w w F swiof nw | 
,edgofs se! and n w } of s Ww seas ‘ian 13 965 
415 Njofnwh}andse}ot nw} ----- sy 23 O6 
Siofne}nw j ofnw }andse } of + 25 6 
B01 Of 8 W dicccensciial tie pele ene 5 prion Selig 13 97 
Niofneiswiofneilnwifofnw lse@ | of n 
winwt}of se} and w } of s w }.-..----2 ..-- 23; 97 
Nwiofse}s jd ofse }andnw 3ofs wheel...) 25 97 
S 62 C8 8 W bn. ccntae bbs bn wks ining ae 27 97 
N w L OR Wa © Be 5 nin cecichetie atatignin. nian tales eapetiiiia ieee ne 
WS fri 3 of 200 G06 6 © 2. ccuid ccrice- « scenceda noun) 5 £4 
W dof se} ands w fri } ----- = © ~ ace alaied Sew 7| 94 
We £.08 06S ass ck cet tnei eww - ke whee Raine 15 94 
Nelofnej}nj of nw jands ce } of nw f-eeee. 17 O4 
Seland s } of s w}....-.... ---- xia, sbtiialik 2 aba: algadiastaass 17 | 94 
W jof ne} nwfrl } nw} ofse js} of se } and | | 
sw frl i ke inlilbie sacalipndiianliem i a is timidits nadia 19 | 4 
Neje}of nwjiands } of sec... ---2 2. ---.| 2 94 
N ;of nezsezofnezne}of nw jande $of | | 
C04: cn cnciiie aaicaile AEST LE 23) 94 
MS BOE 006 oboe cts iva ee i eae 25 | 94 
Niofne}fnjofnwinwjofse} andn 3 of | 
; mene en eae TT 3 Be 


-~_—~—w —— rm re rm ee 


520 
¥RQ 

80 
360 
120 
160 

40 


527.92 
560 


240 
320 


280 


* Left out of 


23—169 


patent to railroad. 


178 s.c. & ST. P. RB. R. CO., &¢., VS. C., M. & ST. P. R’'Y CO. AND 


McGregor & Sioux City Railroad Inst—Continued. 
10 and 20-mile limits. Fort Dodge district. 


Part of section. Acres. 


Township. 


Section. 
| Range. 


! 
; 


Nelofne}swhofne} nw }ofnw j ands} 


NE Bick dct oe hikes nisibiee sei ned dee: waa 29 G4 33 | 
N w fri } ands frl 3 j of see Pee eg ae TERN TOT RE 19 95 | 33 | 481.02 
W 3 of nw Te. ee ke eee 29 951} 38 | 390) 
Sw} of 8 OF OG OW be cnncn sone oe. seem 33 95) 383 | 200 


416 Act May 12th, 1864. 
North of base line and West of Fifth Principal Meridian, Iowa. 


McGregor & Sioux City Railroad List. 


20-mile limits. | Fort Dodge district. 
ae | 
—. 
ok ae ree 
Parts of section. i % | Acres 
es ee. S| 
ae oe So | 
mn | & os 
N frl $ of n w }------------- ------ ---- ----------| 19 | 98 | 19 *74.18 
Siw DE TE Bic giciten sewed knee one suitnnn <eieeen els 27 93 {| 20) 40 
N ft rl 4 faneciand a fel {ofa w i................}|  8i Ci mi 215.20 
N fri } of ne } and n fri § of n w } .----..-- ----..- 5| Si @B 220.66 
Sw ‘ ke ne 2 tae Sere es demulnaphs mpi 5; 983) 22 40 
Nwhofne }, and e 4 OE WF Be nik tnncciouaee 31 93 22 | 120 
N WwW fr] } of h WwW } RE eS SLES Ce ie DW OR Peer ] gg? | 92 53 1 : 
N w frl Eee a ean a hes. 9 Q2 | 4 47.39 
a £8. en nn etna erase er 27 93 24 40 
I a es lar 29 93 | 24 129.3 
I I NI COR i alain inthe baie «oh e's oy pS 19 93 | 25 41.88 
2 ge eS Lg eee ssn: sel a delim teaie's Sebi It; 98; 25) 40 
OOS vos enis cnte deve. cacctcunue eines ET a ae 40 
ee Lg ee ee ere irene genes 27! 98} 2 40 
N w lof nw Bye seen Pee Ter MET Het | ke 40 
Se}ofne}-..--. sg lech aod tlesdanlas sivuinsligiiis asada aca 29 99 | 254 40 
W. frl } of n wf and n w frl } SUG OS occas neds T° Ot 2 139.61 
a3 § 2 eS" 2 SPR irem er 19! 98] 26 44,92 
Nw} of ne chi sis aalkden twain: eaublidlans aaskae: aan 11 | 98; 26) 40 
263) ee spite, tans cia, cdeuamicnacie oaks 17; 98; 2 40 
a a IN cantina anda “eda tan en Vigdipliwsaiahilet ssc nbadbalisbeh 27 98 | 26 40) 
Nwiofne] cssicliinss eateilantas, avcecills Aa hiaarallin aia tat dpa 29 98 2K 40 
Se i i i cena sigh al ah na 9, 99! 2&6 40 
Bt OE 0 OOOO Binnie Senet sce umes) 81 ee eS 35.64 


| 
}ofse }and n } of sw } ~..---- .--~ -.---- | :; 8:1 8 160.00 
aelevcladestdee yn <a | 


se}selofse }andne}lofswh —-- Reece rt oer Se 360 
N jof ne "7 swiof ne} wjof se}andn fofs | | 

Weis aches sahniana aiilintiene standin «-ocesancis se ae ines 9 93; 27 280 
a Oe WWF: ket tceniic enienn so) deinen, ee. eee ee t40 

* + Relinquished by Governor, yn h 28, 72, “T° 88808. Relinquished by Railr’d Co. March 27, "72, 


“KK” 48631. 
+ Left out of railroad patent. 


« 


y 


. ee el 


C., M. & ST. P. R’Y¥ CO. VS. 8. C. & ST. P. B. R. CO., &C. 


McGregor & Sioux City Railroad List—Continued. 
| Fort Dodge district. 


20-mile limits. 


~ 179 


& 
doy yrs 4 : 5 @ 
Paris of section. 3 $ 
Njofnej}swh}of nejnwjinj of sefandn 
£00 8 WS cccen dee cheek een 17 93 
W sofne}—.. ease ch -sidoinidd idigiaahiels: Satie abaaagibiiail 19 93 
W fri 3 of n w “Bie aR ivi aps i Set lig a -caias aac 19 93 
N jofse}fandse}of se e}. a’ sh Shs, ciao asic eerie 19 9 
NW 208 000.o cnn cneee sank 1 snillaianehit acaba telgil 21 v: 
Nw} ofnej}and ne} ofs wi ----e eee ee} 25 93 
E 3 of n w } and n w 4 ‘of PB contin acai dg ens ana 29 93 
N frl 3 of sec n 3 of s w } and s w } of s w } ~------ ] 98 
N frijofne}swtof ne}ow fri} of nw}se 
jofnw fn J ofse | and se} of se $ witints aciale tat 3 98 
N fri 3 of seen 3 ofse} njof swihandse}of s 
WS. nu cee ane 5 98 
W Jofne }sejofne | nw fr} wJof se] ne 
} of s w } and w fri 3 of s w } -.-- ------ +e ---- 7 98 
Ehofsednw fof sedndof s w band s w } of 
oeminmme Wiwnijeniily: seniniuatetian-m irene sae eaidhiarnbgiia weainltiain inh es 9 98 
Ww Mw of ne Ascetic” saan: Rehan die dhs sadam elegans shakiagh 1] 98 
Netn}ofnw fsw}ofnw}nj of se} ands 
2s ceca ith ian minis: aa 98 
418 N 3 of sec. w 4 of se e and s w 4 DEAD one er 98 
) N } of sec e } of se} sw} ofse } ands w }_-| 17 98 
N fri 3 of see w 3 of se | and swfrl } ~-----.---- | 19 98 
E } of see w fofnw}se}ofnw }ande } of sw }_ 21 O8 
Nelejofnwiwjiofse}andn jofswh.---.) 23 98 | 
N 3 of seen } of se} and ne } of s w }--. +. ----- 25 98 | 
eS O66 OF. 8s wccisund anced sewtite Jeuemeth een nadine 27 98 | 
Wiofne}sejofnetnw] n}ofse fand nm} 
of s w } .-.--- setoty is seen snepange seartisseoniith ‘ata teaniasil sean tiiin Sot | . 29; 98 
S 0 3.08 8 6 § nn pece cccerin sone ccnmas tones s cn apie! 1; 99 
SW SO 66 Bacccccikencid ddveticcins réne cman Hees.) 5 99 
Se} of i Bi eckiniaes seen ch ie einen locionh baton daliniial 9; 9 
S wiofnwiandsw t O86 W § nn crniccce scce cous! RE 2 
S w fri } ofs w }.--- ------- sii dhte aeimeneinnien pipetted. = IR ae 
N e frl } andn efrl } of nw ¥ 8 J of nw fn jofse | | 
Sand mb EO WE. 2 cscs covcse ce ones inne tunel 1; 98 
TE WE 3 OF Oo pps cites cecens seem code was! 3) 98 
S ©8668 6: Binet ncteens imine ocutsnenin oneal | Il}. 98 
MO OBB 0 Bivins ence ceca cena twee cme comesnes). Ee Ae 
Ee Bl 606 Bi cies sas shcpee sec nace a ee 
Se ' O06 8 © bic cten es nn nee poncuscceoes sastiquewnel’ ae | 93 
Se} Of 8 W g.0 22. 222s oe coon cee nes coco seem | 85)" & 
S 4 of sec COS die GN catedncwee tomatin. tens Swen swbsl. SEE ae 
N e } of s w }-_-L...-- tine netiniigeeeel< a ye 
419 Sejof n e4 Ww } of ns Ww -Pand n } of se}...| 23 O4 
E 3 of n w } and n w } of n w j--------- ----) 25 94 
Ce penne mera Knted auiigsion iawemet: aaa u4 
Nefrjnefr} of nw}s 3 ofnw}selnjofsw. 3 
}ands w } of s Ww Coie nails aetlt iniphe iia Ae 98 
E fr 3 of ne}sefofse fands Jofs wf... 3 98 
Nefrinwfrjofnwjnuw}i ofse}se3 ofse} | 
n elofs w Zand s } ofs w Pcie a se mesa “em lew sini | 5 98 
Njiofnejsjofnw}sjofsejn ise j and | 
Sick camel canes senate 9 08 
pga deed gd. ng Se }ofse}sw : of se et ‘eal 
swiands w } of 6 W 3. ... 22.~.- cwewee wns snes | Wl 98 


— 


Acres. 


a 
if ‘ 
| 180 8.04 9nPR RC 
} i ° e e . > « +f? rw ' , > ] , 
| R. CO., &¢., VS. C., M. & ST. P. RY CO. AND 
{ “~e 
Me ay f 4 a V ne y° > bd a * - 
| Gregor & Sioux City Railroad List—Continued 
20-mile limits. 
’ e s 
te PE a ORE EA EO Fort Di nde district. 
pas : a ae 
: 
| | | & 
; . F } ° se 
| Parts of section. = | "Hh - 
| ae eee: A Acres. 
ee Se ae S 
Ls ye ead | a | & a 
: Y 1 . » | ae. oe , 
* N i ofsece nid of selse f 1 
|| 2 2 se;,s8 ofse lands w } | o | 
| N 3 of sec and s 4 of ne 3 ahs £ ial Sosa esac eae 15 us | 28 600 
2 ebaititae ile canndneeianteaten Geo Gee 400 
Nae has pase sabilihnid soelMlinisin «acm saul teleianpill eileen <n Sim . ; 
N « j eC ” of ln W 4 W 4 of se } and e i alte sw 1 be} 28 160 
Njof nejndofs ¢ Lande} of s w i ee id a4 28 400 
i K 4 of Nn c | Ss W of s ia t and . Ww l eben mae 7 meaner oa 1 98 | 28 240 
i x” . » 5 } °c ere oroe- sé ne ~~ 2 | ( & é 
} K 3 of ne ; WwW 4 of lh W ! ¢ ! of s 1 r | P i 8 | 28 280 
| and s 4 of s w | pegofseynw fof s w { | 
/ . 5 } ---eror- ee SY i ' | 
| PODS W Ff -- nnn ~~ nnn eee mne -- en ne ---- oe ( é 2° 
Ne}lofse} ands w} ofse ) cL = rn | 28 360 
4 4 E }ofnwtand ne} ofs w}.-----.------- m8 re | c | 80 
20 Pye : in 1 » £ wn ia eee ee - -—2- re | ‘y i S & | >) 
W 3 of ne | nw fr | se] w fr} of I _ 
: and se { ofs w } tai | é 
| en) EELS nee s Pai e oe ae wenn- ----------) SE) 9B] 28 | 491.96 
| E } and s w}.__--.--- pia sitet RE oe gr vi | 9D 28 | 138.91 
i E i of s «* ] ~ 1 “a ee gee aaa? etnies: ee : 99 PR 
6 SW saiselofaw ue Ya 48 
ae , } j of se ; SC jj of s W t and W 4 of | | 0 
Aa ae a Rie OA nae Bia dak al eae eae a 11 99 IR 9 
i of neln lg +. | ve - 240 
: abe age 7 F ey Ww | w Fo of nw hand nw | | | | 
F ; S65 Ose Zand Wey oO 1 
Wiad balan ltviaewtadiostauk ct te 
of s w j ands } of sw: ’ : oF eS" 
W ! of ne l a > Fe ee ee ne ee eee ee 15 yy Ae} 
7 W a oe od , 4 . | are | 
a2 I 4 of sec 1 W | of se { and s 3 of 440 
: i Pe SP SSwe — ——— a mare . ~ 
Ne j c 5 of now n ] of sel nde of 8 -<. Cpe ee 1% vy 28 | O20 
N w | of ne |sw ¥ of n ? I 2 ae ae IY vo | 28 400 
het, Sp Rest 1 Ww, nw i of sels } of | 
Se@ 4 and el of s w | : - 1 | 
K 1 of see e . wt eRe ia “any ates apes it, Saar rape Cpy, Be ey = | 99 | 28 » 
| : , g ot nwy,s W 4 of now jn ) of sw e | 280) 
| ands e j ots Ww } 1 = 
| Y , » x pert dies - +e — ote 99 e . 
iN 4 of see se ! ofse | and Nn ] ofs W \ ; on ao 60 
in . 4 -_-- dew, tie “es ale ahs z ( ‘ 
Nwjofne jf nw jofnw js jofn w hands w } 9” a “a pane 
SJofie ts} of nwt ands fof pandswj. 27) 99) 28; 320 
tr", . - i ys 6 + . ) ; ine 
N fr i of see n } of s ¢ and s Ww fr PP ere eee =9 wy 28 480 
« in 4 é i i é : | 
N W } and S | ot See ~—2s 28 +-——= a gy IR 533 7) 
4°] ~ w 1 , ie , > wiley goers eh URE Lately --| Do 99 aes 48 
- of 7 gah wiselofnwlnow. ws 
sed andsiofs w } 
y . q ” en Oren s ar 
Ne fr | ofne yee Pes ee ee | 86) 8; By IR() 
N tr 4 nw sc ! of ne } siinal el rr er ag eas l W2 | 29 55.29 
Ss Ww } ofnw gore 2 > japamac ai v y 29 | 239.42 
Nelofuwt] - NE ren: Sarat See es 0 We 29) | 40.00 
: patedt  WhbemahP menteiagate — a a ee eae ee »o- ‘ ‘ | ‘ 
Nw otnw : andnwitioftse! a pate Oe 29 | 40 
N . l P : i 4 1 Or are ——— em ee An) (y2 i | 
a ( j of s ¢ j SP St ALS eee ee i ) rae | | 80) 
| Swlhofse}._.-- seeauenanimematinas tae 94 |} 29) 40 
Sa ® > . — --<--- ee Se CS hed { ‘ | . 
| Neftr}ofnfr}of nw} ands w iof n wli.....- -sal = 
| ie a o ‘ » OF ND W 7- ----=- ’ 7 wy | 7s 
| ~~ 3 _ ne}sw jofnme } and n w fr | | | ; oa oo 292.70) 
| N ¢ . nelandnfrd of nw } RS CR “ vi 29 | 255.56 
rT a . -., ~_—= =~ ow - - ane + 4 eames ()7 | o | ~ ~~ 
swiofse}nidots w | 7 l ‘ee mg Of 8e 4 
7,4 “enh 1 2 SW anase fsw ! 
; K fr} of ne} and n w fr JubiRacintteunees I 98; 29] 533.16 
N fr 1 of eer j . Se en ten. eee ee oS | QS 9G | ~ ”~ 
+ : sec n : fse ! —— Pa oo . - a 252. 
| mate F 5 of se j ne j} of sw j ands 3 of | | I 
: W fr 4 of see LoL. Be cee, mee ams a 98 29 | 588.52 
= Ss C : nnd nh i ot = WwW pas lat aaa a? a's Nias oes bo é o8 29) | 2465.40 
: - “ e raed) Vagetetes ay Sr apo — ei mae ( a j 
Z N }ofseen }ofse | sw i ofse js w | sna Soe 3S 20) 240 
i Whofne!nwlofse}s}ofse}ands w} 11; 98 {| 29/ 600 
% W 1 of 1) e 1 so 1 of n e . 2 % N . } “oy = W } eat St 13 Qs ty 360 
| se] Pre »} ne} of se} ands } of | | |. 
RESIS Pee OE AOE ES . ae | 
we -n-- -ee-enne | 10) = 98 29 | 240) 


BOs yas Ae tae 


A 


a 


| ins 


ae 
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McG'regor & Sioux City Railroad List—Continued. 


20-mile limits. Fort Dodge district, 


- 
Parts of section. § cs o - 
ei\elei & 
2 i pS < 
422 A Radha, Seo). sal tpi Pie eal es 17 | 98 29 200 
Niofne}ne}of nwisjofse } ands | 
Cal A Roe iss cctatoradatanasesaisidiasa aa a 19; 98) 29 238.65 
We OOO OS in cick cece onins animes nines nee | 238} 98; 29 80 
Nejofnw}s}of nw} n}of se} ands w } of | | | 
se 4 ee tthepielins mene nse asinn nied. Sa. a |e 240 
Sj of nw} and n } of s w}.--- ----.----.........| 27} 98; 2 160 
We 0 OF BS Bi seeiis hata Sands 25s cans sel ae 29 80 
ft ea niin sci sth cele at coc, its se wei 297.28 
S}of ne} and w 7 00 BOS Kina temncecenio nia Be 98 29 160 
Swiofsejands wj of SWi...... so ola 35 98 29 80 
Siof ne }s$of nwinhofse} n aliwi cal 
eS OE Bika hired ens tind eccemtiindaee aaa lé QQ 29 360 
S3of se }ands 3 of s w }------- ala eee! ee 99 29 | 160 
Sjofnej}sjofn w [se }ande} of s w }- wenibdien 19! 99! 29) 400 
Sjiof ne}s4of nw ij ands $ of sec... .-. “== 21; 99; 29} 480 
BAT Oo ic co iectign sc seins Scenes akceck cu seed ee a 
N }of seen jofs ej sw fofse jejofsw) | | 
SS BW Ss OE OWS 2nd cncencnconedened sae si elias 25; 99; 29) 560 
N j of secse }andnejof sw Sea Eee Mee Cee 520 
OU ntidid Xe dis ca ‘ piainindloniccd snattiaas taebeiieie 29 | 99 | 29 | 640 
Neje } of nw iw } ‘of se } and s w fr | i siecieti naa | 381! 99 | 29 | 468.70 


DT Es iess saisiiaisis ened ees See ee 
Nwiofnejnw}se}ejofsw]ands w }of, | | 


-~_——- -——- 


UES saa tetciih jaca xeshceovicaie ntact dlcdaianinak aiiaimibi digas | 85) 99: 29) 480 
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20-mile limits. 
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Fort Dodge district. 
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| 20-mile limits. . Fort Dodge district. 
& 
Parts of section. § a S, Acres 
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*Quit-claim deed executed by railrd company May 10, °75, for s w Y4sel4 _ “ e eA sw 4 (80 
acres) in conformity with Comm’r’s letter 26 April, °75, to Governor ‘arpenter. L.. 56 
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20-mile limits. Fort Dodge district. 
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| AS AP ISS: Oe PR ROES | 133,459.41 


429) Memorandum. 


On submitting the list for approval July 14th, 1870, the amount 
total footed 132,660.71 acres. 

After further examination it was found that the following amounts 
were aitted and not carried into the column of acres: 
Sec. 1 | 2 192.55 
oo a | 242.16 
‘4 5 , iF 283.99 


éé yr ; ‘ ' St ).00 


798.70 acres. 
132,660.71 


30,409.41 
CROMWELL. 


Now, therefore, as it has been found on a careful examination of 
the foregoing selections in connection with the records of the Gen. 
Land Office that the said selections so far as said records show are 
free from conflict, it is hereby recommended that the tracts in the 
foregoing be approved and carried in patent as provided in the act 
aforesaid, 

JOS. S. WILSON, 
Commissioner. 
To the Hon. J. D. Cox, Secretary of the Interior. 


DEPARTMENT OF THE INTERIOR, 
Wasnincton, D. C., July 19th, 1870. 


Ap] roved, 


J. D. COX, Secretary. 
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(Endorsed :) Exhibit No. 10. Hugh Ryan, U.S. commissioner. 
Filed Apr. 22,1881. E. R. Mason, clerk. 


(Here follow diagrams, marked pp.°430, 481.) 
432 EXHIBIT 13. 


Same as exhibits 11 and C of the bill and answer respectively. 


Exuipit No. 14. 
Same as Exhibits 12 and D of bill and answer respectively. 


Exuibit No. 15. 
Same as Exhibits 6 and 7 of bill. 
. EXxHiBitT No. 16. 
Included in Exhibit 4, supra. 
(Here follow diagrams, marked pp. 433, 434.) 
434 Exuipit 17.—Hvuen Ryan, U.S. Commissioner. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, December 138, 1880. 
I,C. W. Holcomb, Acting Commissioner of the Generai Land 
Office, do hereby certify that the map hereto attached, entitled 
“sketch of the public surveys in lowaand Dakota,” is identical with 
the map or sketch published in the report of the Commissioner of 
the General Land Office for the year eighteen hundred and sixty- 
five (1865). | 
In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington 
on the day and year above written. 
[Seal United States General Land Office. ] 
C. W. HOLCOMB, 


Acting Commissioner of General Land Office. 
435 Exuipit No. 19. 


STATE OF lowa: 
OFFICE OF THE SECRETARY OF STATE, ° 
Drs Mornes, Iowa. 

I, J. A. T. Hull, secretary of State of the State of Iowa, hereby 
certify that the records of this office do not show any acceptance by 
any railway company of the lands granted by chapter 96, laws of 
1876, sixteenth General Assembly of Iowa. 

In testimony whereof, I have hereunto set my hand and affixed 
the great seal of the State of Iowa this fourth day of December, A. 
D. 1880. : 

[The Great Seal of the State of Iowa.] 

J. A. T. HULL, 
Secretary of State. 
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Exurbir No. 20. 
(Cover.) 


Articles of Association of the Purchasers of the La Crosse and Milwaukee 
Railroad Uo, to Organize a Corporation under the Statute Laws of 
Wisconsin under the Name of the Milwaukee aud St. Paul Railway 
Company. 

(Revenue stamps, 60 cts.) 
Articles of Association of the Purchasers of the La Crosse and Milwaukee 


Raitroad Company to Organize a Corporation under the Statute Laws 
of Wisconsin under the Name of the Milwaukee and St. Paul Railway 


C\ ompany. 


Whereas that part of the La Crosse and Milwaukee railroad, and 
the property, real and personal, described in the mortgage deed 
made by that company to Greene C. Bronson, James T. Soutter, and 
Shepherd Knapp, dated December 5ist, A. D.1856,in trust to them 
to secure the payment of the indebtedness therein named, and also 
described in a deed executed by the same parties supplemental to 
the mortgage deed in trust last above named, and dated January 
8sth, A. D. 1858, both of which deeds are recorded in. the oftice of 
the Seerctary of State for the State of Wisconsin, and copies thereof 
are on file in the district court of the United States for the district 
of Wisconsin, in the case of Bronson, Soutter, and Knapp, trustees, 
complain nts, against the La Crosse and Milwaukee Railroad Com- 
pany and other defendants, to which copies, records, and files refer- 
ence is here made for a more particular description of the property, 

real and personal, has been sold in pursuance of certain fore- 
436 closure proceedings had in the United States district court for 

the district of Wisconsin, on the complaint of said Greene C. 
Bronson, James 'T. Soutter, and Shepherd Knapp, trustees, under 
said mortgage deed of trust made by the said La Crosse and Mil- 
waukee Railroad Company, dated December 31st, 1856, and of a cer- 
tain supplemetal mortgage deed of trust executed by the same parties, 
and dated January 2sth, 1858, to the records of which court, and to 
the proceedings had therein in said action, reference is here made 
for a more full and particular statement thereof; 

And whereas the undersigned have purchased said road at said 
sale, and all its property, real and personal, franchises, privileges, as 
described in said deeds: 

Now, therefore, be it known that we, the undersigned, purchasers 
as aforesaid, being desirous of forming a corporation under and by 
virtue of the laws of the State of W isconsin, do hereby associate to- 
gether for that purpose, and do hereby declare the following to be 
the certificate or articles of association, and we execute the same in 
duplicate to the end that one may be filed in the office of the secre- 
tary of State for the State of Wisconsin and the other to remain in 
the records of our corporation as a record of our corporate rights, 
privileges, and immunities. 
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First. Our corporate name shall be the “Milwaukee and St. Paul 
Railway Company. 

Second. The number of. directors shall be not less than nine or 
more than thirteen, and each director, from and after ninety days 
from this date, shall own at least one hundred shares of the capital 
stock of this corporation; and if, at any time, any director shall 
cease to own such amount he shall be disqualified from being such 

director, and his office shall be from thenceforth vacant. 
437 For the first vear, and until others are chosen in their 
place, the following persons are directors: Isaac Seymour, N. 
A. Cowdrey, Horace Galpin, David M. Hughes, William (Gould) 
Frederick P. James, George Smith, all of New York; Ashel Finch 
and Wim. H. W hite, both of Milwaukee. 

Third. Our capital stock shall not exceed, except as hereinafter 
provided, $4,200,000, divided into 42,000 shares, which said shares 
shall be subdivided as follows: 8 

An amount not exceeding $3,450,000, or 54,500 shares, shall be 
set apart and designated as “ prefer red stock,” and the full sum of 
$100 per share we hereby declare and acknowledge to be paid 
ther eon, except on so much of this class as is hereinafter designated 
as “serip preferred stock,” and on this scrip stock we hereby declare 
and acknowledge the sum of one dollar per share to be paid. 

The balance of said capital stock of $750,000, or 7,500 shares, shall 
be designated as common stock, and we hereby declare and acknowl- 
edge the full sum of one hundred dollars per share to have been 
paid thereon. 

Of the said $3,450,000 preferred stock an amount not exceeding 
$2,200,000 at par, or 22,000 shares, shall be set apart and designated 
as “scrip preferred stock.” The scrip preferred stock here named or 
hereafter named shall not at any time exceed the amount of out- 
standing mortgage bonds hereinafter named. 

The scrip preferred stock shall not be subject to any assessment, 
and shall entitle the person in whose name it stands upon our books 
to all the rights and privileges of other stockholders, except that it 
shall not entitle the holder to any dividend or other profit or in- 

crease from the income or assets of this company. 
438 It shall be issued in certificates of five and ten shares each, 

and shall accompany each mortgage bond of the company. 
The holder thereof shall have the right, at any time within ten days 
after any dividend shall have been declared and become payable on 
the preferred stock, to make the scrip preferred stock attached to his 
bond full-paid stock upon the surrender to the company of the mort- 
gage bond named by its number in scrip certificate, and upon sur- 
rendering said scrip certificate and bond he shall be entitled to re- 
ceive therefor the same number of shares of preferred full-paid stock 
and entitled to dividends. 

The said preferred stock, except said scrip stock, shall be entitled 
to a dividend of seven per centum per annum from the net earnings 
of each current vear, after payment of interest on all the mortgage, 
bonds, if the company earn so much during the current year, and 
before the payment of dividends to any other class of stockholders; 
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but the company may reserve a reasonable working capital or sur- 
plus before the dividend shall be declared or paid on said preferred 
stock, which surplus shall not exceed, at any time, the aggregate 
sum of $250,000 over and above the floating or unfunded debt and 
the accrued interest on the mortgage bonds. If the net earnings 
of the company are not as much as seven per cent. In any one year, 
then the said preferred stock shall receive for that vear a dividend 
of whatever the said net earnings are after the payment of interest 
on the mortgage bonds and the reasonable reserve for a working 
capital, as above described. Said preferred stock shall not have any 
claim upon the earnings of any other year for the non-payment of 
dividends of any pre ceding year; and whenever the company earns 
sufficient over and above the payment of interest on the bonds and 

the reserve above named to pay a greater sum than seven 
439 per cent. on said outstanding preferred stock and seven per 

cent.on the common stuck, then the said preferred stock shall 
share pro rata with the common stock in such earnings. 

Fourth. The directors of the company shall have power to in- 
crease the said capital stock as follows, viz: To acquire, by purchase 
or otherwise, either the road and property now known as the East- 
ern Division of the La Crosse and Milwaukee Railroad Company, 
or any bonds secured by mortgage thereon, the sum of $4,000,000, 
which shall be subdivided as follows into the preferred stock named 
in the third article hereof, and in addition thereto and as a part 
thereof, $2,750,000, or 27,500 shares, of which $2,000,000 or 20,000 
shares shall be designated as scrip preferred stock of the same class, 
and to be issued and used in the same manner as is provided in the 
third article hereof. The balanee of said $4,000,000 inecrease— 
$1,250,000 or 12,500 shares—shall be in addition thereto and as a 
part thereof of the common stock as provided in said third article. 


And if, at any time, the directors deem it for the best interest of 


this company to acquire, by purchase or otherwise, the road and 
property now known as the (the) Milwaukee and Western railroad— 
commonly called the Watertown road—or any bonds of said road 
secured by mortgage thereof, then, and to that end, and for the con- 


struction thereof from Columbus to Portage, and for other uses of 


the company, the directors are hereby authorized to increase the 
capital stock, and to issue the like : amount of bonds, preferred stock, 
srrip stock, and common stock, as named in the previous paragraph 
of this article and in addition thereto. And if,at any time, the 

directors deem it for the interest of this company to acquire, 
440 by purchase or otherwise, the road or property now known 


as the Milwaukee and Horicon railroad—or any bonds of 


said company, secured by mortgage of said road—then, and to that 
end, the directors are hereby authorized to increase the capital stock, 
and to issue it in addition to the amounts previously stated, as fol- 
lows, viz, of the preferred stock, $800,000, or 8,000 shares, of which 
$400,000 or 4,000 shares shall be design: ated as ser Ip preferred stock, 
of the same class, and to be issuad and used in the same manner as 
is above provided; and to issue of the common stock $250,000, or 
2,000 shares. 


%, >. 
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(In original record.) 


(If at any time the directors deem it for the best interest of this 
company to acquire, by purchase or otherwise, the road or property 
of any railroad company connecting with the railroad of this com- 
pany, and which they are. now, or hereafter shall be, authorized by 
the laws of Wisconsin to consolidate or join stock with, then and to 
that end the directors of this company are hereby authorized to in- 
crease and issue either or both classes of its capital stock, in addi- 
tion to the amounts above provided, to an amount not exceeding 
the gross amount of the capital stock of the company acquired, con- 
solidated, or joined stocks with.) 

Fifth. This corporation shall have all the powers, privileges, and 
and immunities of railroad companies under the laws of Wisconsin; 
and especially to sue and be sued, to acquire, use, and sell, bargain, 
loan, and convey all kinds of property, real and personal, necessary 
or convenient to operate, use, and maintain said railroad,-or the 
part or the whole of any other railroad hereafter acquired by them 
within the State of Wisconsin. To make any by-laws for the gov- 
ernment and management of the corporation, or its officers, not 

contrary to the ‘laws of Wisconsin, or of the United States. 
441 To make, bave, and use a common seal, and the same to 

alter and renew at pleasure. And the said corporation is 
hereby invested with all the powers, ‘privileges, and immunities 
which are necessary or convenient to carry into effect the purposes 
and objects of this corporation as herein expressed. 

The said corporation is hereby authorized to take, transport, and 
“arry property and persons by railway, by force and power of steam. 
or of animals, or of any mechanical or other power, or of any com- 
bination of them which said company may choose to apply, and 
from any part of the city of Milwaukee to the Mississippi river, and 
to and across said river, and to and from all intermediate places. 
They are also authorized and empowered to lease, buy, purchase, 
receive, hold, use, sell, and convey all the property and franchises, 
furniture and equipments, real and personal, of the La Crosse and 
Milwaukee Railroad Company, the Milwaukee and Minnesota Rail- 
road Company, the Milwaukee and Western Railroad Company, the 
Milwaukee and Horicon Railroad Company, or of any other railroad 
company to which either of the above-named companies is or may 
he a successor, or with which this company may join stocks or con- 
solidate with; also the capital stack of either of them, and any or 
all mortgage bonds, or other evidences of debt. made by either of 
them; and when purchased by this company they shall have all the 
legal and equitable rights that the holders thereof had before their 
sale to this company. 

Also to support, maintain, hold, use, sell, and convey one or more 
steam ferry boats to be used on the Mississippi river; also to pur- 
chase, hold, use, sell, and convey upon this line of railway or else- 

where, any materials, engines, cars, steam ferry-boats, or any 
442. other property, real or personal, necessary or convenient for 
this corporation, and for their use in transporting persons— 
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and property; to purchase, receive, and hold, and to sell and con- 
vey such real estate as may be necessary and convenient in accom- 
plishing the object for which this company is incorporated. 

This company shall also have all the powers, rights, privileges 
and equities which are or were had by the La Crosse and Milwaukee 
Railroad Company to acquire, receive, hold, bargain, sell, and con- 
vey lands; and they shall also have power to purchase, acquire, re- 
ceive, hold, bargain, grant, sell, and convey all or any part of the 
lands, or the appurtenances thereto, which have been heretofore or 
shall hereafter be granted. or donated by the United States to the 
State of Wisconsin to aid in the construction of railroads in that 
State, or by either of them, to aid in building the road of this com- 
pany, and also all rights, equities, or things whatsoever pertaining to 
said lands, and also to have, hold, bargain, and sell all claims, de- 


mands, or equities to said lands against the United States, the State | 


of Wisconsin, or against any and all persons or corporations what- 
soever., 

Also to fix, regulate, and receive the tolls and charges by them to 
be received for transportation of persons or property. 

The said corporation shall have power to build and construct any 
new line of railway necessary or convenient in straightening the 
old line or in extending it so as to conform to the requirements of 
the charters of either of the companies herein named or with the 
law of the State of Wisconsin, and to build or extend their line of 
railway in such manner and form and to such place or places now 
or hereafter authorized by law as the directors deem for the best in- 

terest of the company; but no expenditure shall be made for 
443 this purpose unless it is from the surplus earnings of the 

company, after providing for the payment of interest on all 
its mortgage debt then outstanding. 

Sixth. The corporation shall have power to issue bonds in sums 
of $500 and $1,000, to an amount not exceeding two miliion two 
hundred thousand dollars, unless the company shall purchase or 
acquire either the said Eastern Division of the La Crosse and Mil- 
waukee railroad or some or all of the bonds which are a hen thereon, 
known as first-mortgage Eastern Division, city of Milwaukee mort- 
gage, or the second mortgage, so called, of said Eastern Division, in 
which event the corporation is authorized to issue an additional 
amount of said bonds not exceeding two million of dollars, and un- 


less the corporation shall purchase or acquire either the said Mil- 


waukee and Western railroad (commonly called the Watertown road) 
or some or all of the bonds which are a first hen thereon, and shall 
build or undertake to build or extend said road from Columbus to 
Portage, in which event the corporation is authorized to issue an 
additional amount of said bonds not exceeding two million of dol- 
lars, and unless the corporation shall purchase or acquire either the 
Milwaukee and Horicon railroad or some or all the bonds which are 
a first lien thereon, in which event the corporation is authorized to 
issue an additional amount of said bonds not exceeding four hun- 
dred thousand dollars. All of said bonds shall bear an interest of 
not exceeding seven per centum per annum, the principal and inter- 
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est payable in the city of New York, the interest semi-annually, the 
principal within thirty years from date. They shall also contain a 
proyision that if the company make default in the payment of inter- 
est, or in the application of the sinking fund as hereinafter provided 
for six months, the principal shall thereupon become due, without 
demand or notice. The said corporation shall have power to 
444 secure the payment of all of the bonds above authorized to be 
issued by a mortgage or trust deed upon this franchise and 
all. the real and personal property of the company now owned or to 
be hereafter acquired by them, and to embrace the entire corporate 
property and all its franchises and privileges. : 

The mortgage shall also contain a provision fora sinking fund for 
the payment of said mor tgage bonds, by which the new company 
shall obligate themselves to pay to the trustees of said mortgage 
bonds all such sums of money, less the expenses of sales, as shall be 
derived from the sale of any lands which may have been or shall 
hereafter be donated or granted by either the United States or the 
State of Wisconsin to aid in building this road, or that shall in any 
manner be acquired by this company. And said lands shall be 
fairly and equitably valued and classified by the company, or by 
such persons as they together shall appoint; and upon sale of. said 
lands said mortgage bonds may be received at par and accrued in- 
terest In pay ment there for, and the bonds thus received in payment 
shall be immediately canceled. The company shall keep a proper 
registry or account of all the bonds thus paid by them, and the num- 
ber or amount of bonds thus canceled shall be reported by said com- 
pany to the stockholders at each annual meeting, and said bonds 
shall be presented and shown at said meeting. And said trust deed 
shall contain all other reasonable and proper provisions for making 
said lands the most productive and available to the company as a 
sinking fund for the payment of said bonds. 

The bonds secured by said mortgage shall be convertible, at the - 
option of the holder, into the preferred stock at any time within ten 
days after any dividend shall have been declared and become pay- 

able on said preferred stock. 
445 The said mortgage deed and bonds shall be signed by the 

president, or vice-pesident, and secretary, and the seal of the 
company shail be affixed thereto. And, except as herein expressly 
provided, the corporation shall have no power or authority to mort- 
gage or otherwise encumber their property, real or personal, unless ~ 
the assent in. writing of a majority in interest of the owners and 
holders of all the capital stock issued by said corporation shall be 
first had and obtained authorizing the same, and no assent shall be 
taken from agents, or by proxy, unless the power of attorney held 
by the agent or proxy shall expressly authorize such assent. 

And in the event of this company acquiring the said Eastern 
Division of the La Crosse and Milwaukee railroad, the said mortgage 
or trust deed shall also contain a provision requiring so many of 
the mortgage bonds above authorized to be issued as are reserved | 
for the payment of the first mortgage Eastern Division, to be can- 


192  $.c. & ST. PLR. R. CO., &¢., VS. C., M. & ST. P. R’Y CO. AND 


celled from time to time as the present sinking fund on that mort- 
gage shall have canceled of that mortgage. | 

The said mortgage or trust deed may also contain covenants and 
agreements authorizing the bondholders to vote in all stockholders’ 
meetings, as follows: Each one hundred dollars of the principal of 
the outstanding bonds shall be entitled to one vote; and giving the 
bondholders the same pro rata voice in the management of the 
company with and as if they were stockholders to the amount of 
their bonds. 7 

Seventh. The immediate government and direction of the affairs 
of the company shall be vested in a board of not less than nine or 
more than thirteen directors; and after the period for which the 

present directors are designated expires, said directors shall 
446 be chosen by the stockholders of said company by ballot at 

their annual meeting in each year, and shall hold their office 
until the next annual meeting of the company, or until others are 
duly elected and qualified to take their places as directors. The 
preferred stockholders shall elect the directors until a dividend shall 
have been earned, declared and paid on the common stock, and un- 
til then the common stockholders shall have no vote or vuice in the 
election of directors. 7 

The directors shall elect one of their number president of the 
board, who shall also, by virtue thereof, be president of the com- 
pany, and shall also elect a vice-president from one of their number. 
They shall also appoint a secretary and such other officers or agents 
as the necessity or convenience of the company requires. A majority 
of the directors of the company shall constitute a quorum to do 
business ; a less number may adjourn from time to time. 

In all meetings of the stockholders of said company each share 
shall entitle the holder thereof to one vote, which vote may be given 
by said stockholder in person or by lawful proxy. “But this shall not 
authorize a common stockholder to have a vote for the choice of 
directors until a dividend has been paid on the common stock as 
above provided. 

In ease it shall so happen that an election of directors shall not 
be made on the day appointed for that purpose, said corporation 
shall not for that cause be dissolved, but said election may be had 
on any day to which the stockholders shall adjourn, or which shall 
be appointed by the directors. And said directors shall have power 
to fill any vacancy which may occur in their board by death, resig- 
nation, or otherwise, also to add to their numbers so as not to exceed 

thirteen in all. 
4A7 The said directors shall have power to make and prescribe 

such by-laws, rules, and regulations as they shall deem proper 
and needful, touching the disposition and management of the stock, 
property, estate, and effects of said company, the transfer of the 
shares, the duties and conduct of their officers, agents, and servants, 
and all matters whatever which may appertain to the concerns 
of said company, not contrary to those established by the stock- 
holders or to.this act, or to the laws of the State of Wisconsin or of 
the United States. 


\. 
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Also to petition and apply for any law of the State of Wisconsin 
in alteration hereof, but such law shall contain a clause requiring 
the same to be submitted to the stockholders for approval, upon 
which the validity of any alterations hereof shall depend. 

Eighth. The signing of this certificate or articles of association is 
hereby declared to be a special meeting of the stockholders, and a 
vote and the assent of the stockholders to borrow the money and to 
mortgage the road for the amount as above set forth, and also to be 
waiver of any notice required of the meeting on that subject. 

Ninth. The certificates of stock issued by this company shall upon 
their face be made subject to all the terms and conditions of these 
articles of association. oe 

Tenth. Upon the dissolution of this corporation, after the pay- 
ment of all its debts, the remaining assets shall be divided among 
the different classes of stockholders according to their preferences; 
that is to say, the preferred stock, except the scrip stock, shall be first 
er in full, and the balance divided among the common stock- 
iolders pro rata. But this corporation shall not be dissolved by an 
act of the company without an affirmative vote of two-thirds of eac 

class of stockholders. | 
448 Eleventh. These articles of association may be modified, 
altered, or amended at any annual or special meeting duly 
called, at which a majority in intereset of each class of stockholders 
shall be present and voting in the affirmative. But no stockholder 
shall become liable to pay any money by any such action unless he 
shall have voted therefor or assented thereto. | 

Twelfth. Annual meetings of the stockholders for the choice of 
directors shall be held in the State of Wisconsin in the month of 
June in each year after 1864, which meeting shall be called by the 
directors, who shall specify the time and place for holding the same. 
‘And at least thirty days previous to each annual —— the direc- 
tors shall send through the post office to each stockholder, to the 
address as shown by the company’s books,.a full and specific state- 
ment of all the business, acts, and doings of the corporation up to 
the 1st day of January preceding. | 

Witness our hands at the city of Milwaukee, this 5th day of May, 


1863. 
WILLIAM WALLACE PRATT. 
WM. HY. WHITE. 
Filed May 5th, 1863, 53 o’clock p. m. | 
: EDWARD ILLSLEY, 
Ass’t Secretary of State. 


STATE Of WISCONSIN, 

Secretary’s Office, \, 

The secretary of State of the State of Wisconsin hereby certifies 
that the foregoing has been compared with the original record in 
this office, and that the same is a true and correct copy thereof and 
of the whole of such original. 

In witness whereof I have hereunto set my hand and affixed the 
2)—169 
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great seal of the State, at the capital in Madison, this 14th day of 
February, A. D. 1877. 
[Great Seal of the State of Wisconsin. ] 
PETER DOYLE, 
Secretary of State. 


449 Exuipir No. 21. 


This certifies that the directors of the McGregor and Sioux City 
Railway Company have changed the name of that corporation, so 
that the name of said corporation now is “The McGregor and Mis- 
souri River Railway Company.” | 

In testimony whereof, [ have hereunto set my hand and the seal 
of the company, this — day of October, 1869. 


[Seal of company. ] 


(Signed) GEO. CROOKE, Secretary. 


liled for record in the office of secretary of State, Nov. 5, 1869. 
KD. WRIGHT, 
Secretary of State. 


STATE OF Lowa, Office of the Secretary of State : 

I, J. A. T. Hull, secretary of State of the State of Iowa, hereby 
certify that the papers hereto attached contain the certificate of 
change of name of the McGregor and Sioux City Railway Company 
to the “ McGregor and Missonri River Railway Company,” as ap- 
pears from the records of this office. | 

In testimony whereof I have hereunto set my hand and affixed 
the great seal of the State of Iowa. Done at Des Moines, Iowa, this 
fourth day of December, A. D. 1880. 


[Great Seal of the State of Towa.] | 
J. A. T. HULL, 


Secretary of State. 
450 Exuipit No. 22. 


<6 =Knowall men by these presents that we, the Chicago, Mil- 
w= waukee and St. Paul Railway Company, as principal, and Alex- 
ort ander Mitchell, Sherburn 8S. Merrill, and Hans Crocker, of the 
~ city and county of Milwaukee and State of Wisconsin, as sure- 
ties, are held and firmly bound unto the State of Iowa in the 
v, just and full sum of two hundred thousand dollars, lawful 
<= money of the United States, to be paid to the said State of Iowa, 
=to which payment well and truly to be made we bind our- 

selves and our respective heirs, executors, and administrators, 

jointly and severally, firmly by these presents. . 

Sealed with our seals and dated this fifth day of March, in 
the year one thousand eight hundred and seventy-eight. 
Whereas the General Assembly of the said State of Lowa lately 
passed an act entitled “An act in relation to the lands granted to 
the State of Iowa by act of Congress, entitled ‘An act for a grant of 
land to the State of lowa in alternate sections, to aid in the con- 
structing of a railroad in said State,’ approved May 12th, 1864, and _ 
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to grant to and impose upon the Chicago, Milwaukee and St. Paul 
Railway Comgany the ~_— and liabilities mentioned in chapter 
four (4), title ten (10), of the Code,” approved on the 27th day of 
February, 1878. 

And whereas the said State of Iowa in and by said act did grant 
to and confer upon said Chicago, Milwaukee and St. Paul Railway 
Company all the lands and rights to lands, whether in severalty, 
jointly, or in common, and including all lands, or rights to lands, or 
any interests therein, or claims thereto, whether certified or not, em- 

braced within the overlapping or conflicting limits of the two 
451 grants or roads made and described by the act of Congress, 
hereinafter designated, granted to the State of [owa to aid in 
the construction of a railroad from a point at or near the foot of 
Main street, South McGregor, in said State, in a_ westerly direction 
by the most practicable route on or near the forty-third parallel of 
north latitude until it shall intersect, in the county of O’Brien, a 
railroad running from Sioux City, Iowa, to the Minnesota State 
line, by act of Congress, approved May 12th, 1864, and entitled “An 
act for a grant of lands to the State of Iowa in alternate sections to 
aid in the construction of a railroad in said State,” upon the follow- 
ing express terms and conditions, viz: That said Chicago, Milwau- 
kee and St. Paul Railway Company should, in extension of its pres- 
ent line of road from McGregor to Algona, build and construct its 
road from Algona, in Kossuth county, to Emmettsburg, in Palo 
. Alto county, and locate and establish its depot upon the grounds 
selected by the McGregor and Missouri River Railway Company, as 
shown by the plot of. Emmettsburg ; thence to Spencer, in Cla 
county, and locate and establish its depot upon ‘section seven 7), 
township 96, range 36, on or before the first day of January, 1879, 
and thence on the most direct and practicable route to a point of 
connection with the Sioux Citv and St. Paul railroad, within one- 
half mile of the town of Sheldon, in O’Brien county, on or before 
the first day of January, 1880, and upon the further ex press condi- 
tion that said Chicago, “Milwaukee and St. Paul Railway Company, 
within twenty days from the passage of said act, should file with 
the secretary of State a bond, to be approved by the Governor, in 
the penal sum of two hundred thousand dollars, conditioned for the 
faithful performance on its part of all the provisions and conditions 
of said act, which sum is agreed upon as liquidated damages for 
the failure of said company “to comply with the conditions of said 
act. 
452 Now, therefore, the condition of this obligation is such that 
if the said Chicago, Milwaukee and St. Paul Railway Com- 
pany shall build and construct its railroad from Algona, in Kos- 
suth county, to Emmettsburg, in Palo Alto county, and locate and 
establish its ‘depot upon the grounds selected by the McGregor and 
Missouri River Railway Company, as shown by the town plot of 
Emmettsburg, thence to Spencer, in Clay county, : and locate and es- 
tablish its depot upon section seven (7), township ninety-six (96), 
range thirty-six (36), on or before the first day of January, one 
thousand eight hundred and seventy-nine (1879), and thence on the 
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most direct and practicable route to a point of connection with the 
Sioux City and St. Paul railroad within one-half mile of the town of 
Sheldon, in O’Brien county, on or before the first day of January, 
one thousand cight hundred and eighty (1880), and shall faithfully 
perform on its part all the provisious and conditions of said act, then 
and in that case this obligation to be nulland void; otherwise, to 
remain in full force and effect. | 

THE CHICAGO, MILWAUKEE & ST. PAUL 

RAILWAY COMPANY, 

[SEAL. | By ALEX. MITCHELL, P't. 

ALEX. MITCHELL. 

S.S. MERRILL. 

H. CROCKER. 

Attest : ~R. D. JENNINGS, See’y. 


Signed and acknowledged in presence of— 
MELBERT Bb. CARY, 
Notury Public, Mil. Co., Wis. 
March 5th, 1878. 3 


453 STATE OF WISCONSIN, ao 
County of Milwaukee, \ ss 
Alexander Mitchell, one of the signers of the annexed bond, being 
duly sworn, deposes and says: That he is worth the sum of four hun- 
dred thousand dollars over and above all debts and liabilities and 
exemptions allowed by statute. | 
ALEX. MITCHELL. 
Subseribed and sworn to before me, this 5th day of March, A. D. 
1878. 3 
[SEAL.] MELBERT B. CARY, 
Notary Public, Mil. Co., Wis. 


STATE OF WISCONSIN, ee 
County of Milwaukee, 5°” 
Sherburn S. Merrill, one of the signers of the annexed bond, being 
duly sworn, deposes and says: That he is worth the sum of two hun- 
dred thousand dollars over and above all debts and liabilities and 
exemptions allowed by statute. 


Ss. 8. MERRILL. 


Subscribed and sworn to before me, this 5th day of March, A. D. 
1878. 
[SEAL. | MELBERT B. CARY, 
Notary Publi, Mil. Co., Wis. 
STATE OF WISCONSIN, heme 
County of Milwaukee, §°”’ 


Hans Crocker, one of the signers of the annexed bond, being duly 
sworn, deposes and says: That he is worth the sum of seventy-five 
thousand dollars over and above all debts and liabilities and exemp- 


- tions under the statute. 
H. CROCKER. | 
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Subscribed and sworn to before me, this 5th day of March, A. D 

1878. a 

[SEAL. ] MELBERT B. CARY, 
Notary Public, Mil. Co., Wis. 


454 UNITED STATES OF AMERICA. 


STATE OF WISCONSIN, | __. 

Secretary's Office, f§ 

To all to whom these presents shall come, I, Hans B. Warner,” 
secretary of State of the State of Wisconsin, do hereby certify that” — 
Melbert B. Cary, Esq., whose name appears subscribed to the ane 
nexed instrument, was, at the date thereof, a notary public within — 
and for the State of Wisconsin, residing in the county of Milwaukee, 
duly appointed and qualified and empowered by the laws of this” 
State to administer oaths, take acknowledgments of deeds and other — 
written instruments, and exercise and perform such other powers” 
and duties as by the law of nations, or according to commercial — 
usage, may be exercised and performed by notaries public, and that 
to his acts and attestations as such full faith and credit are and — 
ought to be given in court and out. I further certify that I verily — 
believe said signature, purporting to be his, is genuine, and that said 
annexed instrument is executed and acknowledged in accordance 
with the laws of the State of Wisconsin. | 

[SEAL. ] | , 
In testimony whereof, I have hereunto set my hand and affixed 
‘my Official seal at the capitol, in the city of Madison, this eleventh 
day of March, in the year of our Lord one thousand eight hundred 


and seventy-eight. 
oneal HANS B. WARNER, 
Secretary of State. 


Filed in the office of the secretary of State, March 13th, 1878. 
JOSIAH T. YOUNG, 
Secretary of State, 
Per FLETCHER W. YOUNG, Deputy. 


STATE OF Iowa, Office of Secretary of State : 

I, J. T. A. Hall, secretary of State of the State of Iowa, hereby cer- 
tify that the papers hereto attached are a true copy of bond and ac: 
ceptance of the Chicago, Milwaukee & St. Paul Railway Compe 
in compliance with chapter 21, laws of 1878, 17th General Assembly 
of Iowa, as appears from the records of this office. 

In testimony whereof I have hereunto set my hand and affixed 
the great seal of the State of lowa. 

Done at Des Moines, this fourth day of December, 1880. 

[The Great Seal of the State of Iowa. ] 

J. A. T. HULL, 
Secretary of State. 


(Here follows diagram, marked p. 455.) 
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455 STATE OF Iowa, Office of the Railroad Commissioners : 
Commissioners: Peter A. Dey, Jas. W. McDill, M. C. Woodruff. E. 
G. Morgan, secretary. | 
Des Mornes, Dec. 15, 1880. 
I hereby certify that the attached map of the Chicago, Milwaukee 
& St. Paul railway from Algona to VPattersonville, lowa, is a 


correct copy of the original filed in this office, in the summer of 


1873. 
E.G. MORGAN, Secretary. 


STATE OF Iowa, Office of Secretary of State: 

I, J. A. T. Hull, secretary of State of the State of Iowa, hereby 
certify that Ik. G. Morgan, whose signature appears above, is secretary 
of the board of railroad coraniission. eu: : 

In testimony whereof I have hereunto set my hand and affixed 
the great seal of the State of Towa, this 15th of Dee., 1880. 


[The Great Seal of the State of Lowa.] 
J. A. T. HOLL, 
Secretary of State. 
[Stamped :] Filed Apr. 22, 1881. E. R. Mason, clerk. 
456 Exupir No, 24. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND Orrick, December 20th, 1880. 

I, C. W. Holeomb, Acting Commissioner of the General Land 
JVitice, do hereby certify that the annexed copies, namely, certificate 
of the Governor of Lowa, issued November 30, 1875, of the comple- 
tion of the Chicago, Milwaukee and St. Paul railway line from the 
town of Algona, in the county of Kossuth, to the town of Sheldon, 
in the county of O’Brien, State of Lowa; chapters 144, 16, 58, and 
21 of the State Laws of Lowa, approved April 20, 1866, February 27, 
and March 31, 1868, and February 27, 1878, and certificate of the 
secretary of the State of Lowa, and chief engineer of said railway 
company, are true and literal exemplifications of the originals on 
file in this office. 

In testimony whereof I have hereunto subscribed my name and 
‘aused the seal of this office to be affixed at the city of Washington, 
on the day and year above written. 

[ United States Seal, General Land Oftiee. J 
C. W. HOLCOMB, 

Acting Commissioner of General Land Office. 


THe STATE OF Iowa, ss: 
To the Secretary of the Interior: 

In accordance with the provisions of an act of Congress, approved 
May 12th, 1864, entitled “An act for a grant of lands to the State of Lowa, 
in alternate sections, to aid in the construction of a railroad in said 
State,” and of sundry acts of the General Assembly of this State, to wit, 
chapter one hundred and forty-four (144) of the acts of the eleventh 
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General Assembly, which took effect May 10, 1866; chapters sixteen 
(16) and fifty-eight (58) of the acts of the twelfth General Assembly, 
which took effect, respectively, February 29 and April 3, 1868, copies 
of whereof, or extracts therefrom, are hereto attached, I do hereby 
certify that, in pursuance of the requirements of said acts of Con- 
gress and the General Assembly, and of chapter twenty-one (21) of 
the acts of the seventeenth General Assembly of this State, which 
took effect February 28, 1878, and extract wherefrom is hereto at- 
tached, the Chicago, Milwaukee and Saint Paul Railway Company 
has completed in a good, substantial, and workmanlike manner, 
similar in style, and of a quality equal to the average of first-class 
western railroads, a railroad from the town of Algona, in the county 
of Kossuth, in this State, in a westerly direction by the most practi- 
‘able route, on or near the forty-third parallel of north latitude, to 
the town of Sheldon, in the county of O’Brien, in this State, which 
town is on the line of the Sioux City and St. Paul railroad. 
457 And I do further certify that said railroad thus constructed 
is a part “of a railroad from a point at or near the foot of 
Main street, South McGregor,” in the “ State of Iowa,” “1n a westerly 
direction by the most practicable route, on or near the forty-third 
parallel of north latitude,” to a point of intersection with a “ road 
running from Sioux City to the Minnesota State line, in the county 
of O’Brien, in said State,” as contemplated in said act of Congress, 
approved May 12th, 1864. 
And I do further certify that the whole of said last-mentioned 
railread is now completed and in running order. 
_ In testimony whereof I have hereunto set my hand and caused to 
be affixed the great seal of the State of Iowa, this thirtieth day of 
November, A. D. 1878. 
[SEAL. ] JNO. H. GEAR. 
By the Governor of the State of Iowa: 
JOSIAH T. YOUNG, 
Secretary of State. 


Chapter 144.—Aets of the Eleventh General Assembly. 


An act to accept the grant of land to the State of fowa,.made by act 
of Congress of May 12th, 1864, and to carry out the provisions of 
said act, entitled “An act for a grant of land to the State of Iowa 
in alternate sections, to aid in the construction of a railroad in said 
State.” 

Section 1. Be it enacted by the General Assembly of the State of 
Iowa, That the lands, rights, powers, duties, and trusts conferred 
upon the State of Iowa by an act of Congress approved July 12th, 
1864, entitled “An act for a grant of land to the State of Iowa in 
alternate sections to aid in the construction of a railroad in said 
State,” are hereby accepted by said State upon the terms, conditions, 
and restrictions contained in said act of Congress. 


* * * * * * * 
458 Section 3. This act, being deemed by the General Assembly 


of immediate importance, shall take effect and be in force 
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from and after its publication in the Iowa State Register and Towa 
Ifomestead, newspapers published at Des Moines, Towa. 
Approved April 20th, 1866. 


Chapter 16.—Acts of the Twelfth General Assembly. 


An act to resume all the lands and rights conferred upon the 
McGregor Western Railroad Company, by or under an act of 
Congress, approved May 12th, A. D. 1864. 


Whereas by an act of Congress, approved May 12th, A. D. 1864, 
entitled “An act fora grant of lands to the State of Iowa, in alternate 
sections, to aid in the construction of a‘railroad in said State,” cer- 
tain lands were granted to the State of Iowa, for the use and benefit 
of the McGregor Western Railroad Company, for the purpose of aid- 
ing in the construction of a railroad from a point at or near the foot 
of “Main street, South McGregor, in said State,in a westerly direction, 
by the most practicable route, on or near the forty-third parallel of 
north latitude, until it shall intersect the proposed railroad running 
from Sioux City to the Minnesota State line in the county of O’Brien, 
in said State of Lowa, which said grant was made toand accepted by 
the State of Iowa, upon the conditions, restrictions, and qualifica- 
tions therein named; and 

* * * * *K * * 

Whereas said McGregor Western Railroad Company has wholly 
failed to build said railroad as therein required, and to perform the 
conditions of said grant, and has forfeited all rights to the benefits 

of said grant; now, therefore, 
459 SkcTIon 1. Be it enacted by the General Assembly of the State 

of Iowa, That all lands and all rights to said lands granted or 
intended to be granted to the MeGregor Western Railroad Company 
by said act be, and the same are hereby, absolutely and entirely re- 
sumed by the State of Iowa, and that the same be and are as fully and 
absolutely vested in said State as if the same had never been granted 
to said railroad ring 

Section 2. This act, being deemed of immediate importance, 
shall take effect and be in force from and after its publication in the 
Iowa State Register and Iowa Statesman, newspapers published at 
Des Moines, Lowa. 

Approved February 27th, 1868. 


Chapter 58.—Acts of the Twelfth General Assembly. 


An act making a grant of land to the MeGregor and Sioux City 
Railway Company, or in case of their failure to accept the same, 
to the Forty-Third Parallel Company, and to execute the trust 
conferred by act of Congress, entitled “An act for a grant of land 
to the State of Towa in alternate sections, to aid in the construc- 
tion of a railroad in said State.” Approved May 12th, 1864. 


Section 1. Be it enacted by the General Assembly of the State of 
Iowa, That all the lands, rights, and privileges that are granted to 
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the State of Iowa by an act of Congress approved May 12th, 1864, 
for the purpose of aiding in the construction of a railruad from a 
paint at or near the foot of Main street, South McGregor, in said 
State, in a westerly direction by the most practicable route, at or 
near the forty-third parallel of north latitude, until it shall inter- 

sect the proposed railroad running from Sioux City to the 
460 Minnesota State line, in the county of O’Brien, in said State 

of lowa, are hereby granted and conferred to and upon the 
McGregor & Sioux City Railway Company, a corporation organized 
under the laws of the State of Iowa: Provided, Said railroad com- 
pany accepting the provisions of this act shall at all times be subject 
to such rules, regulations, and rates of tariff for the transportation 
of freights and passengers as may from time to time be enacted and 
provided by the General Assembly of the State of [owa, and further 
subject to the conditions, limitations, restrictions, and provisions 
contained in this act, and in the acts of Congress granting said lands 
to the State of Lowa. 

Section 2. This grant is made upon the express conditions that 
said railway company shall have constructed and in running order 
a line of railway as required by the provisions of the act of Congress 
making said grant to the State and of this act, upon the most prac- 
ticable route on or as near as practicable to the forty-third parallel of 
north latitude, running within one mile of New Hampton, in Chick- 
asaw county, and running from thence by way of and within one 
mile of St. Charles city, Mason city, and Algona, until it shall inter- 
sect, in the county of O’Brien, in this State, the proposed railroad 
running from Sioux City to the Minnesota State line. 

Section 3. This grant is conferred on the McGregor & Sioux City 
Railway Company on the further express conditions that in case 
said company shall fail to have its railway built and completed in 
good running order as far west as to Chickasaw, in range fourteen, 
in Chickasaw county, by the first day of September, 1869; or in case 
said company shall fail to build and complete in good running order 
at least twenty miles in addition in each and every year thereafter, 

and the whole of said road by the first day of December, 
461 1875, then, and in case of any such failure or on failure to 

comply with any of the conditions of this act, the State of 
Iowa may at any time resume all rights conferred by this act and 
resume all rights to the lands hereby granted and which may re- 
main undisposed of to said company on account of road actually 
built in compliance with the terms of this act: Provided, That if in 
any one year more road shall be built than is required by this act, 
it shall be regarded and treated as road built in the next succeeding 
year or years. 

Section 4. This railway shall be constructed upon the usual gauge 
of other first-class railroads in this State, and shall be constructed 
and finished in a style and of a quality equal to the average of other 
first-class western railroads. 

Section 5. The said company shall be entitled to the benefits of 
the selections of land already made under the grant to the State of 
Iowa of lands to aid in the construction of a railroad from McGregor 
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westward, on or near the forty-third parallel, approved May 12th, 
1864, and the line located under said grant shall be binding only so 
far as applicable to said selections. 

SecTION 6. It is hereby made the duty of the Governor, when ten 
consecutive miles of railroad has been built in accordance with the 
provisions of this act, to certify that fact to the Secretary of the In- 
terior, and so on for each consecutive ten miles thereof as the same 
shall be completed. 

* * * * * 2 *K 

Section 10. This act, being deemed of immediate importance, shall 
take effect and be in force from and after its publication in the Daily 
State Register and lowa Evening Statesman. 

Approved March 31, 1868. 


462 Chapter 21.—Acts of the Seventeenth General Assembly. 


An act in relation to the lands granted to the State of Iowa by act 
of C ongress, entitled “An act for a grant of lands to the State of 
Iowa, 1n alternate sectionseto aid in “the construction of a railroad 
in said State,” approved May 12th, 1864, and to grant to and im- 
pose upon the Chicago, Milwaukee and St. Paul Railw: ay Company 
the powers and liabilities mentioned in chapter four (4), title ten 


(10), of the Code. 

Whereas the McGregor and Sioux City Railway Company, now 
known as the McGregor and Missouri River Railway Company, has 
failed to comply with the provisions of the act of the twelfth General 
Assembly of the State of Lowa, approved March 31, 1868, entitled 
“An act making a grant of land to the MeGregor and Sioux City 
Railway Company: ¥ Therefore, 

xe 1t enacted by the General Assembly of the State of Iowa— 

Section 1. That all lands or rights to lands heretofore granted to 
the McGregor and Sioux City Railway Company be, and the same 
are hereby, absolutely and entirely resumed by the State of Iowa. 

SecTION 2. That all lands or rights to lands, whether in severalty, 
jointly, or in common,and including all landsor rights to lands, orany 
interest therein or claims thereto, whether certified or not, embraced 
within the overlapping or conflicting limits of the two gre unts or roads, 
made and described by the act of Congress hereinafter designated, 
granted totheState of Iowa toaid in the construction of ar ailroad from 
a point at or near the foot of Main street, South McGregor, in said State, 

in a westerly direction, by the most practicable route, on or near 
463 thetorty-third parallel of north latitude, until it shall intersect, 

in the county of O’Brien, a railroad running from Sioux. City, 
Iowa, to the Minnesota State line, by act of Congress approved May 
12 , 1864, and entitled “An act fora grant of lands to the State of 
lowa in alternate sections, to aid in tlre construction of a railroad 
in said State,” be, and the same are hereby, granted to and conferred 
upon the Chicago, Milwaukee & St. Paul ‘Railw ay Company, which 
company now ownes and operates the said railroad from McGregor 
to Algona, upon the following express terms and conditions, viz: 
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That the last named company shall, in extension of its present line 
of road from McGregor to Algona, build and construct its road from 
Algona, in Kossuth county, to Emmetsburg, in Palo Alto county, 
and locate and establish its depot upon the grounds selected by the 
McGregor & Missouri River Railway Company, as shown by the 
town plat of Emmetsburg; thence to Spencer, in Clay county, and 
locate and establish its depot upon section seven (7), township 96, 
range 36, on or before the first day of January, 1879; thence on the 
most direct and practicable route to a point of connection with the 
Sioux City & St. Paul railroad, within one-half mile of the corporate 
limits of Sheldon, in O’Brien county, on or before the first day of 
January, 1880. 
* * * * * * * * 

Section 6. The said railroad shall be built upen and subject to all 
the terms and conditions named in the act of 1868, approved March 
dist, 1868, granting.said lands to the McGregor & Sioux City Rail- 
way Company, save as such terms and conditions are changed by 
this act or are inapplicable. 

* * * * * * * 

SEcTION 10. This act, being deemed of immediate importance, shall 
take effect and be in force on and after its publication in the Iowa 
State Register and Iowa State Leader, newspapers published at Des 
Moines, Iowa. 

Approved February 27, 1878. 


464 Srate oF Iowa, ss: 
OFFICE OF SECRETARY OF STATE. 

I, Josiah T. Young, secretary of State of the State of Iowa, and 
custodian of the acts and resolutions of the General Assembly of 
said State, do hereby certify that the foregoing are correct and lit- 
eral transcripts of the original rolls on file in said office. 

In testimony whereof witness my land and the official seal of the 
State, this 830th day of November, A. D. 1878. 

[STATE SEAL. | JOSIAH T. YOUNG, 
Secretary of State of Iowa. 


STATE OF WISCONSIN, ee 
County of Milwaukee, { ° 


D. J. Whittemore, being duly sworn, deposes and says: That he is 
the chief engineer of the Chicago, Milwaukee and St. Paul Railway 
Company ; that he knows the line of road from Algona to Sheldon, 
in the State of Iowa, and that the distance from said Algona to said 
Sheldon, over said railway, is eighty-four and four-tenths miles. 


And further this deponent says not. 
D. J. WHITTEMORE. 


Subscribed and sworn to before me, this 8th day of February, 
1879. | 
[NOTARIAL SEAL. ] GEO. A. PARKER, 
) Notary Public. 
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465 Exuipit No. 25. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, December 20th, 1880. 

I,€. W. Holcomb, Acting Commissioner of the General Land 
Office, do hereby certify that the annexed copies, namely, certificate 
of the Governor of Iowa, issued December 5, 1870, of the construc- 
tion of the McGregor and Missouri River railway line from McGre- 
gor to Algona, in Kossuth county, State of Iowa; certificates of the 
president and chief engineer of said railway company, diagrams 
showing line of constructed road; chapters 144, 16, and 58 of the 
State laws, approved April 20, 1866, February 27, 1868, and March 
31, 1868; and letter of the Governor of Iowa, of December 5, 1870, 
are true and literal exemplifications of the originals on file in this 
office. , 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed at the city of Washington, 
on the day and year above written. 

[Seal United States General Land Office. j 

C. W. HOLCOMB, 


Acting Commissioner of General Land Office. 


STATE OF Iowa, EXECUTIVE DEPARTMENT, 
Drs Moines, Dec. 5, 1870. 
In pursuance of an act of Congress, entitled “An act for a grant 
of lands to the State of Iowa in alternate sections, to aid in the con- 
struction of a railroad in said State,” and of chapter 144 of the acts 
of the eleventh General Assembly of the State of Iowa, entitled 
“An act to accept the grant of land to the State of Iowa, made by 
act of Congress of May 12, 1864, and to carry out the provisions of 
said act, entitled, &e., approved April 20th, 1866, and of 
466 chapter 16 of the acts of the twelfth General Assembly of said 
State, approved February 27, 1868, entitled “An act to re- 
sume all the lands and rights conferred upon the MeGregor West- 
ern Railroad Company, by or under an act of Congress approved 
May 12th, 1864,” and of chapter 58 of the acts of the same General 
Assembly, approved March 31st, 1868, entitled “An act making a 
grant of land to the McGregor and Sioux City Railway Company, 
or in case of their failure to accept the same to the Forty-third Par- 
allel Company, and to execute the trust conferred by act of Con- 
eress, entitled ‘An act for a grant of land,’ &e., copies of which aets 
of the General Assembly are hereto attached, marked, respectively, 
A, B, and C: 


I, Samuel Merrill, Governor of the State of Towa, do hereby cer- 
tify that the annexed maps constitute a correct delineation of the 
completed part of the railroad contemplated in said act of Congress 
“from McGregor, in said State, in a westerly direction by the most 
practicable route, on or near the forty-third parallel of north lati- 
tude,” &ec.; that said road is built in a good, substantial, and work- 
manlike manner, and ina style and of a quality equal to the average 
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of first-class western roads; and that said road is completed to 
Algona, in Kossuth county, a distance of 182;3, miles by the line 
of said road from the city of McGregor. 
Given under my hand and the great seal of the State of Iowa at 
the capitol, this fifth day of December, A. D. 1870. Bee 
[STATE SEAL. ] | SAM. MERRILL. 


By the Governor : 


ED. WRIGHT, | 
Secretary of State. 


STATE OF New York, City and County of New York: 


I, Russell Sage, on oath, say that I am the president of the 

467 McGregor and Missouri River Railway Company, and that 

their road is completed and equipped from the city of Me- 

Gregor to the village of Mason city, in section 16, township 96, 

range 20 west, a distance of one hundred and twenty miles, or there- 

abouts, in accordance with the act of Congress, approved May 12, 

1864, granting land to aid in the construction of said railway by 

the name of the McGregor Western railroad, and the acts of the 
General Assembly of the State of lowa concerning the same. 

RUSSEL SAGE, 
Pres’t McGregor & Missouri River Railway Company. 


Subscribed and sworn to before me, this 30th day of December, 
1869. 
Witness mv hand and notarial seal. 
[SEAL. ] E. E. KENDRICK, 
Notary Public, County of New York, 
. No. 50 Exchange Place. 


(Here follow diagrams, marked pp. 468, 469.) 
470 Strate or Minnesota, County of Hennepin: 


D. C. Sheppard, of Minneapoljs, in said county and State, being 
duly sworn, deposes and says: That he is the chief engineer of the- 
McGregor and Missouri River railway; that said railway from the 
village of Mason City, in section 9, township 96 north, range 20 west, 
to the village of Algona, in section 1, township 95 north, range 29 
west, being 52,3, miles, as shown by the lines of the route in con- 
nection with the lines of the public surveys on this map, has been 
completed and equipped as required by law; and that this line of 
route shows the correct location of the said railway. 


D. C. SHEPARD. 


Sworn and subscribed before me, this 12th day of, October, 1870. 
[ NoTARIAL SEAL. ] THOMAS LOWRY, 
Notary Public, Minnesota. 


It is hereby certified that D. C. Shepard is the chief engineer of 
the McGregor & Missouri River railway, and that the location of 
the road, as represented on this map, is-correct and approved by the 
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of first-class western roads; and that said road is completed to 
Algona, in Kossuth county, a distance of 182,23, miles by the line 
of said road from the city of McGregor. 3 
Given under my hand and the great seal of the State of Iowa at 
the capitol, this fifth day of December, A. D. 1870. 
[STATE SEAL. ] SAM. MERRILL. 


By the Governor: 


ED. WRIGHT, 
Secretary of State. 


STATE OF NEw York, City and County of New York: 


I, Russell Sage, on oath, say that I am the president of the 

467 McGregor and Missouri River Railway Company, and that 

their road is completed and equipped from the city of Me- 

Gregor to the village of Mason city, in section 16, township 96, 

range 20 west, a distance of one hundred and twenty miles, or there- 

abouts, in accordance with the act of Congress, approved May 12, 

1864, granting land to aid in the construction of said railway by 

the name of the McGregor Western railroad, and the acts of the 
General Assembly of the State of Iowa concerning the same. 

RUSSEL SAGE, 
Pres’t McGregor & Missouri River Railway Company. 


Subscribed and sworn to before me, this 30th day of December, 
1869. | ; 
Witness mv hand and notarial seal. 
[SEAL. ] E. E. KENDRICK, 
Notary Public, County of New York, 
No. 50 Exchange Place. 


(Here follow diagrams, marked pp. 468, 469.) 
470 Stare or Minnesota, County of Hennepin: 


D. C. Sheppard, of Minneapoljs, in said county and State, being 
duly sworn, deposes and says: That he is the chief engineer of the 
McGregor and Missouri River railway; that said railway from the 
village of Mason City, in section 9, township 96 north, range 20 west, 
to the village of Algona, in section 1, township 95 north, range 29 
west, being 52,2, miles, as shown by the lines of the route in con- 
nection with the lines of the public surveys on this map, has been 
completed and equipped as required by law; and that this line of 
route shows the correct location of the said railway. 


D. C. SHEPARD. 


Sworn and subscribed before me, this 12th day of October, 1870. 
[ NoTaRIAL SEAL. ] THOMAS LOWRY, 
Notary Public, Minnesota. 


It is hereby certified that D. C. Shepard is the chief engineer of 
the McGregor & Missouri River railway, and that the location of 
the road, as represented on this map, is correct and approved by the 
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company, and also that the said portion of the said road has been 
completed and equipped in all respects as required by law. : 
McGREGOR & MISSOURI RIVER R’Y CO., 
By RUSSEL L SAGE, President. 


Attest: | J. M. BOKEE, 
Assis’t Sec’t’y. 


Laws of lowa.  Aets of the Eleventh General Assembly. 
Chapter 144. 

An act to accept the grant of Jand to the State of Iowa, made by 
act of Congress of May 12, 1564, and to carry out the provisions 
of said act, entitled “An aet for a grant of land to the State of 
Towa, in alternate sections, to aid in the construction of a railroad 


In ane State.” 


SecTION 1. Be it enacted by the General Assembly of the State of 
Iowa, That the lands, rights, powers, duties, and trusts conferred 
upon the State of Iowa, by an act of Congr ess, approved July (May) 
12th, 1564, entitled “An act for a grant of land to the State of Iowa, 

in alternate sections, to aid in the construction of a railroad 
471 in said State,’ are hereby accepted by said State upon the 

terms, conditions, and restrictions, contained in said act of 
Congress. 

Sec. 2. Whenever any lands shall be patented to the State of Iowa, 
in accordance with the provisions of said aet of Congress, said lands 
shall be held by the State in trust for the benefit of the railroad 
company entitled to the same by virtue of said act of Congress and 
to be deeded to said railroad company, as shall be ordered by the 
Legislature of the State of Iowa, at its next regular session, or at 
any ~—s thereafter. 

Sec. 3. This act, being deemed by the General Assembly of imme- 
diate canon Ince, shall take effect and be in force from and after its 
publication in the Iowa State Register and Iowa Homestead, news- 
papers published at Des Ts lowa 

Approved April 20th, 1866. 

I hereby certify that the foregoing act was published in the Iowa 
State Register on the 2d day of May , 1866, and in the Iowa Home- 


stead on “the 10th day of May, 1866. 
(Signed) JAMES WRIGHT, 
Sec’'t?y of State. 


ee 


Laws of Iowa. Twelfth General Assembly. 
Chapter 16. 

An act to resume all the lands and rights conferred upon the Me- 
Gregor Western Railroad Company, by or under an act of Con- 
gress, approved May 12, A. D. 1864. 

Whereas by an act of Congress, approved May 12th, A. D. 

472-1864, entitled “An act for a grant of land to the State of Iowa, 
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in alternate sections, to aid in the construction of a railroad 
in said State,” certain lands were granted to the State of Iowa for 
the use and benefit of the McGregor Western Railroad Company for 
the purpose of aiding in the construction of a railroad from a point 
at or near the foot of Main street, South McGregor, in said State, in 
a westerly direction, by the most practicable route, on or near the 
forty-third parallel of north latitude, until it shall intersect the pro- 
posed railroad running from Sioux City to the Minnesota State line, 
in the county of O’Brien, in said State of Iowa, which said grant 
was made to and accepted by the State of lowa upon the conditions, 
restrictions, and qualifications therein named; and 7 

Whereas said act of Congress further provides that in the event of 
the failure of said McGregor Western Railroad Company to build 
twenty miles of said road during each and every year from the date 
of its acceptance of said grant, then the State may resume said grant 
and so dispose of the same as to secure the completion of a road on 
said line; and | 

Whereas said McGregor Western Railroad Company has wholly 
failed to build said railroad as therein required, and to perform the 
conditions of said grant, and has forfeited all rights to the benefits of 
said grant: Now, therefore— 

Section 1. Be it enacted by the General Assembly of the State of 
Iowa, That all lands, and all rights to said lands, granted, or in- 
tended to be granted, to the McGregor Western Railroad Company 
by said act be, and the same are hereby, absolutely and entirely re- 
sumed by the State of Lowa, and that the same be, and are, as fully 
and absolutely vested in said State as if the same had never been 

granted to said railroad company. 
473 SEcTION 2. This act, being deemed of immediate import- 
ance, shall take effect and be in force from and after its pub- 
lication in the Iowa State Register and Iowa Statesman, newspapers 
published at Des Moines, lowa. 

Approved February 27th, 1868. | 7 

I hereby certify that the foregoing act was published in the Iowa 
Statesman Feb’y 28th, 1868, and in the Iowa State Register Febru- 
ary 29th, 1868. 

(Signed) ED. WRIGHT, 
Sect’y of State. 


Laws of Iowa. Acts of Twelfth General Assembly. 
Chapter 58. 

An act making a grant of land to the McGregor and Sioux City 
Railway Company, or, in case of their failure to accept the same, 
to the Forty-third Parallel Company, and to execute the trust con- 

ferred by act of Congress, entitled “An act for a grant of land to 
the State of Iowa, in alternate sections, to aid in the construction 
of a railroad in said State,” approved May 12th, 1864. 


Section 1. Be it enacted by the General Assembly of the State of 
Iowa, That all the lands, rights, and privileges that are granted to 


’ 
: to. an 
seins eile aha tialbciginlaiasdialitiisliacaal PEND. Sas 


208 =5.C. & ST. P. R. R. CO., &C., VS. C., M. & ST. P. R’Y CO. AND 


the State of Iowa by an act of Congress, approved May 12th, 1864, 
for the purpose of aiding in the construction of a railroad from a 
point at or near the foot of Main street, South McGregor, in said 
State, in a westeriy direction, by the most practicable route, at or 
near the forty-third parallel of north latitude, until it shall intersect 

the proposed railroad running from Sioux City to the Minne- 
A474 — sota State line 1n the county of O’Brien, in said State of Iowa, 

and hereby granted and conferred to and upon the McGregor 
& Sioux City Railw: ay Company, a corporation organized under the 
laws of the State of Iowa: Provided, Said railroad company accept- 
ing the provisions of this act shall at all times be subject to such 
rules , regulations, and rates of tariff for the transportation of freights 
and passengers as may from time to time be enacted and provided 
for by the General Assemnbly of the State of Iowa. and further sub- 
ject to the conditions, limitations, restrictions, and provisions con- 
tained in this act and in the acts of Congress granting said lands to 
the State of Iowa. 

Sec. 2, This grant is made upon the express condition that said 
railway company shall have constructed and in running order a line 
of railway, as required by the provisions of the act of Congress mak- 
ing said grant to the State and of this act, upon the most practicable 
route on or as near as practicable to the forty-third parallel of north 
latitude, running within one mile of New Hampton, in Chickasaw 
county, and running from thence by way of and within one mile of 
St. Charles City, Mason City, and Algona, until it shall intersect, in 
the county of O’Brien, in this State, the proposed railroad running 
from Sioux City to the Minnesota State line. 

Sec. 3. This grant is conferred on the McGregor & Sioux City 
Railway Company on the further express conditions that in case 
said company shall fail to have its railway built and completed in 

good running order as far west as to Chickasaw, in range fourteen, 
in Chickasaw county, by the first day of September, 1869, or in case 
said company shall fi ail to build and’ complete in good running order 
at least twenty miles in addition in each and every year thereafter, 
and the whole of said road by the first day of December, 1875, then, 

and in case of any such failure, or in failure to comply with 
475 ~— any of the conditions of this act, the State of lowa may at any 
time resume all rights conferred by this act, and resume all 
rights to the lands hereby granted and which may remain undis 
posed of to said company on account of road actually built in com- 
phance with the terms of this act: Provided, That if in any one yea 
more road shall be built than is required by this act it shall be re- 
garded and treated as road built in the next succeeding year or 
ears. 

Sec. 4. This railway shall be constructed upon the usual gauge of 
othér first-class railroads in this State, and shall be constructed and 
finished in a style and of a quality equal to the average of other 
first-class Western railroads. 

Src. 5. The said company shall be entitled to the benefit of the 
selections of land already made under the grant of the State of Iowa 
of lands to aid in the construction of a railroad from McGregor west- 
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ward on or near the forty-third parallel, approved May 12th, 1864, 
and the line located under said grant shall be binding only so far as 
applicable to said sections. 

Sec. 6. It is hereby made the duty of the Governor, when ten con- 
secutive miles of railroad has been built in accordance with the pro- 
visions of this act, to certify that fact to the Secretary of the Interior, 
and so on for each consecutive ten miles thereof as the same shall be 
completed ; and whenever the said McGregor and Sioux City Rail- 
way Company shall have completed in good running order, accord- 
ing to the provisions of this act, its railway to a point within one 
mile of St. Charles City, in Floyd county, it shall be the duty of the 
Governor of this State to cause patents to be issued to said railway 
company for one hundred and fifty sections of said land; and when 
the said railway company shall in like manner have completed 

its railway to the east line of range twenty-two, in Cerro Gordo 
476 —_ county, then the said Governor shall cause patents to be issued 

to said railway company for one hundred and fifty sections of 
land ; and when the said railway company shall in like manner have 
completed its railway to a point within one mile of Algona, in Kos- 
suth county, then the Governor shall cause patents to be issued to 
said company for one hundred and fifty sections more of said lands; 
and when the said company shall in like manner have completed its 
railway to the Little Sioux river, then the said Governor shall cause 
patents to be issued to said company for all the balance of the lands 
granted for that purpose: Provided, That the said railway compan 
shall not convey or encumber any of said lands prior to the time it 
shall be entitled to patents therefor, as provided in this act; and this 
act shall not be so construed as to grant to said railway company or 
any person or persons whomsoever any of said lands for any railroad 
heretofore built. : 

Sec. 7. All lands embraced in said grant which were entered prior 
to January 1, 1866, under the homestead laws of the United States, 
shall be patented by Governor of this State to the parties by whom the 
same were so entered, or to their heirs or grantees, upon the pay- 
ment by them into the State treasury, within two years from the 
passage of this act, of the price of such lands as homesteads under 
the laws of the United States; and the money so paid for such lands 
shall be held for and paid over to said railway company when such 
lands would have been earned by said company by the extension of 
said road as required in this act. 

Src. 8. It is further expressly provided that if said McGregor and 
Sioux City Railway Company shall fail or refuse to accept of this 
grant upon the conditions hereby imposed, and in time and man- 

ner as herein required, the Forty-third Parallel Railway Com- 

477 —-pany may accept the grant within sixty days thereafter, and 

shall thereby become substituted to all the rights and subject 

to all the conditions hereinbefore mentioned to the same extent as 

if said Forty-third Parallel Railway Company had been mentioned 

in this act in the place of the McGregor & Sioux City Railroad (way) 
‘ompany, whenever the same occurs therein. 

Sec. 9. The said McGregor and Sioux City Railway Company 
27—169 | 
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shall assent to and accept the provisions of this act by a written 
instrument under the seal of such corporation, with the signatures of 
the proper officers, within sixty days after the passage of this act ; 
which said acceptance shall be tiled in the office of the secretary of 
State, and be by him recorded in the book by him kep* for the re- 
cording of articles of association. 

And as a further condition of this grant and at the time of the 
acceptance hereinbefore required, and as a part thereof, the said Mc- 
Gregor and Sioux City Railway Company shall procure and file 
with the secretary of State a full, absolute, legal, and effectual 
waiver, release, and surrender of all claim, right, or interest, or pre- 
tended claim, right, or interest of the McGregor Western Railroad 
(way) Company, its successors or assigns, in or to any of the lands 
granted to this State by act of Congress, approved May 12th, A. D. 
1864, which claim, right, or interest arises out of or is on account 
of any railroad already constructed : Provided, That if the Congress 
of. the United States shall make any additional grant of land to the 
State of Iowa to aid in the construction of a railroad from McGre- 
gor, or any Intermediate point to a point in O’Brien county, and 
the said McGregor and Sioux City Railway Company, their succes- 
sors or assigns, shall comply with all the provisions of this act, and 

shall construct their railroad to O’Brien county in the 
478 manner and time as provided in this act, then this release 

shall not operate to deprive said last-named company, their 
successors or assigns, of land in said contemplated additional grant 
for any railroad constructed on said line between McGregor and 
O’Brien county. 

Sec. 10. This act, being deemed of immediate importance, shall 
take effect and be in force from and after its publication in the Daily 
State Register and Lowa Evening Statesman. 

Approved March olst, 1868.: 


I hereby certify that the foregoing act was published in the low: 
Evening Statesman April 2d, 1868, and in the Daily State Register 
April 3d, 1868. 

(Signed) ED. WRIGHT, 
Sect’y of State. 


STATE OF Iowa, EXecutTiIvE DEPARTMENT, 
Drs Moines, Dec. 5, 1870. 
Hon. Columbus Delano, 
Secretary of the Interior, Washington, D. C. 

Sir: I have the honor to acknowledge receipt of your letter of 
Nov. 12th ult., calling attention to defects in certificates heretofore 
issued by me in relation “to the construction of a railroad from a 
point at or near the foot of Main street, South McGregor, in Iowa, 
in a westerly direction, by the most practicable route, on or near the 
forty-third parallel of north latitude,” &e. In reply thereto I trans- 
mit herewith a certificate showing the completion of 182,25 miles of 
railroad westward from McGregor in the manner required by act of 
Congress. | 3 


a 
Y 


In further reply I would state that the acts of the General 
479 Assembly of Iowa, of which I send copies, show that the grant 

to the McGregor Western R. R. Co. has been resumed by the — 
State and regranted to the McGregor & Sioux City Railway Com- 
any. 

The latter has since changed its name to the McGregor and Mis- 
sourl River Railway Co., and as such is rapidly building the road. 
Hoping the papers now sent will be satisfactory, I have the honor to 
request that you will place the same on file and return to me the cer- 
tificates heretofore sent, and which have been found to be defective. 

Respectfully, SAM. MERRILL. 


Exnuisir No. 26 - 


Contains Exhibit- Nos. 13, 14, and 4, supra, and Exhibit No. 13 of 
the bill. . 


480) Exuisit No. 26—(Corrected.) 

(The following is a portion of Exhibit No. 26 which was intro- 
duced in evidence, but not printed heretofore :) 

Lands in Dickinson county Iowa, certified by the Governor of 
said State to the Sioux City & St. Paul Railroad Company. 


(Here follows list of lands shown by Exhibit No. 13 of the bill, 
together with following lands, which, by inadvertence, were not 
printed in Exhibit 13:) 
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THE STATE OF IOWA 
To all to whom these presents shall come, Greeting: 

Whereas the lands d scribed in the foregoing list have been 
patented to the State of lowa by the United States under act of Con- 
gress of May 12, 1864, and to aid in the construction of a railroad 
irom Sioux City to the south line of Minnesota, at such point as the 
State might select, between the Big Sioux and the west fork of the 

Des Moines river; and 
481 Whereas the State of Iowa, by act of the General Assembly, 
approved April 3, 1866, eranted to the Sioux City and St. 
Paul Railroad Company all lands granted by said act of Congress 
for the purpose of aiding in the construction of said road; and 

Whereas, by act of the General Assembly, approved March 13 
1874, the Governor is authorized and directed to certify to said rail- 
road company any lands now held by the State in trust for said 
company. 

Now, therefore, I, Joshua G. Newbold, Governor of the State of 
Iowa, by the authority in me vested by said act of the General As- 
sembly, do hereby certify to the Sioux City & St. Paul Railroad 
Company the lands described in the foregoing list for the purpose of 
vesting in said company the title thereto, subject to any valid inter- 
fering rights that may exist to any of the tracts therein described. 

In { testimony whereof I have hereunto set my hand and caused to 
be affixed the great seal of the State of Iowa. Done at Des Moines 
the thirty-first day of December, in the year of our Lord one thou- 
sand eight hundred.and seventy-seven, and of the State of Iowa the 


thirty-second. 
J. G. NEWBOLD, 
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By the Governor: 
‘{h. s. | JOSIAH T. YOUNG, 
Secretary of State. 


I certify that the foregoing deed is recorded in volume A, pages 
567, 568, 569. : 
DAVID SECOR, 
Register State Land Office. 


Lands in Osceola county, Iowa, certified by the Governor of said 
State to the Sioux City & St. Paul Railroad Company. 

(Here follows list of lands shown by Exhibit No. 15 of the bill, 
together with the following piece of land which, by inadvertence, 
was not printed in said Exhibit No. 3 :) 


Parts of section. Acres. 


Section. 
Town 
Range. 
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482 THe State or Iowa: 


To all to whom these presents shall come, Greeting : 


Whereas the lands described in the foregoing list have been pat- 
ented to the State of Iowa by the United States under act of Con- 
gress of May 12, 1864, to aid in the construction of a railroad from 
Sioux City to the south line of Minnesota, at such point as the State 
might select, between the Big Sioux and the West Fork of the Des 
Moines river; and 

Whereas the State of Iowa, by act of the General Assembly, ap- 
proved April 3, 1866, granted to the Sioux City & St. Paul Railroad 
Company all lands granted by said act of Congress, for the purpose 
of aiding in the construction of said road ; and 

Whereas, by act of the General Assembly, approved March 18, 
1874, the Governor is authorized and directed to certify to said rail- 
road company any lands now held by the State in trust for said 
company : 

Now, therefore, I, Joshua G. Newbold, Governor of the State of 
Iowa, by the authority in me vested by said act of the General As- 
sembly, do hereby certify to the Sioux City & St. Paul Railroad 
Company the lands described in the foregoing list for the purpose of 
vesting in said company the title thereto, subject to any valid inter- 
fering rights that may exist to any of the tracts therein described. 

In testimony whereof I have hereunto set my hand and caused to 
be affixed the Sreat seal of the State of Iowa. Done at Des Moines 
the thirty-first day of December, in the year of our Lord one thou- 
sand eight hundred and seventy-seven, and of the State of Iowa the 


thirty-second. 
J. G. NEWBOLD. 
By the Governor: 


[L. s.] JOSIAH T. YOUNG, 
Secretary of State. 


I hereby certify that the foregoing is recorded in vol. 2, pages 1 to 


DAVID SECOR, 
Register State Land Office. 


6, inclusive. 


483 Exnipit 27.—Hvuau Ryan, U. 8S. Commissioner. 


Transcript of Trust Deed from Sioux City and Saint Paul Railroad 
Company to Elias F. Drake and Alexander H. Rice, Osceola County, 
Towa. . 


484 This indenture, made this first day of August, in the year 
one thousand eight hundred and seventy-one, witnesseth : 

That whereas the Congress of the United States did, by an act ap- 
proved March 3d, 1857, and by an act approved May 12th, 1864, 
grant to the State of Minnesota certain lands hereinafter described, 
and did, by an act approved May 12th, 1864, grant the certain lands 
hereinafter described to the State of Iowa, all for the purpose of aid- 
ing in the construction of a railroad from St. Paul, in the State of 
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Minnesota, to Sioux City, in the State of Iowa, and which last- 
named State granted the said lands in Iowa to the Sioux City and 
Saint Paul Railroad Company; and whereas the State of 
485 Minnesota did, by various acts of its Legislature, grant said 
Jands lying in the State of Minnesota to the said Saint Paul 
and Sioux City Railroad C ompany, and by an act approved March 
5th, 1869, authorize the last-named company to transfer such por- 
tions of its line of road to be built in Minnesota, and such portion of 
its land grant as it should deem proper to the Sioux City and Saint 
Paul Railroad C ompany of Lowa, authorizing said last-named com- 
pany to construct a portion of said road, and to own, hold, and con- 
trol such portion of said road and lands as should be so transferred ; 
and whereas said companies made an agreement, dated March 
486 3d, 1871, by which the portion of said road lying between 
Saint James, in Minnesota and the Iowa State line, was to be 
built and owned by the Sioux City and Saint Paul Railroad Com- 
pany, and by which all. the tithe and interest in the lands herein- 
after described and mortgaged, and lying in the State of Minnesota, 
was transferred to, and was to become vested in said Sioux City and 
Saint Paul Railroad Cotmapany for building said portions of road so 
transferred, by virtue of which several laws and acts done, and by 
virtue of other laws, acts, and things the Sioux City and Saint Paul 
Railroad Company is entitled to own,-sell, mortgage, and con- 
487 ~~ vey the jands hereinafter embraced in this deed of trust and 
mortgage ; and whereas the board of directors of the Sioux 
City and Saint Paul Railroad Company for the purpose of providing 
money to construct said railroad from Saint James to Sioux City 
aforesaid, determined by resolution to issue bonds to the amount of 
two millions eight hundred thousand dollars, to bear a semi-annual 
interest of four per cent., but principal and interest to be payable 
only from the proceeds of sales of lands so mortgaged, and when all 
the proceeds of said lands are exhausted the unpaid portion of said 
bonds or coupons to be utterly void. Said bond to be in form sub- 
stantially as follows: , 


No. 
488 Land-Grant Mortgage Bond. 


$500 


Unitrep States oF America, States of Iowa and Minnesota: 
The Sioux City and Saint Paul Railroad Company. 


The holder hereof is entitled to receive the sum of five hundred | 
dollars in lawful money of the United States, with interest thereon 
free of United States income tax, at the rate of eight per cent. per 
annum, after the first day of January, one thousand eight hundred 
and seventy-two, payable on the presentation of the proper interest 
coupons, in their numerical order according to the provisions of a 

deed of trust of certain lands made to Alexander H. Rice and 
489 Elias I. Drake of the date hereof. This bond, with others of 
like tenor and date amounting In all to two millions eight 
hundred thousand dollars, is based upon said mortgage lands, being 


» 


od 
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about five hundred and fifty thousand acres which the Sioux City 
and Saint Paul Railroad Company promise to sell and distribute the 
proceeds according to the terms of said trust deed equally to the 
holders of all said bonds, and it is distinctly understood and agreed 
that said company shall not be held lable upon this bond for any 
amount above the net proceeds delivered from said lands, and when 
all of said lands shall be disposed of and all moneys arising 
490 therefrom distributed to the holders of said bonds this instru- 
ment shall be void. This bond (with all unpaid coupons 
attached) will be received at par for the face thereof in payment for 
any of said mortgaged lands at their current appraised sale value, 
and this bond shall pass by delivery or by transfer on the books of 
the company after a registration of ownership certified hereon by 
the transfer agent of the company. No transfer except on the books 
of the company shall be void unless the last transfer be to bearer. 
In testimony whereof the said Sioux City and Saint Paul Railroad 
Company has caused this bond to be signed by its president and 
secretary, and its corporate seal to be hereto affixed at 
491 Sioux City, Iowa, the first day of August, in the year one 
thousand eight hundred and seventy-one. 
This bond shall. be of no validity unless certified by the trustees 
named therein. | 
(S’o'd) | E. F. DRAKE, President. 
G. A. HAMILTON, Secretary. 
(Stamp. ] ? 


We certify that this bond is one of a series described and secured 


as stated herein. 
ALEX. H. RICE, 
Kk. F. DRAKE, 


Trustees. 


‘Now, for the purpose of securing and providing for the payment 
of the principal and interest of the said two milhon eight hundred 
thousand dollars of bonds to be so issued, the Sioux City and 

492. Saint Paul Railroad Company, party of the first part, in con- 
sideration of the premises and of one dollar to it in hand paid 

by Alexander H. Rice, of Boston, Massachusetts, and Elias F. Drake, 
of Saint Paul, Minnesota, parties of the second part, trustees for all 
the holders of said bonds, hereby grants, bargains, sells, and conveys 
to said Alexander H. Rice and Elias F. Drake, parties of the second 
part, and to their successors and assigns, forever, all and singular 
the following-described lands lving and being in the State of Iowa, 
reserving and excepting therefrom, however, for the purposes of a 
right of way for its railroad fifty feet in width on each side 

493 of the center of its track as now built through said lands; 
and, where said road passes through excavations requiring 
fences for protection against snow, reserving and excepting a dis- 
tance not exceeding one hundred feet on each side of the center of 
the said track; also reserving and excepting not exceeding ten acres 
at any station, to be set off and to be known as depot grounds; re- 
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serving also the right to open and maintain, when required, ditches 


for drainage over any of said lands, more particularly describing the 


lands herein conveyed, with the exceptions and reservations before 
stated. | 
All the lands granted by Congress by said act, approved May 
twelfth, 1864, lying and being in the State of Iowa, that 
494° may hereafter be patented or otherwise transferred by the 
United States or the State of [owa to the party of the first part, 
or to which said first party may acquire title by reason of said grant, 
supposed to be not less than three hundred and twenty-five thousand 
acres within the State of Iowa; also all and singular the lands granted 
by the said act of Congress, approved March 8, 1857, which were 
transferred, or intended to be transferred, by the first party by a certain 
agreement, executed aud made by the Saint Paul and Sioux City 
Railroad Company and the first party, dated March 3d, 1871, being 
so many of the lands granted by the State of Minnesota by 
495 — said last-named act, as shall be found lying within the origi- 
nal six-mile limits of the said grant, from a point twenty miles 
west from the west side of range number thirty-one, being all the 
lands of said grant of March 3d, 1857, in place westerly from said 
beginning point, to be taken according to the mode of adjusting 
adopted by the State, commencing at the west end of the block of 
advance sections retained by the Saint Paul and Sioux City Railroad 
Company, which advance sections: lie and extend twenty miles im- 
mediately west of said range number thirty-one, and have been con- 
veyed to said last-named company for road by it heretofore 
496 constructed, the quantity hereby conveyed being estimated 
at not less than two hundred and thirty thousand acres, re- 
serving to the first party and excepting from this conveyance lot 
number five and the southeast quarter of the southeast quarter of 
section fifteen, township one hundred and four, range thirty-nine, 
containing eighty-one and fifteen hundredths (;4%5) acres; excepting 
also the right-of-way lands for stations, for fencing against snow, 
and for ditehes, to the same extent, when required, as provided here- 
inbefore through and over lands described as in the State of Iowa, 
the whole quantity of lands herein conveyed being estimated at not 
less than five hundred and fifty-five thousand acres in both 
497 ~=States, but to include all the lands that may become the prop- 
erty of said first party under and by virtue of said grants of 
Congress, subject to the exceptions before named, and subject also to 
the conditions, restrictions, provisions, and limitations, provided 
herebefore and following. | 
ArvIcLE 1. That whenever the holders of a majority of said bonds 
shall so determine they may call a meeting of all the said bond- 
holders at the citv of New York, at a time and place of which at 
least sixty days’ previous notice, stating the object of the meeting, 
shall be given by publication in one or more daily newspapers 
498 — of general circulation in said city,and at such meeting, if the 
holders of two-thirds in amount of the bonds outstanding 


concur, they may organize by choosing a temporary or permanent 


chairman and secretary, and may resolve to take the control, manage- 
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ment, and sale of all the lands embraced herein then undisposed 
of, and may appoint managers or agents to represent them who may 
determine the price at which any of such lands may be sold, the 
time, manner, and terms of sale, and payments therefor, and do all 
things relating to the control, management, and sale of said lands, 
that the party of the first part could lawfully do had such 
499 ~=meeting and organization of bondholders not taken place, or 
managers or agents been appointed. 

ARTICLE 2. At any meeting provided for as in article first, bond- 
holders may, for each bond, cast one vote in person or by proxy, but 
all persons claiming to vote as holders of bonds shall at the time 
and place of voting furnish evidence of ownership or control of 
bonds by exhibiting in his possession the bonds on which he claims 
to vote, or shall file an affidavit of such ownership or possession of 
said bonds, describing the same particularly by x and number, 
and the officer before whom such affidavit is made shall certify that 

said bonds were in the possession of the said party at the date 
000 ‘thereof, but registry of bonds shall be sufficient evidence of 
ownership. 

ARTICLE 3. That until some default in the conditions hereof is 
made by the parties of the first part, or until the bondholders, as 
provided in the preceding article, shall take the control, sale, and 
management of said lands, the party of the first part shall hold, 
control, manage, bargain, and sell any and all of said lands, pre- 
scribe the prices for which they shall be sold, and the terms of sales 
and credits, subject, however, to the approval of the said party of 
| the second part or their successors in this trust. 

501 ARTICLE 4. Before any contract of sale or deed or other in- 

strument of writing, encumbering or conveying title of said 
lands, or any of them, shall be valid or binding against the party 
of the second part, every such contract, deed, or conveyance made 
by said first party shall be countersigned by said party of the sec- 
ond part, as trustees, or by their duly authorized attorney acting as 
such for one or both of them, as the case may be. 

ARTICLE 5. Whenever any contract or deed of sale shall be ap- 
proved or countersigned by said trustees the money — by the 
purchaser of such lands on account of such contract or deed or other 

money received on-account of such Jand shall be deposited 
502 with such .party or such trust company, savings, or other 

bank, as the said trustees shall deem safe and most for the 
interest of said trust; any and all contracts, notes or securities taken 
by the first party for deferred or other a on such lands so 
contracted, sold, or deeded, shall, when demanded of the first party, 
be assigned, transferred, and delivered to said second party, who shall 
be authorized to hold and control the same, and to deposit and dis- 
posed of the collections therefrom, in. the manner provided herein 
for other funds received by them. 

ARTICLE 6. From the funds received from the sale or use of lands 

and the proceeds and increase thereof, the said trustees 
503 are authorized, first, to pay all necessary expenses incurred in 
obtaining patents and title to said lands. Second. To pay all 
28—169 
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pnblic charges and taxes. Third. To pay all reasonable expense in- 
curred by them in the m: inagement of this trust, or which they may 
find necessary for the interest of the holders of said bonds. An ex- 
hibitin detail of such expenditures shall, as often as once a year, or 
oftener if required by the first party, be made by said trustees to the 
party of the first part; and if the holders of said bonds, under the 
provisions hereof, shall have taken control of the sale of said lands, 

then a like exhibit of such expenditures shall be made to the 
504° proper representatives of such bondholders, but no payment 

or allowance for personal services of said trustees shall be 
made unless first authorized by the first party or by the representa- 
tives of the bondholders or a proper court of law or chancery, which- 
ever, for the time being, shall have control of said lands, and the 
management thereof, or the funds arising therefrom. 

ArticLe 7. Whenever said trustees shall have in their control 
funds arising from the sale of lands sufficient to pay at least four 
per cent. interest on all of said bonds then outstanding, they shall 

give public notice in one or more newspapers of general cir- 
905 = culation in the city of New York of the time and place when 

they will redeem one or more of the coupons attached to said 
bonds in their regular order, and the funds for such payment shall 
be set apart and held specifically for each bondholder until called for 
by presentation of the proper coupons. 

ARTICLE 8. If it shall so happen that at the time set apart for pay- 
mentof any coupons, as provided in article seven, there shall be in 
the hands of said. second party funds sufficient to provide for all 
unpaid coupons then payable by the terms of the bond to which the 

same is attached, allowing one coupon as payable at the end 
506 of each six months from January first, 1872, and, in addition 

thereto, the sum of five thousand dollars or more,such express 
shall be applied to the redemption and extinguishment of outstand- 
ing bonds se the manner provided in article ninth following. 

‘ArricLE 9. Whenever the second party shall determine to extin- 
guish bonds, as provided in the last article, they shall give public 
notice, in one or more commercial newspapers of the city of New 
York, of the time and place where proposals will be received for the 
redemption of such number of bonds as may be surrendered to 

them for the amount of money held by them applicable for 
507 that purpose; the first publication of such notice to be at 
least sixty days before the time named for opening such pro- 
posals, and such notice: to be published at least five times during 
ach period of thirty days preceding the time named. At the time 
and place named the second party shall, in the presence of such 
of the bondholders as may choose to be present, open the tenders or 
bids, and accept to the amount required the bonds offered for the 
lowest sum, or if bids from two or more parties are alike, cast lots 
to determine the bonds to be redeemed. Bids shall name the sum 
per cent. that will be accepted for the face of the bond — 
508 which shall include, without taking same into account, all 
unpaid coupons and interest due to date. 
ArticLE 10. The bonds so redeemed with all coupons shall be 


cr 
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immediately cancelled in the presence of the register of bonds for 
the time being, and entries of redemption and cancellation made 
upon the register book and a list of said bonds so cancelled shall be 
furnished by the second party to the first part. 
_ ARTICLE 11. As soon asthe party of the first part shall be entitled 
to deeds or patents or other evidence of title from the United States 
or the State of Minnesota or Iowa, and any land shall be 
909 deeded or patented, a complete descriptive list shall be made 
and delivered to the party of the second part, and so from 
time to time until complete lists shall be furnished of all the lands 
included in the deed of trust. 

ARTICLE 12. As soon as practicable, the party of the first part 
shall fix a value on each suitable subdivision of land in convenient 
and appropriate tracts for which the same shall be sold on such pay- 
ments and such credits as may be most for the interest of the hold- 
ers of said bonds, which appraised value and terms of credit may 

be changed from time to time, but but the appraisals and 
510 terms of sale shall not be binding unless approved by the 

second party or by the agents or managers who may be ap- 
pointed by the bondholders as herein provided. 

ARTICLE 13. For the purpose of enabling the holders of bonds 
to convert the same into lands, as provided on the face of said 
bonds, the first party, witi the concurrence of the second party, 
shall make appraisals of said land when title to the same may be 
acquired, subject to revision from time to time, and such appraisals 
shall be known as and be the “current appraised value” of said 
lands as named in said bonds; until the true quantity of bonds 

embraced herein is ascertained such appraisal shall be based 
511 ona quantity of five hundred and fifty-five thousand acres, 

and such appraisal shall be fixed as near as may be at prices 
that will redeem all of said bonds at the face thereof at par, and 
pay all probable expenses and proper charges, and including also 
an excess of ten per cent. for contingencies, so that there may 
always remain. lands pro rata to satisfy and redeem all bonds on 
terms equally favorable with those that may have been at any pre- 
vious time surrendered for lands. 

ArtTICLE 14. Bonds shall be received in payment for lands at the 
“current appraised value,” rating such bonds at their face, exclud- 

ing any allowance for interest accrued thereon, but all un- 
512 paid coupons belonging to such bonds shall be surrendered 
with said bonds, but the right to use bonds in payment for 
lands shall only attach to such of the lands as may-at the time be 


“free lands,” which term includes all lands included herein not at_ 


the time sold, bargained, or set apart, or used for a town sight, de- 
pots, or other particular purpose, or contracted to be sold through 
any particular agency or in any particular manner, but embracing 
in the term “free land” all lands or lots forming parts of said 
originally granted lands held by the first party for general sale at 
its office. — 

ARTICLE 15. When bonds shall be surrendered in payment 
513 for lands they shall be immediately cancelled with all cou- 
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pons attached and reported to the register and to the firstparty in 
the manner provided in article tenth hereof. 

ARTICLE 16. The word trustee when used herein is declared to 
mean the trustees for the time being, whether those named herein 
or their successors, and in case any vacancy shall arise from any 
cause the party of the first part may appoint a successor; but if the 
holders of said bonds shall have organized and taken control, as 
provided hereinbefore, then the vacancy shall be filled by the rep- 
resentatives of the bondholders as so organized, and such repre- 

sentatives, after such organization, may remove any trustee 
514° and appoint a successor. The trustees may appoint one or 

more persons or corporation to act as their attorney-in-fact, 
for the purpose of more conveniently performing their duties, or 
either of said trustees may substitute and appoint an attorney-in- 
fact to represent him in his said duties, and the acts of said trustee, 
or trustees, by the properly-constituted attorney, shall be valid in 
law and elsewhere. Neither of the trustees shall be liable for the 
acts or malfeasance of the other, or the acts of any other agent or 
person employed by them in good faith in the course of their duties, 
and any trustee may resign at pleasure, but he shall on proper re- 

quest execute such papers, if any be necessary, as may be 
515 required to invest his successor with full control of the prop- 

erty, moneys, and assets pertaining to the trust. 

ArTICLE 17. The first and the second party hereto, with the con- 
currence in writing of three-fourths in amount of the holders of all 
outstanding bonds, acting by such agent as they may name in writ- 
ing, may modify and change the provisions hereof in any manner 
deemed for the equal interest of all holders of bonds, and after a pe- 
riod of ten years from the first day of January, 1872, they may take 
such measures, by sale of the remaining bonds or otherwise, as thev 

may think best to close the trust and pay all the remaining 
516 bonds, or distribute pro rata among the holders thereof the 
property or assets remaining, or such other method as they 
may agree upon, which shall be just to all parties, to close said trust; ; 
and when all of said bonds are redeemed, as provided herein, or, if 
not all redeemed, when all the lands or proceeds thereof shall be dis- 
tributed to the bondholders, then the said bonds and the interest 
coupons or claims attached or thereunto belonging shall be wholly 
void. : 
ArtIcLE 18. If the party of the first part shall at any time fail to 
well and truly perform all the agreements and undertakings which 
it has herein covenanted to perform, and well and truly act 
017 ~=so as to carry into effect the true meaning and intent of this 
instrument, the party of the first part may apply to any com- 
petent court of law or equity to enforce the provisions hereof, hereby 
agreeing that such court shall have full power and authority to 
make all orders and judgments necessary to enforce and protect the 
rights of the parties hereto. | 

ArtIicLE 19. Whenever the bonds issued under the provisions of 
this instrument shall all be paid, with the interest thereon.and the 
proper expences of the trust, or whenever there shall be in the hands 
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of the second party cash or obligations arising from the sale 

918 of said Jandssufficient to pay said bonds and the interest thereon 

and proper expences of the trust, then this instrument, as to 

all the remaining unsold lands, shall be void, and the remaining 

lands and any excess of money or obligations, after discharging the 

liens created by this trust, shall revert and belong to the party of the 

first part, to have and to hold the said described lands, with all the 

privileges and appurtenances thereto appertaining, to the said Alex- 

“ ander H. Rice and Elias F. Drake and their successors and assigns, 

% forever, for the purposes, uses, trusts, and subject to the conditions 
herein provided. 

In testimony whereof the party of the first part, by its president and 

secretary, have hereunto affixed the seal of said Sioux City 

019 ~=and Saint Paul Railroad Company, and by order of its board 

of directors, executed this instrument as the act and deed of 

the Sioux City and Saint Paul Railroad Company, the day and year 

first above written. 


| [seat.] THE SIOUX CITY AND SAINT PAUL | 
RAILROAD COMPANY, ; 
By E. F. DRAKE, President. 


GEORGE A. HAMILTON, 
Assistant Secretary. 


an = In presence of witnesses to signatures— 
EDW’D SAWYER. 
EDWARD BENEAU. 
——- ALEX. H. RICE. 


CHAS. S. KENDALL, Jr. 
GEO. H. MACKAY. 
ALEXANDER H. RICE, 
E. F. DRAKE, 
_ Trustees. 
STaTE OF MINNESOTA, Ramsey County: 


Be it known that on this twenty-eighth day of March, 1872, person- 
ally came before me, Elias F. Drake, president, and Geo. A. 
520 Hamilton, assistant secretary of the Sioux City and Saint 
Paul Railroad Company, to me personally known to be the 
persons described in, and who executed, the foregoing instrument, 
and acknowledged that they executed the same as officers and for 
the said company by order of its board of directors, and that the 
| sume was done freely and voluntarily, without fear or compulsion. 
! [SEAL. ] (S’g’d) P. HEFFERNAN, 
7 Notary Public, Minnesota. 
Filed for record May 19th, at 4 p. m., 1872. 3 
(S’p’d) D. L. McCAUSLAND, Recorder, 
Per J. F. GLOVER, Dep. 


ReEcORDER’s OFFICE, Osceola County, Iowa : 


521 J, E. Huff, recorder of Osceola county, State of Iowa, hereby 
certify that the foregoing is a true and correct transcript of 


a 
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the entries on mortgage record A, pages 23 to 31, inclusive, in this 
office. 


(S’p'd) | EK. HUFF, Recorder. 
Sibley, lowa, Nov. 50,1880. Osceola county, Iowa. 


Endorsed: Filed Apr. 22, 1881. E. R. Mason, elerk. 


522 Exuipir No. 28. 


Deed from McGregor Western R. R. Co. to Milwaukee and St. Paul 
Rh. R. Co. 


This indenture made the fifth day of August, A. D. 1867, by and 
between the McGregor Western Railway Company, a corporation 
duly incorporated under laws of the State of Iowa, of the first part, 
and the Milwaukee and St. Paul Railway Company, a corporation 
duly incorporated by the State of Wisconsin, of the second part: 
Witnesseth, That the McGregor Western Railway Company, for and 
in consideration of one dollar and of 975 shares of the said Mil- 
waukee and St. Paul Railway Company’s capital stock, of which 
one-half is common and one-half preferred, received to its full satis- 
faction by the McGregor Western Railway Company of the said 
Milwaukee and St. Paul Railway Company, and in consideration of 
the last-named company assuming and promising to pay all the 
mortgage bonds and past due coupons of the McGregor Western 
Railway Company, and of all the debts and valid contracts of said 
McGregor Western Railway Company hath granted, bargained, sold, 
uid conveyed and: by these presents doth grant, bargain, sell, and 
convey unto the Milwaukee and St. Paul Railway Company and to 
their successors and assigns forever all of their railway, rolling stock, 
equipment, and supplies embracing and including all their railroad 
from the Mississippi river at or near MeGregor in the county of 
Clayton, State of Iowa, thence running westerly and northwesterly 
through Clayton, Allamakee, and Winnesheik counties via Cresco 
in Howard county, to the Minnesota State line; thence in a north- 
westerly direction to Austin, in the county of Mower,in said Minne- 
sota; thence northerly through the counties of Mower, Dodge, Steele, 
Rice, Dakota, and Hennepin to Minneapolis, and embracing the 
branch from near Mendota or Fort Snelling to the city of St. Paul, 
in Ramsey county; including the bridge across the Mississippi river 
at St. Paul, and all further extension of the railrord of McGregor 
Western Railway Company as now authorized by law, or which may 

hereafter be authorized, including the right of way and land oc- 
523  cupied by said road, and all the. appurtenances, privileges, and 

franchises thereunto belonging, also embracing all the depots, 
station-houses, engine-houses, car-houses, warehouses, elevators, ma- 
chine-shops, work-shops, superstructures, erections, and fixtures, and 
all lands used for railroad purposes, and all buildings erected or in 
process of erection thereon, and all appurtenances, rights, and privi- 
leges thereunto belonging, and also all and singular the locomo- 
tiv es, tenders, passenger cars, carriages, tools, machinery, wood, coal, 
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rents, tools, profits, benefits, and advantages of said McGregor West- 
ern Railway Company relating thereto. To have and to hold the 
above granted and bargained premises, with the appurtenances 
thereof, and all the right, title, interest, and property and franchises 
of the said McGregor Western Railway Company in and to the 
premises above described or thereto pertaining unto the Milwaukee 
and St. Paul Railway Company, their successors and assigns, to their 
own proper use forever. And the said McGregor Western Railway 
Company, for itself and for its successors and assigns, doth covenant 
with the Milwaukee and St. Paul Railway Company, it successors 
and assigns, that it hath a good and indefeasible estate in fee-simple, 
and hath a good right to bargain and sell the same, and that it will, 
and that its successors and assigns shall warrant and forever defend 
the same to the said Milwaukee and St. Payl Railway Company, its 
successors and asssigns, against all claims and demands whatsoever. 
The above premises are granted subject to the payment of a mort- 
gage to Wm. B. Ogden and Samuel J. Tilden, Esq’rs, trustees, of 
$1,091,000 and interest, and subject to a mortgage to Washington 
Hernt and Russel Sage, Esq’rs, trustees, of $2,000,000, which mort- 
gage debts the said Milwaukee and St. Paul Railway Company 
hereby assumes and promises to pay; and subject to a contract with 
the Iowa and Minnesota Railway Construction Company, for 
524 the construction of the road from Cresco to Owatonna; the ob- 
ligations of which contracts, so far as the same are unsatisfied, 
the said Milwaukee and St. Paul Railway Company hereby assumes 
and agrees to save the McGregor Western Railway Company harm- 
less therefrom. | 
In witness whereof the said McGregor Western Railway Company 
have caused this indenture to be subscribed in its corporate name 
by its president and secretary, and hath caused its corporate seal to 
be hereunto affixed. 
[Seal of McGregor Western Railway Cumpany. ] 
THE McGREGOR WESTERN 
RAILWAY COMPANY, 
By GEO E. GREENE, President. 
GEO. CROOKE, Secretary. 


In presence of— 
CHARLES HATCH. 
ALBERT A. WOOD. 


STATE OF NEw YORK, ] se 
City and County of New York, J ° 
This is to certify that on this 6th day of August, A D. 1867, before 
me, a notary public duly commissioned in and for said city and 
county, and fully authorized to administer oaths and take acknowl- 
edgments of deeds, personally appeared George Greene, President, 
and George Crooke, secretary of the McGregor Western Railway 
Company, who, being by me duly sworn, did depose and say that 
they are respectively the president and secretary of the said railway 
company ; that they know the seal of said company, and that the 
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seal affixed to the foregoing deed is the seal of said company, and 
was affixed by its order, and that as president and secretary of said 
company they signed the name of said company thereto by like order 
of the company; and I further certify that the above parties 
5 are tome personally known to be the identical persons above 
indicated ; that they severally acknowledged the execution of 
said deed to be their voluntary act and deed, and the: voluntary act 
and deed of said company ; and IT hereby certify the said acknow]l- 
edgment to be in due form of law. 
In witness whereof [ have hereunto set my hand and affixed my 
notarial seal on the day and year above named. 
[SEAL OF NOTARY PUBLIC. | CHARLES H HATCH, 
Notary Public, City and County nil New York. 


[Internal revenue stamp, $60, canceled. J 


H25 


Filed for record, August 26th, 1867, at 3 o’clock p. m. 
J. EK. POWERS, Recorder, 
By C. McKAY, Deputy. 


STATE OF Towa, ais 
Winnesheik Co., °°" 
| ! RECORDER'S OFFICE. 

I, Wm. M. Fannon, recorder of Winnesheik county, State of Iowa, 
do hereby certify that the above and foregoing is a true and correct 
copy of the deed recorded in book “ P,” pages 175 & 176 & ’7 of land 
deeds, and of what it purports to be a copy. 

Cooy made Jan’y 20th, 1881. 

(Signed) WM. M. FANNON, 
Recorder of Winnesheik ( ounty, Towa. 


Exutipit No. 29. 


This indenture, made the tirst day of May, A. D. 1869, by and be- 
tween the McGregor and Sioux City Railway Company, hereinafter 
called the Sioux City Railway Company,a corporation duly ineorpo- 

rated under the laws of the State of Iowa,of the first part, and 
526 the Milwaukee and St. Paul Railway Company, hereinatter 

called the St. Paul Railway Company,a corporation duly incor- 
porated by the State of Wisconsin of the second part, witnesseth: That 
the MeGregor and Sioux City Railway Company, forand 1n considera- 
tion of six thousand five hundred dollars in money, and of one thou- 
sand and forty bondsof theSt. Paul Railway Company of the nominal 
ralue of one thousand dollars each, payable on the first day of July, 
1899, and secured by mortgage on the premises herein described 
and hereby conveyed, and of the like amount in the shares of capi- 
tal stock of said St. Paul Railway Company, of which one-half is 
common and one-half preferred, all of which consideration is of the 
present cash value of about one million six hundred thousand dol- 
lars, and in further consideration of the said St. Paul Railway Com- 
pany assuming and promising to purechasr on the same terms the 
remainder of said line of railroad when built, extending westerly 
from Nora Springs, hath granted, bargained, sold, and conveyed, 
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and by these presents doth grant, bargain, sell, and convey unto the 
Milwaukee and St. Paul Railway Company, and to thier successors 
and assigns forever, all their right, title, and interest and franchises 
in and to the line of railroad commencing at the junction of the 
Milwaukee and St. Paul railway, in Calmar, Winnesheik county, ex- 
tending westerly, as shown by the maps of said line of railroad, 
dated May Ist, 1869, on file in the office of said Milwaukee and St. 
Paul Railway Company, and in the register’s office of the respective 
counties, through the counties of Winnesheik, Chickasaw, and Floyd 
to sec. 7, township 96, range 18; also embracing all the depots, 
station-houses, engine-houses, and all lands in Calmar and at Nora 
Springs, or at any and all places between the two points used for 
railroad purposes, and all buildings erected or in process of erection 
thereon, and all appurtenances, rights, and privileges thereunto be- 
longing or appertaining. 

527 To have and to hold the above granted and bargained 
premises, with the appurtenances thereof, and.all the right, 
title, interest, and property and franchises a to the above 
described premises unto the Milwaukee and St. Paul Railway Com- 
pany, their successors and assigns, to their own proper use forever. 
And the said McGregor and Sioux City Railway Company hereby 
covenant and agree to make any and all further deeds or convey- 
ances of the premises above described, which the said St. Paul Rail- 
way Company may reasonably require as being necessary for the 
protection of their rights and property in the above-described 

premises. | | 
In witness whereof the said McGregor and Sioux City Railway 
Company have caused this indenture to be subscribed in its corpo- 
rate name by its president and secretary, and hath caused its corpo- 

rate seal to be hereunto affixed. 
[SEAL. ] McGREGOR AND SIOUX CITY 
RAILWAY COMPANY, 
By JOHN LAWLER, Vice President. 
GEO. CROOKE, Secretary’ 


In presence of— 
HOMAS UPDEGRAFF. 
W. D. CROOKE-. 


STATE OF Iowa, ree 
County of Clayton, ' 


Be it remembered that on the fifth day of May, 1869, before me, a 
notary public in and for said State and county, came John Lawler 
and George Crooke, who are personally known to me to be the iden- 
tical persons whose names are affixed to the foregoing indenture as 
respectively vice president and secretary of the McGregor and 

Sioux City Railway Company, and severally acknowledged 
528 the same to be their voluntary act and deed, and the volun- 
| tary act and deed of said railway company, and they each, 
being by me duly sworn, depose and say, each for himself, that he, 
John Lawler, is vice president, and that he, George Crooke, is secre- 
29—169 
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tary of said railway company; that they signed the foregoing in- 
strument as such vice president and secretary, and. caused the cor- 
porate seal of said company to be affixed thereto, all as the act and 
deed of said company, by order and authority of said company for 
the use and purposes therein mentioned. 

In testimony whereof I have hereunto set my hand and affixed 
my official notarial seal the day and year above named. 

[SEAL. ] THOMAS UPDEGRAFF, 
Notary Public. 


Filed for record May 10th, A. D. 1869, at 4 o’clock p. m. 
(Internal revenue stamp, $1,600.25, canceled May 1, 1869.) 


CYRUS McKAY, Recorder. 


STATE OF Iowa, \ 
ye bd y SS - 
Winnesheik Co., § 
R&CORDER’s OFFICE, Jan’y 20th, 1881. 
I, Wm. M. Fannon, recorder of said county, do hereby certify that 
the within and foregoing is a true and correct copy of the deed re- 
corded in book “S” of deeds, on pages 217 & 218, and of what it 


purports to be a copy of. 
, WM. M. FANNON, 
Recorder of Winnesheik County, Towa. 


529 _Exuipit No. 30. 


Copy of Deed. McGregor & Missouri River R’way Co. to the Milwaukee 
& St. Paul way Co. Filed March 3, 1870. HH. Keerl, Ree. 


This indenture, made the first day of February, A. D. 1870, by 
and between the McGregor and Missouri River Railway Company, 
lately called the McGregor and Sioux City Railway Company, a cor- 
poration duly incorporated under the laws of the State of Iowa, of 
the first part, and the Milwaukee and St. Paul. Railway Company, 
hereinafter called the St. Paul Railway Company, a corporation 
duly incorporated by the State of Wisconsin, of the second part, wit- 
nesseth : 

That the McGregor and Missouri River Railway Company, for 
and in consideration of four thousand dollars in money, and of one 
thousand and eight convertible mortgage bonds of the St. Paul Rail- 
way Company, of the nominal value of one thousand dollars e: ach, 
payable on the first day of July, 1899, and of the like amount in the 
shares of capital stock ‘of said St. Paul Railway Company, one-half 
of which is common and one-half preferred, all of which is the pres- 
ent cash value of one million six hundred thousand dollars, and in 
further consideration of the said St. Paul Railway Company assum - 
ing and promising to purchase on the same terms the remainder of 
said line of railroad when built, extending westerly from the East 
Fork of the Des Moines river, hath granted, bargained, sold, and con- 

veyed, and by these presents doth grant, bargain, sell, and 
530 convey unto the Milwaukee and St. Paul Railway Company 
and to their successors or assigns forever all their right, title, 


Sa 
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and interest and franchises in and to the line of railroad commenc- 
ing at the junction of the Milwaukee and St. Paul railway, at Nora 
Springs, in Floyd county, extending westerly, as shown by the maps 
of said line of railroad, dated February 1st, 1870, and on file in the 
office of said Milwaukee and St. Paul Railway Company and in the 
register’s office of the respective counties, through the counties of 
Floyd, Cerro Gordo, Hancock, and Kossuth, to the East Fork of the 
Des Moines riv er, say, range 29 west; also embr racing all the depots, 
station-houses, engine-houses, and all lands at Nora Springs, or at 
any and all places between the two points used for railroad pur- 
poses, and all buildings erected or in process of erection thereon, 
and all appurtenances, rights, and privileges thereunto belonging or 
appertaining: To have and to hold the above granted and bar- 
gained premises, with the appurtenances thereof, and all the right, 
title, interest, and property and franchises appertaining to the above 
described premises, unto the Milwaukee and St. Paul Railway Com- 
pany, their successors and assigns, to their own proper use forever ; 
and the said McGregor and Missouri River “ph ci Com any 
hereby covenant and agree to make any and all further deeds or 
conveyances of the premises above described which the St. Paul 
Railway Company may reasonably require as being necessary for 
the protection of their rights and property in the above-described 
premises, and to fully complete the construction of said railroad 
between the limits above named as per agreement, dated August 
19th, 1868, on or before August Ist, 1870. 
In witness whereof the said McGregor and Missouri River Rail- 
way Company have caused this indenture to (be) subscribed 
531 in it(s) corporate name by its vice-president and secretary, 
and hath caused its corporate seal to be hereunto affixed. 


[CORPORATE SEAL.}| McGREGOR AND MISSOURI RIVER 
RAILWAY COMPANY, 
By JOHN LAWLER, Vice-Pi cesident. 
GEORGE CROOKE, Secretary. 


In presence of— 
JAMES DAVIS. 
P. N. TRAHN. 


(U.S. $1,604.00 Int. Rev. stamps, cancelled. J. Lawler, V. P., 2-15, 1870.) 


STATE OF Iowa, 
County of Clayton, 


Be it remembered that on the fifteenth day of February, 1870, be- 
fore me, a notary public in and for said State and county, came 
John Lawler and George Crooke, who are personally known to me 
to be the identical persons whose names are affixed to the foregoing 
indenture as respectively vice-president and secretary of the Mc- 
Gregor & Missouri River Railway Company, and severally acknowl- 
edged the same to be their voluntary act and deed, and the volun- 
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tary act and deed of said railway company, and they, each being 
by me duly sworn, depose and say, each for himself, that he, John 
Lawler, is vice-president, and that he, George Crooke, is secretary of 
said railway company; that they signed the foregoing instrument 
as such vice-president and secretary, and caused the corporate seal of 
said company to be affixed thereto, all as the act and deed of said 
company, by order and authority of said company for the mses and 
purposes therein mentioned. 

In testimony whereof I have hereunto set my hand, affixed my 
official notarial seal, the day and year above written. 

[SEAL. ] THOS. UPDEGRAFF, 
: Notary Public. 


532 Exuipit No. 382. 
Affidavit of Wills Drummond, Jr., which by Stipulation hetween the Par- 


. ties is to have the same Effect astf Introduced during his Examination 
as a Witness. 


United States Cireuit Court, District of Iowa. 


Tue Cuicaco, MILWAUKEE and St. Paut RAtLway Company, Com- 
plainant, | 
vs. | 
Tue Sroux City and Sr. Paunt RAtLtroap Company e al., De- 
fendants. 


EASTERN District oF WISCONSIN, 8s: 

Willis Drummond, Jr., being duly sworn, deposes and says: That 
the following list of lands in controversy in this action, and the 
map thereof attached hereto, have been prepared by him, and are 
true and correct. 

WILLIS DRUMMOND, Jr. 


Subseribed and sworn to before me, this 14th day of November, 


1881. 
HUGH RYAN, 


U. S. Commissioner. 
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533 = List of Lands within the 10-miles Limits of both S. C. & St. P. Rail- 

road and C., M. and St. P. Railway, which have been Patented 

by the United States to the State of Iowa to aid in Constructing the S. C. 

& St. P. Railrvad, and by the State Conveyed to S. C. & St. P. Railroad 

on December 31st, 1877, excepting S. E. N. W. Section 7, Town. 96, 

Range 41; S. 3, S. E. Section 3, Town. 95, Range 42 ; s. 3, Section 
9, Town. 98, Range 40 ; which ‘ were Conveyed February 12th, 1875. 
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List wi Lands, &c.—Continued. 
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as: of Lands within the 10-mile limits of both 8. C. & St. .P. R. R. and 
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and outside the 10-miles limits and within the 20-miles limits of 
L. C. & St. P. Railroad which have been Patented by the United States 
to the State of Iowa to aid in Constructing the 8. C. & St. P. Railroad, 
and by the State of Iowa Conveyed to S. C. & St. P. R. R. Co., on 31st 
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List of Lands, &c.—Continued. 
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. List of Lands within 10-miles limits of S. C. & St. P. Railroad, and out- 
| side the 10-miles limits and within the 20-miles limits of C., M. & St. 
P. Railway, which have been Patented by the United States to the State 

. of Iowa to aid in Constructing the S. C. & St. P. Railroad, and by the 
State of Iowa Conveyed to the S.C. & St. P. Railroad Company Decem- 
ber 31st, 1877. 
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List of Lands, &c.— Continued. 


Parts of section. Acres. 


Section. 
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60,184.75 


List of Lands within 10-miles limits of S. C. & St. P. Railroad, and out- 

side the 10-miles limits and within the 20-miles limits of C., M. 

d43 & St. P. Railway, which have been Patented by the United 

States to the State of Iowa to aid in Constructing the S. C. & St. 

P. Railroad, but which have not yet been Conveyed by the State to said 
Railroad Company. 


Parts of section. Acres. 


Range. 


| Section, 
Town 
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236 «S.C. & ST. P. R. R. CO., &C., VS. C., M. & ST. P. R’Y CO. AND 


Inst of Lands outside the 10-miles limits and within the 20-miles limits 
of the S. C. & St. P. Railroad, also outside the 10-miles limits and 
within the 20-miles limits of the C., M. & St. P. Railway, which have 
been Patented by the United States to the State of Iowa to aid in Con- 
structing the S. C. & St. P. Railroad, and by the State Conveyed to the 

S.C. & St. P. Railroad Company December olst, 1877. 
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List of Lands, &c.—Continued. 
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28,777.27 


List of Lands outside the 10-miles limits, and within the 20-miles 


limits of S. C. & St. P. Railroad, also outside the 10-miles limits 
and within the 20-miles limits of the C., M. & St. P. Railway, which 
have been Patented by ry United States to the State of Iowa to aid in 


Constructing the S. C. 
Conveyed by the State. 


¢ St. P. Railroad, but which have not yet been 


Parts of section. 
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List of L ands, &c.—Continued. 
r pitty ra a ata ba | | 
Parts of section. | & = a Acres. 
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| 
| | | 13,411.66 
Teecapitulation. | ~ 
Patented by U. Patented by U 


to State of Iowa, red S. toState of lowa 
by State toS. C. & St. but not conveyed 
P. R. R. Co. by State. 


Within 10-miles limits of both S.C. & St. 

P. RR. R., and C., M. & St. P. railway- 29,280.15 21.259.60 
Within 10-miles limits of S.C. & St. P. 

R. R., and 20-miles limits C., M. & St. 

P. railway aiid epapinaineicecid basisiatie wai tial 60,184.75 3,611.49 
Within 10-miles limits C., M. & St. P. 

railway and 20-miles limits 8. C. & St. | 

(SEC ENTS Alpe ene 12,658.83 20,412.25 
Within 20-miles limits of both S.C. & St. 

P.R. R. and C., M. & St. Paul rail- 


NOI ise sti seis hacsantniink a ihennshs sisit mam idcnnstaniiin 28,777.27 13,411.66 


130,900.98 58,695.00 


Total number of acres patented by U.S. to State of 
Iowa, and by State of Iowa conveyed to S.C. & St. 
Fo es is Anis s wnkcgdids anlage wines’ Sm eaimaaateiedes 130,900.98 

Total number of acres patented by U.S. to State of 
Iowa but not conveyed by State -----.---------- ‘ 58,695.00 


Wb cicrtintwd moka beanie 189,595.98 
WILLIS DRUMMOND, Jr. 
(Here follows map of above lands.) 
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| 548 And the defendants to sustain the issues in their behalf 
introduce, upon the hearing in said cause, the following evi- 
dence, to wit: 


549 U. S. Circuit Court, District of Iowa. 
THE CHIcaco, MILWAUKEE & Str. Paut Rattway ComMPpaNny 
against 


THE "ae Ciry & Str. Paut Rar.RoaAp Company ef al. 


It is hereby stipulated that either party in the above action may 
take testimony therein before any duly qualified officer on giving 
the other ten days’ notice. 

If after either party has concluded the taking of its testimony-in- 
chief the other party shall declare its desire to contradict or rebut 
any new matter, such party shal! have twenty-five days and no more 
from such conclusion wherein to put in its contradictory or rebut- 
ting testimony. 

The complainant shall conclude its testimony-in-chief ’ within 
twenty -five days after the adjournment of the present sitting, and 
dfendant shall conclude in chief within twenty-five days there- 


after. 
550 (S’g’d) JOHN W. CARY, 
Solicitor for Complainant. 
(Signed) . MELBERT B. CARY, 
THOS. UPDEGRAFF, 
Of Counsel. 
(S’g’d) J. H. SWAN, 
Solicitor for all Defendants except State Officers. 
(S’e’d) 3 E. C. PALMER, 
Of Counsel. 


Dated, April 17th, 1881. 
H. E. MANN, Comm’r. 


551 Cireuit Court of the United States for the District of Iowa. 


THE CuicaGco, MILWAUKEE & St. Paut RAtLway Company, 
Com pit, 
v8. 
THe Sroux City & Str. Paut RarLtroap Company et al., Def’ts. 


St. Paun, April 7th, 1881. 

Pursuant to stipulation, the complainant, The Chicago, Milwau- 

kee & St. Paul Railway Comp’y, appeared by Thos. Updegraff and 

Milbert B. Cary, Esq’rs, and the defendants, Sioux City & St. Paul 

Railroad Company, A. H. Rice and E. F. Drake, appear by J. H. 
Swan, Esq., solicitor, and E. C. Palmer, Esq., of counsel. 

The defendants offer copy of a map of location of the McGregor 

Western Railway Company of the line of road from Me- 

552 Gregor to the west line of range 41, in O’Brien county, Iowa, 

filed in the office of the Commissioner of the General Land 

Oftice, at Washingto, Aug. 30, 1864, together with the certificate of 


S.C. & ST. P. RB. R. CO., &¢., VS. C., M. & ST. P. R’'Y CO. AND 


S. Connover, chief engineer, Geo. Green, pres’t, all certified by C. W. 
Holcombe, Acting Comm’r of the General Land Office. 

Complainant objects to the statement of the contents of this ex- 
hibit, by counsel, as immaterial, incompetent, and to be exhibited 
itself as irr elevant, immaterial, and incompetent, and not properly 
authenticated. Exhibit marked Exhibit “A.” 


Complainant further objects because it does not purport to be the 
whole of the document, and because the certificate, 1n connection 
with other proof already taken, indicates that it has been emaseu- 
lated. 

The defe nd: ants offer copy, certified by C. W. Holcombe, 

553 <Act’g Comm’r of the Gen’l Land Office, Dep’t Interior, 

Wash., of that portion of the original diagram of the line & 

limits of the McGregor Western railroad west of line 34, trans- 

mitted with letter of this oilice to the register & receiver, Sioux 

City, lowa, ordering the withdrawal of lands for the benefit of said 
railroad. Exhibit marked “ B.” 

To which complainant makes the same objection:as to Exhibit 
¢é A. 9) 

Defendants offer official map of the State of Towa, prepared at 
the General Land Office of the United States, certified to by C. W. 
Holcombe, Act’g Comm’r of the General Land Office, Dep’t Interior, 
showing the line of location of the Dubuque & Pacific R. R. across 
the State of Iowa, represented thereon by a blue line. Exhibit 
marked “©.” 


To which ieiitiaiaied interposes the same objection as to the. 
prior exhibits. 
dot Defend: ant offers copy, certified by C. W. Holcombe, Act’g 
Comm’r of the General Land Office, Dept. Interior, of a letter 
of appointment of J. N. McKinley as land ag’t of the McGregor «& 
Sioux City R’y Co., dated Feb. ‘ 8 1869; and also'copy, certified as 
above, of the application of McKinley to the register & receiver at 
Sioux City, Iowa, to select lands, dated Feb. 24, 1869. Exhibit 
marked “ D,”. | 


To which complainant interposes the same objection as to the 
prior exhibits & statements. 


Defendants offer copy, certified as above, of the lists of lands filed 
with the register & receiver of the Sioux City land office, Iowa, by 
the agents of the McGregor & Sioux City Railway Co. Dec. 23, 1865, 
and Feb. 24, 1869, together with the certificates & documents at- 
tached thereto, and ach of them. Lists & documents marked 
(xhibit “EF.” 

D0 Complainant interposes same objection as to prior exhibits 
& statements. 

Defendants offer the original articles of incorporation of the Sioux 
City & St. Paul Railroad Co., together with the endorsement of the 
filing of record. Exhibit marked “ F.” 
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Complainant interposes same objections as to prior exhibits; and 
complainant interposes the additional objection that this exhibit 
does not purport to be an original paper, is not authenticated as a 
copy, and appears from its face not to be an original, and there is no 
proof of its execution. 


Defendants offer certified copy of the acceptance by the Sioux City 
& St. Paul Railroad Co. of the provisions of an act of the General 
Assembly of the State of Iowa, approved Ap’l 3, 1866, and 
556 endorsement thereon of the filing of such acceptance in the 
office of sec-t-y of State, Iowa, Sep. 20, 1866. Exhibit 
marked “G.” | 

Complainant objects to the statement of the contents as imma- 
terial and incompetent, and to the documents and endorsements as 
immaterial, incompetent, & irrelevant, and is not properly au- 
thenicated. 

Defendants offer copy, certified by the Act’g Comm’r of the Gen’l 
Land Office, a letter from Joseph S. Wilson, Comm’r, to the register 
& receiver of the Sioux City land office, dated Aug. 26, 1867. Ex- 
hibit marked “ H.” , | 

Same objection as to last preceding exhibit. 

Defendants offer copy of letter, certified as last above, from Russel 

Sage, pres’t, to the Hon. J. D. Cox, Sec’y of the Interior, dated 
557 =M’ch 27, 1869, and also letter, certified as above, from J. D. 

Cox, Sec’t’y, to Hon. Joseph 8S. Wilson, Comm’r of the Gen’l 
Land Office, dated May 10, 1869, both letters being marked Ex- 
hibit “ I.” 

Same objection as to Exhibit “A.” 

Defendants offer copies certified as above of the decisions of the 
Sec’t’y of the Interior in the case of the McGregor & Missouri River 
R. R. Co. against the Sioux City & St. Paul R. R. Co., dated Feb. 11, 
May 23, June 3, and Aug. 14, 1873, all marked Exhibit “ K.” 

Same objection as to Exhibit “A.” 

Adjourned until 10 o’clock, April 8, 1881. 


508 AprRIL 8, 1881. 
The same parties appeared by their respective solicitors and 
the taking of testimony was resumed. 


Wn. B. Drx, a witness produced on the part of the defendant, being 
duly sworn, deposes and says: | 
I reside in St. Paul; am a clerk in the land dep’t of the St. Paul 

and Sioux City R. R. 
Q. Are you also in the office of the Sioux City and St. Paul road? 
A. Yes, sir. 3 
Q. Are you acquainted with the location and description of the 
lands of the Sioux City and St. Paul R. R. Co. in Iowa? 
A. Iam. | 
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Q. Have you made any examination of the lines of the location of 

the Sioux City and St. Paul R. R. and lines of the 10 and 20-mile 

limits of the land grant of the Sioux City and St. Paul R. R.? 

A. I have. 

Q. Have you made an examination of any maps showing the line 
of location of the McGregor Western R. R. as located in 1864, and the 
lines showing the 10 and 20-mile limits of the land grant to the Me- 
Gregor Western R. R. upon the location of 1864? 

A. I have. 

Q. What map was it you examined ? 

A. It was a certified copy of the Dep’t of the Interior. 

Q. Witness asked to compare Exhibit “ B” with certified copy of 
map which he had referred to, to see if identical. 

A. The maps are identical (witness replies). 

Q. Have you examined the lists of lands attached to the petition 
in this action and ascertaine. their locality with reference to the lo- 
‘ated lines of the Sioux City and St. Paul R. R. Co. and the 10 and 
20-mile limits of the land grant to that Comp’y in Iowa, and also 
with reference to the located line of the McGregor Western Railway 
Co. of 1864 and the 10 and 20-mile limits of the grant of lands to the 
McGregor Western R’y Co., 1864? 

A. T have. 

(). Will you state whi at lands of that list lie within 10 miles of 
either side of the located line of the McGregor Western R’y, 1864? 

A. The list produced by witness, and marked “ W. B. Dix, list No. 
1,” contains all such lands. 

(). Where do these lands he with reference to the located line of 
the Sioux City and St. Paul railroad ? 

A. Those lands lie within the 10 and 20-mile limits of the Sioux 
City and St. Paul railroad. 

Q. Are there any of the lands described in the petition of this ac- 
tion lying between the 10 and 20-mile. limits of the land grant to 
the McGregor road, 1864, and within either the 10 or 20-mile limits 

of the Sioux C ity and St. Paul road? 
Dov No, sir. 

- Have you examined the line of the McGregor and Mis- 
sourl River R. R. Co. through the lands in controversy in this action 
made in 1870? 

A. I have. 

(). Have you prepared a list of lands Ilving within 10 miles of the 
located line of the Sioux City and St. Paul R’y Co. and between 10 
and 20 miles of the line of the MeGregor and Missouri River Rail- 
road Co. of 1870; if so, will you produce the list? 

A. I have. 

Witness produces lst marked “ W. B. Dix, list No. 2.” 

Q. Is that list of land taken from the lists attached to the petition 


in this action? 


A. It 1s. 
(). Does this list contain all of the lands described in the list at- 


tached to the petition in this action, and lying within the 10-mile 
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limits of the located line of the Sioux City and St. Paul R. R. Co., 
and between the 10 and 20-mile limits of the McGregor and Missouri 
River line of 1870? 

A. It does. 

Q. Have you a list showing all of the lands described in the lists 
_attached to the petition in this ease which lie within the 10-mile 
limits of the Sioux City and St. Paul R’y Co., and within 10 miles 
of either side of the line of the McGregor and Missouri River R’y, of 
1870? If so, produce it. 

This question and the foregoing are objected to by the complain- 
ant as immaterial, irrelevant, and incompetent. 

A. I have. 

Witness produces list marked “W. B. Dix, list No. 3.” 


Q. Is that an accurate list, and contain ail of the lands within 
such limits? 
560 A. It does, and is accurate. 
Same objection as above. 


Q. I will ask you if you have a list of lands lying between‘the 10 
and 20-mile limits of the Sioux City and St. Paul R. R. Co. and 
within 10 and 20 miles of the line of the McGregor and Missouri 
river line of 1870. 

Same objection. 

A. I have. 

Witness produces list marked “ W. B. Dix, list No. 4.” 

Q. Is that an accurate list and contain all the lands within those 
limits described in the petition in this action. 

A. It is, and does. 

Same objection. 

Q. Have you a list of the lands described in the petition in this 
action which lie without the 10-mile limits and within the 20-mile 
limits of the land grant of the Sioux City and St. Paul R’y Co. and 
within 10 miles on either side of the line of the McGregor and Mis- 
souri River road of 1870; if so, will you produce it? 


Same objection. 

A. I have. 

Witness produces list marked “ W. B. Dix, list No. 5.” 

Q. Is that list accurate, and does it contain all of ‘ihe lands de- 
scribed in the petition in this action within the last-described. limits? 

Same objection. 

A. It is, and it does. 


Defendants offer as evidence W. B. Dix’s lists, Nos. 1, 2, 3, 4, and 
5, identified in this examination. 


Same objection. The objection does not go to the fact that the 


7 
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answers of the witness were given in the form of written lists in- 
stead of orally. 


561 Cross-examination : 

Q. Do you mean to swear that there is a McGregor line, or a line 
of the McGregor road, or any line which is the line of 1870? 

The counsel objects to the examination of any written statement 
at this time, or to any counsel or consultation between the witness 
and the counsel for the defendants. 

A. I can’t swear that it was the year 1870. 

Q. Will you please answer my last question? 

A. I have answered it. | 

Q). Is that the most intelligible answer you are capable of making? 

A. Yes, sir. : 

Q. Do you know of any line of 1870 of any railroad? 

Defendants’ counsel object as not proper cross-examination. 


A. Not unless it is the McGregor line. 
(). Do you know of a McGregor line of 1870? 


Objected to as already answered. 


A. Lam not certain that the vear is 1870. 

Q. What vear? 

A. The year referred to as the location of the line of the McGregor 
road. 

Q. Referred to by whom ? 

A. Referred to by you. 

Q. Have I referred to any line of 1870? 

A. You have referred to a line of the McGregor road, which I am 
unable to say whether it is 1870 or 1869. 

Q. Have I assumed the existence of any line of 1870? 


Objected [to] as not proper cross-examination, and calling for the 
conclusion of the witness. 


A. I don’t know, sir. 
562 Q. You have been swearing about a line of 1870, hadn’t 
you, before I asked you any questions ? 

A. Not necessarily confined to the year 1870. 

Q. Lask you if you can make any more intelligible and direct 
answer to ny question ? 

A. If you will allow me to refer to the certified copy of the loca- 
tion of the road from which I made my lists, I will give you a direct 
answer. 

Q. Can't you give a more intelligible and direct answer without 
such reference ? 

A. No, sir. 

(). Can't you tell what you have been swearing about without 
such reference ? 

A. Not as to the particular year of the location of the line. 

Q. Where did you get the date 1870 in your mind first ? 


_. 
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Objected to as assuming what has not been shown. 


A. I don’t know, sir. 

Q. Did you ever think of it before it was assumed by counsel in 
questions to you ? 

A. I may or may not; I did not charge my mind particularly 
with the date. 

Q. In your examination-in-chief was not this question asked you: 
“Have vou examined the line of the McGregor and Missouri River 
Railway Co. through the lands in controversy made in 1870?” and 
did you not answer “I have”? 

A. I did 

Q. When you made that answer did you know of any such line 
having been made in 1870 by any means other than the sugges- 
tion of counsel ? 

A. I did know of a line shown upon a certified map from which 
I had prepared my lists, and that line was the line I had in view 

when I gave my answer. 


063 Q. Is that the most direct and intelligible answer Fs can 
make to my question ? 
A. Yes, sir. 


Q. How do you know anything about a line of 1870? 

A. I don’t know whether it is 1870 or 1869 without referring to 
the map from which I made my list. 

Q. How do you know anything about a line of 1869 or 1870? 

A. From a certified copy of the maps of the location of the line. 

Q. What maps? 

A. Two maps, certified by the Sect’y of the Interior, are produced 
by witness. 

Q. Have you any other source of knowledge of a line of 1869 or 
1870? 

A. No, sir. 

Q. Examine those maps and point out any information as to a 
line of 1870. 

A. There is no location of 1870; there is a location of 1869. 


The latter part objected to as not responsive. 


Q. Examine those two mapsand point out any information thereon 
in regard to any line of 1870. 


Objected to as already answered. 
Repeated because not answered. 


A. The information is only in regard to a line of 1869. 

Q. Is there any particle of information on those two maps or sug- 
gestion of any line of 1870? 

A. The line spoken of as 1870 being identical with the line of 
1869 on the maps, and the line of 1869 being the line I had in view 
when I testified as to 1870, the maps in question suggest the 

same. 
564 Q. Please anwser my last question. 
A. I have answered it. 
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Q. Is that the most intelligible and direct answer you can make? 

A. Yes, sir. 

Q. Where, on either of those maps, is there a suggestion of a line 
of 1870? : 

A. The line is noted as 1869. 

(. How does a line noted as 1869 suggest a line of 1870 ? 

A. Beeause there was but one line about which I was testifying, 
and by referring to the maps I found it was the line of 1869, this 
line not being the first location mentioned by counsel, and to which 
“List No. 1” refers. 

Q). Have you any personal knowledge as to when the McGregor 
line was located through Cliyv and O’Brien counties ? 

A. No, sir; I have not. 

Adjourned until 2 o’clock p. m 


(). When you said in your direct examination that you were ac- 
quainted with the location of the lands of the Sioux City and St. 


Paul Company, vou. meant, did you not, that you were acquainted — 


with such location on the map, and not that you were personally 
familiar with the location of all of them on the ground ? 

A. I am not personally acquainted with the location of any of 
them on the ground. -I have never been over them. 

Q. Will you now answer my question ? 

A. I have atready answered it. 

(2 Have you made the most direct and intelligent answer of which 
you are capable? 

A. I think so. 
565. Q. When you said in your direct examination that you had 
examined the lines of the location of the Sioux City and St. 
Paul railroad and the lines of the 10 and 20-mile limits of its land 
grant, did you mean anything else than that yon had examined 
sume map on which lines purporting to be such were Interlineated ; 
if you meant anything else, state what was. 

A. I meant that | had examined a true and correct copy of the 
lines of the location of the Sioux City and St. Paul road, and not a 
personal examination of the gound. 

Q. How did you know the map you examined was a true and 
correct copy of such line? 

A. I know from the fact of its having been certified to be correct. 

Q. By whom? 

A. I don’t remember now, but presume by the Dep’t of the 
Interior. } 

Q. Which is the map that you compared with “ Exhibit B”? 

A. This is the one. Map marked * Exhibit OO” by Comm’r. 

Q. When you stated in your direct examination that “ Exhibit 
OO” was identical with “ Exhibit B,” were not the words put in 
your mouth by counsel, and did you not, without reflection, as- 
sent to them; or did you mean all that the words of the question 
and answer implied ? | 

A. I did not mean that one map was a fac-simile of the other, but 
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that the lines showing the location and limits of the McGregor road 
west of range 34 seem to be identical. 
Q. Did you mean that there was any other identity ? 
A. I didn’t examine them for any other identity. 
Q. The several lists presented by you to-day were made, were they 
not, from these maps. 
566 A. No, sir; but with a comparison of the lists of lands ex- 
hibited in the petition, together with these maps and a sec- 
tional map of the State of Iowa. 
Q. Had you any other data? 
A. I had a map showing the located line of. the Sioux City and 
St. Paul road. These are all the data I had. 
Q. Were you ever over the located line of the Sioux City and St. 
Paul road ? 
A. No, sir. 
QQ. When vou speak of located line you refer to the line designated 
on the map? 
A. Yes, sir; not the constructed line. 
(. Can you make similar lists with reference to the constructed 
line? 
Objected to as not cross examination, and there being no such 
line represented on the exhibits to which the witness is referred. 
A. I can make lists of any body of iand for which proper data is 
given me to make them from. 
Q. Did you make similar lists with respect to constructed lines ? 
Same objection. 
A. The lists I have submitted are the only lists I have made. 
Q. About what proportion of the lands in those lists are situated 
within ten miles of the constructed line? 
Same objection. 
A. I do not know. 
Q. Have you any means of ascertaining ? 
Same objection. | 
A. Yes, sir. 
Q. Please ascertain and answer. 
O67 A. That will involve about a week’s time. 
Q. Look at Exlibit “C” and see if the line of the Sioux 
City and St. Paul Railroad Co. is on it? 
Objected to as not proper cross-examination. 
A. There is a line of railroad marked Sioux City and St. Panf on 


this exhibit. 
Q. Does not this exhibit show that line with reference to town- 


ship lines? 

Same objection as to last question, and not proper cross-examina- 
tion, as the exhibit shows for itself. 

A. I don’t know, sir, whether it does or not. 


a 
a 
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Q. Examine the map more closely and state witli or not the 
line thereon purporting to be the Sioux City & St. Paul line is not 
deliniated thereon in connection with and with reference to town- 
ship lines. 


Same objection as to last. 
A. From the map I have no means of knowing. 


Q): Have you any greater confidence in one map sete by the 
land office than in another certified by the land office? 


Objected to as not cross-examination, immaterial, and imperti- 
nent. 


A. In the same certificatron I have not. 

Q). From what map did you get your idea of the located line of 
the Sioux City and St. Paul road ? 

A. From the map on file in the office of the Sioux City and St. 
Paul land dep’t. 

(). Is that in the city ? 

A. I believe it is. 

Q. I ask you to bring that map here. 

Objected to as not proper cross-examination, and it has not been 
shown that the map Is under the control or in the possession of the 
witness. 

568 , Q. Will vou bring it here? 
A. No, sir. 

Q. Will you take Exhibit “C” and compare the Sioux City and 

St Paul line thereon with the line on the other map? 


Objected to as not a proper matter of cross-examination and as 
unreasonable. 


A. No, sir. 

(). Don't you know that all the lands in the several lists presented 
by you are more than 10 miles distant from the constructed line of 
the Sioux City and St Paul R. R., as shown on your own map? 


Objected to as not proper cross-examination, immaterial, and 
irrelevi ant, and does not refer to any specific map or any map in 
evidence ; further objected that it does not appear from the evidence 


that this witness has any knowledge of where the constructed line - 


is, nor has any map been shown or referred to by the witness as a 
map of any constructed line. 


A. I do not. 
Q. Don’t you know that they are more than twenty miles distant ? 


Same objection as to last question. 


A. I do not. 
Q. Is there any map in the office where you work showing the 
constructed line of the Sioux City and St. Paul R. R.? 
A. Not that I know of. : 
(). Look at Exhibit “B,” and state if the McGregor line of 1864, 


ae 
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as shown thereon, does not terminate near the center of 19-95-40, as 
shown thereon. 
A. Apparently it does. 
Q. Look at the map which I hand you and state if the line desig- 
nated thereon as Sioux City and St. Paul R. R. as built at 
569 a point directly west of such termination is not from 15 to 
20 sections distant? 


Objected to as not proper cross-examination, sil immaterial and 
irrelevant, and that it does not appear that the map handed to the 
witness has been in evidence or identified as being a correct map of 
the locality, or that the lines referred to thereon correctly represent 
any of the lines to which the attention of the witness is ca led, or 
that he has any knowledge of the correctness of the map in any 
particular. 

Map referred to by witness, marked “ P. P.” 

A. As shown by this map, it would be about 15 or 16 sections. 

Q. Look at same map and state whether or not such termination 
does not appear thereupon to be about 30 miles east from a point 


directly west on the line designated thereon Sioux City and St. Paul 
R. R. line of 1867? 


Same objection as to last question. 


A. No, sir; it is not 30 miles. 
Q. About what distance? 


Same objection as above. 


A. About 27 miles. 

Q. Do you swear positively that any part of section 23-95-40 is 
within 20 miles on a direct line east or west of the located line of 
the Sioux City and St. Paul railroad as shown by ony map certfied 
by the U. S. Land Office? 

A. To the best of my knowledge, it is. That it is within 20 miles 

east of some point upon the located line of the Sic.1x. City and St. 
Paul road. I don’t know whether it is directly east, but that it is 
within 20 miles of some point on the located line. 

Q. Look at “P. P.” and see if you can find section 23-95-40. 

A. Yes, sir. 
970 ‘Now look at the line designated as Sioux City and St. Paul 
R. R. line of 1867, at a point directly west of said section 
twenty-three (23), and state if there does not intervene between the 
west line of said section and such point four sections and four con- 
gressional townships and about half of another township. 


Same objection as last. 


A. Yes, sir. 

Q. Do you know anything about the line of the McGregor West- 
ern R’y Co. and the McGregor and Missouri River R’y Co. except 
what you have learned from “these various maps ? 


Same objection. 


A. Nothing. 
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Redirect examination : 


Q. In your examination-in-chief you were asked in reference to a 
map and line of the McGregor and Missouri River R. R. which is 
designated as the line of 1870 in the question of the counsel and in 
— answer ; what map did you refer to in your answer, and what 

ine? 

Complainant objects to the witness examining any map or mem- 
oranda or paper which is not surrendered to the commissioner and 
returned with the testimony. 

A. I refer toa map which is a certified copy of the McGregor and 
Sioux City R'y location of 1569. 3 

(. Were your lists which you produced made with reference to 
that map so far as the data on that map assisted you in making 
those lists ? 

Objected to as leading, cross-examination of parties’ own witness, 
and also because it refers to a map not in evidence and not surrend- 
ered to the commissioner. 


A. They were. 
571 Recross-examination : 


(). Did you make your lists of the lands within 20 miles of the 
McGregor and Missouri river line of 1869 by the aid of the map last 
mentioned ? 

A. Not by the aid of that map alone. 

Q. Wili you please answer my question ? 

A. I have already done so. 

Q. Did you make your lists of the lands within 20 miles of the 
McGregor line by the aid of this map ? 

A. Not by the aid of that map alone. 

Q. Will you please answer my question ? 

A. I have already done so. 

Q. Will vou please answer my question ? 

A. I can’t give you any other answer. 

Q. Did you get any aid from this map ? 

A. I did, sir. 

Q. What? 

A. The line as located in 1869 of the MeGregor road. 

Q. Any more? 

A. I don’t know, sir. 

Q. Can you state without examination whether or not this map . 
shows the whole 20-mile limits of the McGregor line on the south 
and north as far as it goes? 

A. I cannot, sir. 

Q. Can you state any part of the limits it does show ? 


A. No, sir. 
W. B. DIX. 


Counsel for compl't asks that this last-mentioned map be surrend- 
ered to the commissioner and returned with the testimony, 
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072 Counsel for def’t replies that the said map is here in court, 
and was last in possession of complainant. 


Map surrendered to Comm’r, marked “ Exhibit M M.” 


Adjourned to meet on notice according to attached stipulation. 


Cireuit Court of the United States for the District of Iowa. 


THe Cuicaco, MILWAUKEE — St. Paut Rariway, Complainant, 
| US. 
THE Sioux Ciry & Sr. Paut RamLroap Company ef al., Def’ts. 


Sr. Paut, May 5. 
The parties appeared by consent by the same solicitors, and the 
following proceedings were had: 


J.C. C. Hoskins, a witness produced on the part of the defendants, 
being first duly sworn, deposes and says: 


I reside in Sioux City, Iowa; have resided there 24 years this day. 
In 1866, 1867, and 1868 had several occupations ; was postmaster at 
Sioux City and city engineer. My profession is civil engineer. I 
was president and chief engineer of the Sioux City and St. Paul R. 
R. in the years 1866 and 1867, and possibly a part of 1868. I do 
not remember the precise commencement of my official term or the 
termination. 

Q. Who made the original location of the Sioux City and St. Paul 
R. R. in Iowa? | . 

A. I made it. 

Q. As chief engineer of the road ? 

A. Yes. 

Q. Under whose authority were you acting at that time? 


Objected to by pl’ff’s counsel on the ground that it asks an oral 
statement of what exists in writing. 

A. There was a meeting of the board of directors, at which a reso- 
lution was passed instructing me to proceed to loc: ate as soon as pos- 
sible, and I proceeded immediately. 


The part of the answer stating the contents or effects of the reso- 
lution objected to as incompetent by pl’ff’s counsel. 


Q. State, as near as you can, the time when this location was 
made. 
573 . <A. Inthe months of September and October, 1866. 
Q. Was this location made by an actual survey in the field 
and staking out of the line of road upon the ground ? 


Objected to as leading. 


A. It was. 

Q. Will you examine the map before you, and state whether or 
not the line of location of the Sioux City and St. Paul R. R., as 
located by you, Is delineated on it. 


Objected to as leading. 
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A. I have examined the map. The line is substantially that 
located by myself. | 

Q. Task you what the dates and memoranda of distances along 
the line of the road represent ? 

Objected to as incompetent. 

A. The distance marked between the flags represent the distance 
passed over at the date marked upon the day marked between the 
flags. | 
Q. What does the date and day refer to, then? 

Objected to as incompetent to explain a written instrument by 
parol testimony, and for the further reason that the written instru- 
ment is not itself in evidence. 


A. It designates the day upon which the location was made be- 
tween the respective flag marks. 

Q. I will ask you if the dates set down upon that map correctly 
state the times when you made the actual surveys in the field of the 
location of the Sioux City and St. Paul R. R.? 

Objected to as leading ; immaterial. 

A. They do. 

Def’ts’ counsel offer the map which has been examined by witness 

in evidence, which is marked Exhibit “ L,” and herewith re- 
574 turned. The offer of the map is as evidence in the case, 

generally, and as the map referred to by witness in his testi- 
mony. | 

Objected to as immaterial, irrelevant, and incompetent, and not 
properly authenticated. 


Q. Did the Sioux City and St. Paul R. R. Co. make, or cause tobe 
made, during the years 1866, 1867, and 1868, or while you were con- 
nected with the company, any other location of its road in Iowe 
than the one you have referred to upon the map ? 

Objected to as leading. 

A. They did not while I was connected with the company. 

Q. In making that location, what point were you intending to 
make, or what was the object sought to be attained at the northern 
end of the State line? 

Objected to as assuming an object not in proof. 

A. The object sought and the intention was to meet the Saint 
Paul and Sioux City road so as to form a continuous line from Sioux 
City to St. Paul. | 

Q. Did you at that time have any data with reference ta the sur- 
vey of the St. Paul and Sioux City road in Minnesota; if so, what 
information had you as to their location ? 

Objected to as immaterial. 

A. I had information from persons connected with the St. Paul 
and Sioux City road that they were locating their road east of Oka- 
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bena lake to strike the State line at or near the northeast corner of 
township 100, range 41. 

Q. I ask you whether or not you made your location, with refer- 
ence to that point, with a view to make that connection ‘ ? 


Objected to by pl’ff’s counsel as leading and immaterial. 


A. I did. 
Q. What point on the State line between the Big Sioux 
& river and the West Fork of the Des Moines river did you se- 
lect as the terminal point upon the State line to which the 
road should be built ? 


o7 


Objected to by pl’ff’s counsel as immaterial, and as assuming facts 
not in evidence. 


A. The point at which the St. Paul and Sioux City road met the 
State line in Minnesota. 

Q. Do you mean the St. Paul and Sioux City or the Sioux City 
and St Paul? 

A. I believe my answer is correct. 7 : 

Q. At what point on the State line at the south line of the State 
of Minnesota did you locatethe Sioux City and St. Paul railroad to; 


designate as near as you can the point by describing it? 


A. About 40 rods west of the northeast corner of township 100, 
range 41. 

Q. I ask you if you made a map of that location, and what was 
done with it? 

A. I made a map. It was filed in the office of the secretary of 
State of the State of Iowa. 

Q. Did you send, or cause to be sent, any copies of the map to the 
General Land Office at Washington, or can’t as remember ? 


Objected to as leading. 


A. I did. 

Q. State what you did with reference to it. 

A. I complied with the law by filing a copy of the survey with 
the necessary certificates in the office of the Secretary of the Interior 
or the Commissioner of the General Land Office. 


The part of the answer which states a compliance with the law 
objected to as not a statement of a fact. 


576 Q. [ask you if upon those maps which you caused to be filed 


with the secretary of State of Iowa and in the land depart- 
ment of the U.S. the line of road located and point of its intersec- 
with the south line of the State of Minnesota was delineated, and 
if so, whether the map before you, marked Exhibit “ L,” substan- 
tially shows that location and point? 


Objected to as incompetent, the maps themselves being the best 
testimony of what they contain, and on the further ground that it 
is leading. 


A. It was so delineated; and the map be before me substantially 
shows that location and point. (Exhibit “PP,” shown witness.) 
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Q. I ask you to examine map, and state if the Sioux City and St. 
Paul R. R. at any time during your connection with the Co. ever 
made any location or adopted any line of location, as shown upon 
that map, marked Sioux City and St. Paul railroad proposed route ? 

A. The Sioux City and St. Paul R. R. Co. during my connection 
with it never made any such location, and never adopted any such 
location as is thus marked upon this exhibit. 

(). Were you connected with the Sioux City and St. Paul R. R. 
Co. from its organization ; if so, in what capacity ? 

A. I was one of the incorporators and one of the directors from 
the commencement of its organization, and, I think, president from 
the commencement. 

Q. Did you, as such member of the corporation, have any knowl- 
edge during the time you were so connected with the corporation of 
of the line or route designated upon that map as aforesaid ? 

A. Not any whatever. 
577 Q. Did the Sioux City and St. Paul R. R. Co., to your 
knowledge, ever propose any such route for their railroad as 
is designated upon that exhibit as Sioux City and St. Paul R. R. 
proposed route ? 

A. The Sioux City and St. Paul R. R. Co. never proposed any 
route that did not meet the St. Paul and Sioux City R. R. at the 
State line, wherever that point might be. | 

Q. Did the company ever designate that line marked upon that 
map as the proposed route of their railroad from Sioux City to the 
south line of the State of Minnesota ? 

A. They did not. 

Cross-examination : 3 

Q. During the early days of the Sioux City and St. Paul Co. you 
were also connected, were you not, with the St. Paul and Sioux City 
Co.? | 

A. I think not. 

Q. Can’t you be sure? 

A. I am sure I had no active connection with them. Iam not 
sure my name may not have been included in the list of incorpora- 
tors. I think not. 

Q. They were substantially the same companies, were they not? 

Objected to as incompetent and not proper cross-examination. 

A. They were not In any sense. 

Q. Many of the same men were in both companies, were they 
not? 

Same objection, and as 1mmaterial. 

A. I think not. 

Q. Were not the capitalists in both companies the same, or sub- 

stantially the same ? 
578 A. They were not. 
Q. Who were the principal managers and promoters of the 
St. Paul and Sioux City ? 


Same objection. 
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A. The only ones I knew were E. F. Drake, Mr. Bigelow, Mr Mer- 
riam. 

Q. These then were also promoters of the Sioux City and St. Paul, 
were they not? 


Same objection. 


| A. Not actively, so far as I know. 
Q. Were they, passively ? 


A. I do not know. 
Q. You don’t know that E. F. Drake had anything to do with the 
Sioux City and St. Paul, do you, actively or passively ? 


- Same objection. 
| 


Same objection. 


A. I think he was an incoporator, possibly a director, but as presi- 
dent of the road I never saw him, had any correspondence with 
him, or knew of his having any active connection with the road 
until after its location. 

Q. Was the line you located ever constructed ? 


Same objection. 


| A. I have not examined the line as constructed sufficient to say 

| further than that a portion of it was constructed. 

| Q. Can you say, of your own knowledge, that any portion of it 
—- was constructed ? 


Same objection. 


A. I cannot say that any portion is on identically the line. I | 
can say that some portion is on substantially the line. i 
Q. What portion ? | : 


Same objection. . 


579 A. That portion from some point very near Sheldon to a 
point very near St. Gilman is substantially upon the line I 
located originally. 

Q. What is the distance between those points ? 

A. I cannot state exactly. I do not know the exact location of 
St. Gilman. | : 

Q. State it as nearly as you can? | 

A. I think it must exceed 8 miles. 

(. You are an engineer, are you not? 

A. That was my profession ; it is not now; since 1872 T have done 
“Tt no engineering at all. 

Q. What do you mean when you say as an engineer that the road 
was built substantially upon a given line, or a part of a road was 
built substantially upon a given line? 

A. I refer to the usual method of constructing railroads, which 
is, first to survey a general line of location; next to lay down aline 
of construction substantially the same, but with modifications here 
and there to suit the necessities of construction; and I mean that 
the constructed line is substantially the same as the line of location. 
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Q. Do you mean by your last answer that the constructed line of 
the Sioux City and St. Paul R. R. is substantially the same as the 
line you located, or that only the 8 miles or thereabouts are sub- 
stantially on the same line. 

A. My answer only applied to the 8 miles previously enquired 
about. 

Q. Do you know from any other source than your general. recol- 
lection of the survey of 1866, that the line on Exhibit “L” is sub- 
stantially the same line you surveyed in 1866? 

A. I know that two of mi amping grounds at. the terminus of 
two days’ works are within sight and in the immediate vicinity of 

the track as now used. 
580 Q. I now ask you to answer my question, and to that end 
ask the commissioner to read it to you again. 

A. I do not, other than I have stated. 

Q. What points in your survey of 1866 can you give from mem- 
ory of that survey ? 

A. The commencement of that survey, at the center of Howard 
street, on the north line of Sioux City, East Addition ; the south- 
west corner of northwest township in O’Brien county ; a point about 
40 rods west of the n. e. corner township 100, range 41, on Minne- 
sota State line. 

(). Are these all you can give from your unaided memory ? 

A. All I can give exactly. 

Q). Are there more you can give unexactly ? 

A. Yes. 

(). Give them. 

A. There is a point on the left bank of the Ocheydan river, about 
two miles south of the Minn. State line, where I made an angle and 
built a cairn of cobble stones—boulders. In the valley of the west- 
ern fork of the Floyd I made an angle at the center of section 16. 
The township and range I cannot remember. I won’t attempt to 
— anv further. 

Q. These are all then that you can designate exactly or unex- 
actly, are they ? , 

A. Except by describing in general terms. I mean that I cannot 
designate section and township, but I can designate the line by the 
course of the valley followed and the general features of the land— 
but not further by township, range, and section. 

Q. Can you designate any other points in your survey of 1866 

from memory? If so, designate them. 
O81 A. Yes; I ean designate more points. I passed about 100 
yards to the east of the house occupied then by N. W. Put- 
nam, in Woodbury county. The line passed about one-third of a 
mile N. W. of the present bridge of the Illinois Central, across the 
west fork of the Floyd. I cannot, as an engineer designate any 
other points. | 7 

Q. Does the cairn on the Ocheydan river, Putnam’s house, the 
bridge of the [linois Central, appear on Exhibit “ L” ? 

A. The position of the cairn is marked, the others are not. 

(). How is the position of the cairn marked on Exhibit “ L” ? 


SOOO REO 6 e mene 


C., M. & ST. P. R’Y CO. VS. 8. C. & ST. P. R. R. CO., &C. 257 


A. I think by an angle in the line at that point. 

Q. Do you know that that angle on Exhibit “L” is the place 
where you built the cairn ? 

A. I know I built a cairn there at that angle—I think so. I 
can tell by looking at the exhibit. 

Q. Did you make Exhibit “ L,” or see it made? 

A. I did not. 

Q. Do you know from any source, or by any test ooher than from 
your memory of points as given to-day, that the line on Exhibit 
“,” accurately represents the line of your survey of 1866? 

A. I do know that it substantially represents the line of my 
survey from other.sources than from my memory. 

Q. Give all other sources or tests ? 

A. I have compared Exhibit “ L” witha tracing made in 1867 by 
myself from the original plan of survey. 

Q. Where is that tracing, and where did you make the compari- 
son ? 

A. I cannot say where the tracing is now. I made the compari- 
son this morning. It is here. (Tracing produced) marked Exhibit 


“Vy , 
582 Q. Do you swear that you made this tracing marked 
Vy 
_A. I do. 


Q. Are you as certain that you made the tracing “ VV” with your 
own hand as you are of anything else you have sworn to? 
A. I am. 


(Counsel for defendants asks counsel for complainant whether he 
offers Exhibit “VV” in evidence either generally or as part of the 
cross-examination. Counsel for complainant replies: Not gen- 
erally.) 


Q. Did you select the terminal point on the State line? 

A. I did. 

Q. When ? 

A. Generally at the commencement—definitely at the close of the 
survey. About the 4th day of October, 1866, was the date of the 
close. 

Q. State the point of termination—this terminal point. 

A. It is about 40 rods west of the northeast corner of township 
100, range 41. 

Q. Was that the southern terminus of the St. Paul and Sioux 
City? 

A I believed so at that time. 

Q. Was that the southern terminus of the St. Paul and Sioux 
City ? 

A. I understood it to be at that time. 

(). Will you answer my question ? 

A. I had been informed that the southern terminus of the St. 
Paul and Sioux City road was on the left bank of the Ocheydan 
river, at the Minnesota State line, and there I fixed my terminus. 

Q. ‘Is that the most intelligent answer you can make? 

dd—169 
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583 A. I can state the source of my information. 
(. Will you answer my last question? 

A. To what I have already said, in reply, I will add that A. W. 
Hubbard, one of the directors, at my request wrote to the president 
of the St. Paul and Sioux City road asking where their terminus 
would be on the State line. He brought me the reply, which stated 
that the engineer of the St. Paul and Sioux City road was then in 
the field running a line east of Okabena lake, which would strike 


the State line on the bank of the Ocheydan river, near the NE. cor- - 
ner of town. 100, range 41. This 1s the most intelligent answer I 
‘an give to the question. . 


This answer was objected to at the time it was given as not re- 
sponsive and uncalled for. 


Q. Was that the terminus of the St. Paul and Sioux City road ? 

A. To the best of my belief at that time, 1t was. 

(. Was that the terminus of the St. Paul and Sioux City road to 
the best of your belief now? 

A. My belief now is that the terminus was not at that time defi- 
nitely fixed. 

Q. Then it was not the terminus, was it ? 

A. No. 

(). Had there been at that time any location of the St. Paul and 
Sioux City to the State line or at the State line that you knew of | 
then or know of now? | 

A. [now know there had not been—at that time I believed I 
knew there had been. I have since learned there had not been. 

Q. Did you know of any such location then? 

A. Only from information. 

Q. I ask vou to answer my question. 

A. I did not, personally. 


584 Q. Has there ever been a location to that én by the St. 
Paul & Sioux City ? 
A. I do not know of my own knowledge. ‘ 


(). Do you know of any other person’s knowledge ? 

A. I have been informed that there never was a location to that 
point. 

Q. Do you now remember that you personally sent the secretary 
of the State of Iowa a copy of your map? 


A.. I do. 
Q. Did the Sioux City and St. Paul Company ever build any | 
road from Sioux City, the terminal point selected by you, about 40 <a 


rods west of N. E. corner of township 100, range 41 ? 
Objected to as incompetent and immaterial and not cross-exam- 

ination. | 
A. I don’t know, I think not, but I don’t know. 
Q. How do you know that the Sioux City and St. Paul Co., dur- 


ing your connection with it, never made any such location or 
adopted any such location as is marked on Exhibit “ P. P.,” Sioux: 


City and St. Paul R. R. proposed route ? 


C., M. & ST. P. R’Y Cu. VS. S. C. & ST. P. R. R. CO., &€. 259 


A. I was president of the corporation. I believe I attended every 
meeting of the incorporators or of the directors that was held pre- 
vious to the survey shown on Exhibit “L” and for some time sub- 
sequent, and I am sure that no such survey was directed or made 
by the company or proposed and discussed at such meetings. 

Q. Do you know that line came to be published in the Land 
Office reports? | 

A. I do not. 

Q. Was it the intention of the Sioux City and St. Paul to con- 

nect with the St. Paul and Sioux City at the State line, 
585 wherever that-point might be between the Big Sioux and West 
Fork of the Des Moines ? | 

A. It was. : 

Q. Then if the St. Paul and Sioux City had intersected the State 
line in the west part of range 34 or in range 35, the Sioux City 
and St. Paul would have had to adopt some such line as _ the “ pro- 
posed route? ” 

Objected to as calling for the opinion and conclusion of the wit- 
ness, and not for any fact. 

A. The terminus would have been in range 34 or 35; of the im- 
mediate route I cannot say. 

Q. Look at Exhibit “VV,” and state if you can recollect the 
time and occasion when you made it. 

A. I recollect making a tracing of this character at the request, 
I think, of Gen. Bishop; probably late in 1867 or in 1868; I do 
not remember the precise time. I believe this to be the one. 

Q. From what did you make it? 

A. From the map of survey, which was then in my possession, 
made from the original field-notes. 

Q. Look at the certificate of the Commissioner of the General 
Land Office attached to it, and see if any of the body of it is in 
your handwriting ? 

A. No. | 

Q. Look at the copy of the certificate of Gov. Stone, and at Hos- 
kins’ affidavit, and at Hoskins’ certificate, and at the writing in red 
ink on the lower left-hand corner of the tracing, and examine them 
‘arefully, and state if either of them contain any of your hand- 
writing ? 

A. Not a letter. I never saw them until this morning. 

Q. Look at the writing on the tracing giving dates and 
586 lengths of location, and compare it with the handwriting in 
the writings above referred to, and state if any of this writing 

on the tracing isin your hand. | 

A. I believe that the writing in red ink designating the dates and 
distances is mine. 

Q. Is it your handwriting? 

A. I believe it to be my handwriting. 

Q. Are you sure? 
A. As sure as I can be of any writing I have executed ; I think 
sO. 7 
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Q. Examine all the other figures and writings on the map, and 
state if all are in your hand? 

A. I have some doubt as to the perpendicular line of figures de- 
noting the township; as to the remaining figures, the lines and italic 
printing, [ have no doubt; I am at this time sure in my own mind 
that I made them. 7 

Q. Do you recollect the occasion when you made this? 

A. I made several such ; I cannot identify the identical occasion 
upon which I made this out. 

Q. Then the only reason why you think you made it is that you 
made some such tracing for Gen. Bishop about 1867 or 1868, and 
that this appears to be in your handwriting? if there is any other 
reason state it. 

A. LT remember in making that particular tracing; I remember I 
had no ruler at hand, and [ drew the lines showing the line of loca- 
tion and land limits with a free hand and without a ruler, and this 
was done in the same way. 

Q. Do you know in whose handwriting the “note by copyist” at 
the lower left-hand corner of the map is? 

A. I do not know. : 

Q. Look at the handwriting in the Stone and Hoskins’ cer- 
587 _ tificates and affidavits and compare it with the handwriting 
on the map in red, designating the dates and distances, and 

say If they do not appear to be in the same hand. 

A. My judgment is that they do not. 

Redirect examination : 

Q. You have stated that vou commenced the survey of the line 
of the Sioux City and St. Paul R. R. at Howard street, in Sioux 
City, East Addition. State whether or not that was in the incor- 
porated limits of Sioux City. | 

Objected to by pl’ff’s counsel as incompetent. 

A. It is, and it was. 

Q. What do you mean by designating a point.as an engineer ? 

A. I mean designating the exact mathematical location of the 
point as distinguished from a general designation of its position. 

Q. Give such a description of any point on that line which you 
surveyed. 

A. The initial point of the survey is on the north line of Sioux 
City, East Adaition, 40 feet west of the east line of Howard street. 

Q: You have spoken of a continuous line between Sioux City and 
St. Paul. State whether or not such a line has been in operation 
within the past 8 or 10 years. | 

Objected to as immaterial and leading. 

A. There has. 

(Q. State whether more than one such line has been so in opera- 
tion, any part of which runs into or through the county of O’Brien, 
in the State of Towa. , 


Same objection. 
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A. There bas not been. 
588 Recross-examination: 


Q. Look at Exhibit “VV” and state if that tracing shows the ter- 
minal point in range 41. 3 
A. It does. | 
(Signed) : J. C. C. HOSKINS. 


T. P. Gere, a witness produced by defendants, being first duly 
sworn, deposes and says: | 

I reside in St. Paul; am civil engineer; am at present superin- 
tendent of that part of St. Paul and Sioux City R. R. between St. 
Paul and St. James and Blue Earth City; have been an engineer 
about fifteen years. 

Q. .\re you familiar with the line of railroad existing and being 
operated between St. Paul, Minnesota, and Sioux City, Iowa? 

A. Iam. | 

D. Did you take part in the construction of that line of road lying 
within the State of lowa? | 

A. I did. 

Q. In what capacity, and when? 

A. As assistant engineer, during the years 1871 and 1872. 

Q. Employed by what company ? 

A. The Sioux City and St. Paul R. R. Co. 

Q. Where was the terminus of that line in Sioux City when the 
road began to be operated ? 


Objected to as assuming a fact not in evidence. 


A. The terminus of that portion of the road constructed in Sioux 
City was in Second street. 

Q. What length of constructed road was then in Sioux City? 

A. Something over one mile—I believe one mile and twelve han- 
dredths. | 
Q. What was the character and quality of that line of road 
589 within the State of Iowa constructed by the Sioux City and 

St. Paul R. R. Co.? ; 

A. The road was constructed on what was considered by its engi- 
neers the most feasible and direct route, and the quality of its con- 
struction was about equal to that of other railroads then being con- 
structed in Minnesota and Jowa with which I was acquainted. 

That part of the answer relating to feasibility, &c., objected to as: 
not responsive. 

Q. With about how many roads in Minnesota and Iowa were you 
acquainted ? 

A. I was acquainted to some extent with nearly all the roads be- 
ing constructed at that time in near proximity to that line. 

Q. How many miles of constructed road of the Sioux City and St. 
Paul road was built under your supervision as assistant engineer 
between the south line of the State of Minnesota and Sioux City ? 

A. I can give only an approximate answer to that question with- 
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out reference to notes, but to the best of my recollection between 56 
and 58 miles. 

(). Does that constructed line connect with the constructed line of 
the St. Paul and Sioux City R. R. at the State line so as to form a 
continuous line? 

Objected to as immaterial. 


A. It connects with the St. Paul and Sioux City neil at St. James, 
as I understand it, in Minnesota. The line is conti:.aous from St. 
Paul to Sioux City. 

(). Operated by what corporations heretofore? 


Objected to as immaterial and as assuming a fact not proved. 


A. Operated previous to their consolidation by the St. Paul 

590) and Sioux City R. R. Co. from St. Paul to St. James, and by 

the Sioux City and St. Paul R. R. Co. from St. James to 

Sioux City, since their consolidation by the St. Paul and Sioux City 
R. R. Co. 

Q. When did that line first begin to be operated continuously 
from St. Paul to Sioux City ? 

A. About October, 1872. 

(). How long was it so operated without any change of manage- 
ment—about ? 

A. About 8 years. 

(J. State more in detail as to the quality of the railroad, its con- 
struction, We., as to that part of it lying in Iowa ? 

A. The road was constructed with maximum grades of 52 & ;55 feet 
per mile; maximum curvature 6 degrees—in two cases only exceed- 
ing 3.) Its embankments are of the usual width of 12 feet at the 
crown. Its excavations 18 and 24 feet. It is generally well ditched. 
The bridging generally trestling, pile bridges and Howe trusses. 
Ties of ordinary size. Iron rails “weighing 50 Ibs. per yard, fish-bar 
joints. Supplied with the usual station buildings, water t tanks, en- 
eine-houses, turn-tables, with round-house. Machine and = ear 
shops at Sioux Cit V. 

(Q. State whether or not, between Le Mars and Sioux City, the 
Sioux City and St. Paul R. R. Co. during the period you have men- 
tioned subsequent to October, 1872, run its cars over the track of 
any other R. R. Co. under any arrangement with any such Co. 


Objected to as immaterial and leading. 


A. The Sioux City and St. Paul Railroad Co. run its cars from 
Le Mars to Sioux City over the track of the Illinois Central R. R. 
Co., that track being maintained jointly and operated jointly by 
the two companies. 

Q. Within the limits of Sioux City, what was the fact as to the 

— over Which the cars run ? 
591 A. The passenger trains within the limits of Sioux City 
run over the tracks of the Illinois Central and Sioux City 
and Paeitic R. R. Co. The freight trains of the Sioux City and St. 
Paul R. R. Co. run over its own track. 
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Q. Is that part of the line still so operated ? 

A. It is. 

Q. What is the distance from Le Mars to the point of intersection 
of the Sioux City and St. Paul railroad with the Illinois Central. 

A. The distance between the ends of the track of the Sioux City 
and St. Paul R. R. in Le Mars and in Sioux City is 24 miles. 

Q. What shops, buildings, and improvements, if any, were made 
by the Sioux City and St. Paul kh. R. Co. in Sioux City and used in 
connection with the operation of its road ? | 


Objected to as immaterial. 


A. A round-house, turn-table, machine and car shops, blacksmith 
shops, office and store room. 

(. With what extent of road were those improvements used ? 

A. With the road from St. James to Sioux City 148 miles, includ- 
ing 24 miles of the east line. 

Q. Can you state about ia amount of expenditures for those im- 
provements in Sioux City ? . 


Objected to as immaterial. 


A. I could give only an estimate of the amount. I should esti- 
mate it at $100,000. 
Q. State briefly the size of the various buildings ? 
A. The buildings are, constructed of brick, and are of the size 
usually demanded for that length of road for the business it then 
had. 
O92 Witness wishes to explain: In stating that the line of rail- 
road is continuous from St. Paul to Sioux City, I mean to say 
that the operated line is continuous, not that the constructed line 
from the State line of Minnesota to Sioux City is continuous, but 


that the operated line includes 24 miles of Illinois Central track 


above referred to. 


Cross-examination: 


Q. How far is St. James north of and distant from the Minnesota 
State line? 

A. About 35 miles north of the State line, and about 66 miles 
from the point where the St. Paul and Sioux City crosses the State 
line. 

@. From the time of construction to the consolidation, this line 
from Sioux City to St. James was operated by the Sioux City and 
St. Paul Co., was it not ? : 

A. It was. 

Q. Who was the first general manager of this line ? 

A. J. W. Bishop. 3 

Q. Who was first general manager of the St. Paul and Sioux 
City from St. Paul to St. James? 


Objected to as immaterial and not crose-oxamination: 


A. J. W. Bishop. 
Q. How long did he continue in both offices, or managing both 
lines? 


Smee Bm mst 
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Same objection. 


A. As general manager of each company until their consolidation, 
and of the consolidated companies subsequently. 

Q° What other roads in Iowa and Minnesota were you acquainted 
—,the general quality of that you referred —in your direct ex- 

amination ? 
593 A. The [linois Central, Central of Iowa, Milwaukee, and 
St. Paul, Winona, and St. Peter, St. Paul, and Pacific, and 
possibly some others—the Southern Minnesota. | 

Q. You mean that the Sioux City and St. Paul was about the 
same quality of these roads? 

A. About of an average of these roads, perhaps superior in some 
respects and inferior in others. 

(QJ. What is the distance between the point of intersection of Sioux 
City and St. Paul line with the south line of the State of Minnesota 
and Sioux City, Iowa. 

A. About 82 miles. 


(Signed) T. P. GERE. 
594 D. C. SHEPARD, a witness produced by the complainant, 


being first duly sworn, deposes and says: 

My residence is St. Paul, Minnesota; am a railroad contractor 
now. 

Q. What was your occupation, and in what employment was you 
in the years 1868 and 1869 ? 

A. I was civil engineer and chief engineer of the McGregor & 
Sioux City Railroad. 

Q. Did you have anything to do with surveying a railroad route 
for the last-mentioned company through Clay and O’Brien counties, 
lowa, in those years ? 

A. I did. 

Q. If you employed any subordinates, please state who they were 
and what you instructed them to do. 


Objected to as incompetent and immaterial, not having reference 
to any line of road which said company was authorized to survey or 
locate. | 

A. IT employed James A. Case, I think, in the fall of 1869, under 
instructions from the Commissioner of the General Land Office, to 
locate the line across Clay and O’Brien counties, or to the intersec- 
tion of the Sioux City and St. Paul road, but owing to inclement 
weather he only succeeded in carrying the line across Clay county. 
The following spring the location was completed under Mr. Edwin 
E. Woodman. 

Q. Did Case make anv report to you; if so, what? 

A. He made a report to me, returned the field-notes, and, I think, 
made a map of the line; and so did Mr. Woodman as to his own in 
O’Brien county. 

Q. What, if anything, did you do with those maps ? 

A. Those maps, or maps made from them, I cannot tell which, 
were transmited to Washington and to Des Moines, to the Commis- 
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sioner of the General Land Office at Washington, and to the Gov- 
ernor of Iowa at Des Moines—to the Governor or land com’. 
Q. Who verified, certified, and transmitted the maps as above ? 
A. I think my affidavit was attached to the maps as chief 
595 engineer, and I think there was some certificate from Mr. 
Sage, president of the road. I am speaking from recollection 
entirely. I transmitted them. I can’t state how. I have a distinct 
recollection of transmitting them. | 
Q. Look at Exhibit No. 8 to complainant’s bill and at the line 
designated thereon as relocated line of McGregor & Missouri River 
railway, and state if that appears to be substantially the line through 
Clay and O’Brien counties delineated on the maps maps made from 
the field-notes of Case and Woodman respective ly, and transmitted 
by you as before stated ? 


Objected to as leading, incompetent, and immaterial, and it not 
being shown by the maps referred to as made by Woodman and 
Case are in evidence. 


A. I think it is. 

Q. Please refresh your mind as to the date you employed Case to 
make the survey. 

A. It was in the fall of 1868. 

Q. Your first recollection and statement that it was in 1869 was a 
mistake, was it not? 

A. It was. 


Cross-examination: 


Q. When did your connection with the McGregor & Sioux City 
R. R. Co. as chief engineer commence? 

A. In 1865 or 1866, I think. 

Q. State when the construction of that road to Algona was com- 
pleted ? 

A. I can’t give the date from memory. I should think in 1870 
or 1871. : | 

Q. Where was your office in the year 1868? 

A. In Minneapolis. 
596 Q. It was in that place at the time you employed Mr. Case 
and Woodman, was it ? | 

A. Yes, sir; it was there during the whole time of my connec- 
tion. : 

Q. You stated that you employed Mr. Case to locate the line 
through Clay and O’Brien counties to the intersection of the Sioux 
City & St. Paul road under instruction of the Commissioner of the 
General Land Office. Were these instructions in writing? 

A. They were. | 

(). Addressed to you individually or to the Governor of Iowa? 

A. My recollection is that a letter was written first in relation to 
it to the Gov. of Iowa, and afterwards that letter was referred to me, 
which commenced the correspondence in relation to myself. 


Witness shown printed letter marked “ M,” dated May 13, 1868, 
34—169 
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to Samuel Merrill, Governor of Iowa, signed by Jas. S. Wilson, 
Com’n’r, found on page 149 of the printed testimony of the com- 
plainant in this action. 


Q. Is that the letter to which you refer? 
A. I think that is the letter; it is the letter referred to me. 


Defendant’s counsel show witness printed copy of tlie letter also 
marked “ M,” dated Oct. 1, 1868, to Jas. S. Wilson, Com’n’r of 
General Land Office, signed D. C. Shepard, chief engineer, ete. (on 
page 152.) 

Q. Did you address a letter, of which this purports to be a copy, 
to the Com’n’r of the Gen’l Land Office ? 

A. I did. | 
597 Q. Did vou receive a tracing of the map filed by the 
McGregor Western iiailway, designating the line of road 
from McGregor to section 19, town 95, called for in said last-men- 
tioned letter? 
Objected to as not cross-examination. 


A. I can’t say positively, but to the best of my recollection I did. 

Q. What became of that tracing, and where is it now, if you 
know ? 

A. If I ever received it, it was left with the other papers with my 
successor at the office in Minneapolis. 


Exhibit A shown the witness, and his attention called to the red 
line shown on that map, extending from McGregor to section 19 re- 
ferred to in the question, and witness asked if said corresponds 
with the line shown on the tracing referred to in the previous ques- 
tion. 

Objected to as not cross-examination and as assuming that wit- 
ness received a tracing, which there is no evidence he received. 

A. Tam unable to state as to that. My strong impression is that 
I reeeived the tracing, as this appears to emanate. from the Depart- 
ment of the Interior. I suppose it is the same. 


Witness shown printed copy of letter dated Oct. 8, 1868, to Hon. 
Jas. S. Wilson, signed D. C. Shepard, found on page 153 of said 
printed testimony, and asked if he wrote the letter of which it pur- 
ports to be a copy. 

A. I think it is. | 

Witness shown printed copy of letter dated Oct. 22, 1868, to 
598 D.C. Shepard from Jas. S. Wilson, found on pages 149 and 
150 of said printed testimony, and asked if he received a let- 

ter of which it purports to be a copy. 

A. Yes, I received that letter. — 

Witness shown printed copy of letter dated Oct. 27, 1868, found 
on pages of 154 and 155 of said printed testimony, and asked if he 
wrote such letter of which it purports to be a copy. 
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A .I wrote the letter. 


Witness shown letter dated Nov. 3, 1868, to D. C. Shepard from 
Jas.S. Wilson, found on pages 150 and 151 of said printed testimony, 
and asked if he received the letter of which it is a copy. 


A. I received that letter. 

QQ. Were your instructions referred to in your examination-in- 
chief, as received from the Comm’r of the General Land Office, con- 
tained in any other papers or writings than that exhibited to ‘you? 

A. Not so far as they came from the Comm’r of the Land Office. 

@. Did you give Mr. Case any written instructions as to what he 


should do, or any oral instructions? State which, if either. 


A. I think they were oral. I have no recollection of their being 
written. 

Q. Where were you and Mr. Case shi you so instructed him ? 

A. At the office in Minneapolis. 

Q. Did you give Mr. Woodman any oral or written instructions 

as to what he should do; if so, which, if either ?- 
599 A. I gave him instructions. I can’t state whether they 
were oral or written. 

Q. If they were oral, did he take them down or enter them in 
any book or memorandum ? 

A. I cannot’say whether he did or not. 

(. Where were you and he when you so instructed him ? 

A. Either at Minneapolis or at Algona. I think at Algona. 

Q. Did you give him any map or tracing of any line or lines of 
road which you wished him to follow or examine? 

A. I may have done so, but cannot remember now. 

Q. Did Mr. Case make a written report of his doings? 

A. I cannot state whether his report was written or verbal. 

Q. Did he make a map of the line which he claimed to have sur- 
veyed? 

A. To the best of my recolleotion he returned to the office a rough 
map of the lines surveyed by him, and his field-notes. 

Q. Did Mr. Woodman make a written or verbal report? 

A. My reco!lection is to that case as in Mr. Case’s. I cannot state 
whether his report was verbal or written. He returned his field- 


books and notes. , 
@. What was done with the field-notes returned by Mr. Case and 


Woodman ? | 

A. They were returned to the office. I do not know where they 

are now. 7 
600 Q. That company ceased to have an office subsequent to 
these transactions and abandoned the work, did it not? 

A. I cannot sav that they ceased to have an office, as my connec- 
tion with the company ce: ased shortly after the completion of the 
road to Algona. 

(). Where was the office of its chief engineer last ? 

A. It was at Minneapolis some time after my connection had 

‘eased, and was there last so far as I know. 

| a Has it had such an office to your knowledge ? 
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A. I don’t think it has had a chief engineer since Mr. Dodge’s 
resignation. 

Witness shown Exhibit “ PP,” and his attention called to the line 
on that exhibit designated as McGregor Western Railway line of 
1864, and asked if any line had been run, to his knowledge, north 
of said last-mentioned line through Clay and O’Brien counties, or 
any part of them, prior to his sending out Mr. Case, as stated in his 
direct examination? 

A. It had not. 

Q. How are you able to state that the line on this exhibit desig- 
nated relocated line of “McGregor & Missouri Railway,” is, or ap- 
pears to be substantially, a line shown on the map made from the 
field-notes of Case and Woodman, as stated in your examsnation-in- 
chief? | 

A. I can state it only from recollection, and the long habit of re- 
taining in my mind directions of lines run under my charge. 

Q. You do not mean, do you, that there is anything more than a 
substantial correspondence i in the general direction of those lines. 

A. I mean something more than that, but not that the 
601 line shown on this map is the identical one. I suppose it is 
the same, or nearly the same, line run under my direction. 

Q. You don’t mean to say that the two lines run through the same 
sections, or parts of sections, do you ? 

A. I cannot say that. 

(). Did the line run by Mr. Woodman show any intersection with 
the Sioux City & St. Paul road in the county of O’Brien ? 

A. I cannot state whether it did or not. 

Q. Is it not true that no portion of the line of the Sioux City & 
St. Paul R. R. was shown in any report, field-notes, or map returned 
to you by Mr. Woodman ? 

A. I cannot say whether such is the fact or not. 

Q. Then you cannot say, can you, that the point of intersection 
shown on Exhibit “P P” conforms, or appears to conform, to any 
such point as shown on any map returned to you by Case : and Wood- 
man, referred to in your direct examination ? 

A. I can’t remember whether it did or not. 

(Q). Why did you not cause your assistants, Case and Woodman, or 
one of them, to run a line from section 19, town. 95, range 40, to a 
point of intersection with the line of the Sioux City & St. Paul R. R., 
in the northwestern corner of O’Brien county ? 

Objected to as immaterial and not cross-examination. 

A. Because I understood the Commissioner instructed otherwise. 

(). Have you any other reason ? 

Same objection. 

G02 A. None that occurs to me now. 
Q. What is the distance between the two last-named points? 

A. About seventeen miles. 

(Q). Have you ever compared Exhibit “PP” with the maps re- 
ferred to you in your direct examination ? 

A. No; Iam only speaking from memory. 


(Signed) D. C. SHEPARD. 


) 
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Exhibit “ No. 31” offered by complainant. The certificate of the 
Governor of Iowa to the certain lands which are included in Ex- 
hibit No. 13 to complainant’s bill. 


Testimony-in-chief closed. 
Adjourned to Friday, May 6, 1881, at 9 o’clock. 7 
May 6, 1881. 

The same parties parties appeared by their solicitors, and the tak- 
ing of testimony was resumed. 

Defendants offer certified copy of a letter dated Oct. 24, 1864, from 
the Comm’r of the General Land Office to the register and receiver 
at Sioux City, Iowa. Exhibit marked “ M.” : 

Objected to as immaterial, incompetent, and not properly authen- 
ticated. 


Defendants offer certified copy of certificates of the Governor of 
Iowa, issued July 26 and Aug. 10, 1872, and Feb. 4, 1873, for the 
completion of five sections of ten miles each of the 


This exhibit withdrawn. 


Defendants offer chapter 154 of the acts and resolutions passed at 
the 11th General Assembly of the State of Iowa, found on pages 
148, ’4, 5 of published laws of that session, the laws of that session 
published by authority. 

Also chapter 144 of the acts and resolutions of, the same General 
Assembly, found between pages 188 and 190 of the same publica- 

tion. 3 | 
603 Also chapter 34 of the private, local, and temporary acts 
passed at the regular session of the 15th General Assembly of 
the State of Iowa, found on pages 30 and 31 of the volume contain- 
ing said acts published by authority. 

Also certified list of lands in Dickinson county, Iowa, certified by 
the Governor of said State to the Sioux City and St. Paul R. R. Co., 
dated Dec. 31, 1877, with the endorsement thereon as follows: 


“State of Iowa, Dickinson county. Entered for taxation the fifth 
day of January, 1878. Samuel L. Pillsbury, county auditor.” 

“Filed for record the fifth day of January, 1878, at 2 p.m. Re- 
corded in Bock ‘D’ of Deeds, pages 414, 415, 416. A. A. Mosier, 
recorder.” 

Copy of exhibit marked “ N.” 


Objected to as immaterial, irrelevant, and incompetent, the verbal 
testimony of counsel objected to on same ground, and on the ground 
that it is not under the sanction of an oath. 


Defendants offer lists of lands in Osceola county, Iowa, certified by 
the Governor of said State to the Sioux City and St. Paul R. R. Co. 
dated Dee. 31, 1877, with the following endorsements : 

“State of Iowa, Osceola county, ss. Entered for taxation this 7th 
day of January, A. D. 1878. W.M. Moore, auditor.” 
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607 Unirep STATES OF AMERICA, | te 
District of Minnesota, fi 


I, H. E. Mann, a commissioner of the circuit court of the United 
States of America for the district of Minnesota, do hereby certify that 
I was attended by the parties, by their solicitors, at the times and 
place as stated in the caption and foregoing de positions, and by the 
said witnesses therein named, and that the said witnesses, being of 
sound mind and lawful age, were each, before the commencement of 
the taking of his or her deposition, by me duly and publicly cau- 
tioned and sworn to testify the truth, the whole truth, and nothing 

but the truth in the cause aforesaid, and that the deposition 
608 of each as given was reduced to writing by myself or by O. 
J. Reynolds, a cle rk i in my office, in my presence, and in pres- 
ence of such witness and the said solicitors, and from the state- 
ments of the witness, and that the deposition of each witness, when 
completed, was by me carefully read over to or was read by such 
witness, and subseribed by such witness in presence of the said so- 
licitors of the parties to said suit, except the witness Willis Drum- 
mond, Jr., who omitted signing his deposition, and his residence is at 
such a distance from St. Paul, Minn. when the testimony was taken, 
that the commissioner did not rec: all him for the purpose of his sign- 
— ing the same. 
609 And I further certify that the exhibits returned with shen 
depositions are the ones referred to therein, and that in the 
‘aption and said deposition is contained a complete record of all the. 
proceedings before me at the time of the taking of the same; that’ 
said exhibits are all marked, and a schedule of the marks identify- 
ing the same is hereto attached. 

In testimony whereof I have hereunto set my hand, this 4th day 

of October, A. D. 1881. 
(S’e’d) H. E. MANN, Commissioner. 
lees : 
4 days’ attendance $12 00 
Oaths to 5 witnesses. ~-.---------..---- --.. . 3 50 
160 folios of testimony 24 00 
24 exhibits certified 3 25 


$46 90 


610 (Endorsed :) United States cireuit court, district of Towa. 
The Chicago, Milwaukee & St. Paul R’y Co. vs. The Sioux 
City & St. Paul R. R. Co. ef al. Depositions of witnesses W. B. Dix 
et al. taken before H. E. Mann, commissioner. Fees . Opened 
under stipulation & filed Oct. 6, 1851. E.R. Mason, clerk. H. E. 
Mann, comm’r. | 
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(Here follow diagrams, marked pp. 611, 612, 613.) 


614 “ EXHIBIT D.”—H. E. Mann, U.S. Commissioner. 


#F, DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, January 11th, 1881. 
I, C. W. Holcomb, Acting Commissioner of the General Land 
Office, do hereby certify that the annexed copies are true and literal 
exemplifications of letter of appointment of J. M. McKinlay as land 
agent of the McGregor & Sioux City Railway Company, dated Feb’y 
23d, 1869; and his application to the register & receiver at Sioux 
City, Iowa, to select lands, dated February 24, 1869, now on file in 
this office. 
In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the dav and year above written. 
615 [SEAL. ] (S’g’d) C. W. HOLCOMB, 
Acting Commissioner of General Land Office. 


McGREGOR AND Sioux City Rattway, 


Russell Sage, president ; John Lowler, vice-president; N. A. Cow- 
drey, treasurer. 
25 WILLIAM STREET, New York, , 186-. 

At a meeting of the board of directors of the McGregor and Sioux 
City Railway Company, held on. the 13th of February, 1869, the fol- 
lowing, among other resolutions, was passed, to wit: 

“ Resolved, That J. M. McKinlay be, and is hereby, appointed 
land agent of the company for the purpose of ——* our lands 
under the act of C ongress, and filing proper description list thereof 
in the proper office.” 

616 The above is a true, correct, and examined copy from the 


minutes of said board. 
Witness my hand and the seal of the company, this 23d day of 
February, 1869. 
(S’g’d) | J. M. POKEE, 
Assistant Secretary. 


McGREGOR AND Sroux City RAILWAY. 


Russell Sage, president; John Lawler, vice-president ; N. A. Cow- 
drey, treasurer. : 


25 WILLIAM STREET, NEw YorK, 24 February, 1869. 
To the register and receiver of the U. S. land office, Sioux City, 
Towa: 
GeNT’N: Herewith I send you certificate of my appointment as 


land agent of the McGregor & Sioux City R’y Co. to select their 


land-grant lands. 
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Having ascertained that the whole quantity of land which. 
617 is subject to the grant falls much short of the intended grant 
of ten sections per mile, J am under the necessity of select- 
ing all that were or are subject to the grant and Isend you a writing 
formally making such a selection. Also to comply as nearly as 
practicable with what we understand to be the requirements of the 
Commissioner of the General Land Office, I send you by express 
lists of selections with specitic descriptions of the tracts; and it is 
hoped that on further examination we shall be able to file a supple- 
mentary list of tracts which probably have been omitted. 
Please to certify to the accuracy of the lists and files we set and 
forward the other to Washington. 
618 We have been informed that the McGregor Western R. R. 
Co. paid your fees on these lists; but if this is incorrect, you 
may draw on N. A. Cowdrey, treasurer (25 William street, New 
York), for the amount, and your draft will be paid. 
I am yours, very resp’y, 


(S’g’d) JAMES M. McKINLAY, L. A. 
(Endorsed :) Filed Oct. 6, 1851. FE. R. Mason, clerk. 


619 “Exuipit K.”—(S’e’d) H. E. Mann, U. 8S. Comim’r. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, January 11th, 1880. 

I, C. W. Holeomb, Acting Commissioner of the General Land 
Office, do hereby certify that the annexed copies are true and literal 
exemplifications of the originals now on file in this office, being lists 
of selections of lands filed with the register & receiver at Sioux City 
land office, Iowa, by the agents of the McGregor & Sioux City Rail- 
way Company, December 25d, 1865, and February 24, 1869. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed at the city of Washington, 
on the day and year above written. 

[SEAL. ] (S’o"d) C. W. HOLCOMB, 
Acting Commissioner of the General Land Office. 


620 Exurpitr “ BE.” 


STATE OF Jowa, U.S. LAND OFFICE, 
Sioux City, February, 1869. 

The McGregor and Sioux City Railway Company (successor to the 
McGregor Western Railroad Company), under and by virtue of the 
act of Congress entitled “An act for a grant of lands to the State of 
Iowa, in alternate sections, to aid in the construction of a railroad 
in said State,” approved May 12, 1864, and chapter LVIII of the 
acts of the General Assembly of the State of Iowa, approved March 
31, 1868, making a grant of land to the McGregor and Sioux City 
Railway Company; and under and in pursuance of the rules and 
regulations prescribed by the Commissioner of the General Land 
Office, hereby makes and files the following list of selections of pub- 


ee 
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lic lands claimed by the first said company as enuring to it, and to 
which it is entitled under and by virtue of the grants and provisions 
of the said act of Congress, and the location of the line of route of 
the railway of said company, being selected for the whole of the 
road from South McGregor to O’Brien county—the selections being 
particularly described as follows, to wit: 


LAND OFFIcEk, Sioux City, December 23, 1865. 

I, A. M. Dawley, agent of the McGregor Western Railroad Com- 
pany, in virtue of a commission from said company, and pursuant 
to act of Congross of May 12th, 1864, entitled “An act for a grant of 
lands to the State of Iowa, in alternate sections, to aid in the con- 
struction of a railroad in said State,” do hereby select for the rail- 
road company the following-described tracts of lands, to wit: 


621 RAILROAD List. 


North of Base Line and West of 5th Principal Meridian. McGregor 
Western. Stoux City District. Ten-Mile Limits. 


S. | T. | R. | Acres. 
| | 

Ot OO Bo ei i eee 5 | 94 | 34 40 
Ow 4 0 Ws os ke ee 5 | 94 | 34 40 
WoW 2 6 Wide i cece 9 | 94 | 34 40 
SWin W dsucs icc stein atte al 15 | 94 | 34 40 
W 3 n w fractional }-.-.-.--..-----.-- 31 | 94 | 34 59.30 
FE 3 ne fractional }------.-------. ----| 1 | 95 | 34 92.28 
W fractional } of .-..----.-..--. ...... | 1] 95 | 34 337.24 
ee ee Be enn ape eee rae -| 1) 95 | 34 40 
OW 300d ince | 1/95 | 34 40 
Be inw b.c..nc5sc cin ----| 3/95/83 43.11 
S90 OF ics cs nce casi ee seenaeebos 3 | 90 | 34 80 
W withectiondl $55. ca | 3195 | 34 163.01 
O69 on AG ae | 3195 | 34 160 
Bebe W 2 .u25-n sic ss ee Be ee 80 
WEE WD hock dws sctewinsncenni mans | 3| 95 | 34 40 
Wwe @ $2060.50 ee | 5 | 95 | 34 44.08 
SS WSS csi tks res deen | 56 | 95 | 34 80 
OS WwW $e a as | 5 | 95 | 34 80 
8 O.6-0 2 soi seen eke ceet sled ae ee ee 80 
8 6 0:8 kk i en i eS | 5 | 95! 34 40 
BO) oe onde ie hee | 5 | 95 | 34 160 
4 G0 0 @ $2. oc i as 7 | 95 | 34 416.56 
3.06 SF ooh eee lei speed onc 7 | 95 | 34 80 
BO FE 6.0 Fes nid i ea 7| 95 34 40 
Swine}...-.-- 4s Vidkis Cee weee 9 95 34. 40 
NWO We cco. cones eictisncuct By ate 40 


Sod mo WF oii on he cc eee 9 | 95 | 34 40 
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Railroad List—Continued. 


T. | R. Acres. 


2 RE eae Sea ae | 9; 95 | 84 | 160 
KE } Sw } a a | : 95 34 | SO 
OE I Bac: sda sons cian esha | 9} 95 | 34 | 40) 
SS eS 2 See enna manana 11095) Bd 80 
Oe OE 8 i on: cirnewiotemiinniins | 11 | 95 | 34 | 40) 
ne ee 160 
oo tS einai isis | 11 |.95 | 34 | AQ) 
Be OEE iiciiaiie diclininnn nse minioccmainaials | 11 | 95 | 34 | 40 
chai. esses se lth Set cepa gira 113 | 95 | 34 | 39() 
S w 4 -------------- wo he in gh ote lal | 13 | 95 | 34 | 160 
BE nine ncn ccmenegpwanenens wii | 13 | 95 | 34 | S() 
i edie ee 113 | 95 | 34 | 40 
Pn an eS TE 115 | 95 | 34 | 89() 
SS ee rer ee (15 95 | 84 | 160 
dk led EEOC FS 80 
EE cine inane ccenemsnenad ae eee rae 80 
J, ee mee cae om. 117 | 95 | + SO 
117 | 95 | 34] 40 


ee POO S a nine np He oo ome eonnel | 
Lots No- 1, ya Oy and nicssn qskieea seul meee ..| 19 OD O | *180.54 


PE Baki cgmminin 6m wor mon cvene ham 119 | 95 | 34 | *198.12 


Lots No. 1, 2, 3, and 4.._.........._...| 21 | 95 | $4 | *149.19 
TI ih chee ork Stl ei og a mintctie nwa mania | 21 | 95 1 34 | 391) 
SeT Orn W t.....--.~- lsc icine awiwet we 1 OO 1 Ba} 40) 
Be EO Geli iwiticie omninina weiner aass 121 1 95 | 34 | AQ) 


All of - | 23 | 95 | 34 | 640 | 
All of 2 | 25 | 95 | 34 640 


—_——_— — rr re ee ee ee ee eee ee 


Ne } ---------- -- +--+ -------------) 27 95 84 160 

waren wp... sh ai tile ihe ih italia | 27 | 95 | 34 | 40 

Seg a EE! RE EE Ee 27 | 95 | 34 | S0 

eee BOE onde cee eminnchnmaiinwinns | 97 | 95 | 34 | 0 

Ce ete SO ee wees eee 80 
l 


‘ é os ‘ } / 
A aE ee ea eee iscsi ainsi baie | 95 13 320 


” 
All of fractional__.____- nee nina ee tell a 95 | 34 |. 589.68 


a, EN 640 
eb iene idcenie servi: Sacetlilaan 35/195) 34] 640 
623 W fractional 3 of .-......._____- | 1/96! 84 | 309.12 
Niofnefandswfofnet___) 3) 96 34 102.9] 
Oe a chillin ths se mine mipneecniitaradincgiein | 3 | 96] 34 | 299.93 
Nwiofse }ands} of se} i________. | 3 | 96 | 34 | 120 
ES ERE Oe EONS =O} 96 84 | 132.09 
Siofse3ands } ofs w }--__ 2. _.-- | § | 96! 34] 160 
All of fractional.___... —- eesti dina | 71 96} 34 | 563.60 
ESE ROTTS Ce 320 
I ids: Geta inne dine cinerea tential | 9| 96 | 34 | 160 


*A beautiful lake. 
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| 

S. | T. R Acres. 
Ntofnwtand se} nw }-_-__ eee | 9 | 96 | 34 120 
TF 0 OF ncn wikis ea pulled Macca aaa ane _11 | 96 | 34 360 

SO O...n.« cniieaekueie cua ee '11 | 96 | 34 160 — 
EK 3 ofswjfandswtofs ES eesiiies casas 11 | 96 34 | 120 
Nwi an saonioh jh lalecg Wises ibs hia Lae  ocaca (13 96 34 160 
Nwijofswtandse } of sw }_-----_-, 13 | 96 | 34 80 
BT OE onccs ik nip daw chaotic ne ae | 15 | 96 | 34 640 
N $ Of. ~~~ 5. i ns ew ea ens momen ee 320 
BWA icvnisindiamndiiebnavialmsemmabaiae 17 96 | 34 160 

SG FO Bintan atiinnsonniweimdeael 17 | * 96 | 34 *63.40 

Lots No. 1, 2, LD SRO Ses eaten een dP 19 96 |) 34 *148.69 

Lots No. 4, 5, and 6_------__---_. ------ /19 96) 34|;  *150.14 

Ne 4 of nw 4 and w 3 of n w $___---..| 19 | 96 | 34 84.87 

W iofswiandse } OE 9. Bi ccs hai (19 96) 8 85.01 
W }ofnefande}ofnw} shes ies 221+ «96 =| «34 160 

RATIO. Ban istiinaicaitcs bwiiiake tiepepaniamee | 21 | 96 | 34) *62.58 
D8 ON cnnanctica aia waaiide miami —=21~— «96 | 34 | 320 
DR I ins evciinic sais hts celal as ciated 23 | 96 | 34) 320 
! B © $s es cen nnnnomnenl Bl 160 
° 624 Nijofswtandse}of sw }--- 23 96 | 34 120 
W 2 ETO Bis ccicionieceebuteanie 25 96 34 80 
E 3 of n w } and n w fof nw }--------| 25) 96 | 34 120 
W 408 06 Aik sik ican cnn ee 34 80 
Nwiofswtandse }ofs w }_-_----- 25 96 | 34 | 80 
N 3 of ne} and se } of ne }_-__--_.--- 27. 96 34 120 
: Niofnwtandse}of nw }-------- 27 96 34. 120 
| E 3 of se} ands w }ofse}---------- 27 96 34) 120 
; 8 OS onan einen niente 27 (96 | 34 160 
Nejdand ne} of nw }.------.------ 29 | 96 | 34 | - 200 

Lots No. 1, FB GOO Since cncsonncas 29 96 34 *171.76 
All fractional _-_- .-------- siccisnitacpielniiban | 31 | 96 34 584 
N arr fee isnenia eeoinen ii a a is 338. 96 | 34 | 320 
FRE SS TE EPS NS a IS -| 33 96 | 34) 160 
Niofsw 4 and s w } of s w }- .------- 83 | 96 | 34 | 120 
N rs 1... sicetur wins ech ase lnpk's seilsedmall Realoma a soe ae cr 160 
| ops eee er ee ee di ci oxokuiala 30 96 34 | 120 
N 4 ofse}and sw }f_.----- .--.------ oo | 96 34 | 240 

WE OE BO Bi hie no eincionninn 19) 97: 34 | 98.93 
S wd O86 Bah. ce. Sees oaisisarediia (21° «97 340 40 
S 1 of n w } eR ae Se eae RMR ON EIA am |211 97 34 | | 80 
Ntofsetandsw}tse}------------ (21) 97: 384 120 
SS WED on. cain eae rie redpcin aeons alee 21) 97° 34 | 160 
E}ne fandsw net}. eh denim wincecaigh ox alindl (27) 97 34 120 
Einwtands winw }------- ----- | 27 97 | 34 | 120 

* Meandered lake. 
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ee eo ain cin err ec enne 


625 Wiofsetandse sofse} —---- 


Lot BO. 7. SYS eee Seen et 


Nwfofne] a ctl i sce lapae A 
Nwiotse 1 shi dich ielideniaisiniiiiglcaeaaimiaaaee 
Ninwtands win w }--------_---- 
4s witands wis w }-_--------.---- 
Ni net and n }n w fractional }._---. 

bnedandn $n wfrac ional quarter- 


eS SE 6 Seen oe <- Reeprnercmemene 


I ON Boye saith wien mech unane aioe ven 
. 1 
+ 


Sw pene ua uigs inchoate peal eal a 

se bof hw | sacieaitieaing ci Ni te soiiiiaatniaihidoedliaaa 

EN Ei OS i eae ae a nr ene re 
>) ? 


eS EN Eo. eae aa een OR ree | 


Stfofne t da histones ite ein aeohcelnten wedi dewicaied | 
cc, Re: eterna Oe ae 
S ss a asses talent akcocgseaias mea | 
W. sd 0fSw . andse}s w} --_---_-_- 
a ED io ne os hin see cites 
DINE FI cuarecil detach: as ek esi accep ell 

ER ek Lg Ra Cee mE ae 
She Bee. 2B ON Sw ces occa 
Se cialis aah shies Shiai onceichith cnces meaiinlie mea 
Ed ofs w } andsw}tsw}--___-- nicl 
Nwinetandsinef--___--_. Le. 
SRE Sree eatneme Seer. oer aeliee 
| Ee ey en ts Ser enn ee err es! 


Eséswtandnwtisw }--_-.- 2. _e 
NN is 5s ats Veh glug adios handel 
Rr IIE oii tidicietes nicotene 


—— —— — —_ — - - — oe — —-~ 


* Me waite il bale 
t Lake. 


Sw ‘ I irancccesalneicisdeb seinen | 
1 


» -ofswtandnwiswH.---- SR ee. | 
N . ohn nesemencw i ne } .....5/ss«e! 
L 
y 4 
> 


nm Oude do = Co 


w 


a 


Oo RIE Te eee ea | 
| 


S 
fractional PO Se een Mens 2 . | 


CO WDaT1 Ct 


120 
189.68 
182.24 

40 
40 
40 
40 
40 
40 
4() 
40 
*130.12 
*100.53 
80 
120 
95.55 
SO 
296.29 
678.12 
80 
80 
40 
120 

*143.42 

160 
40 


7130.43 


320 
120 
120 
160 
160 
120 
640 
679.90 
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C., M. & ST. P. R’Y CO. VS. 8. C. & ST. P. R. RB. CO., 


&C. 


Some timber on this. | | 


Nwinefandse}ne}-______- sae) 21 
It WS. wins scbiln dudiGs ie devise pene _}| 21 
Eg Pee es eer ee init gaa paeiaeiage | 91 
BM 2G. cine bs we eae | 23 
Ntofse}fandse}se}-_.______.-___| 23 
Niswtiandse}s w }-_-_-___-__-___- 23 
BU OF cs iniies wid siugncaan tere 
DOO 66408 a a a eee eee 27 
Nio ofn w}andse }ofnw} aE BE ED ee 27 
Wisetandse}se}_____ ---_.__ - | 27 
S4sw }-_----- Rr eae EE irae detent | 27 
fe FR RMNS Ce ME OER cd epee MRM IR NCE | 29 
All of fractional . on 2.000006004 66s cs .| 31 
~ Sofnetandswine}--...- _.---| 33 
.witofnwtands } of nw tf... -_e. —383 
3 (L,I a a eee One ene Te nee | 33 | 
All of fractional....-.--------. aieiatuba (35 
Seefofse} i ahs wisi inches inon aco Sea | 23 | 
Lote Ro S eis i ciiini cms cnn | 23 | 
NW FOC ROE oc wc a et 
627 Nwiofnw 1 andse }of nw t- 25 
bites Re 2 OO Bock ok cc cen | 27 
Pe Wb cceieaee sce ees | 27 
Sinetandsinw }-------------.-- | 29 
De POE 60 Fi ais is Hind ees | 29 | 
SS CFG W Bidvniwcd seks cinienee seta | 29 
Nwinedfand se} ne }-_---__.--.-_ 31 
E 3 of n wf and nw }nw fractional }_ 31 
208 Ue 0 6 Ba idk we ccenae ice 
RF eo ciciiad eas atiasnbec tildes nies can uaa 31 | 
N w tof ne}.--.-----. - pian ipkatalinh bonis 33 | 
Niof nwtandswinw }.-..-.---- 33 | 
Nwiswtandse}s w }--_-----_--- (388 
1-0 2 WO 8k, sais dni mdiocniewancnGuin | 35 
Lote ft, &; GWG Da siccinnn ceciocnaness wee-| BO 
abe he. 4 ORB Bias once kK cewicss | 30 
Nwisetands } se }f____-__--- resale | 35 
NN SCRE Bio ek ne Ce einee ey 
POE 86 Bice es ek cee eee ae. 
i 6 BEG W Oi sho sin denne caneeens ee 
Alt IEE iio 666s iv cciciters wine pia | 3 
N } ofne ands w } ne}. __--------- | 6 


an 


320 


40 


*144 21 


*89.76 
120 
391.68 
80 
80 
670.38 
138.09 


* Meandered lake. 
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S.1T./R.| Acres. 


SES ee rao 5 93 36 | 90.28 
Some timber on this. | ! : 
LSS a MES! EE ee 80 
Some timber on this. | oo 
LEDER AAI I OS | 1) 94) 36 605.94 
N fractional }-...-~----- cians alae | 5 | 94 | 36) 284.40 
Timber close by. | ‘eae 
Ee a aR TIE | 7 | OF 36 624.40 
Living water runs on this and timber | | | 
close by. | | | 
ge ii eee 111/94} 36) 320 
 € ro, - ereepmere Pe StU 640 
| EEE REE rn Ce 640 
EE ES aeRO | 21 | 94 | 36 | 80 
Timber } mile. Sioux river runs through. | ! | | 
ET Sit. 23/94) 36) 160 
Iii nrsists ah i Seed dolline Wace Rican al | 23 | 94 | 36 | 160 
_, MERC MMe MEN 320 
LEESON ET (25194 36 640 
ca a as dik A iam a imine ammlaes | 27 | 94 | 36 160 
Well located. | | | 
FW Ba nite ve nen anecoe nse sewnll e | 160 
One-half this istimber. Sioux river runs | | | | 
through. | | | | 
ee en dibs? sei ubaiancsasiad ak aa —20:) 94 36 | SO 
Nw#ofnw }ands § of n w }.__-___- 29° 94 |, 36) 120 
Oi aD ai ieee Te (99 94° 36) ~— 320 
a a 312.56 
Netse}and w}sw }_-------.----.| 31/94/36] 112.80 
Homestead on s 3 this section. | : | 
6g RR ELEM fe 40) 
All of_.--.-..-------~ ---------------- a0 | 94 | 36 640 
Two homesteads on 54, also 2 on 36. 
UE BRAY aes Ole agen ern EON 1 | 95 | 36 175.26 
W ell located and good land. | 
Py NONINNE OE ore dn oe cin eran 3 | 95 | 36 3930.73 
Well located ‘and ood land. 
All | EE A BM 9 | 95 | 36 
| Eee Pn 7/95 /36| 1306.28 
ER I Ree EY. 9195/36] 320 
_ SF REE NCETM 320 
OS ES ALENT NEE 160 
Winwtandse}fnw }.--__-_--___- 119 | 95 | 86 112.91 
Nwise}.-.-..- ee RO SAGER INE ee | 19 | 95 | 36 40 


a SLED COOTER ENS en see TE Z 
a ENN aE REL a ak a a get eran rs 

RE Ms eae ibe eae eh SE Be RN dag A gid 
Fae dowd re thud ae ee ERA yas y bey ¢ a 
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Railroad List.—Continued. 
S.| T. | R.| Acres 
Py WeEO Sis inks eens '19 | 95 | 36 35.33 
GIO WSO Bivins 21 | 95 | 36 80 
. BD Whigs dco nnaiconinnetales 31 | 95 | 36 628.16 
Te pees ERA SEs SS 85 | 95 | 36 80 
Sioux river runs through timber close by. | 
D8 TUNOOINE a s 5 sidi a te cesscsies areas 1 96. 36 585.14 
OA 66% onc aeceneee | 3 | 96 | 36 80 
Ntnwiands wjnw }--__--------- | 3 | 96) 36 95.30 
OS vcinnak nsnmdewnoraaaaamaees | 3 | 96 | 36 160 
All fractional ....---.-------- saitendiccsii 8 | 96 | 36 593.58 
RT FONE ion. oii etn tcc | 7) 96) 36 608 
DTD OE ince siseisipin ibpilinibiegtee tec upicestian Cae amelie | 9 | 96 | 36 640 
IE OE oo sein wpa a sciences '11 | 96 | 36 640 
f | F Sapna Oey be ems here Bele eee re | 13 |. 96 | 36 640 
NN oe © Boon ocein dew bts eee week ee 80 
oot 2 rn enes 80 
BOR. Wb oon oe hin cie coca cnennssest SE eee 40 
S Ww TROMOMAE DS ike - cw ind) ance nnn -- 19 | 96 | 36 | 146,30 
W OO Ob so kk ickcernkwnnsneane 23° 96 | 36 80° 
W EGO Beinn eine snundcgl ee eee 80 
N O26 W bone ccc cccc cc cecnanewunnel BOL eee 40 
iin sic cctdcvckumsanes iene | 25 | 96 | 36 320 
S64 0 OS ciickdicsindenees 25 | 96 | 36 40 
BD OO Biviee vices ceed dee 25 | 96 | 36 80 
BF. Wb ni nnsiicod dau jet smnens sew euent ae ee 320 
All CONDE oo ii oe cdc ccacnenneet /—=31~—=«CO8G | 36) 627.31 
Stream running through. Living water erg 
running through. | Pe 
BE DE aria none miionninaduemnaiail 33 + 96 | 36 640 
de 7 eect ntw area mememeneron me ge (en .-| 85 | 96 | 36 80 
Sise} nwa ih ign aa hiainiomnciadia ececasainghimad atl 25 | 97 | 36 80 
SB BOW 2D oo cescinccokiieunsccena send ee eT oe 80 
6 200 8-65 enedeinonnd bacusnennelh 27: * 97 | 36 80 
BBO b viccuntitenanccnne semana 27 :'| 97 | 36 80 
S § 00 }.Wn 65 i niewcnscnms aann cece mee ee oe 80 
SS 6D viii sk eanicemineee ----| 29 | 97 | 36 80 
630 All fractional --..-.-.-.-------- 1 BE Lietwad antes 603 
BY Wisi ccgiikn nis nniictaisein eatin S.A aren 640 
BRIE oo innccncish bh dotitnn ani sins nla ah uninieeemsidion ok asa, Bee 640 
AD RaCtiOOE) 4. cen doin eon ones 1 94) 37 599.80 
DES TIO oan nine en open 3) 94 | 37 280.60 
Ntsefandsetse }---_...-------- 3 94 | 37 120 
Niswtandse}sw }----..----...-.| 3 | 94 | 37 120 
DE TONE nies bi hein sisi nen | 5 | 94 | 37 277.96 
Ninejfandse#? ne }-----------_-.| 7 | 94 | 37 120 


36—169 
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aks | | | 
| S. | T. | R. | Acres. 
| | | | 
ii al es, we mae Saat 
Se eS! 7 | 941 87 | 317.54 
IE ci eid lntiw ane wommeicnon ameinea 17 | 94 37 | 40 
Winefandsinw w 4 ence ianiins Sahiba 11 | 84 | 387) 160 
iin sisi grab enienerm-viein anil dhe aseciniihid I7 | 94 | 37 | 320 
TE . sticemcineiuiiinpiaipaeil 29 | 94 | 37 632.31 
ETT ne mies 21 | 94 | 37 640 
had anak chor ianaciabinmaraall asad 23 | 94 | 37 80 
\ Lnw —— eS epee mee | sis took hen ee eden 23 | v4 | oF | 80 
Nise i ONG 6 W 466 4. fp nnniecion 23 | 94 | 37 120 
3 Le 2 ree er ena mate _ 23 | 94 37 SO 
Nwinetfandsjne} ------------- 25 | 94 | 37 120 
Neinw}ands#3 nw }-----_---__-_- 25 | 94 37 120 
Bahia Ainak hate Vipin: in aeliinn. aaa niainlailabinli ileal 2) | 94 | 37 320 
Nwinet}ands 3 ne }...-..---.--.. 27 | 94 | 37 | 120 
IM cinictnindaenbinbornntininuniian 27 | 94 | 37) 80 
Nwiswiands3ssw}-.---..-.--- 27 | 94 | 37 | 120 
Nisejandsej}se }---.-.-.-...... --39 | 94 | 387 | 120 
Siof netandswine}---__-_-_-- dl | 94 37 | 120 
W tof nwtandse } nw f-__-__-___-. 31 | 94° 37 | 122.08 
Neinw fands w jn w }-------_._.33 | 94 | 37 | SO 
NwiswtiandsiswtH-.-u.--.--___- oo | 94 37 | 120 
i 22 seek aby icclelcendsachesank og 33 | 94 | 37 | 16 
Fe hittin neni it ei in cto itn gio i 85 | 94 | 37 | 160 
N e } 35 is a homestead | | 
| ge SS Se eee eran eee ...-.186 | 94) 87 160 
W 3 of 36 is a homestead. | | | 
STEIN ike) secaiaiaitnnieieicinip wmeuic nabilainns 1 ) | | 
All fractional ........................| 38>) 0 | 37 | 3070.80 
og | Ea ae ae .| 5 J | | 
III spss san oot bv tires. «essen estbiiaiaciaoeni 7 | 95 | 37 | 623.40 
cali epst ibe fpicessen neinnsi sthun wac eae tiaa 9 | 95 |. 37 | 640 
SR SAR Ia ee eo ee err eR ETIrE AEP 11 | 95 | 37 | 640 
| Soe ici caaadialaaceliiaa apidcialall 138), 95 | 37 | 640 
Uh hicighcip Neicinc ticles ens nc chains eitvehsnnatania 15 95 37 640 
I iis pe ig ah ant Pusat nema ncn am tide aitneaeisenaaneil 17 | 95 | 37 | 640 
NUNES sieitiicnncin we ainmn pmb’ 19 | 95 | 37 | 308.42 
I iiiickioicatnsolibahcasinitts tvsnisinivneneb timeaeibibiieaiiaaiabsell 23 «| 95 | 37 | 640 
I i cs si lids a linen ikons iehetedeealiacnlmaa ae daaniiad 95 | 96 | 37 | 640 
AREER ers gt et eee NN ee ae emer sce 97 | 95 | 37 | 640 
FET ERE Tene ere ei ee SE | 385 | 95 | 37 | 640 
RN Bai sittin tosh ih winkeape:aiaeaniiea tases 11 | 96 | 37 | 80 
__o ERE Seve eer eteaae enema ee ree easeN ioe ee 11 | 96 | 387) 320 
TLL ATT TESORO. 
N3nwtandsw }n w H-----.--.---- 13 | 96 | 37 | 99.51 
Ee Rea: 13 | 96/37] 320 


C., M. & ST. P. R’Y CO. VS. 8. C. & ST. P. RB. R. CO., &€. 283 
Railroad LIist—Continued. 
| Si kT. me Acres 
| 

All of fractional .-.................... | 5 | 96 | 37 600.46 
WOE TO Biss isk ceri wee | 7) 96) 37 80 
DS OE OO Fie sc idinns cmeeew caus | 7 | 96 | 37 40 
POE I ia eins ss tii tpsas iri ining ches Season tes arene << 640 
Nj ofseftands wise }-_-----.------ 13 | 96 | 37 120 
SD OS i sect ction '13 | 96 | 37 80 
Te I hii sil cocaeicd eaienia /15 | 96 | 37 320 
Niofsetandse}se }f_.-.----_---. 15 | 96 | 37 120 
Be WOE © Wa ihe i tninewnk | 15 | 96 | 37 40 
Nhofnetandse} ne} Sisic dita iain aac 17 | 96 | 37 120 
Netnwtandsw} nw f-_--_-------- 17 ~ |: 96 | 37 80 
Nwisej}ands }se }___-.-.-_------ 17 | 96 | 37 120 
eS adds ancneacoas | 17.) 96 | 37 160 

632 All of fractional ...--.---..-----| 19 | 96 | 37 622.40 
Pee Wiis Sinks Se ee 21 | 96 | 37 640 
ARMs cnctiinedinesdsienisenn eae | 23° 96 | 37 640 
BE Ek tka Ca ck A enikeeeienniheaiin 25 | 96 | 37 640 
BE ibire hk boca dientinnaiaiaia | 27 | 96 | 37 640 
ff ENR MOS ce SNR NT RR ------| 29 | 96 | 37 -640 
All OF fractional ous cnn neces cncn snes 31 | 96 37 624 
DEE Wikis cer Bice dad Scien nnaacadeas 33 96 | 37 640 
pe eee omienn eee nem pee er 640 
Setnejandse}nw}--____-------- | 31 | 97 | 37 80 
Ne}sej}andsw fs e}-_---_---.---- 31 | 97 | 37 80 

Esswtandn wt sw }..------..----| 31 | 97 | 37 119.38 
Sw $n w }-------------------------- 33) 97 | 87 40 
t4swihands wi sw }-__----_--.-- 33>) 97 | 37 120 
S02 OF BO $.2 225 oh ncens eons nncenmen| ae) OF Le 40) 
SSD W Bis ox kei serene 35 | 97 37 80 
W POS 6 Bigs ctincnnccn's seinen 35 97 | 37 80 
SO 6 ihc cinta fhcd xawic ae caus 35 | 97 | 37 160 

Baa NE is aso 0 wise bist etic ts soloed | 1) 94) 38 5088.34 

ATE OF ROCIO 56s ns wn iviiwnnnmcmn 3 | 94) 38 575.34 

ATE CF TORIC oie de eid eevee 5 94; 38 578.42 

Fe) ee me 656.76 
ERS OE eee rom sighieidcniiaieal | 9) 94) 38 320 
I ices init ab iia dln) we nail ini 11~s«94~ 38 640 
TE yo. neccinc ikea onl ata encima, 13 94 38 640 
BIE BR vik hadi Bhan chon ie inal 15 94 | 38 640 

W 4 of fractional ---.-.--.-------_---- 19 94 | 38 337.08 
De OE Oe Bion de scwecxnnencis 19 94 | 3& 40 
C8 0 6 FS wisn Mi ntigdcnnnnncwnwion 21 «94° 38 40 
W stsetands3s wHh------------._-- | 21 94° 38 160 


pt SER ESE RE ae sah ieaiteiieiin 23 94/38) 640 
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| Railroad List—Continued. 
| | S. | T. | R. Acres. 
4 eas ‘ ‘i ‘ art 
. | NN I cass nsoine weiss dime sito aan alias ase | 27 | 94 ; 38 SO 
} ee er IIA 6. kings oon skew acim | 1 | 95 | 38 681.70 
| All feactional ... .........5-22: | 3} 05 | 38 | 678.66 
| 633 All fractional of -----..------_-- 9 99 38 | 661.54 
: All fractional of _---_-....--_____~_ | 7195) 88} 645.32 
: iin cance nent naan 3 95 38 640 
| a ia intl cise anid | 11 | 95 | 38 | 640 ; 
| EE Ener MM Te 640 
as ith dividciuegicees 15 | 95 | 38 | 640 
. rN EE acaeniccininincimma ceeiniiawen 15 95) 38 | AO 
ili on ces annie ibaa ica ean 17 | 95 | 38 | 640 
All of fractional ...... ..-....-.....-..| 19 (965 | 38 | 649.58 
I i kicks dent: Seahid- acer Ol a ons mas aie 21: 95 | 388 | 640 
RRR ey eae. Sener ee Ds 23 | 95 | 38 | 640 
iil neg pte thciwinediiicedoaibamiaa a 25 | 95 | 38 | 640 ~ 
das ag ck Sadat iden tas 27 | 9d | 38 | 640 
: I uke: bcos pon laninnd ahaa a --| 29 | 95 | 38 640 4 
ar ee ONES bw ck ie ee ce ol 95 | 38 651.04 
| ag aids cat tgrin fs in sablnk hl ens cn ial do 99 38 640 
| SER sae sabcadichdhd ok knicn sian dodbalbda <aiacmaens | 35 | 95 | $8 | 640 
ar Oe Geetsonmel .... eens cs 1: 94. 389 | 615.06 
! Be IEE wiih cece s cndccweninnebend 3.1 94; 39 | 292.56 
Bee er IN ie oe oo ed 1 | 95+ 39 | O91.88 
: Oe ee OIE ww. te 8 ec 3.95 > 39) 691.94 
CS ET Eee MIE ee 5 95 | 39 | 692.90 
NOD Win awe seed se cinnd bec ieece 7 95 | 39 | 594.28 
Oe No it ee aa nnal 9 | 95 39 | 640 
EN ERT SRA Ag Sn ig ao sates geet: 11 95.) 39) 640 : 
MOREE NEP eaa tee aieoge, eae emcee a 18s 95) 39 640 
| URAC Eee rer arate ee ET FE 640 
i i as sly ales bitcivaapiailie ok Gaalaerelalan el 17 | 95 | 39 | 640 
NE, bi dininnns cid sein ind eee 19 95; 39 | 587.10 
(2 biddasictcbaaalaiathed sult ra ama eos 21 95) 39 | 640 
I iioikk cisns dwn dc bbws KKneR a ee 640 
DEE hbk wciidcninemai iw sbas dni eked eee ee ee 640 
Sw } of se } out, claimed as swamp. | | | | : ~ 
ES Me neiadenre 29°95 39) ~~ 640 
634 All fractional -.-__ - vichancamahcviaiatcwcat 3 95 | 39 | 580.88 
EE a icivsnccniieoinnions coneee 33°95 389) 640 
ER  -_ EE Spme eo mn Crp NaC ye Meda yr: 35 96 | 89 | 640 
Be le FO Bilan soe nindns cen essunen: 380 95 39 | 40) 
saan On TRMUNNOIN ou. Se eked oo hh ec | 1/)95 | 40) 698. 22 
(| RUA IP aera ER PTE BR PR eS 11°95 40) ~~ 6490 
RTE vikitingsiidb cilenanpibiacmineintniiabetiaueal (13°95 40 640 
| ERE ee eeiaiaig (15/95, 40) 640 
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|S. | T. | R.| Acres. 
MI iia sci, insect sg baccibicda sacs satagls ciate —~21:| 95 | 40 640 
FA eich ni ini il nih a aieceiint cages ental - 23 | 95 | 40 640 
FEE aici iki ss calbehlis cittiai's tances thems 25 | 95 | 40 640 
BIO occa lubes sci asa etl gs siete aaa ~—627 «| 90 | 40 — 640 
“5 neh PaaS: (99/95/40 320 
SOO OR cece caus 29 | 95 | 40. 80 
eT Lk ETN i Fe 80 
Qe 35/95) 40/ 940 
| 113,068.75 
oa 


A. M. DAWLEY, Agent. 
STATE OF New York, City and County of New York: 


I, James McKinlay, being duly sworn, depose and sav that I am 
the land agent of the McGregor and Sioux City Railway Company 
(successor to the McGregor Western Railroad Company), as shown 
in the documents hereto annexed ; that the foregoing list of lands, 
which I hereby select, is a correct list of a portion of the public lands 
claimed by the said McGregor and Sioux City Railway Company, 
as enuring to it, to aid in the construction of the railroad from a 
point at or near the foot of Main street, South McGregor, in the 

State of Iowa, in a westerly direction, by the most practicable 
635 route on or near the forty-third parallel of north latitude, 

until it shall intersect in the county of O’Brien, the ratlroad 
from Sioux City to the Minnesota State line, for which a grant of 
lands was made by an act of Congress, approved May 12,1864; that 
the said lands are vacant, unappropriated, and are not interdicted 
mineral nor reserved lands, and are of the character contemplated by 
the grant, being within the limits of ten miles on each side of the 
line of route of said railroad, and in the Sioux City land district. 

And in making this affidavit lam guided by information de- 
rived from A. M. Dawley, who was the agent of the said McGregor 
and Western Railroad Company, and whose list of selection of lands 
under said act of Congress, (or duplicate thereof,) approved by me, 


is now herewith filed. 
JAMES M. McKINLEY. 


Sworn to and subscribed before me, this 24th of February, 1869, 
[SEAL. ] ALRA SPEAR, 
Notary Public. 
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LAND OFFICE, Sioux Ciry, 
| December 23rd, 1865. 

I, A. M. Dawley, agent of the McGregor Western Railroad Com- 
pany, In virtue of a commission from said company, and pursuant 
to act of Congress, entitled “An act for a grant of lands to the State 
of Iowa, in alternate sections, to aid in the construction of a rail- 
road in said State,” approved May 12th, 1864, do hereby select for 
said railroad company the following-described tracts of lands, to 
wit: : | 

STATE OF Iowa, U.S. LAND OFFICE, 
: Sroux Crry, February, 1869. 
The McGregor and Sioux City Railway Company (successor to 
the McGregor Western Railroad Company,) under and by 
636 virtue of the act of Congress, entitled “An act for a grant of 
lands to the State of Iowa, in alternate sections, to aid in the 
construction of a railroad in said State, approved May 12, 1864, and 
chapter LVITI of the acts of the General Assembly of the State of 
Iowa, approved March 51st, 1868, making a grant of land to the 
McGregor and Sioux City Railway Company, and under and in 
pursuance of the rules and regulations preseribed by the Commis- 
sioner of the General Land Office, hereby makes and files the fol- 
lowing list of selections of public lands claimed by the first said 
company, as enuring to it, and to which it is entitled under and by 
virtue of the grants and provisions of the said aet of Congress, and 
the location of the line of route of the railway of said company, 
being selected for the whole of the road from South MeGregor to 
O’Brien county. The selections being particularly described as fol- 
lows, to wit : 
RaimLroap List. 


North of Base Line and West of 5th Principal Meridian. MeGregor 
Western. Siowe City District. 20-Mile Limits. 


aay Y |R. | Acres. 


| | enn ae ee Le 110.99 
LS AE Ta TROON ROOT: 3 93) 34) AO 
mw fractional }....... ......--.......:|]. 3] 08 | oe 190.49 
SR een eee 3:| 93 | 34 | 80 
II i 5 cine ok Wien ecorenrianii: w Wieaiiiae 7 | 93 | 34 | 285.50 — 
Nisejandse}se}--.---..-.....-- 9 | 93 | 34 | 120 
Niswtands wisw }-------------- 9 | 93 | 34 | 120 
2. ea ea Tey 9 93 3S | 60.80 
Nineisw } ne }-----.-.-----:_....-| 11 | 93 | 34 | 120 
Ninwtiandse} nw }-----.-..-.---. 11 | 95 | 34 | 120 
cee ae 11 | 93 | 34 | 80 
EFéswiandswisw }---.----..----| 11 | 93 | 34 | 120 
Nit netdandseine } -_-.---------- 15) 95 | 3: | . 120 

| 93) 34 | 40 


LS AON RR TNT 13 


2) Oy rh, eee Pisa r . 
: PE Se Re ee ee ON ee ae oe 
et, TM DSP SAE PR SAAB) is ce AN RD MER ae es Rete © Bea Ree a Ee ea ae 
£ . . 3 ve Poh; ake Ra ON oe Bot vue ey SSS feel ot ht aiid s 7 
. > “ 
5 4 
s 
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| Railroad List—Continued. 
| S. | T. | R. Acres. 
| | 
637 Esdse}f,andswtse}--------| 13 | 93) 34 120 
BPO so ecarcanecaain am ameoeneuin ..--|/ 138) 98 34! - 160 
» 8a 15/93 34) 0 
, Lots 1, 2, 3, ial in ke ee ietaiea deuce _ Lo) 93 34 | * 169.10 
Lots No-. 5, 6, 7, and 8 -.---..---------| 15 | 93.) 34) — * 201.25 
Oe Oe. 1, SO Bs oo nn cece =17'| 93) 34, ~=*101.40 
= t\ W sseht,andse}se f-__-____-__---- =17°=«98~— «34 120 
} 8 ge EOS POR Seee peer ape '=19°>=«93~—«34 80 
Winwtf,andse } 0 2 ce 19 > 93 34 104.75 
S fractional } _____-. i dhstlain is ephecaioiaicialicebaaeaine 19) 93 | 347 304.25 
DO Biss a od ie ee 21°) «93 | 34) 80 
N 3n w i, and s w SS hg meyers oe 21 | 93 | 34 | 120 
SO 6 ksi ced cadinWaneioneeeel 21 93 = 34 | 80 
hall Sot const goth ish abled waanaerauciaen 621 ~°« 93 34 120 
wine t, ands 4ne}-_------- icici 23 93 34 120 
N Bi cincid ccs cmicdics wonacdeagoaaiaiien 23 | 93} 34 | 160 
; ENS ARAL DM ae ON 23 93 34 320 
Se ! 0 Bee ais co uae 25 93 34 | 40 
oe i WB aa. kidd oi ici ota tee 25 93 34) 40 
——_ E 3 ‘ el,andswise 4 uta hick oninaih anal 25 93 34 | 120 
WOW Books cd i dee | 25 | 93 | 34 | 80 
we OO Oa a hs oad 27 | 93 | 34 | 80 
DF PP Sic ctinbvawind tbncaomemombel | 27 | 93 | 34 | 160 
DF © sien sins duane aniediaw nena | 27 | 93 | 34 | 320 
I Bias cesnsc-nsisncshlncekiys eal wanna abi pasa inal ata oaae 29 93 34 | 320 
De @ Rae 2 sss Acco eciieadas 1 OF 34) 147.45 
SU OW 4c ii cninaeeneien 1a penchan el: ae a aa es 80 
: WD © Binsciininkdinie «pees ecciiaaea ma 1 | 97 | 34 | 16 
N3swtH, and swihsw }-_.--.---.--.-| 3 | 97 | 34 | 120 
Nwinej},ands}ne}--.--._--.---- 7, 97 | 34) 120 
N w } and s fractional $------...-..-.-.| 7 | 97 | 34 | 431.04 
4 B Biinicnn vheenenae lait isd eiabaicahdiionalechcata 9 97 34) 320 
BO Biivdeseesue mane sonmces] 8) Me one 160 
638 Eiswth,andswisw }-_.-_---- 9 97 34) 120 
Ie RO De ht een nae ll 97 34. 80 
oo DG © ..nccecnuitintinimnmuae daa 15° 97 340 160 
! Noa n wht d 0 W Bonvenccsccacunnen 15 97 34_ 120 
Ndse},andsw}se}-____----__---- 15 97 | 34 120 
Niswthandse}sw}- stints 15 97 84 120 
PEWS ccikcn code n dak beens 17 (97 | 34 | - 80 
Ned ® W bone nk oe icc ee 40 
WO 0 be iin cd iWin cine enn Be ee ee 80 
edad «ssi akekaaeah dealin sictaca diana sasiapdh th ties 17/97/34. 160 


* * Me nolan ‘re d She: 


s 
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rrr 

| S./ 7.) R.!| Acres. 

fae, ee 

| | 
a oS nee pep | 21 | 97 | 34 | 40 
I Bia... sn sncwis dinceinmmainais adam aaa | 21 | 97 | 34) 40 
CLE TLE ED | 7198 | 34 | 605.26 
We NOMA $ ..... nc cme sncewneneel Be Ont Oe) 270.48 
Lots No- 1 and 2 _..-------- iba aniiiitaiagaia | 29 | 98 34 67.45 
IMO oi xcsicdon cxersinlekenicotuapaectiest aiansalakoaeidlicatiaiaa 29 | 98 | 34 | 80 
SS Seon Mer 320 * 
RIND ssc si he trees vals acdemaidi 31) (98 | 34 | 577.80 
Br IN sista’ cxsniine ot a gushed inionlniong neato oo) OL 147.80 
NE Be. 0 NES edb eign niwesiinaors: one’ | 1 | 98 | 3b-] 149.20 
Sie Teer. 4 GE Oo dis ek bs ea wc ets 1) 98) 35) 100.33 
OE OEE Ao | 1) 93 | 35 | 40 
SF aD ey eC ee | 1] 93 | 35 | 80 
UNI ce iensncis ae caniccgartreecganidlvanici ssi dcialias aeaianadic | 14 93 | 35] 160 
SS ET RET NET | 3198 | 85) 80 
2 TRO Pee N MRE NE TON ote | 3 | 93 | 35 | 80 
> SPER a 3/93/35} 320 . 
ema OR Meena ROE a! | 6198 ;35; ° 86 
Sin w }---.- siuiliicieces lath atas aicdda eksaauniin -| 5 | 93 | 35 80 ) 
sia sadishs ised wicked asa clscideapetaieiegi AM | 5& | 93 | 35 320 “ 
All 6 | | on mer a fe 688 
OS Se re een « cnibidinemeammiauna | 9 | 98 | 35 640 
NN chicas icctpesin sarc cents nest ncihasbte cial (11° 693 35 | 640 

Ny. isd sisincchidieenaimiannauain 113 | 93 | 35 | 640 
SGN oa ca ane rR Sr | 15 | 93 | 35 | 640 
PRI sicisecdes accikst ncn oiereneincambniaee | 17 | 93 | 35 | 640 

TA NER! =, Sh EO 640 
N3tnet}andsw }ne }f--_--_-------- | 1 | 97 | 35) 111.09 x 
I ROOD Oh sei ie ence aches seemsiin mins Seetliampnll | 1 | 97 | 36) 310.87 
Esésetandnwtise}--_.-------_-- | 1 | 97) 35) 120 
Me TOROTIONIE $ ois kc nc cenvewes | 3 | 97 |.35 | 309.06 
Seawy ss saliletal dc Wk tae scnie valine eiashiaiieaianea hana | 3 | 97 | 30 | 80 
E4¢swiandnwtisw }-----. -------- 3) 97 35) 120 
I a ainsi si chk idealist cen onbrema alg sowme| © 1 Bet wee 80 
cl ki EE SE a RSE NT 5} 97 | 35) 40 
I i issih aii sige sa epaaatinnslla 5 | 97 35) 160 oe 
ie aes iin aii ka ad 5 | 97 | 35 40 
(ES LE LETRA RENTER ETE 7197 | 35 80 
Noh EET RE AIT er | 7 | 97) 36 | 339.82 
sie sini ctebinasiuacieelsaicneslabvadect hiner awl 91 OE | oe 160 
MOE MO}... 2.06 +--+ ened en] OO | aes 40 
ne SEER SE Seer es Meee nae | 9 | 97 | 35 | 40 
Ni nwtands wn w #_------------| 9 | 97 | 35. 120 
Ee Boiss cecicince-ie-eenibiabinerctesitenialinaiaasii | 9 | 97 | 35 40) 
RE icc nid uns aan ae | 9197/35] - 40 
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S.; T.| R.| Acres 
E}swiandnw }s w}--------.-..--.-- 9 | 97.; 35 120 
Fg RS MERE Teper emer e orn sss etabeelawee 9 | 97 | 35 25.36 
(PERCE N oae ae Ee MOE ss nine ico mien ecg ea ee oe 320 
Es¢setandnwisé}.---_-.-------- 11 | 97 | 35 120 
Niswthandsw}sw }---.---------- 11 | 97 | 36 120 
Eine} andn w }ne }-____-----_---- 13 | 97 | 35 120 
Nénwiandsw }nw f--_---------- 13 | 97 | 35 120 
A CREE IER Rape ner ent orbiter eee 13 | 97 | 35 160 
We BOW bo iirc ec kink deka 13 | 97 | 35 80 
NOS D OF cscs cen cdncavinesccwesece ae OTe 40 
MOD W Bika cc 15 | 97 | 35 40 
DOSS OF ain ids ce cde 15 | 97 | 35 40 
W ROW Do ieviknwccinnd aie 15 | 97 | 35 80 
640 Lot No. 4 sai hit mcs nib eieieaimieselies emis ek ee 31.28 
‘Lot No. 6... ...---- on. 25.83 
Lot No. 6... tars ner 17 | 97 | 35 49.02 
Ne}nw} and WEB W ton (17 (97 | 35; = 120 
S028 6F 2c. ia a ise seins ca | 17 | 97 | 35 40 
BS OO t bn dds dance cee | 19 | 97 | 35 80 
RO48 W tice 19 | 97 | 35 46.28 
BE cn india Caminita | 21 | 97 | 35 640 
Esne}ands wine} -.--_-.----____| 23 | 97 | 35 120 
Etnwtandnwinw}.-_--.__---- | 23 | 97 | 35 120 
ROG NO. Boda ccs waunes atin eaauaieaincall | 23 | 97 | 35 24.98 
WEOOS cicsiciniwSine seen asin | 23 | 97 | 35 80 
Ri Des Boe ig ckicesnshcsinced 3s whe apenas | 23 | 97 | 35 54.55 
DN OW OF cnet Sancnunkiadiemee eae | 29 | 97 | 35 80 
OW Bie a ies sc wlan cee ee eee 80 
N fractional 4. ......................-| 1 | 98 | 36 296.44 
All off femctiothtd ooo oo Sc cess 3 | 98 | 35 621.48 
OO BO fis A can sake cidhen ita bined eciar Aaaie 9 | 98 | 36 SO 
S $n w }---...-- ‘cena ieninia wadioaaiatadal 5 | 98 | 35 80 
D8 5k iweb eune actn whine eae ee ee ae . $20 
An trebtion os, ein 7 | 98 | 35 630.84 
BEE OE on on i nda peice omnia cme senintal Oe ee 640 
Ail OF 5. ones aiid aentbehintesiaekhbinmbiaadl 13 | 98 | 35 640 
AEE OE in nn a cen noun nae 15 | 98 | 35 «640 
Blt WE nn kn sida ode caion acelin 19 | 98 | 35 640 
PREIS hari Nils etl ee eatens 21 | 98 | 35 640 
POE is win iw ich eens nae 25 | 98 | 35 640 
TE iin occ ecko sc aaa anna 25 | 98 | 35 640 
TEI nine cnntinined dine eee dd | 98 | 35 640 
All of ----- a keane solo aeiailctedacia Sia 30 | 98 | 35 640 
meee sd 2.6 cnnue si ieee anti alanaal 33 | 99 | 35 80 
_2 er meri fear pemeeemineren ee Wine rin ere 30 | 99 | do 320 
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Acres. 


SO 

80 
*80 
*640 
: *320 
All of fractional | | 36 604.76 
All of fractional = yf 3 606.76 
eee COROUIOE i ik cc ncwe wenn! Le 36 608.38 
All of fractional | 601.40 
640 
640 
640 
640 
640 
602.19 
640 
320 


* Five homesteads in here. 


 C., M. & ST. P. R’Y CO. VS. 8. C. & ST. P. R. BR. CO., &€. 


Railroad List—Continued. 


} 
ne Bw ww ew ew ew ew SO OO ee Oe Ow Ow eT ee Ow es eee = ee eS oe | 


—SHV9Sewr ei ew wm ww wen ww we ew owe ew gg - | 


Ail TRQCUIOUION iii cnn de das Sees il : ‘ 
IN bicdew scans renicicaunnns sa beawuennl ae oe 278.80 


= weep eeeewe 8 ee ewe FP ee ee ee ee ee Se ee ee ae =e 


' 

| 

——<—_—— Se ew ee ew ew ew ew ee Se ew ew eS Ce ee ee ee a ee ee ee ee ee ae ee oe 

— — oe a we ow we ee ee ee ee ee ee oe oe oe ee ee ese ee 
——SH—— ee ww ee ewe ee ee ee oe ee ee ee ee eee ee ee eee 

ew @ 2 Oe 2 eee 22 O eee e2@eaee}| 

——sear ewes en ee HS ew ewe aw a aw ee er ae a ae ow we ee ee ee ae ee ee oe ae oo Se aee@ i 


i 
| 


_—_——see@cew ee ww eww ewe ewe ew ew ew ew ee ee EO EE Tr ee ee 


; 
-——“—<9“O Se wore Seer HK a Se ew ew oe | eee Se ee ae ae ae oe 


——N—e ee ew ew ewe ew ewe ww eee OE ew ow ow eH HH oe oe eS 
; 


-——— Se S| oe Sore ooo oe 


_——_— — <— =e ee am ee oe Oe ee ee ee ee ee ee eee ee eee ee ee ee ee ee 


-——VT—— ewe | ae ee ee ee eee ee ee eee ee ee 


—_—— i ee eee eee ee eee ee ee ee — ww eo oe = we 


———— ieee or OC rE aw omanm + eer aw ese we ee ee oe ew oe oe ee ee 


a 57,049.19 


A. M. DAWLEY, Agent. 


STATE OF NEw York, City and County of New York : 


I, James M. McKinlay, being duly sworn, depose and say: That 
I am the land agent of the McGregor and Sioux City Railway Com- 
pany, successor to the McGregor Western Railroad Company, as 
shown in the documents hereto annexed ; that the foregoing list of 
lands, which I hereby select, is a correct list of a portion of the pub- 


4. ie Atmimedn 
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lic lands claimed by said McGregor and Sioux City Railway Com- 
pany as enuring to it, to aid in the construction of the railroad from 
a point at or near the foot of Main street, South McGregor, in the 
State of Iowa, in a westerly direction, by the most practicable route, 
on or near the forty-third parallel of north latitude, until it shall 
intersect, in the county of O’Brien, the railroad from Sioux City to 
the Minnesota State line, for which a grant of lands was made by 
an act of Congress approved May 12, 1864; that the said lands are 
vacant, unappropriated, and are not interdicted mineral nor re- 
served lands, and are of the character contemplated by the 
grant, being within the limits of twenty miles on each side 
644 of the line of route of said railroad and in the Sioux City 
land district. 

And in making this affidavit I am guided by information derived 
from A. M. Dawley who was the agent of the said McGregor West- 
ern Railroad Company; and whose list of selection of land under 
said act of Congress (or dup.icate thereof) approved by me, is now 
herewith filed. 


JAMES M. McKINLAY. 


Sworn to and subseribed before me, this 24th of February, 1869. 
[ 1. s. | ALVA SPEAR, 
Notary Public. 
645 Exuipit “ F.” 
Articles of incorporation of the Sioux City and St. Paul Railroad 
Company : 
Article Ist. 


H. H. Sibley, 8. T. Davis, J. C. C. Hoskins, N. C. Hudson, R. A. 
Smith, E. I. Drake, A. W. Hubbard,John C. Charles, Isaac Pendle- 
ton, Thos, J. Stone, A. R. Appleton, Wm. L. Joy, and their associates, 
and all such persons as shall hereafter become stockholders in the 
company hereby incorporated, form themselves into a body corpo- 
rate, under the name and style of the Sioux City and St. Paul Rail- 
road Company, for the purpose of constructing and operating a rail- 
road from Sioux City to the northern line of Iowa, in the direction 
of Mankato, Minnesota. 


Article 2d. 


Said company shall have all the powers of a railroad corporation 
under the laws of the State of Iowa, and especially to sue and be 
sued ; to acquire and dispose of real and personal property ; to com- 
plete and operate and maintain said railroad, and to make all such 
by-laws as shall be deemed necessary and not inconsistent with the 
laws of the State of Iowa. 


Article 3d. 


This corporation shall commence on the first day of December, 
1865, and continue for fifty years with the right of renewal. 


; 


é 
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The capital stock shall be three millions of dollars, which 

646 — shall be divided intosharesof one hundred dollars each,and the 

highest amount of indebtedness to which the corporation 

~ at any time subject itself shall be not to exceed two millions of 
ollars. 


Article 4th. 


The affairs of the company shall be managed by a board of nine di- 
rectors, who shall be elected by the stockholders, and no person shall 
be elected who is not a bona fide holder of at least one thousand dol- 
lars of the stock of the company. <A majority of the directors shall 
form a quorum for business, and may vote either in person or by 
proxy duly authorized in writing. The directors may call meetings 
of the stockholders. 


Article 5th. 


The first provisional board of directors shall consist of A. W. Hub- 
bard,John H. Charles, J.C. C. Hoskins,S. T. Davis, E. F. Drake, R. A. 
Smith, Wm. L. Joy, A. R. Appleton, Isaac Pendleton, who shall hold 
their office until the first Monday in May, 1867, at which time the 
first election shall be held, and annually on the first Monday of May 
thereafter. At all elections for directors each stockholder shall be 
entitled to one vote for each share of stock owned by him, which 
may be given in person or by proxy. 


Article 6th. 


The directors shall elect from their numbers a president, and shall 
elect some suitable person as treasurer, who shall give bond and 
such security for the faithful discharge of his duties as the board of 
directors shall require. 

Article 7th. 
The board of directors may also appoint a secretary and an 
647 attorney, also such other officers and agents as the board may 
deem necessary for the the transaction of the business of the 
company. ! 

All officers and agents shall hold their offices during the pleasure 

of the board. 
Article 8th. 


The board of directors shall have full power to issue bonds or 
other evidences of indebtedness as it shall deem proper, to be sold at 
such prices as may be deemed judicious: Provided, That the in- 
debtedness shall not at any time exceed two millions of dollars. 


Article 9th. 


The secretary shall give at least four weeks’ notice of each annual 
election, to be published in such papers as the board of directors 
may require. 
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Article 10th. 


The company may secure any indebtedness as aforesaid by a mort- 
gage or trust deed on the road, its income, franchises, or other prop- 
erty, and may also secure dividends out of the net earnings of the 
road. : 


Article 11th. 


The private property of the stockholders shall be exempt from the 
payment of corporate debts. 


A rticle 12th. 


Installments on the capital stock to be subscribed shall be paid 
at such times as the directors may order, not oftener than once in 
ninety days. No installment shall be less than ten per cent. 


648 Article 13th. 


The board of directors may fill any vacancy that may exist at 
any time in their body. 


Article-14th. 


The principal place of business shall be at Sioux City, Iowa, and 
the company may by resolution adopt a common seal. 


4 
i 
Article 15th. +. 


These articles of incorporation may be ainended at any regular . 

meeting of the directors, two-thirds of all the directors agreeing 

thereto. 
H. H. SIBLEY. 
N. C. HUDSON. 
WM. R. SMITH. 
Ss. T. DAVIS. :: 
R. A. SMITH. iv i 
WM. L. JOY. 
A. W. HUBBARD. 
ISAAC PENDLETON. : 
THOS. J. STONE. % 
A. R. APPLETON. 
kK. F. DRAKE. 
JOHN H. CHARLES. 


Filed for record January 1, 1866, at 11 o’clock a.m. Recorded in 
record of bonds, ete., at pages 469, 470, and 471, in Woodbury 
county, lowa. 

A. GRONEGER, Recorder, 
By F. J. LAMBERT, Deputy. 
A true copy. 


S. T. DAVIS. 


yy (Sear re ”e 


————— 
~*~ 
s 
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649 EXHIBIT “ G.” 


OFFICE OF THE S1oux CITY AND 
St. PauL RAarnroap CoMPANY, 
Sioux Ciry, Iowa, Sept. 19, 1866. 


At a meeting of the board of directors of the Sioux City and St. 
Paul Railroad Company, held this day at Sioux City, Iowa, the fol- 
lowing resolutions were unanimously adopted : 


Resolved, That the Sioux City and St. Paul Railroad Company 
hereby assent to and accept the provisions of an act enacted by the 
General Assembly of the State of Iowa and approved April 3, 1866, 
entitled “An act to accept of the grant and carry into execution the 
trust conferred upon the State of “Towa by an act of Congress, enti- 
tled ‘An act for a grant of lands to the State of Iowa in alternate sec- 
tions to aid in the construction of a railroad in said State from Sioux 
City, in said State of Iowa, to the south line of the State of Minne- 
sota, between the Big Sioux and the West Fork of the Des Moines 
river, approved May 12, A. D. 1864.’” 

Resolved, That the president and secretary of the Sioux City and 
St. Paul Railroad Company be, and they are hereby, required to 
affix their signatures and the seal of said company to the above res- 
olutions, and have the same filed in the office of the secretary of the 


State of Iowa forthwith. 
J.C. C. HOSKINS, 
President Sioux City and St. Paul Railroad Company. 


650 Filed in the office of the secretary of State of the State of 
Iowa, this 20th day of Sept., A. D. 1866. 
JAMES WRIGHT, 
Secretary of State. 


Attest : [u. s.] N. C. HUDSON, 
Secretary Sioux City and St. Paul Railroad Co. 


[10-cent internal-revenue stamp canceled. ] 


I, Josiah T. Young, secretary of State of the State of Iowa, hereby 
certify that the foregoing is a true and correct copy of the acceptance 
of an act of the General Assembly of the State of lowa, approved 
April 3, 1866, by the Sioux City and St. Paul Railroad Company, 
and dated September 19, 1866, as the same appears from the original 
now on file in this office. 

In testimony whereof I have hereunto set my hand and affixed 
the great seal of the State. 

Done at Des Moines, the capital of the State, this sixteenth day of 
October, A. D. 1874. 

[Great Seal of the State of Iowa.] 

JOSIAH T. YOUNG, 
Seerctary of State. 
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651 Exuisir “H.”—(S’g’d) H. E. Mann, U. 8S. Comm’r. 


F. | DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, January 11th, 1881, 
I,C. W. Holcomb, Acting Commissioner of the General Land 
Office, do hereby certify that the annexed copy Is a true and literal 
exemplification of the order issued August 26, 1867, to the register 
& receiver at Sioux City, lowa, to withdraw lands for the Sioux City 
& St. Paul Railroad Company, under act of Congress approved May aad 
12, 1864, from the records in this dffice. 2 
In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above wr:'ten. 
[SEAL. | (S'e’d) C. W. HOLCOMB, 
Acting Commissioner of General Land Office. 


652 (In pencil:] Ex. HH. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, August 26th, 1867. 


Register and Receiver, Sioux City land office, Iowa. | ' 
GENTLEMEN: The Sioux City and St. Paul Railroad Company of 
Towa, under the act of Congress approved May 12th 1864, statute, F 


vol. 13, p. 72, have filed an authenticated map of the survey and 
location of their road from Sioux City to a point on the southern 
boundary line of Minnesota, in township forty-one. “~~ 

Enclosed is a diagram showing bv green line the 10-miles limit 
of the grant “in place,” so far as the same falls to said road in your 
district, with 10 additional miles indemnity limits, as indicated by 
yellow line to make up the indemnity. 

You are hereby directed to withhold from sale, or other disposal, 
all the odd-numbered sections within said 10 miles on each side of 
the road, and also within the additional 10 miles indemnity limits. 

The register will proceed at once to lay down distinetly in pencil, . & 
on the township plats, the limits of the line of route with the 10- 
mile limits “in place,” and the 10-mile indemnity limits, then make 
the proper notes showing the odd sections to be reserved. 

The vacant, undisposed of, odd-numbered sections within the 10- ( 
mile limits of said road, as indicated in the diagram, inure “in 
place” to the State for said company, except wherein there exist 
pre-emptions having prior inceptions. 

In virtue of the act of Congress approved March 27, 1854, statutes, <a 
vol. 10, p. 269, the even sections within the granted limits are sub- 
ject to pre-emptions at $2.50 per acre, and must be dealt with ac- 
cordingly and in like manner under the homestead law, which 
reduces the quantity to 80 acres. 

This order will take effect from the date of its reception at your 
office, and you will advise this oftice of the precise time it may be 
received by you. 

Respectfully, your obedient servant, 
JOS. L. WILSON, 

Commissioner. 


- Se - 


t 
" 


line of road, with red lines indicating the desired change of route. 
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653 “Exuisit I.”—(S’g’d) H. E. Mann, U. 8S. Comm’r. 


F, DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, Janwary 11th, 1881. 


I, C. W. Holcomb, Acting Commissioner of the General Land 
Office, do hereby cer tify that the annexed copies are true and literal 
exemplifications of application of the McGregor & Sioux City Rail- 
way Company to change the location of its road; dated March 27, 
1869, anc the refusel of the Secretary of the Interior to allow the 
change, dated May 10, 1869, now on file in this office. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 

[seat.] (S’o’d) C. W. HOLCOMB, 
| Acting Commissioner of General Land Office. 


654 [In pencil :] Ex. I. 
Letters. 


McGREGOR AND Sioux City RAILWAY. 


Russell Sage, president ; John Lawler, vice-president ; N. A.Cowdrey, 
Treasurer. I 


25 WILLIAMS STREET, New York, March 27, 1869. 
Hon. J. D. Cox, Secretary of the Interior. 


Sir: The McGregor and Sioux City Railway Company desire to 
change the location of their line of railroad as made in 1865, from 
range 27, in the State of Iowa, westerly to the junction with the 
Sioux City and St. Paul railroad. 

This change becomes necessary for them to make by reason of 
the Sioux City and St. Paul railroad having changed their line 
northerly and westerly so as to make the point of intersection nearly 
four townships more northerly and westerly than the original pro- 
posed or supposed point of intersection. 

To this end, we beg permission to file a new map, showing our lo- 
cation changed as proposed, or to amend the one already on file. 

If it should be the opinion of the Department that the Govern- 
ment have or will sustain any injury by this change, for the reason 
that their lands have been withheld from market, we propose, and 

hereby agree, to buy from the Government all the lands so 

655 affected except swamp lands at the Government price, and to 

_ pay therefor at once upon being informed of the location and 
amount. 

We have made this application to the commissioner, who professes 
every desire to oblige us, but doubts his authority, and therefore de- 
clines to accede to our request. 

We respectively herewith submit our correspondence with him on 
this matter, and also a map showing the present location of each 


o8—169 
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‘To all of which we respectfully ask your early and careful consid- 
eration. | 
Respectfully, your ob’d’t serv’t, 
RUSSELL SAGE, President. 


DEPARTMENT OF THE INTERIOR, 
Wasninaton, D. C., May 10th, 1869. 

Sir: I have received your letter of the 50th March last, submit- 
ting the application of the McGregor and Sioux City Railroad Com- 
pany of lowa to change the location of their road west of range 
twenty-seven. 

After arvad has been definite!y located, the map thereof filed here 
and accepted, and the lands witudrawn, no specific authority is given 
whereby this Department can accept another location ; and in the 
absence of such authority I must decline to give my approval to the 
map now presented. 

I return the map and papers herewith. 

Very respectfully, your obedient servant, 
J. D. COX, Secretary. 

Hon. Jos.S. Wilson, Commissioner of the General Land Office. 


Exuzpir “K”—No. Exh. J—(S’ge’d) H. E. Mann, UV. &. 


Comm ’r. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, January 11th, 1881. 

I, C. W. Holcomb, Acting Commissioner of the General Land 
Office, do hereby certify that the annexed copies are true and literal 
exemplifications of the decisions of the Secretary of the Interior in 
the case of the McGregor & Missouri River Railroad Company vs. 
The Sioux City &. St. Paul Railroad Company, dated February 11th, 
May 23rd, June 3d, and August 14, 1878, on file in this office. 

In testimony whereof I have hereunto subscribed my name and 
caused’ the seal of this office to be aftixed, at the city of Washing- 
ton, on the day and year above written. 

(S’g’d) [ SEAL. ] C. W. HOLCOMB, 
Acting Commissioner of General Land Office. 


657 DEPARTMENT OF THE INTERIOR, LAND : 
WASHINGTON, D. C., February 11th, 1873. 
Sir: I have examined the case of the McGregor ana Missouri 
River Railroad Company vs. The Sioux City and St. Paul Railroad 
Company on appeal from your decision, and I find that the Sioux 
City and St. Paul company first located and constructed its line 
along the lands in controversy, and is entitled to the same. 
I reverse your decision and herewith return the papers transmit- 
ted by you. 
Very respecfully, 
C. DELANO, Secretary. 
Hon. Willis Drummond, Com’r Gen’! Land Office. 
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In testimony whereof I have hereunto subscribed my name and 
caused the seal of this oftice to be affixed at the city of Washington, 
ou the day and year above written. 

[SEAL. ] (S’g’d) C. W. HOLCOMB, 
Acting Commissioner of General Land Office. 


663 DEPARTMENT OF THE lepekion. 
GENERAL LAND OrFice, October 24, 1864. 
Register and Receiver Sioux City, Lowa. 

Gents: I inclose herewith a map showing the line of the McGre- 
gor railroad through your district, and you will reserve the land 
within the limits of the grant for said road as directed in my letter 
of the 12th September last. , 

The line of road is indicates on the map enclosed by a red line, 
and the 10-mile limits by pink and the 20-mile limits by green 
colors. 

When grants to other roads interfere with either the 10 or 20 mile 
limits of the McGregor road, such grants, of course, must be held as 

the limit of the latter road. See note. On the diagram en- 
664 closed you will see such interference by the grant to the Du- 

buque and Sioux City road colored blue, and exter iding from 
the eastern boundary of range 34 In your district to range 40 to the 
point of intersection of the McGregor road with the projected road 
from Sioux City to the southern boundary of Minnesota. 

The even-numbered sections within the 10-mile limits reserved to 
the United States will be subject to pre-emption claim and purchase 
at $2.50 per acre, and to homestead entry, subject to the restriction 
in the 1st section of the homestead act. 

Please acknowledge the receipt of this letter, noting the precise 
time of its reception on your records, and advise this office. 

I am, very respectfully, your ob’t ser’t, 


J. M. EDMUNDS, Ceiaededianae: 


Nore.—The grant to the Dubuque and Sioux City railroad being 
prior to the McGregor grant, the law restricts the latter to the former 
where they interfere. 


(endorsed :) Filed Oct. 6, 1881.  E. R. Mason, clerk. 
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665 Lands in Dickinson County, Iowa, Certified by the Governor of 
said State to the Sioux City and St..Paul Railroad Company. 
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Lands in Dickinson County, Iowa, &c.—Continued. 


Parts of section. 
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668 The State of Iowa to all whom these presents shall come, 
Greeting : 


Whereas the lands described in the foregoing list have been pat- 
ented to the State of Iowa by the United States, under act of Con- 
cress of May 12, 1864, to aid in the construction of a railroad from 
Sioux City to the south line of Minnesota, at such point as the State 
might select between the Big Sioux and ‘the West Fork of the Des 
Moines river; 

And whereas the State of Iowa, by act of the General Assembly, 
approv ed April 3, 1866, granted to the Sioux City & St. Paul Rail- 
road Company all lands granted by said act of Congress for the pur- 
pose of aiding in the construction of said road ; 
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And whereas by act of the General Assembly approved March 
13, 1874, the Governor is authorized and directed to certify 
669 to said railroad company any lands now held by the State in 
trust for said company : 
Now. therefore, I, Joshua G. Newbold, Governor of the State of : 
Iowa, by the authority in me vested by s said act of the General As- | 
sembly, do hereby certify to the Sioux City and St. Paul Railroad 
Company the lands described in the foregoing list for the purpose of 
vesting in said company the title thereto, subject to any valid inter- 
fering rights that may exist to any of the tracts therein described. 
In testimony whereof I have hereunto set my hand and caused to 
be affixed the great seal of the State of Iowa. Done at Des Moines 
the thirty-first day of December, in the year of oar Lord one thou- 
sand eight hundred and sev enty- sev - and of the State of Iowa the 
thirty-second. 


[Great Seal of the State of Lowa. ] 


J. G. NEWBOLD. 
670 By the Governor: 


a ee ak . 


JOSIAH T. YOUNG, 
Secretary of State. 


I certify that the foregoing deed is recorded in volume A, pages 


567, 568, 569. 
DAVID SECOR, 
Register State Land Office. 


(Endorsed :) State of Iowa, Dickinson Co. Entered for taxation 
the 5th day of January, A. D.1878. Samuel L. Pillsbury. Filed 
for record the 5th day of Jan’y, 1878, at 2 p.m. Recorded in Book 
“TD” of Deeds, page- 414, 415, 416. A. A. Masher, recorder. Filed 
Oct. 6, 1881. E. R. Mason, clerk. Exhibit N. H. E. Mann, com- 
missioner. 


G71 Lands in Osceola County, Iowa, Certified by the Governor of the 
said State.to the Sioux City and St. Paul Railroad Company. 
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Lands in Osceola County, Iowa, &e.—Continued. 
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Parts of section. Sec. | Town. 
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|| (RRA en Bie iy teeter AEE PE ay 29 ” 
DAR ii i ii as a cata a omer 31 - 
All Os itiees seated tisk iernicabebions oavenichaniith an aiices 33 ” 
FSC RSADIR arora seepage An re Sie tae 7 100 
ee Wie cia. Scents RRR TE 9 " 
eT ii a a & ya. 
a 13 " 

O76: Be Ws hicks ei aa ae | 15 100 
FT 1k aN ORRE Sa ROD HS GENE eto a nee 17 " 
A i ct ea ee 19 # 
BT aia cicadas ssn naan saniea aa 21 Ms 
pe FRO ROPER RR ARMS tee SS NEGN That SOLS Mire a UT ke 3 " 
a a aa ae 25 ° 
a i eee “6 
9 OE cos icin corinnmmaadann 28 . 
All of ab hit eel, de ab enn ds taketh mene, td wine 29 . 
i a 31 26 
BE io cs. Si ink tos pa aenraeae 39 * 
I I is hice es hla eee 30 é“ 
DA ae ti ies ccs Sli la a al 1 98 
DT oa sick tiie nck 3 * 
PS ARR Maal Ma TO RR NEE BRN EL 5 o 
All of sed pss ah ds ln cl esi a leans ime gat ea a sien | 7 " 
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206 «sc. & ST. PLR. R. CO, &¢., VS. C., M. & ST. P. RY CO. AND 
Lands in Osceola County, Iowa, &c.—Continued. 
Parts of section. ‘Sec. Town. | 4 : Acres. | 
| | | 

I ok eaeaeeen nn 98 | 41 | 640 | 
SISA AT oe 640 : 
PEN IRT weet Ber 640 
NE cidididni tiga ade tkk eine | 17 ee Miioe 640 
ee we ne 98 | 41 612 | 
All of... ......---- -- << 22 + wo ce me oe] 21 on 9 640 Re 
Ns di ee w ak n aee nee | 23 yee 82, 640 
OES Ra ee sere di 640 
EDM Ee TE aft be. 640 

| Se ROE MF 29 ah Mage 640 
Ne a si viniennionconaiiaaabaaanan ‘3s 98 | 41 | 635.26 

I EE sc snciensian seis ei eobasaaagalaciaina | 33 ihe i 640 
eee Ln OT meee Seer | 35 wee ies 640 
FAI ot nila nahin eieidlacaimabaaomniial Se. 99 | 41 641.60 
FS | SRE RR Cr aT eme Song ree 3 e “s 635.28 
I aicscin sistas trea itcienemcsamniacaia 5 eae 621.36 “ 
Te AE. i. isc d siniiel spades aaa 7 ghee Oe 611.76 
OO. icon sissies ph actus bude bdiaaeiaaeaaadaa 9 ile brie 640 
Ate... a cveumethtn «aneiiencabeagaal 11 oie. cabs 640 7 
Ns oi ccc wsteninns Sin nie 13 can He 640 | 
ON ii sic aceasta te eeiehene aalaleel 15 se Pe 640 | 
Eis. munca dale cicenneaniinals 17 ge SS oy 640 
Oh. dite cnwtnsmnnneaial 19 ett Ch 619.20 
EE EE a MER a ote PRE | 21 wo | 6 640 | 
ia sss ss ak enn ec iacaaand a es hy: 640 | 
SS ERS! SR w]e 640 
Is sho ics iin sayin MU aaa sail | 27 welll Bi: 640 ae 
2S Ce 29 df 640 * 
|" S3"  SSapDe foeies Cares” TL eagmiecgmeaper sere | 31 6 «“ 628.68 
EERE RT 633 ah Fin 640 
scsi isc tsk kan ss Inn abigail " “ 640 
FN A nein hice sn wm En nigialacaech 7) 100); 41 384.14 
Ga nies snes tous esheets | 8 ye 407.60 
I caisson covuhsebie? wisi ala at dhdddibaliass a se iy 406.72 
| Ma eT eee a Wipe nes oe 13 wie 640 
sins oe dns cee canbe ala tna wo} 6 640 7 

SEO STO Oe 17 Ta 640 | 
OO RES hin vccatntineniceenned ed eee 598.60 | 

ies sci att encatenpenieaiiaial 21 | 100} 41 640 
RETA RE ASE P TEM EI OS 93 To 640 
TO sicsse snsereicenbih ai: ior cess naliienlien uxiciaiaiieael | 25 eo} «& — 640 : 
PO a 7a i clipes hapa | 27 «“ « 640 | 
EUR laren pene ae NEE He | 29 Se oe 640 
a nsitisnintinindni nucdione a inteeamaeaia 81 “| «6 607.16 
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Lands in Osceola County, Iowa, &c.—Continued. 
fear es 
Parts of section. | Sec.| Town. = Acres 
rae: cn 
All of__-------.--------------- ---- 33 | 100 | 41 640 
All RGD Eat MOAR RIES =! Las PER Ra 35 6“ és 640 
All of.----.----------------------- 1} 98] 42 662.18 
All PRD RISE SN Mey eM aI aN ess ORI Reet core 3 és 66 665.74 
All of SESE SERS LEE ES ORNS SGT OP ROE IES FEES AE ITE IN EA DRE LB 5 rT; 6c 669.72 
Etsof netetsof se* elie | 7 “| a 160 
BATT GE vc tices wick ws woe ean seen eae! 9g 66 rT 640 
All of_ LMP ORES EN TNS AE ON RR Is PE TEER 13 és rT: 640 
Ta i eee | 17 66 73 640 
rf he Eee: Jrckyeoi REED Nee Pere eee 19 6 66 160 
FG Se Reape oe eer aap MEER rd TE eA 91 rT 66 640 
|. fae nme ne Nis een epee sie oe 93 rT rT 640 
All of a a ae as a a 25 és 66 640 
E 4 I  ie'sp ih nchdictins sss akc bs sine ia ae eee 27 66 ry 390 
N 3 ne a a 29 oT rT 390 
E sof nete} of set... 2] ‘ « 160 
, 5 Se Seen ee meen ren ee PRR Te Lt gee 33 rT; 66 640 
All of a A i a he a ah 35 66. rT; 640 
All of_._...-..---------+--~------- 1} 99] 42 619.72 
Bl 0s Sains wisn hstdrebaioieaiins 3 se . 628.48 
G77 - AR @iiidew ice eee oD 99 | 42 638.42 
E 34 of ne*e3 of se }4 -____- 7 ects Bis 160 
Pi) fe Aasmaan Ie UPN CEs a BPE 9g 66 66 640 
PS) Ge Panetta re nr Mak ee ak, Aaa tt 11 rT; rT; 640 
fod Qe cere ee eat ais eek ie Bo FI 13 ‘6 rT; 640 
TT i i ee 15 “| a 640 
All of RE IRE RAT HN SPE RR AE BROS PARAM RE HS CI ee BF 17 66 rT} 640 
Eiof netets of se* Bs eS os ae ae ee 19 rT és 160 
All Of... 00 none soabendten mmm 21} 99! 42 640 
Me RS ea ee 93 6 oT 640 
Foe | ie’ * Geena argue eumeecmenr nba e yuh Urea d ker 95 66 rT 640 
| S| ae wear rte rer oor Grace tant Fae its 27 66 66 640 
All ETA IO CLEAR SIR BEN MOI EE Bt Ele TES ae PS 99 rT; rT 640 
E sof netetsz of se’ FE Pi Ome ge RN aes: SPA ae 81 66 <“c 160 
fi Seeger kien geno se ee sr a eS 33 “6 rT 640 
Bit G6 i ss oa ee ee 35 6 - 640 
E } of e $------------ -------------- 7 | 100 | 42 102.26 
Fo) EP" See eee mim pa RU er ork eevee ee Tore OK! g 6 66 410.66 
All of SRN NIE NT MTOR Ree | SES OAT i ey PO: Cath, FTN 11 6s rT 409.78 
PTR Oe oii eee ee 13 66 “ 640 
AG Obi iid ee ee 15 6s rT 640 
DT ie 17 ‘c rT 640 
E 3 of ne*e}3 of se 4___-- 11. ~~~ 19 ee lly: 160 
BY. Oo..niis veteindeiaian dake eesti 21 . r 640 
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Lands in Osceola County, Iowa, &c.—Continued. 


Parts of section. See. Town. =I Acres. 
| ae 
STEER RARER, A eRe PR ORE E NL 931 100! 42 640 
a ee eee re eet ete Soe 25 en 640 
OS SITE SET RR | 27 «| «6 640 
I 29} 100 | 42 640 
E 3 of ne‘e 3 of se4__-._- nua Oi 160 
ae... eae PARR Ske 2 Reigatn te wer | 33 « | « |} 640 
RS LP RIO PR. | 35 wo] «& 640 
| nena 
WE ics catiee wasetachueee Sek. gow Oe |---| 112,486.58 
| | | 


679 The State of Iowa to all to whom these presents shall come, 
Greeting : 

Whereas the lands described in the foregoing list have been pat- 
ented to the State of Towa by the United States under act of Con- 
gress of May 12, 1864, to aid in the construction of a railroad from 
Sioux City to the south line of Minnesota at such point as the State 
might select between the Big Sioux and the west fork of the Des 
Moines river; 

And whereas the State of Iowa, by act of the General Assembly, 
approved April 5, 1866, granted to the Sioux City & St. Paul Rail- 
road Company all lands granted by said act of Congress for the pur- 

pose of aiding in the construction of said road ; 
680 And whereas by act of the General Assembly, approved 
March 18, 1874, the Governor is authorized and directed to 
certify to said railroad company any lands now held by the State 
in trust for said company : 

Now, therefore, I, Joshua G. Newbold, Governor of the State of 
Iowa, by the authority in me vested by said act of the General 
Assembly, do hereby certify to the Sioux City and St. Paul Railroad 
Company the lands described in the foregoing list for the purpose 
of vesting in said company the title thereunto, subject to any valid 
interfering rights that may exist to any of the tracts herein de- 
scribed. 

In testimony whereof I have hereunto set my hand and caused to 
be affixed the great seal of the State of Iowa. 

[Great Seal of State of Iowa. ] 
631 Done at Des Moines the thirty-first day of December, in 
the year of our Lord one thousand eight hundred and seventy- 
seven, and of the State of Iowa the thirty-second. 

By the Governor: 

(S’e’d) J. G. NEWBOLD. 
JOSIAH 'T. YOUNG, 
Secretary of State. 


C., M. & ST. P. R’Y CO. VS. 8. C. & ST. P. R. R. CO., &C. 309 


I certify that the foregoing deed is recorded in volume 2, pages 
1 to 6, inclusive. 
(S’g’d) DAVID SECOR, 
Register State Land Office. 


(Endorsed :) State of Iowa, Osceola county, ss: Entered for tax- 
ation this 7th day of January, A. D. 1878. (S’g’d) W. M. Moore, au- 
ditor. Filed for record this 11th day of January, 1878, at 9 o’clock 

a. m., and recorded in book 2 of Osceola county deed record, 
682 page- 170 to 176, inclusive. (S’g’d) E. Huff, recorder. Filed 

Oct. 6, 1881. E. R. Mason, clerk. Fees, $5.00. Exhibit O. 
H. E. Mann, com’r. 


683 United States Circuit Court, District of Iowa. 

THe Cuicaco, MinwauKee & St. Paut Rartway Company, Com- 
plainant, 
against 


Tue Sioux City anp St. PAut RAILROAD CoMPANY ef als., Defendants. 


It is stipulated that the commissioner, H. KE. Mann, Esq., may in- 
clude in his return of testimony taken before him in the above cause 
at St. Paul, Minn., certain certificates of the Governor of Iowa, issued 
July 26 and August 26 and February 4, 1873, relating to the com- 
pletion of five sections of ten miles each of the Sioux City and St. 
Paul railroad, the same being certified by C. W. Holeomb, Acting 
Commissioner of the General Land Office, and to be considered as if 

offered by defendants in evidence during a regular sitting in 
684 the presence of counsel for each side, but subject to the objec- 

tion by complainant’s counsel that it is incompetent, not 
properly authenticated, irrelevant, and immaterial. | 


(S’o’d) 2 JOHN W. CARY, 
Att'y for Complainant. 
685 OF. 5 C., J. D.S. 


} DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, Apri 13, 1881. 


I, C. W. Holeomb, Acting Commissioner of the General Land 
e Office, do hereby certify that the annexed certificates of the Governor 
of Iowa, issued July 26 and August 10, 1872, and February 4, 1873, 
of the completion of five sections of ten miles each of the Sioux City 
and Saint Paul railroad in Iowa, are true and literal exemplifications 
of the originals on file in this office. 


a In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
| on the day and year above written. 

[SEAL. ] (S’g’d) C. W. HOLCOMB, 
| Acting Commissioner of General Land Office. 
686 STATE OF Iowa, ExEcuTIVE DEPARTMENT, 


Des MoINeEs, —,1872. 
I, Cyrus C. Carpenter, Governor of the State of Iowa, do hereby 


LN) PLOT CEASA TR BERLE ER TORE HT ANAPLASMA ene a 


a 


ol0  =§. C. & ST. P. R. R. CO., &¢., VS. C., M. & ST. P. R’Y CO. AND 


certify that two sections of railroad have been constructed from the 
south line of the State of Minnesota, southerly in the direction of 
Sioux City, through the counties of Osceola and O’Brien, in the 
State of Iowa, in accordance with the provisions of an act of Con- 
gress, entitled “An act for a grant of lands to the State of Iowa in 
alternate sections, to aid in the construction of a railroad in said 
State,” approved May 12, 1864; that each of said sections comprises 
ten consecutive miles of road, in all twenty miles, on which cars are 
now running; and that the sections so constructed as aforesaid are 
completed in a good and substantial manner, in all respects suitable 
for a first-class railroad. 


687 In testimony whereof witness my hand and the great seal 

of the State of Iowa, this twenty-sixth day of July, A. D. 
1872. | : 
(S’o’d) } | C. C. CARPENTER. 


ED. WRIGHT, 
Secretary of State. 


The Secretary of the Interior, Washington, D. C. 


6SS | STATE OF lowA, EXECUTIVE DEPARTMENT, 
Des MorInes, August 10, 1872. 


\ 


To the soseshiury of tre Las erior: 

I, Cyrus C. Carpenter, Governor of the State of Iowa, do hereby 
certify that a section of ten miles of railroad has been constructed 
in the counties of O’Brien and Sioux, in the State of Iowa, in the 
direction of Sioux City, commencing at the southern end of the sec- 
tions of road the construction of which was certified by me to the 
Secretary of the Interior on the 26th day of July ultimo, and mak- 
ing in all thirty continuous miles of railroad now constructed from 
the south line of the State of Minnesota, southerly in the direction 
of Sioux City, Iowa, in accordance with an act of Congress, entitled 

“An act for a grant of lands to the State of Iowa, in alternate 
689. sections, to aid in the construction of a railroad in said 
State,” approved May 12, 1864. 

And I do further certify that said section comprises ten consecu- 
tive miles of road; that cars are now running thereon, and that 
said section is constructed in a good and substantial manner, and is 
in all respects suitable for a first class railroad. 

In testimony whereof witness my hand & the great seal of the 
State of Iowa, this tenth day of August, A. D. 1872. 


[r. s.] C. C. CARPENTER. f 


By the Governor: 


ED. WRIGHT, 
Secretary of State. | 


690 STATE OF Iowa, EXECUTIVE DEPARTMENT, 
| Drs Moines, Feb. 4, 1873. 
To the Secretary of the Interior: 
I, Cyrus C. Carpenter, Governor of the State of Iowa, do hereby | 
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certify that of the “ railroad from Sioux City, in said State, to the 
south line of the State of -Minnesota,” as contemplated in an act of 
Congress entitled “An act for a erant of lands to the State of Iowa, 
in alternate sections, to aid in the construction of a railroad in said 
State,” approved May 12, 1864, there have been constructed, in ad- 
dition to the three sections of ten miles each heretofore certified by 
me, two more sections of ten miles each, to wit, one section of ten 
miles prior to August 10th, 1872, and another section prior to Sep- 

tember 10th, 1872; that such sections of road are completed 
691 ina good and substantial manner ,and in all respects suitable 

for a first-class railroad, and that cars are now running on 
said sections of road. 

In testimony whereof I have hereunto set my hand and caused to 
be affixed the great seal of the State of Iowa, this fourth day of Feb- 
ruary, A. D. 1873. 

[r. s.] ~ C. C. CARPENTER. 

By the Governor: 

JOSIAH T. YOUNG, 
Secretary of State. 


(Endorsed:) Exhibit P. H.E.Mann,comm’r. Filed Oct. 6, 1881. 
E. R. Mason, clerk. . . 


(Here follows diagram, marked p. 692.) 


693 Exuibit N N.—(S’g’d) H. E. Manny, U. 8S. Comm’r. 
Exu. R.—C. E. W. 


F. DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFIce, Sept. 4, 1874. 

I, L. S. Burdett, Commissioner of the General Land Office, do 
hereby certify that the annexed copy of map of McGregor and Sioux 
City railway and certificates are a true and literal exemplification of 
the original on file in this office. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed at the city of Washington, 
on the day and year above written. 

[SEAL. ] (S’e’d) S. S. BURDETTE, 
Commissioner of General Land Office. 


[Endorsed >] McG. & M. R. Rw’y Co. vs. 8. C. & St. P. R. R. Co. 
etal. Exhibit R. (S’g’d) J. R. Zurar, judge circuit court Osceola 
Co., Iowa. (S’g’d) W. J. Miller, clerk. ? 


(Here follows diagram, marked p. 694.) 


695 STATE OF gene 
County of Hennepin, 

David C. Shepard, of the city of Minneapolis, in said county and 
State, being duly sworn, deposeth and says: That he is the chief engi- 
neer of the McGregor & Sioux City Railway Company, and has been 
such chief engineer since the first day of July, A. D. 1868; that 


312 s.c. & ST. P. R. R. CO., &C., VS. U., M. & ST. P. R’Y CO. AND 
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during the period above named Edwin E. Woodman was employed 
by this deponent as chief engineer for said railway company, as 
deputy or division engineer; that the said engineer, as shown by his 
field-notes, verified under oath, did actually survey and mark upon 
the gr ound the line or route of the McGregor & Sioux City railway 
from the southwest corner of section eighteen, in township ninety-six 
north, of range thirty-eight west, in the east line of O’Brien county, 

in the State of Iowa, to its intersection in the county of 
696 O’Brien with the line of route of a railroad from Sioux City, 

in said State of Iowa, to the south line of the State of Minne- 
sota, as designated & prov ided in the act of Congress approved Mav 
12th, 1864, in the sections and at the times ne cw, designated 
by dates which are included between the flag-staffs upon and. along 
the line of route of said railway as delineated on this map, showing 
the line of the public survey in connection with the surveyed line 
of the route, and that the acts of said deputy or division engineer in 
the premises were duly approved and accepted by this deponent as 
said chief engineer of the McGregor and Sioux City Railway Com- 


pany. 
DAVID C. SHEPARD, 
Chief Engineer. 


Sworn & subscribed, this 15th day of July, 1869, before me— 


[Impression of notarial seal. ] 
GEO. BRADLEY, 
Notary Public. 


697 7 OFFICE OE THE McGREGOR & 
Sroux City RAitway CoMPAny, 
McGreoor, July 11th, 1869. 
It is hereby certified that in pursuance of the act of the Legisla- 
tive Assembly of the State of Iowa, approved March 31st, 1868, en- 
titled “An act making a grant of land to the McGregor & Sioux City 
Railway Company, or in case of their failure to accept the same to 
the Forty-third Parallel Company, and to execute the trust con- 
ferred by act of Congress entitled ‘An act for a grant of land to the 
Stute of lowa in alternate sections, to aid in the construction of a 
railroad in said State, approved May 12th, 1864,” this map shows, in 
connection with the public surveys, the actually surveyed line of 
route of the McGregor & Sioux City railway from the southwest cor- 
ner of section eighteen, in township ninety-six north, of range thirty- 
eight west, in the east line of O’Brien county, in the State 
698 of Tow a, to its intersection in the county of O” Brien with the 
line of route of a railroad from Sioux City, in said State of 
Towa, to the south line of the State of Minnesota, as designated and 
provided in the, act of Congress approved May 12th, 1864, & as 
definitely fixed in compliance with the act of Congress approved 
May 12th, 1864, & in pursuance of a resolution of the board of di- 
rectors of said railw ay company passed on the 4th dav of Novem- 
ber, 1868, & that the dates of the field work thereof are truly indi- 
cated along the line from station to station upon this map. 


of 
<—.. 
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In testimony whereof the McGregor & Sioux City Railway Com- 
pany has hereunto attached its corporate seal and caused the same 
to be signed by the president and chief engineer, at Mc- 
699 Gregor, in the day & year first above written. 

[Impression of Co. Seal. ] 
RUSSELL SAGE, President. 
DAVID C. SHEPARD, 

Chief Engineer. 


Attest : | 
GEO. CROOKE, Secretary. 


I, Samuel Merrill, Governor of the State of Iowa, do hereby cer- 
tify that this plat or map of McGregor & Sioux City railway has 
been duly filed in my office by the railway company, and shows, in 
connection with the public surveys, the location of the line of route 


_ as actually surveyed of the McGregor & Sioux City railway from 


the southwest corner of section eighteen, in township ninety-six 
north, of range thirty-eight west, in the east line of the county of 
O’Brien, in the State of Iowa, to its intersection in the county of 
O’Brien with the line of route of a railroad from Sioux City, 
700 ~=—in said State of Iowa, to the south line of the State of Min- 
nesota, as designated and provided in the act of Congress ap- 
proved May 12th, 1864, and as definitely fixed in compliance with 
the act of Congress, approved May 12th, 1864, entitled “An act for 
a grant of lands to the State of Iowa, in alternate sections, to aid in 
the construction of a railroad in-said State,” and with the act of the 
Legislative Assembly of the State of Iowa, approved March 31st, 
1868, entitled “An act making a grant of land to the McGregor & 
Sioux City Railway Company, or in case of their failure to accept 
the same to the Forty-third Parallel Company, and to execute the 
trust conferred by act of Congress entitled ‘An act for a grant of 
land to the State of Iowa, in alternate sections, to aid in the con- 
struction of a railroad in said State,’ approved May 12th, 

701 =1864,” granting certain lands to the railway herein named. 
In testimony whereof, I have hereunto set my hand and 

caused to be affixed the great seal of the State of Iowa. 

Done at Des Moines this twenty-seventh day of August, A. D. 


1869. 
SAM’L MERRILL, Governor. 


[Impression of the Great Seal of Iowa. ] 


Attest : 
ED. WRIGHT, 
Secretary of State. 


(Endorsed :) Filed Oct. 6, 1881. E. R. Mason, clerk. 
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702 Exuipir V. V—H. E. Mann, Com’r. 
Exu. M.—Exvh. M., C. E. W. 


F. DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFicr, Sept. 4, 1874. 

I, 8. 8. Burdett, Commissioner of the General Land Office, do 
hereby certify that the annexed copy of map of Sioux City and St. 
Paul railroad, in Iowa, and certificates are a true and literal exem- 
plification of the original on file in this office. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 


[SEAL. | (S’g'd) S. S. BURDETT, 
Commissioner of General Land Office. 


[Endorsed:] McG. & M. R. R’w’y Co. vs.8. C. & St. P. R’w’y Co. et 
al. Exhibit M. J. R. Zuver, judge circuit court Osceola Co., Iowa. 


" W. J. Miller, clerk. 


703 I, W. M. Stone, Governor of the State of Iowa, do hereby cer- 
tify that this plat or map of the Sioux City and St. Paul railroad 
has been duly filed in my office by the railroad company, and shows 
in connection with the public surveys the location of the line of 
route, as actually surveyed, of the Sioux City and St. Paul railroad 
from Sioux C ity, Iowa, to the south line of the State of Minnesota, 
as definitely fixed in compliance with the act of Congress approved 
May 12th, 1864, entitled “An act for a grant of lands to the State of 
Towa, in alternate sections, to aid in the construction of a railroad in 
said State, ” and with the act of the Legislative Assembly of the State 
of Towa, approved April 3d, 1866, entitled “An ‘act to accept 
704 ~=of and carry into effect the trust conferred upon the State of 
Iowa by an act of Congress approved May 12th, 1864, entitled 
an act fora grant of lands to the State of Iowa, in alternate sections, 
to aid in the construction of a railroad in said State,” granting cer- 
tain lands to the railroad herein named. 
In testimony whereof I have hereunto set my hand and caused 
to be affixed the great seal of the State of Iowa 
Done at Des Moines, Iowa, this 10th day of July, 1867. 


[ Impression of the Great Seal of Iowa. ] 


(S’p’d) W. M. STONE. 
Attest: ED. WRIGHT, Sec. of State. 


705 = Sratre or Iowa, County of Woodbury : 

J. C. C. Hoskins, of Sioux City, in said county and State, being 
duly sworn, deposeth and says: That he is the chief engineer of the 
Sioux City and St. Paul Railroad Company, and has been such en- 
gineer since the 22d day of September, A. D. 1866; that during the 

— above named he did actually survey and mark upon the ground 
the line or route of the Sioux City and St. Paul railroad from Sioux 
lity to the boundary-line between the States of lowa and Minnesota, 
in the sections and at the times respectively designated by dates, 
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which are included between the flag-staffs upon and along the line 
of route of such railroad as delineated on this map, show- 
706 _— ing the line of the public survey, in connection with the sur- 


veyed line of the route. 
(S’p’d) J. C. C. HOSKINS, 
: Chief Engineer. 


Sworn and subscribed this 2d day of July, 1867, before me— 


[Impression of notarial seal.] _ 
(S’g’d) JNO. P. ALLISON, 
: Notary Public, Woodbury Co. 


OFFICE OF THE Sioux City & St. Paut Rattroap Co., 
Sioux City, Iowa, April 2d, 1867. 


It is hereby certified that in pursuanée of the act of Legislative As- 
sembly of the State of Iowa, approved April 3d, 1866, entitled an 
act to accept of and carry into effect the trust conferred upon the 
State of Iowa by an act of Congress entitled “An act for a grant 

of lands to the State of Iowa in alternate sections to aid 
707 ~=in the construction of a railroad in said State,” approved 
May 12th, 1864. This map shows the location of the line 
and route of the road from Sioux City, Iowa, to the south line of the 
State of Minnesota, between the Big Sioux river and west fork of the 
Des Moines river, as surveyed and definitely fixed in compliance 
with the said acts of Congress and General Assembly of the State of 
Iowa, and in pursuance of the resolution of the board of directors of 
said company, passed on the 22d day of Septem., 1866, and that 
the dates of the field-notes thereof are truly indicated along the line 
from station to station upon this map. | 
In testimony whereof the Sioux City and St. Paul Railroad 
708 Company has caused the same to be signed by its president 
and engineer, and has attached hereunto its corporate seal at 
Sioux City, Iowa, on the day and year first above written. 


[Impression of R. R. Co. seal.], 
(S’g’d) J. C. C. HOSKINS, 
President & Chief Engineer. 


Attest: 
S. T. DAVIS, Sec’y. 


Endorsed: Filed Oct. 6, 1881. E. R. Mason, clerk. 
(Here follows diagram, marked p. 709.) 
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A Last of Lands Situated in O’ Brien County, Iowa, which have been Con- 
veyed to the State of Iowa by the United States, under Act of Congress, 
approved May 12th, 1864, and which inure to the Sioux City & St. 
Paul Railroad Company. 


: | ee Ep 
Parts of section. |S | & | e | Acres. 
|| | & 
OE Bh Bien + nk einai waidlaaih | 7 | 96 | 41 40 
1 } ~ ¢ 
Oe Oi. citiienin einiptinvinioniiies iinet | 3 | 95 | 42 80 
| | 
TE nce nvm cdtinnte ante imei oe ea eg eiadaiadama neni 120 


STATE LAND Orrice, Des Moines, Iowa: 


Whereas the lands described in the foregoing list have been ap- 
proved and patented to the State of Iowa by the Department of the 
Interior under an act of Congress, entitled “An act for a grant of 
lands to the State of Iowa in alternate sections, to aid in the con- 
struction of a railroad in said State;” and 

Whereas said lands have been, by act of the general Assembly, 
granted to the Sioux City & St. Paul Railroad Co., to be listed and 
certified to said company upon its comphance with the conditions of 
the grant; and 

Whereas said company has complied with and fulfilled the con- 
ditions of the grant, and has made application for a list of the lands 
aforesaid, for the purpose of vesting in said company the right of 
the State in and to the same: 

Therefore the foregoing list has been prepared in accordance with 
section 93 of the Code of 1875, for the purpose of vesting the said 
company with the title to the land therein described, and the same 
is now respectfully submitted to the Governor for his approval, sub- 
ject to any valid interfering rights that may exist to any of the 
tracts therein described. 

In testimony whereof I have hereunto set my hand and affixed 
my official seal, this 12th day of February, 1875. | 

[L. s.] DAVID SECOR, 
Register of State Land Office. 


711) Srate or Iowa, Evecutive Department : 


Approved, subject to the rights and conditions hereinbefore set 
forth, this 12th day of February, 1875. 
[p. s.] C. C. CARPENTER. 


By the Governor: 


JOSIAH T. YOUNG, 
Secretary of State. 
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I hereby certify that the above and foregoing conveyance Is re- 
corded in volume A, pages 513, 514. 
DAVID SECOR, 


Register of the State Land Office. 


A List of Lands Situated in Osceola County, Iowa, which have been 
Conveyed to the State of Iowa by the United States under act of Con- 
gress, approved. May 12th, 1864, and which inures to the Sioux City & 
St. Paul R. R. Co. 


5 9) 
Part of section. = * =? | Acres. 
> o oS 
wm |e | & 
DAME cokes: ccna anae 20 9 98|40/ 320 


STATE LAND OFFICE, Des Moines, Iowa: 


Whereas the lands described in the foregoing list have been ap- 
proved and patented to the State of lowa by the Depariment of the 
Interior under an act of Congress, entitled “An act for a grant of 
lands to the State of Iowa, to aid in the construction of a railroad in 
said State;” and — 

Whereas said lands have been, by act of the General Assembly of 
the State of Iowa, granted to the Sioux City & St. Paul R. R. Co., to 
be listed and certified to said company upon its compliance with 
the conditions of the grant; and 

Whereas said company has complied with and fulfilled the 
712 conditions of the grant, and has made application for a list of 
the lands aforesaid, for the purpose of vesting in said com- 

pany the right of the State in and to the same: 

‘Therefore the foregoing list has been prepared in accordance with 
section 93 of the Code of 1873, for the purpose of vesting the com- 
pany with the title to the land therein described, and the same is 
now respectfully submitted to the Governor for: his approval, subject 
to any valid interfering rights that may exist to any of the tracts 
therein described. 

In testimony whereof I have hereunto set. my hand and affixed 
my official seal this 12th day of February, 1875. 

[L. s.] DAVID SECOR, 
Register of the State Land Office. 


STATE OF Iowa, EXECUTIVE DEPARMENT. 


Approved, subject to the rights and conditions hereinbefore set 


forth, this 12th day of February, 1875. 
[L. s.]: C. C. CARPENTER. 


By the Governor: 
JOSIAH T. YOUNG, 
Secretary of State. 
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I hereby certify that the above and foregoing conveyance is re- 
corded in volume A, pages 515 and 516. 
DAVID SECOR, 
Register of State Land Office. 


STATE LAND OFFICE, Des Mornss, Iowa. 
I, J. K. Powers, register of State land office of the State of 
713 Towa, hereby certify that the foregoing are true and correct 
copies of certain conveyances made to the Sioux City & St. 
Paul R. R. Co. by certificates of the proper authorities of the State 
of Towa. 
In testimony whereof I have hereunto set my hand and official 
seal, this 22d day of April, A D. 1881. 
[Seal of the State Land Office of Lowa.] 
J. K. POWERS, 
By JNO. M. DAVIS, Deputy. 


714 Wm. B. Drx, List or Lanps, No. 1. 
Lying within the Ten-Mile Limits of the McGregor Railroad as Located 


October 24, 1864, and claimed by the Sioux City and St. Paw Rail- 
road. 


| 
_ T R. Acres. 
7 Tia | eve! Beers es 
__ OS SE SSO SEN tem tare | 25 96 | 40 | 320 
_ SSE RIN ei 96 | 40 320 
| ___ 2 _ G Ea  RRETEE e e  e = 95 | 40 698.22 
AE ikaw ann seinen nnn nate menne wii. A 95 | 40 320 
_- ? Bae ee ws itp aici | 9 95 | 40 o20) 
__, Se am initia ist meaeiidiiaiae 95 | 40 640 
Nites aah ihieh asin as sc totasian ebetdedamsariath Nellie taeda 138 95 | 40 640 
SE PSEA SIRE aces Eaton SEIN ONE CT ete AT 15 95 | 40 640 
SEE RCE TER Ne, 95 | 40 ——- 820 
I ai hss csictac Sich cides Su dhl ansinccbolipacaiecsaaa | 21 95 | 40 640 
I i isin tas ined siapintal li sidtilianes icaaaiadiaon asian | 23 95 | 40 640 
di ins ai dispose detonated | 27 95 | 40 640 
___ FOE en ieee pemamr anne meter te 29} 95) 40 640 
Total acres .__._-_- ipiaiiaiesiaaiialeiiaia SORE ESSERE oonel Saree 


JPL en 
P< eae 
Jian ee a 
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Wm. B. Drx, List No. 2. 


Lands within Ten-Mile Limits of Sioux City and St. Paul R. R. Co., and 
also within the Twenty-Mile Limits of the McGregor R. R. 


|S. | T. R. | Acres. 
All DAG oo siktiren canis | 7) 100 , 39 445.64 
All fractional _--_... -.---. ~~ Bac eee 9 > 100); 39 356.13 
B hi sicvciis sn cide aides ic eed ae ae 320 
f SRRR ERG MONDE Sey PEAS oP NIEUADR EERE ee Se! 15; 100) 39 640 
DON i ihed isii et  s aide salu .| 17} 100; 39° 640 
Ball TRIE sini ie ec i oie ee 19 100 | 39 585.28 
Lisl gsi i lela og cag a ec a | 21 100 | 39 640 
DRT Bi sins Se SF Bn ea ee ee 27 100; 39 640 
PNRM ee weep RES re a andra ana 29 | 100 | 39 640 
BR TORE ss hskkiek ees Ce ol; 100) 39 505.37 
| PU i oe ens cdl malssaaiae 33! 100 | 39) 640 
All ai ss ce ae . 7} 100) 40 387.39 
| ATE TIO in iis nee Shee neem 9) 100 | 40 442.16 
I es Dee TONE ii shila i Si hime 11) #100); 40 479.72 
Se SSS eee Pee ak: 13°} 100) 40 640 
Rk a ‘cicuntales tonne shina aa ane 640 
F 7 GRRE rips ad eepeeireene spimok Meme eae Wye 17 100 | 40 640 
715 ‘All fractiona] -.-. ...--.------ 19} 100) 40 606.72 
DU wistiichiids as Scsigessic: sees cain gst | 21 100 | 40 640 
DMB ibisra aici cininishl italia pinata arena stcidiaiial / 23) 100 | 40 640 
DE Sai bs cits wild atic eaibiik amg eae 25 100) 40 640 
BFF iis indians Saosin vabiinibeaaaia .--~--| 27 | 100 | 40 640 
BUD chenntincicd neh tiie wna 68 ‘ine sitaaiveninaial 29°) 100 | 40 640 
DUE FOE ines csi etek nimickcininieeein i) 100 | 40 615.20 
| DOI io eocciiahed isiaehea tk ita gin hes: ieee lates |—633 | 100 | 40 640 
} DID issn i cu si Ae weston niin ea 39 | 100 | 40 640 
| DUE GRIN in hictititti iceecnins wnmeeemaca 7 | 100 | 41 384.14 
A DR cinta aitiicncnesceen 9) 100 | 41 407.60 
¥! iT GONE scisiien geting 11) «(100 41 406.72 
|) MRI ici china til iene insabigatniobasiaieo as ---- 13) 100) 41 640 
i PRED ii sacelits shite alcaineaihc echabeask eee 15 100); 41 640 
OTD as ichicicis estes ole call ict ica a tesa ea 17); #100) 41 640 
a DUE SOON incites iin ssi pipind 19! #100 | 41 598.60 
DD sik os isdn te icp aida uc kaeae /21) #100); 41 640 
DR sh sess nc eesinsliiliiaail si sia odie iia scala a 23 | 100 | 41 640 
DIN is sessilis ceiling daa ict ara 25!) #100! 41 640 
BED ivicinnnittct iain pains ania me. a 640 
PAT ido sivcciiiaitiiaitss chit noted iscaicaactnlan iii 29°) +100} 41 640 
. ATE SE ind oink Khem neten ol | 100); 41 607.16 
DOT sissies icp aeckigediek leheieabaipaadie bead mien 33 | 100} 41 640 
DO i disiciics thc Niideiincsi litle eet sh acess ns saat - 33 | 100} 41 640 
BEt SION iin tid nacindncicnancenet we | 100 | 42 410.66 


Acres. 


409.78 
640 
640 
560 
640 
640 
640 
640 
560 
640 
640 
682.04 
596.76 
640 
640 
594 
675.96 
667.14 
656.34 
608.20 
640 
640 
640 
601.36 


— «O10 
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Wm. B. Dix, List No. 2—Continued. 
: | | 
| ete ae 
| | 

aa NE ETE ere 11. 100; 42 
a 13 100 | 42 
|——_EEESSTINES ae ca a aM apt.) SN ea ew 15 100, 42 
CE Be ene EH ee 17 | 100 | 42 
' Oe PEE me a 
| SS ee ON: LATE Et eT 23 | 100° 42 
BE UE cca c:diutiasl Malacca ectneinouaneane (25 100 42 
(| ERT ae OMe PREMERA F 100. 42 
eee GIONS i ioncen, oe ohne nmomiadienn 29 100 | 42 
gs Sa isl hci’ ad kab akin elena ate 33 100) 42 
I is os: ie shins stb kk am Serine lao teat 
CN ERT LOLA LIE TN 5 99 39 
SII i cis sen asec“ idacegeeabaai 7 99 39 
OG tig seit ch soak ences nen ied nde has AE 99 39 
CEERI AR Me Rae ee eee aE ae nae er Se OPM 17 99 39 
TL NEL 99 | 39 
EE EEE AL OOO ILA ST 99 | 40 
NS FARCE ETE 3 99 40 
ee n,m, “alee iach dake eae a 99 40 
OE ET ee 99 40 
TRUSS PARES ROO eee Ee ee Barer 1] 99 40 
| PASEES Seng oh acaenge ot Oma ts cocaine 13 99 40 
All eS a ee MAES SNES MES Pa fe eC Ye 17 QY9 40 
I i si a cd wees uaa 19 99 40 
| BES EE ROR Sep ere re are eae OT 21 99 40 
Oak iia cick aig tg dase ise i taneineal pceuaaegaaee 27 99 40 
| EATS PUL eae NE EEN SCOT er 99 40 
NN ns i ou in ied cme ode 99 4] 
IN os ain a nc cls Rai cian ) 99 4) 
PN oii eis as ic nes wa aabea y 99 41 
Pe NIE a iii ni ee widens fe 99 41 
| __SESCESSAREa pe eea e g i ia Geese 99 41 
ECC SPIE 1 699) 41 
Ee cs casas nd ds tn. is teen anda 13 99° 41 
has ini ai ahhh cea “acini Nati te secahalial aaa 1) 99) 41 
a iis iia tics so dina hacia aetanalnels aa deacaaal 17; 991} 41 
All PRGRONE ... .iicinccncmnne 19; 99 | 41 
US tl li acetal ae 1/21; 99} 41 
Re uiiaiitic cas ceeseceacdnanunGiialiinpamemaumele 23 = «Os 41 
EASES PEE otek Saga p a on SNE eet ela 25; 99: 41 
isaac ania cdlchcaer saan 197] 99! 41 
(REESE Ase ete SRC RON oe pT oN Fat = | 29; 99} 41 
TIE AE NETTIE | 99 42 
Be IE aie ik one ns wien | 3 99 | 42 
Pe NE ise nin a ccerictncatn wate | d| 99 | 42 


640 
640 
641.60 
653.28 
621.56 
611.76 
640 
640 
640 
640 
640 
619.20 
640 
640 
640 
640 
640 
619.72 
628.48 
558.50 
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scsi ssc killa sided oa tcl secede 640 
All FreQtiOtl 66 din oe i ei wen 29 99 | 42 560 
BD Be aiisn singe ck Gwe brake Nanas 7 95 | 41 300.98 
S S$ iiincwccdauekeos elena 11 95 | 42 320 
Df iis wisciccsainaaibnind seabenieaimaaa 9 95 | 42 320 
TRAE \vvtiitnesseesivick wietblaldiiec snitiotile wien: 15 95 | 42 640 
All fractional __--.--------. scsin ahead 17 95 | 42 560 
PSN fis RENE SN One ee REGRESS 21 95 | 42 640 
TOtal G69 ...0 6c nnn nnnleeienewen ...-| 60,764.95 
718 W. B. Drx, List No. 3. 


Lancs which lie within the Ten-Mile Limits of both the Sioux City and 
| St. Paul h. A. and the McGregor R. R. 


DAI ai tisiise se segs iacinccia lacing sabe nies vie mili | 
All OCRORE ok niin ecwctiininnen | 
ATT TRAEIOOES nda ono ker nnn | 
All AONE Wok. 2k nicer eceneoinnn | 
Bat iis AOR ean | 
A iss ob i iia del ie eeene | 


BAD isdn wiki timalinn beamed wie 
PT is ac incescnni cles eked emcotehietin taltcapc daeaapaii 


S wk 0 OS vane ince 
PL) GemetiOwill oo on ke wen | 
|) | Ea We pegsae Ree Speen ere m Ae Ube MNS | 
| SRM enna em oe tos Bean EE, EME ET ENS 


41—169 


Acres. 


ST 


595.52 
640 
641.98 
640.98 
601.82 
640 
640 
613.60 
640 
640 
625.28 
36.50 
628.68 
640 
640 
639 
646.84 
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ETE ORT | 
SS EE LL EDR OPTS | 
NERS ERR) SOR sear ef ida 
(ETL LS SALOME TT SRE ON eA 
| RR Tee Sea | 
All Spe nate tee ie ins“ eueiapeee ss: 
i th ie eneaconsaal 
"—_ (SROREN SE: ae ORME: panE cE rarsr mye 

719 | | GRR Meare et. APE een bT a ree | 
DI aitacibbk secu ieblini ns inaactoed vibes 

DF pickawninibdinwntnerimmmanaialialn 
a Sia icin suis. libs eaanniamacicaiaal | 
All fractional —-- -- einieastibaaaiiiaiaceceuataal 
SECT ERR ESies > Slee wegen DORR Gr Ee RCE eT | 
- chasis aces sida inetd haoiiaiiiatine hee | 
Nwi of ne Is sieidiaecaedinieiidelssulaceibieenaianaaln | 
eR issn nnd ones manne | 
Sw t iki ilk nn omcmne nwntimiei | 
OE WO Bn wk cn ccedumonianeid 
N w } of s w ¢ of fractional -_-____-~-_- | 
E 4 of sw} and ne} ofse4_______- | 
Netofnw TR Ro 
I I a i nies cscs esl eociiebiadenetio | 
Be OE Oh OB iiiin a cnck na iensmmijapll | 
IE OY Bikini ck he ncicmeinnennes | 
Se a 
al A aia thane Aiair ie Welland minted galas | 
TPES agent: Ania Scene re | 
ia sas cl dines actsbeibsblciaiaadaanian | 
I IN i a ss so eiicen's wisiniensinseilind Anaolie | 
SEITE TR LEE OTN 
All fractional -_. ~~ aiibiciiisteas uiasamaaieuucias 
EPO A or eae ae Ne ye Ones OT 
i 
| REGRRRISR Pe rapeane te trp Bn sane pres CoM theanE a ar 
|| ERIE Peppe Mercig oer Re DOR CME oR Rey Bree 
i ca a la a idlenceheiatabing ail Mele 
I Nicci sata, nisl ti) secs ainsi alae as iaoaibiaalalal 
SE EER Oe RENCE AeA TN eT ESO 
a a 
BE sircciind s rikhh «ocean 

Pt : Bpaaatner ne ae keen INE Seer ORE RES: 
TT I i is asiciencscensevsidenin ns cinitinniaiinias 
STE DE ini id ich enoiniiods 


T. 


Bl 
: 


640 
662.18 
665.74 
585.80 
640 
640 


. 060 


640 
640 
640 
320 
280 


640 


640 
607.20 
595.60 


/ 
ss | a 
— 
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C., M. & ST. P. R’Y CO. VS. S. C. & ST. P. RB. RB. CO., &C. 


S. | F. R. Acres 
PTT TNO os ih ire a 5 97 | 42 517.40 
GRA ee er ETP TIN ee WON Bete RR PT 9 97 | 42 640 © 
fl GS em NA ae net ORE SR EN Oo REE 13 97 | 42 640 
All fractioal 2.0020. 6 6 cokes hein inndt 97 | 42 560 
DAT D sieisciscit svvesiactacesinictt te ccichtnta stephanie epee 23 97 | 42 640 
CE | Sepeeenmarterese ta ner Syste pera gic MORI eT} nica 97 | 42 640 
BaE Sikntinwe nididctibuad idadiee seuuodious 27 97 | 42 640 
S 3 fractional _---..- sci hele gai scioadiaptaplic 29 97 | 42 280 
BATE hice neh wick big eimai elaine ees 33 97 | 42 640 
BAF Sb aw oben Viceeead sil aciacic aes aeaa 4 OM 97 | 42° 640 
All fractional ---- ---.----------- are 96 | 42 641.96 
ALTE PGOROONEE oo oki cee 3 96 | 42 646.16 
ATE TRCRIONINE neice cic ek rk en 5 96 | 42 572.94 
PO Se oii ei bhi caincicieces waieaae 4) 96 | 42 640 
DI sins scin seth citings ae catia 11 96 | 42 640 
) | Sree sl leet ahectba iaebalasaibake sceansaiaes 13 96 | 42 640 
|" ERAS Seer ce eee NM oN LUE eT es 15 96 | 42 640 
ATT FrectiOOl 6o.i bk ee nine cca 17 96 | 42 560 
PATO ok is sosta ba catitissed abil scestuidl neeebncarsnteiabiabals 21 96 | 42 640 
pt Saag oes RGRAY MeteioaRr mus cer erento 23 96 | 42 640 
TN iicitiksaiss aie ete: acmmcnsteninale cecal ae 96 | 42 640 
Da a Sa a a 27 96 | 42 640 
ATT TRURIOTUEE isin i Sn ek ena 29 96 | 42 560 
BT so is iietndbeisiodll a abumumamamelin 33 96 | 42 640 
f 2 SSN ne On Sey hepa R ny Ohm mrOlen ey tomes Hho 35D 96 | 42 640 . 
All fractional ......-.------.- 1 95 | 42 642.26 
721 ~=Allfractional_.......--------- 3 95 | 42 629.60 
Allfractional.....-.-.---.--_- 5 | 95 | 42 551.41 
Th Bas sine escheat he pal wickcaterniiineeaainls 9; 95; 42 320 
WS Qi ntiencaiinsctienansioinaeouael 11 95 | 42 320 


_-_— ee = = & 
’ 


49,478.02 
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Lands lying between the 10-mile Limits and the 20-mile Limits of both thé 
S. C. and St. P. R. R. and the McGregor R. R. 


S. 
ee NUE so activi ics domaine 31 
Sse tnwtswinwtse}ne}-. 7 
Ststninwinw fone f-.---.-.-. 19 
Filan cis iin aidnmmibemeemn whieanee 17 
Wi sidinciasaminns welwmawdibmnemnine eae 21 
Eitetwsswtot nw h--_____- . dwelt ae 
AIT TORCONL «5 5 iF Rb oi ccc emce 29 
I IN in oii ssi sh sidings 31 | 
I i iii witht snes pds 33 
All except s e 4s w } _------_._.-..-_| 85 
IOI. oc nse 6 on ctcins cimnianins 1 
All fractional except e } n w } and s 3 
BG ia Siinkinlin wncchbercimemingid shine, apneic 3 
All fractional exceptne }nej}ands 
£2 Biivicnnw dine cies ees 5 
ee ee ee een a 
TU cisciieee rsh de mmimetilpianiinmie enue 9 
Allexceptsénwfandsetse bias) 11 
All except n w $n w f---------_-_ 13 
asda nie hte iain gh is Ae wehsnin aeolian —15 
I Mihitchsecaishntnddic outa incu Moai gaa RL aes 17 
IN itis an sick eins sais ented cei | 19 
All except s w 4s w }---------_-___- 21 
All except s w } se }--~------.-_-.-- | 23 
es okik wdindeiearnilliannebibad maaan ak ae 
(AMET GNGR, Somer DRA i ere ne IT ME 27 
Sepnetuw tact wi wisef__ 29 
All fractional except s 3s w Sie Re ae | 3 
IE pianist iiitianni: vache in npminianibaies cabbies (33 
Miew iow 2 6 6 §-... nncnnvncccun (385 
IIIT sacs esses spondsncensonciitbin: sistance. tan | § 
All fractional. ~~ ~~~ - ape rN or 5 
All fractional_ ~~ - so laine daibiiniaickineia wildcat 7 
SS als ii ech calico Svcs“ senls leaching ad 9 
a aii a a ae el 
EE divin lnpncp aca wcinentel ogpmniahiabainiaaiaias 15 
_ Serer merenenapendemnre prea nee 17 
_ 2 Renee erent eT mp re ere: 21 
_ ARERR RR SC “13 
| ESSELTE RRR TE IEE He ee a | 23 
ii sthaiin ciliiedbiisajeaieiniialdelnttinceiiaibiciadielinguiale ne | 25 
i a eas | 35 


R. Acres. 
37 317.17 
37 477.64 
37 532.52 
38 160 
38 320 
38 520 
3 578.75 
38 609.32 
38 236.80 
38 600 
38 683.78 
38 513.78 
38 599.57 
38 612.72 
38 640 
| 38 | 520 
38 600 
38 640 
6388 | 640 
38 | 622.26 
38 600 
| 38 600 
638 | 640 
38 | 640 
38 | 400 
38 | 548.21 
38 | 640 
38 | 520 
38 | 640.50 
38 | 641.56 
3 627.42 
38 640 
38 640 
38 640 
38 320 
3 320 
39 | 320 
39 | 640 
39 | 640 
39 | 640 


9 BET OE aD ORE TORS Pity 447,34 re be 4 2 
’ : ae Fo PA RS ek API RS, Rea era REN Shen. Paar 

* ORES Ee PN eg agen Oe ph PS Se | EL See ts Ye Sp ee ee 
PSR tA PS veep ake: CRN eT) ah eRe oe 
Saas 2 nes 
4 £ Dy" 
> 

; 


C., M. & ST. P. RY CO. VS. 8. C. & ST. P. R. R. CO., &C. 


Wm. B. Diz, List No. 5—Continued. 
S T R. Acres 
All fractional nk nic ceie sete eens 1 99 | 39 692.64 
) All fractional. -....----___-__-_ 3 99 | 39 689.52 
{ (> Fey 2 SER nar N nr NEE 11 99 | 39 640 
4 BE ni ea a 13} 99;|39| 640 
| Seren oRaS Ur a aeeN = Serve te RAEN MES oes 15 99 | 39 640 
a PRR io iii hice bohaersa ew aeons 21 99 | 39 640 
» a DO sii inte peice cae ee 23 99 | 39 640 
| DN iiviciwtceatue ages ig a 25 ‘99 | 39 640 
AT sk. kc ees eee 27 99 | 39 640 
Fy | RSS eN Reg ets «MOO pt eres of a ee ee 29 99 | 39 640 
BEE as a sic tances ined lea 33 99 | 39 320 
FY Beer gg ts hc tig ic tee mateo an yl In Spe ann GE 35 99 | 39 640 
ATE GemtaOmn iinaisd. 5 iin Si iii cient oo 98 | 39 643.16 
S 2 RCO oie ss skin we nvin sais 
I aie ical a ue a ee 


| 
| 
| 
| 
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Lands Lying within the Ten-mile Limits of the McGregor R. R., and be- 
tween the Ten and Twenty-mile Limits of the S. C. & St. P. R. R. Co. 


S. 
Ee wi ninw owittnmd te wa nana 17 
ee CeOEOOEAS |. nn ini sae oncaonn 19 
_y SORE snepag sea pemmugn ye Keenan ee 
[| See Res eee Uee MamEn er nme mar eS | 29 
FT I i. secs sirsin ens white ceaseless 31 
All fractional ~--_-- i: is di ehtepaeaildiadiiaiaia | 3 
_ | | Pee UR irae aes SRP, <% EER me re rea | 33 
RT iiss wists sisaisnalicesibicceeeneiae fog 
All except s w } fractional iadaieaieas ae 
ee AS nv. in ec Kd ewnsenien ee: 
a i a a a ae | g 
IE Sid isa ssc uk aided cnnsos ces ues open sesaeaeaaie abla ii 
FEE i i cca tide nis Dd meine 18 
I iene siesta caked habia cose addicted aaa 15 
Te IIE 5 okie oct nunirleamene | 19 
BE ics. icin. dan’ nn eatin ee 
| ES EEE ae ASR GRO Ras CONE AIR or ery te | 23 
| ESRESEES Es an ane agen etenner We Mero Ie a 2 25 
TR ik Soe aici ik meminiedld Seidel 
I IN 5. sk sets sh sas reclined | 31 
BSF COROUIOMAL qn nid co os cnc cue ee 
ON ca gk ala iis sla lee idea 
| _| Ee aE Nem ere 
RE EERE RE RY ei ue a pet aRTIN ts e ero 25 
| All she in ita selina te a dei cesses ates inti tet ai inti anil ane | 27 
es | 33 
| SDR ESR SOR ee Beeps SE ew ban iar ae ogee 35 
NS isiak ah aids once canna bieel ee 
Swiswiandse}se }----~.-----/| 21 
BR cassia Shlgnnbing biatch th acted icin linea eile | 25 
I  oidinnenee ame eee eee | 35 
AAT TORONIARL 6. = wine wees ccm enne Pg 
All fractional__-------- aia acdsee alae ee 
EAL A CSAC TAPE og 
SEE PT PATE A | 7 
(ER eRe | See RES mae OO RAI aE | 9 
"SE SCRA es et ONAN SEAS eh a AOE ROME SP 11 
ERE ISR eae oe CREE SHSM: Refes IS 13 
| ESERIES OEE SONI ETON E MRE SNA 15 
|) GESRPRSS eae omn ese ements ssiab iol Nia hela Samimaates | 17 
TATE SUI i en ice ecient | 19 


7, Acres. 
98 | 38 | 390 — 
98 | 38 636.68 
98 | 38 320 
98 38 640 
98 | 38 638.76 
99 39 595.72 
99 | 39 320 
98 | 39 643.12 
98 | 39 482.66 
98 | 39 599.32 
98 3 640 
98 | 39 640 
98 39) 640 
98 | 39 640 
98 39 280.68 
98 39 320 
98 39 640 
98 | 39 640 
98 39 640 
98 39 602.92 
98 39. 640 
98 40 643.20 
98 | 40 640 
98 40 320 
98 | 40 640 
98 | 40 640 
98 40 640 
98 | 40 640 
97 | 40 61.44 
97 | 40 80 
97 | 40 160 
97. 40 40 
96 | 40 599.88 
96 | 40 612 
96 | 40 626.24 
96 | 40 635.08 
96 | 40 640 
96 | 40 640 
96 | 40 640 
96 | 40 640 
96 | 40° 640 
96 | 40 636.48 


oF ee ty ee ea Pir oe ee ee 
sf: ae : : i DERE’ 5 .. 
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RT Le Acres. 
DT a isda insite sais dese ene lle eee Gain 21 96 | 40 640 
BED. ccik me vctininsicinan maaan ae 96 | 40 640 
TRIE ica ciins oiccak ecniaery copeiuaie ks as aa ice 25 96 | 40!. £640 
TRUE icc dice wicks Bi Ceti eae 27 96 | 40 640 
p | Siemens) Ieee es U MES TN IN haha eas Sas Perens 29 96 | 40 640 
AUG fragt aii, ins ie es 31) 96; 40 641.82 
yt | rem MATA rece mm Npr EOS At RY Park he 33 96 | 40 | 640 
APP Shi ie a Race ee 35 96 | 40 640 
Ait TOON ik bi a a 1 95 | 40 698.22 
All traehheeal 5c oo So ik oo ik 3 95 | 40 675.28 
All fractional _...-.-_---_--_.~ ‘iteanll Meats 5 95 | 40 651.60 
N 4 fractional__--.--..-------| 7} 95 40 322.49 
(20: Ree ej asia eis nace 9 95; 40; 640 
BT eis a i 11 95 | 40 640 
BAP i i a a Bo ee 13 95 | 40 640 
BE oie eddie Ee Ue a 15 95 | 40 640 
yt nee ree eran Sey Cay ee oe eid ea Re 23 95 | 40 640 
DAT GR ii iii cata ci ciseg ce v wiecincae 1 95 | 41 638.82 
PSE TUS ii ices cic sn en ete 3 95 | 41 641.48 
I Bes ci aiieniaes aad al dicen 11 95 | 41 320 
TORE GOTOG ncn hin ection ; Poe, Pe aaron _....| ' 34,603.89 


727 ~~ United States Cireuit Court, Central Division, of the Southern 


District of Iowa. 


I, Edward R. Mason, clerk of said court, do hereby certify that 
the above and foregoing transcript contains full, true, and complete 
copies of all the pleadings, proceedings, and record entries in a cer- 
tain cause adjudicated in said court, wherein The Chicago, Mil- 
waukee and St. Paul Railway Company was complainant and The 
Sioux City and St. Paul Railroad Company et al. were defendants, as 
full, true, and complete as the originals of the same now remain on 
file and of record in my office. I further certify that in pursuance 
of an order of court entered on the 25th day of May, 1882, the fol- 
lowing original exhibits are certified in the stead of copies, to wit: 
Exhibits Nos. 3, 7, 8, 9,11, 12, 17, 18, and 23 of complainant’s evi- 
dence, and Exhibits A, B, C, L, and P P of defendants’ evidence. 

In testimony whereof I have hereunto subscribed my name and 
affixed the seal of said court at the city of Des Moines in} the said 
district, this 15th day of September, A. D. 1882. — 

[Seal of Circuit Court of the U. S., District of Iowa. ] 

EDWARD R. MASON, 
Clerk U. S. Circuit Court, Central Division, 
of the Southern District of Iowa. 
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728 Inthe United States Circuit Court for the Southern District 
of Iowa, Central Division. 


THE CHicaco, MILWAUKEE AND St. Paut RAattway CoMPAny, 
Plaintiff, 
v8. 
Tue Sroux City AND Saint PAaut Rattway Company and others, 
: Defendants. 


To the judges of the circuit court of the United States for the south- 
ern district of Iowa: 


The petition of the above-named plaintiff, The Chicago, Milwaukee 
and St. Paul Railway Company, showeth : 

That on the 18th day of May, A. D. 1882, a final decree was en- 
tered in said cause. 

That afterwards on the — day of , 188-, the defendant, The 
Sioux City and Saint Paul Railway Company, obtained an appeal 
thereupon and duly filed in the office of the clerk of the United 
States Supreme Court a full transcript of the record in said cause. 

Your petitioner thereupon prays the court that it. may be 
729 ~~ allowed an appeal from said decree, and that the court may 
fix the amount of its appeal bond therein. 


(Signed) JOHN W. CARY, Solicitor. 


Appeal allowed & bond fixed as $500. 
April 26th, 1884. 
(Signed) J. M. LOVE, Judge. 


(Endorsed :) Chicago, Milwaukee & St. Paul R’y Co. vs. 8. C. & St. 
P. kh. R. Co., defendants. Petition for appeal. Filed May 3, 1884. 
Ed. R. Mason, clerk. x 


730 Know all men by these presents, that we, Asa C. Call, of 

Algona, Iowa, and E. L. Marsh and Jo. Harry Call, of Des 
Moines, Ia., are held and firmly bound by these presents unto the 
Sioux City and St. Paul Railroad Company—Alexander H. Rice and 
Elias F. Drake, trustees; ; John H. Gear, Governor, and James K. 
Powers, register—in the sum of five hundred dollars, for the pay- 
ment whereof we bind ourselves, our heirs, executors, and adminis- 
trators. 

In witness whereof we have hereto affixed our hands and seals, 
this 26th day of April, 1884. 

The condition of this bond is such that whereas in a suit lately 
depending in the United States circuit court, district of Iowa, be- 
tween the Chicago, Milwaukee and St. Paul Railway Company, 
plaintiff, and the Sioux City and St. Paul Railroad Company, Alex- 
ander H. Rice, Elias F. Drake, trustees, et al., and the Chicago, Mil- 
waukee and St. Paul Railway Company having obtained an ap- 

peal from the tinal decree rendered therein to the Supreme 
731 Court of the United States: 
Now, if said plaintiff shall prosecute said appeal and pay 


Loa 


~ — tee 


a 


C., M. & ST. P. R’'Y CO. VS. S.C. & ST. P. R. R. CO., &€. 329 


all costs therein adjudged to be recovered by said defendants, then 
this obligation shall be void ; otherwise to be in full force and virtue. 


(Signed) ASA C. CALL. L. 8. 
tioned E. L. MARSH. L. 8. 
(Signed JO. HARRY CALL. [t.s. 


U.S. of America, S. Dist. of Iowa. 


STATE OF Iowa, 
Polk County, 


We, E. L. Marsh and Jo. Harry Call, being duly sworn, do depose 
and say, each for himself, that he is worth the sum of five hundred 
dollars over all his legal liabilities and exemptions in real estate in 
the State of Iowa. 

teioned> E.. L. MARSH. 
Signed) JO. HARRY CALL. 


Subscribed and sworn to before me by the above-named E. L. 
Marsh & Jo. Harry Call, this 26th day of April, 1884. 


(Signed) : JOHN D. JORDAN, 
Circuit Court Commissioner Southern District Iowa. 
Approved. | 
(Signed) J. M. LOVE, Judge. 


732 (Endorsed:) Chicago, Milwaukee & St. Paul R’y Co. vs. 
Sioux City & St. Paul R. R.Co. Defendants’ appeal bond. 
Filed May 3, 1884. Ed. R. Mason, clerk. 


733 The United States of America to Sioux City & St. Paul Rail- 
road Co., Alexander H. Rice, Elias F. Drake, John H. 
Gear, Governor, James K. Powers, register, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the — Monday of October next, pursuant to a writ of error filed in 
the clerk’s office of the United States circuit court for the district of 
Iowa, wherein The Chicago, Milwaukee and St. Paul Railway Com- 
pany was plaintiff in error, and you are defendant in error, to show 
cause, if any there be, why the decree rendered against the said 

laintiff in error as in the said writ of error mentioned should not 
be corrected, and why speedy justice should not be done to the par- 
ties in that behalf. | ) 

Witness the honorable J. M. Love, one of the judges of the United 
States circuit court, southern dist. of Iowa, this 26th day of April, 
in the year of our Lord one thousand eight hundred and eighty- 


four. | 
J. M. LOVE, Judge. 


734 On this — day of , in the year of our Lord one thou- 

sand eight hundred and eighty- —, personally appeared be- 
fore me, the subscriber, ,and makes oath that he deliv- 
ered a true copy of the within citation to 


Sworn to and subscribed the — [day of ] ——, A. D. 188-. 
42—169 


Oo) THES. GC. & ST. PLR. RR. CO., &., Vs. TH C., M. & ST. PL RY CO. 


Sioux City, Iowa, this 5th day of May, A. D. ISS4. 
J. TH. SWAN, 
Atty for Defendants in Error. 


35 In the Cireuit Court of the United States for the Central 
Division, Southern Distriet of Towa. 


~] 


I, Hd. RR. Mason, clerk of the said court, do hereby certify that the 
foregoing transcript contains full, true, and complete copies of the 
petition of Chicago, Milwaukee & St. Paul ER’y Co. for an appeal 
and appeal bond in acertain cause adjudicated in said court,whereimn 
The Chicago, Milwaukee and St. Panl Railway Co. was complain- 
ant and The Stoux City and St. Paul Ratlroad Co. ef al. were defend- 
ants, as full, true, and complete as the originals of the same now 
remain on file and of record in my office. T further certify that the 
original citation, with the acceptance of service thereon, is herewith 
returned and made part hereof. 

In testimony whereof T hereunto subseribe my name and affix 
the seal of said court at my office in Des Moines, in said district, this 
sixth day of May, A.D. ISS4. 

fSeal U.S. Cireuit Court, Southern District Lowa. ] 
Mt. MASON, 
Clerk US COC, Central Division, District of Iowa. 


endorsed on cover: Towa ©. C. U.S. No. 169. The Sioux 
Citv & St. Paul Raulroad Company and Alexander TT. Ree and EF. 
Ii. Drake, trustees, appellants, vs. The Chicago, Milwaukee & St. 
Paul Railway Company. Filed 10th November, 1852. And No.ol 7. 
The Chicago, Milwaukee & St. Paul Railway Company, appellant, 
vs. The Sioux City and St. Paul Railroad Company, Alexander I. 
Rice, Hhas I. Drake, John Hl. Gear, ef al Filed 15th May, 1S8s4. 


Service of the within citation and copy duly acknowledged at 


a & 
> 


Supreme Court of the Uni Stange; ae 


OCTOBER TERM, 1885. Nos. 160 AND 517. 


THE SIOUX CITY & ST. PAUL RAIL- 

ROAD COMPANY, ann ALEXANDER 

H. RICE anp E. F. DRAKE, Trustess, 
Appellants, No. 169 


US. 


CHICAGO, MILWAUKEE & ST. PAUL 
RAILWAY COMPANY. 


CHICAGO, MILWAUKEE & Sf. PAUL 
RAILWAY COMPANY, 
Appellant, 
US. No. 517 


THE SIOUX CITY & ST. PAUL RAIL- 
ROAD COMPANY, ALEX. H. RICE, 
E. F. DRAKE, JOHN H. GEAR, er at. 


COMPLAINANT'S BRIEF. 


JOHN W. CARY, 
Of counsel for C. M. & St. P. Ry. Co. 
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Supreme Court of the United States. 
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OCTOBER TERM, 1885. Nos. 160 AND 517. 


THE SIOUX CITY & ST. PAUL RAIL- 
ROAD COMPANY, ann ALEXANDER 
H. RICE anp E. F. DRAKE, TrusTEEs, 

Appellants, 


VS. 


CHICAGO, MILWAUKEE & ST. PAUL 
RAILWAY COMPANY. 


CHICAGO, MILWAUKEE & ST. PAUL | 
RAILWAY COMPANY. 
Appellant, 


US. 


THE SIOUX CITY & ST. PAUL RAIL- 
ROAD COMPANY, ALEX. H. RICE, 
E. F. DRAKE, JOHN H. GEAR, eT aL. 


This action was brought by the Chicago, Milwaukee 
& St. Paul Railway Company in the Circuit Court for the 
District of Iowa, in 1879, to recover about ninety thou- 
sand acres of land granted to the State of lowa by an 
act of Congress entitled “An act for a grant of lands to 
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the State of Iowa, in alternate sections, to aid in the con- 
struction of a railroad in said state.” Approved May 
12, 1864. | | 

The first section of that act “grants to the State of 
lowa for the purpose of aiding in the construction of a 
railroad from Sioux City, in said state, to the south line 
of the State of Minnesota, at such point as the. said 
State of Iowa may select between the Big Sioux and the 
west fork of the Des Moines river; also to said state for 
the use and benefit of the McGregor Western Railroad 
Company, for the purpose of aiding in the construction 
of a railroad from a point at or near the foot of Main 
Street, South McGregor, in said state, in a westerly di- 
rection by the most practicable route, on or near the 43 
parallel north latitude, until it shall intersect the said road 
running from Sioux City to the Minnesota state-line in 
the county of O'Brien, in said state, every alternate sec- 
tion of land designated by odd numbers for ten sections 
in width on each side of said roads;” with the usual in- 
demnity clause not more than twenty miles from the lines 
of said roads. | 


Record, pp. 10, 11 and 72. 


This grant was accepted by the state by an act of the 
legislature approved April 20, 1866. 
Record, p. 13. 


The McGregor Western constructed a railroad from 
McGregor to Calmar, a distance of forty-three miles, 
prior to 1868, but never received any part of the land 
grant. , 
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That portion of the grant intended for the McGregor 
Western Company was resumed by the state by an act 
approved February 27, 1868. 

Record, pp. 14 and 15. 


And was regranted to the McGregor & Sioux City 
Railway Company by an act approved ‘March °31, 1868. 
Record, pp. 15, 16, 17 and 18. 


The name. of this company was subsequently changed 
to the McGregor &, Missouri River Railway, Company, 
which company. constructed the land grant road. from 
Caimar to Algona, and ‘received a part of the lands 
granted, but failed to construct the rest of. the line. 

The grant to the last named company was, resumed 
by the state in 1878, and by the same act.granted to:the 
Chicago, Milwaukee & St. Paul Railway Company > ap- 
proved February 27, 1878. 

Record, pp. 24, 25, 26 and 27. 


The Chicago, Milwaukee & St. Paul Railway Com- 
pany completed the construction of the land grant road 
from Algona to the junction in ©’Brien county in 1878, 
and thereby became entitled to all the remaining lands 
belonging to that portion of the grant, Record, pp. 104 
and 198-203. The two lines of railway mentioned in 
the grant intersect each other nearly at right-angles in 
the county of O’Brien (Record, Exhibit 8, facing page 
20), and consequently the limits of the grants overlap 
each other. About 189,595 acres of the lands available 
for the grant are included in these overlapping limits 
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(Record, p. 95). ‘lhat portion of the grant from Sioux 
City to the Minnesota state line was given by the State 
of Iowa to the defendant, Sioux City & St. Paul Railroad 
Company, by an act approved April 3, 1866. 

Record, pp. 62 and 63. 


The defendant’s road was completed from the state 
line to Lemars in 1872, and in 1873 all of the lands in 
the overlapping limits were wrongfully or mistakenly 
patented to the State of Iowa for the benefit of the de- 
fendant, Sioux City & St. Paul Railroad (Record, pp. 28-— 
go. Exhibits 11 and 12 of complaint admitted in answer, 
Record, pp. 56 and 57), and subsequently all the lands. 
described in exhibit 13 were by the Governor and 
‘Land Commissioner of the State of lowa certified 
to the said defendant company (fecord, p. 8, admit- 
ted by answer, pp. 56 and 57), which has since claimed 
to own and control the same, and this action is brought 
to annul such certification and to have said lands or its. 
just proportion thereof conveyed to the complainant. 

The bill of complaint was filed on the 4th day of March, 
1879, and sets forth: | 


1st. The making of this grant. 

2d. Its acceptance by the state. 

3d. The resumption of the grant to the McGregor 
Western. | 

4th. The grant to the McGregor & Sioux City Com- 
pany and its acceptance thereof; the assignment by the 
McGregor Western of all its right to the McGregor & 
Sioux City Company, and the change of the name of the 
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McGregor & Sioux City to the McGregor & Missouri 
‘River Railroad Company. 

5th. ‘That on the 19th day of August, 1864, ake two 
years prior to the acceptance of the grant by the. state, 
the McGregor Western Railroad Company located its 


line of railroad from McGregor to Calmar, and thence . 


through the counties to section 19, in township 95 north, of 
range 40 west, in O’Brien county, to a point where it was 
supposed the junction of the two roads would take place. 
A map of that location was filed in the Land Office on 
30th day of August, 1864, and the lands within twenty 
miles thereof were withdrawn from market on the 12th 
day of September, as appears by exhibit 8 of the record. 

6th. That the Land Department of the United States, 
in its annual reports of 1865 and 1866, and partially in 
1867, published a map of Iowa, entitled “A diagram of 
the Public Lands in Iowa,” in which the Sioux City and 
St. Paul Railroad was represented as passing diagonally 
through O’Brien county, as appears on exhibit 8. That 
on the 2d day of April, 1867, the defendant, Sioux City 
Company located its line from the state line in range 40 
to Lemars, crossing O’Brien county within three miles of 
the northwest corner thereof, which would require the 
junction of said lines ten miles north and twelve miles 
west of said section nineteen, and said company filed its 
map of said location in the General Land Office on the 
17th day of July, 1867, and is the line designated on said 
map as the Sioux City and St. Paul Railroad line of 1867. 

7th.. That on the 13th day of May, 1868, the Commis- 
sioner of the General Land Office, because this location 
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of 1867 of the Sioux City Company and the location of 
the McGregor Western of 1864 did not. intersect in 
O’Brien county as required, directed the McGregor and. 
Sioux City Road, by peremptory order, to re-locate its 
line through the counties of Clay and O’Brien to the 
point of intersection with the Sioux City and St. Paul 
line in the county of O’Brien, and that such re-location 
was made in pursuance thereof, which said line is desig- 
nated on said exhibit 8 as re located line. 
Record, p. 160. 


8th. That the State of Iowa never selected and was 
never requested to select any point on the state line of 
Minnesota as required by said act. 

gth. That the McGregor Western constructed the 
railroad from McGregor to Calmar prior to 1848, and 
that in 1869 and 1870 the McGregor and Missouri River 
Railroad Company completed in full compliance with the 
act of Congress the line from Calmar to Algona in 
Kossuth county, a distance of 130 miles. That on the 
13th of November Gov. William M. Stone made his 
certificate of the completion of the road to ‘Calmar, and 
on the 1st day of November, 1870, Samuel Merrill, then 
Governor, made his certificate to the Secretary of the In- 
terior that the McGregor and Missouri River R. R. Co. had 
completed the road from McGregor to Algona, a distance 
of 172 miles. That the Sioux City and St Paul Railroad 
Company has never constructed a road from Sioux City 
to the state line, but in 1872 constructed a road from the 
state line to Lemars, and has constructed no road south 


! 
| 
| 
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of Lemars. That the length of its road’ in Iowa is fifty- * 
six and one-fourth miles, which was all the’ road’ ever 
constructed by that company in lowa. That at the date 
of the grant the odd numbered sections within twenty’ 
miles of said road from McGregor to Kossuth county: 


had been sold, disposed of or otherwise appropriated, 


with a very few and unimportant exceptions. That west 
of the east line of Kossuth county and within twenty 
miles on either side of the located line the government 


lands had been largely disposed of, so that there were 
only 475 sections or 304,000 acres of land, exclusive of 
the lands in controversy in this suit, applicable to the 
purposes of the grant and including the lands in ques- 
tion. That there are left to enure to the McGregor road 
only 760 sections or 486,000 acres. 

1oth. That the McGregor & Missouri River Railroad 
Company failed to construct the road from Algona to the 
point of junction in O’Brien county, a distance of 85 
miles, and in consequence of such failure the state by an 
2ct approved on the 27th day of February, 1878, resumed 
said grant and granted the same to complainant on con- 
dition that it should complete the same to said point of 
junction on or before the first day of January, 1880. 


' That said grant was accepted and said road completed 


during the year 1878, and that prior to the rst day of 
January, 1879, the Governor of said State of lowa 
certified to the Secretary of the Interior of the United 
States that complainant had before that time completed 
its said railroad from Algona to Sheldon, said point 
of junction, a distance of 85 miles, in full compliance 
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with: said act of the legislature and said act of con- 


gress, and was entitled to receive a patent for all the 


lands enuring to that line of road in said grant. 

That on the oth day of June, 1873, the Commissioner 
of the General Land Office wrongfully,. unlawfully and 
mistakenly certified to the Secretary of Interior of the 
United States as lands enuring to the State of Iowa in 
aid of the construction of said Sioux City & St. Paul Rail- 
road, and recommended that the same be approved and 
carried into patent, the list of lands which are hereto an- 
nexed and marked exhibit No. 11, being lands included 
in said overlapping limits of said grants ; and on the roth 
day of June, 1873, the Secretary of Interior, disregarding 
the rights aforesaid, wrongfully, unlawfully and mistakenly 
approved said list, certificate and recommendation, and in 
pursuance thereof on the 17th day of June, 1873, a patent 
from the United States was wrongfully, unlawfully and 
mistakenly issued to the State of Iowa for all the afore- 
said lands for the use and benefit of the Sioux City & St. 


‘Paul Railroad, and that afterwards, on the 25th day of 


January, 1875, another list, being those included in exhi- 
bit No. 12, were in like manner wrongfully, unlawfully 
and mistakenly approved, certified and patented to the 
State of Iowa for the benefit of said Sioux City & St. 
Paul Railroad. | 
11th. That on or about the 31st day of September, 
1877, the Governor and Register of the State Land 
Office of the State of Iowa wrongfully, unlawfully and 
mistakenly certified to the defendant, the Sioux City 
Railroad Company, as enuring to the said company under 
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said act of congress the list or lands hereto annexed, 

marked exhibit No. 13. T hat all of the lands described 
in said three exhibits are situated in ‘the counties of 
Dickinson. Osceola and O’Brien i in said State of ‘Towa, 
and within twenty miles of one side or the other of comm- 
plainant’s line of railway, and are also within twenty miles 
of the line of the defendants’ road. 

That the defendants John II. Gear, Governor of the 
State of Iowa, and James K. Power, Register of the 
Land Office of the State of Iowa, wrongfully. unlawfully 
and mistakenly refused to issue to complainant patents for 
or in any manner to convey to complainant any of said 
lands embraced in said three exhibits. . That the defen- 
dant, Sioux City & St. Paul Railway, on the 1st day of 
August, 1871, executed to Alexander H. Rice and Elias 
F, Drake a mortgage on the lands that might thereafter 
be patented to said company, and said Rice and Drake 
claim an interest therein. That said defendant, Sioux 
City & St. Paul Railroad Company claim to own the 
whole of said lands and are offering the same for sale, © 

The bill prays that the certificates heretofore issued by 
the Governor of said State of lowa and Register of said 
State Land Office to the defendant, Sioux City & St. 
Paul Railroad Company, for said lands be annulled, va- 
cated and set aside; that the Governor and Register of 
the State I.and Office be directed to convey the same to 
complainant, and that it be decreed that said lands are 
free and clear from said mortgage, and for general relief. 
Record, pp. 1-10 tnclusive. To which bill were attached 


several exhibits. 


IO 


John H. Gear and James K. Power make answer ad- 
mitting the making of the grant by congress, and as to. 
all other matters have no knowledge or ipformatign upon 
which to form a belief. | 

Record, pp. 48-49. 


The answers of the defendant company and Drake 
and Rice are that they have no knowledge or informa- 
tion as to most of the doings of the complainant alleged 
in the complaint, but admit the principal allegations of 
the complaint except as to the location of defendant's 
road, as to which there was a contest in the court below, 
bvt which is no longer contested by the defendant, but 
on the facts as stated and admitted insist that the com- 
plainant is not entitled to any of the lands in question. 
The answer and its exhibits are found in Record, pp. 


49-66. 
General replication (Record, p. 67). 


The opinion of the court is found in Record, pp. 68- 
82; and the final decree, Record, pp. 83-96. The de- 
cree contains a full list of the lands in question, and it is 
established by the pleadings and proofs, and found by 
the court, and admitted by the parties, that all of said 
lands mentioned in the decree are situated within the 
overlapping limits of the two grants, and the only ques- 
tion now in litigation is as to the proper division of those 
lands. In the decree, on Record, p. 95, is a brief 
summary of the whole situation of all the lands, which is 
as follows : 


Within 10-miles limits of. both S. C. & St. ATT Fs 
P. R. R. & C., M. & St. P. Railway. ene 29,280.13 21,259.60, 
Within 10-miles limits of S. C. & St. P. R. : : 


Railway...... ..... bwic pug Pee eo 60,184.75 . 3,611.49 : 
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Within a0-miles limits of both S. C. & St. , 
P. R. R., and C. M. & St. P. Railway. —- 28,777.27 13,411.66 


12,658.83 20,412,25 - 


130,900.98 58,695.00 


‘Total number of acres patented by U.S. to State of 
Iowa, and by State of lowa conveyed to S. C. & St. 


Buia Rora ecae hat + ddwi de 6 sibs co suivdis bn wdildde ee 130,900.98 
‘Total number of acres patented by U. S. to State of 
Iowa, but not conveyed by State................. 58,695.00 


TOtgL . ook phe dee adecepesiecn gdedanbas 189,595.98 : 


By which it will be seen that the total amount of lands 
in the overlapping limits, and which are in controversy, 
is 189,595.98 acres, all of which have been patented by 
the government to the state of Iowa for the use and 
benefit of the Sioux City & St. Paul road. Of which 
130,900.98 acres have been patented or certified by the 
state to the defendant company, and 58695 acres have 

' not yet been conveyed by the state to either party. 

The court by its decree finds that the complainant 
Chicago, Milwaukee & St. Paul Railway Company is the 
owner of and entitled to and is thereby invested with the 
title in fee to an equal undivided one-half of all the lands | 

| 
: 


~g.. ; Kapnal 


thereinafter described, save and except the right of way, 
etc., disregarding entirely the question as to whether 
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they were situated in the granted or indemnity limits of 
either road... And it was further ordered, adjudged and 
decreed that partition of said lands be made, and John 


A. Elliott, Wm. C. Hillis and Edward R.. Mason: were: 


thereby appoimted commissioners to make partition thiere- 
of, and that as soon as_ practicable said commissioners. 
should proceed to make partition thereof, giving and 
allotting to said complainant the Chicago, Milwaukee & 
St. Paul Railway Company an equal moiety of all said 
lands, and the other moiety thereof to the defendant 
Sioux City & St. Paul Railway Company. 

From the foregoing statement as made in the decree 
it appears, Ist, that 50,539.73 acres are within the ten 
mile limits of both roads; 2d, That 63,796.24 other 
acres are within the ten mile limits of the Sioux 
City & St Paul road, and not within the ten mile limits of 
the Chicago, Milwaukee & St. Paul Railway, but within 
its twenty mile limits; 3d, That 33,071.08 acres are within 
the ten mile limits of the Chicago, Milwaukee & St. Paul 
Railway and not within the ten mile limits of the Sioux 
City and St. Paul, but within its twenty mile limits; and 
Ath, That 42,188.93 acres are not within the ten mile 
limits of either road, but are within the twenty mile limits. 
of both roads. 

It is now alleged that the court erred in dividing this 
land equally between the two companies, disregarding 
their location as to the limits of the roads respectively. 

These two grants being in the same act, neither has 
priority over the other. The location cr construction of 
the road gives no such priority, and the construction of 


m 
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the pry must : be upon the basis that the two cue are 
both equally. valid, and. that neither has any. HORS, 
over the other. sds 

In the case.of .the Sioux City Katlroad uP vs. 
Winona Railroad. 12 United States, 720, the court in 
its opinion say: “It has. been the practice and usage of 
the land department when these conflicting lines relate 
to the limits within which the designated alternate odd 
numbered sections are to be found to hold that the re- 
spective companies take the lands so situated in undi- 
vided moieties, without regard to the date of location of 
the lines of road. * * * We entertain no doubt of its 
soundness.” 

1st. It would therefore appear, regarding this as the 
final decision of the court upon the subject, that the de- 
cree in this case as to 50,539.73 acres of land situate 
within the ten mile or granted limits of both roads, is 


correct and in accordance with the practice of the land 


department and the direction of this court, and should 
therefore be affirmed. 

2d. That case further holds that lands within the 
granted limits of one road and not in the granted limits 
of the other, but within its indemnity limits, must be 
given wholly to the road in whose granted limits they are 
found. Regarding this as the settled rule of this court 
in such cases it must be admitted that the decree in this 
regard is erroneous, and that the 63,796.24 acres found 
within the ten mile limits of the defendant company, but 


not within the ten mile limits of the complainant's road, 


but within its twenty mile limits, should have been given 
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wholly to the defendant company, instead of being di- 
vided between the two companies, and that the 33,071.08 
acres found within the ten mile limits of the complain- 
ant’s line and not within the ten mile limits of the defen- i ie 
dant company, but within its twenty mile limits, should i a3 
have been given wholly to the complainant company, and : 
that this part of the decree must be modified accordingly. 

3d. As to the remaining 42,188.93 acres found within . hi 
the granted limits of neither road but within the twenty 
mile limits of both, it is insisted that the decree should 
be affirmed. 

It appears from the bill of complaint (Record, pp. 5 & 
6), that at the time of making the grant the total amount 
of lands applicable to the complainant's road, including 
the whole of the lands in question, were only 760 sec- 
tions or 486,000 acres, while the length of road to be 


constructed was 257 miles, requiring 2570 sections of A, 
land to fill the grant. This allegation of the complaint i 
is sustained by the proofs (Record, p. 106). No selections 

were therefore necessary in the indemnity limits, as _ all so 
the public lands contained within the indemnity limits ap- 

plicable to the grant were required to make even the 

one-third of the amount of lands granted, and the law ¢ 
therefore presumed that they had been selected without | 
any formal act of that kind. 

If we. are not right in this position, then we say, 
secondly, The selections made of said 42,188.93 
acres in the indemnity limits of both companies were 
made by the State of Iowa, which was the common 
agent or trustee of both of the companies, and _ its 
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selections therefore enured to the benefit of this’ com- 
pany as well as to that of the defendant company, and the 
fact that they were patented to the state wrongfully or 
mistakenly as for the sole benefit of the defendant com- 
pany, makes no difference. They must be ‘treated i ina 
court of equity when patented to the common trustee as 
held for the joint benefit of both parties entitled to them. 
We therefore insist that the decree of the court below as 
to these lands should be affirmed. | 

As stated in the decree, 58,695 acres of the lands in 
dispute are now held by the State of Iowa and have not 
been patented to either company. The state refused to 
patent to either party until this controversy was settled. 
They are ready to patent on the decision of this case in 
accordance with its decision. The decree in the Circuit 
Court included all the lands, those certified to the defen- 
dant company, as well as those still held by the state, 
and the partition provided for in the decree included 
both classes of lands. We ask that this part of the de- 
cree also be affirmed. | 

Lastly. The Chicago, Milwaukee & St. Paul. Railway 
Company claims no relief under the appeal taken in its 
name, No. 517, but consent that it may be dismissed. 

JOHN W. CARY, 
Of Counsel for 

Chicago, Milwaukee & St. Paul Railway Company. 
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No. 169. 


THE SIOUX CITY AND ST. PAUL RAILROAD COM- 


PANY AND ALEXANDER H. RICE AND ELIAS = 
F. DRAKE, Trustees, Appellants, 


VS. 


THE CHICAGO, MILWAUKEE AND ST. PAUL RAIL- 
| WAY COMPANY, Respondents. 


BRIEF FOR APPELLANT. 


nn a eT Ew 


JOHN C. SPOONER, 
J. H. SWAN, 


Counsel for Appellants. 
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IN THE 


Supreme Court of the Elnited States. 


October Term 1885.—No. 169. 


ee a enn ee ee 


THE SIOUX CITY AND ST. PAUL RAILROAD 
COMPANY AND ALEXANDER H. RICE AND 
ELIAS F. DRAKE, Trusters, APPELLANTs, 


v Ss ° 


THE CHICAGO, MILWAUKEE, AND ST. PAUL 
RAILWAY COMPANY, REsponpents. 


Statement. 


The material facts pertinent to the single assigument of 
error which we propose to urge upon the attention of the 
court are as follows: | 

Congress, by an act approved March 12, 1864, granted 
to Iowa every alternate section of land, designated by odd 
numbers, for ten sections in width on each side of said 
road, to aid in the construction of “a railroad from Sioux 
City in said State to the south line of the State of Minne- 
sota, at such point as the State of Iowa may select, be- 
tween the Big Sioux and the west fork of the Des Moines 
River ;” “also to said State, for the use and benefit of the 
McGregor Western Railroad Company, tor the purpose of 
aiding in the construction of a railroad from a point at or 
near the foot of Main street in South McGregor, in said 
State, in a westerly direction, by the most practicable route, 
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THE SIOUX CITY AND ST. PAUL RAILROAD 
COMPANY AND ALEXANDER H. RICE AND 
ELIAS F. DRAKE, TrusteErs, APPELLANTS, 


Us. 


THE CHICAGO, MILWAUKEE, AND ST. PAUL 
RAILWAY COMPANY, ReEsponpents. 


Statement. 


The material facts pertinent to the single assignment of 
error which we propose to urge upon the attention of the 
court are as follows: 

Congress, by au act approved March 12, 1864, granted 
to Iowa every alternate section of land, designated by odd 
numbers, for ten sections in width on each side of: said 
road, to aid in the construction of “a railroad from Sioux 
City in said State to the south line of the State of Minne- 
sota, at such point as the State of Iowa may select, be- 
tween the Big Sioux and the west fork of the Des Moines 
River;” “also to said State, for the use and benefit of the 
MeGregor Western Railroad Company, tor the purpose of 
aiding in the construction of a railroad from a point at or 
near the foot of Main street in South McGregor, in said 
State, in a westerly direction, by the most practicable route, 


2 
on or near the forty-third parallel of north latitude, until 
it shall intersect the said road running from Sioux City to 
the Minnesota State line, in the county of O’Brien, in said 


State.” 
Record, p. 10. 


The “indemnity ” clause of the act is as follows: 


“ But in case it shall appear that the United States have, 
when the lines or routes of said railroads are definitely 
located, sold any section, or any part thereof, granted as 
aforesaid, or that the right of’ pre-emption or homestead 
settlement has attached to the same, or that the same has 
been reserved by the United States for any purpose what- 
ever, then it shall be the duty of the Secretary of the In- 
terior to cause to be selected, tor the purposes aforesaid, 
from the public lands of the United States nearest to the 
tier of sections above specitied, so much land, in alternate: 
sections or parts of sections, designated by odd numbers, 
as shall be equal to such lands as the United States have 
sold, reserved, or otherwise appropriated, or to which the 
right of homestead settlement or pre-emption has attached 
as aforesaid, which lands thus indicated by odd numbers 
and sections, by the direction of the Secretary of the In- 
terior, shall be held by the State ot Iowa for the uses and 
purposes aforesaid.” 


The fourth section provides that the Secretary of the In- 
terior shall, as fast as the roads are completed in sections 
of ten consecutive miles each, and the fact certified by the 
Governor, issue patents to the State for the benefit of the com- 
pany constructing each such ten miles of road for one hundred 
sections of land, and so on until both roads should be com- 
pleted ; and provides that if the McGregor Western Rail- 
road Company, or its assigns, should fail to complete at 
least twenty miles of its road each year, the State might re- 
sume the grant to it, and “ so dispose of the same as to secure 
the completion of a road on said line, and upon such terms 
within such time as the State shall determine,” provided: 
that if the roads are not completed within ten years from 
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their several acceptances of this grant, the lands granted 
by the act and not patented should revert to the State of 
Iowa, for the purpose of securing the completion of said 
roads within such time, not to exceed tive years, and upon 
such terms as the State should determine; and further de- 
clared that in the event of a failure to complete the roads 
within five years from the ten years, the lands nese seems 
of should revert to the United States. 

Section 7 grants to the State of Minnesota, to aid in con- 
structing a railroad from St. Paul and St. Anthony, by way 
of Minneapolis to the southern boundary of tbe State, in 
the direction of the mouth of the Big Sioux river, four sec- 
tions per mile, in addition to those granted for the same 
purpose by an act approved March 13, 1857. 

The McGregor Western Railroad Company mentioned 
in the act of Congress, on or about the 19th day of August, 
1864, located its line of road from McGregor, in Clayton 
county, to Calmar, in the county of Winneshiek, in said 
State of Iowa, and thence west through the counties of 
Chickasaw, Floyd, Cerro Gordo, Hancock, Kossuth, Palo 
Alto, Clay, and O’Brien, in the State of Iowa, to a point 
in O’Brien county, in section nineteen (19), Township 
ninety-five (95) north, of range forty (40) west ; and on the 
30th day of the same month filed a map of said line, with 
a certiticate thereon, signed by its chief engineer and presi- 
dent, and countersigned by its secretary and attested by its 
corporate seal, in the proper oftice of the Department of 
the Interior, and requested that << all the vacant and unoc- 
cupied odd-numbered sections within twenty miles on each 
side of the line be reserved from sale, under the provisions 
of the land grant made by Congress of the United States 
to said company.” (Record, map, and certificate, page 156, 
and map opposite page 20, also opposite page 273.) 

On the 12th day of September, 1864, the Commissioner 
of the General Land Office, by letters to the register and 
receiver at Sioux City, lowa, and at Fort Dodge, Iowa, 
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directed the withdrawal! from market of the lands in the 
odd-numbered sections within twenty miles on each side 
of the line of the railroad as shown upon said map. (Ree- 
ord, pp. 156, 157.) 

In January, 1866, the defendant company was incor- 
porated under the laws of Lowa for the purpose of con- 
structing and operating a railroad from Sioux City to the 
northern line of the State of Iowa in the direction of Man- 
kato, Minnesota. (Record, pp. 292-4.) 

By section 2 of an act approved April 3d, 1866, the Leg- 
islature of the Siute of Iowa declared, “That so much of — 
the lands, interests, rights, powers, and privileges as are 
or may be granted or conferred in pursuance of the act of 
Congress aforesaid, for the purpose of aiding in the con- 
struction of a railroad from Sioux City,.in the State of 
Iowa, to the south line of the State of Minnesota, at such 
point as the State of Iowa may select, between the Big 
Sioux and the west fork of the Des Moines river, be, and 
are hereby disposed of, granted and conferred upou the 
Sioux City and St. Paul Railroad Company, a body corpo- 
rate existing under and by virtue of the laws of the State 
of Iowa.” 

Section 3 provided “ that said company shall locate and 
definitely fix the line and route of said road as soon as 
practicable after the passage of this act, and shall file a 
map showing such line or route in the office of the Gov- 
ernor of the State of Iowa, and it shall be the duty of said 
Governor, after fixing his ofticial seal thereto, to file or 
cause to be filed such map in the office of the Secretary of 
the Interior.”’ 

Section 6 is as follows: “The said company is hereby 
authorized and empowered to select and designate the 
point upon the south line of the State of Minnesota to 
which said road shall be built between the « Big Sioux’ and 
the ‘west fork’ of the Des Moines river, as designated by 
said act of Congress.” (Record, pp. 62-3.) 
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The defendant company duly accepted the grant, as re- 
quired by law. (Record, p. 295.) 

On or about the 10th of July, 1867, the defendant com- 
pany filed a map showing the route of its road from Sioux 
City to the Minnesota State line, in the office of the Gov- 
ernor of the State of Iowa, and also in the office of the 
Secretary of State of the State of Iowa, which map was 
filed by said Governor in the same month in the General 
Land Office at Washington. (See map opp. page 815.) 

On the 26th of August, 1867, the Commissioner of the 
General Land Office accepted said map, and, by an order, 
directed the Register and Receiver of the Land Office at 
Sioux City, lowa, to withdraw from sale or other disposal. 
all the odd-numbered sections within the twenty-mile limits 
of the line as shown and located upon said map; and di- 
rected the even-numbered sections within the ten-mile 
limits to be held for sale at only double the minimum price 
of the public lands. He also transmitted a map showing 
the ten and twenty mile limits of said grant to said land 
office. (See map, page 298 of Record.) 

The line shown upon this map filed in 1867 passed 
through O’Brien county about three miles from the north- 
west corner of said county. The line was located and the 
road constructed to meet the road mentioned in section 7 
of the act of Congress, being constructed from the Missis- 
sippi river to the southern boundary of the State of Minne- 
sota in the direction of the mouth of the Big Sioux river. 

The McGregor Western Railroad Company not having 
complied with the act of Congress of May 12, 1864, and 
with the legislation of the State of Iowa, as to the con- 
struction of the railway, the Legislature of Iowa, by an 
act approved February 27, 1868, resumed the grant to that 
company absolutely. (Record, pp. 14, 15.) 

At the same session, and by an act approved March 31, 
1868, the Legislature conferred the grant upon the Mc- 
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Gregor and Sioux City Railway Company. (Record, pp. 
15-18. ) 

The line of road from McGregor to the intersection 
point with the road running from Sioux City had not up 
to this time been located, the map filed in 1864 having 
extended only to section 19 in O’Brien county. 

At this juncture the State of Iowa was called upon by 
the Commissioner of the General Land Office to “file a 
map, properly authenticated, showing the true location 
of line through Clay and O’Brien counties, to the point of 
intersection with the Sioux City and St. Paul Railroad,” 
(Record, p. 160, folio 379,) and thereupon ensued a cor- 
respondence between the Commissioner of the General 
Land Office and the officers of the ralway company, which 
is set forth in the record, but which it is unnecessary to 
repeat here. It is sufficient to say that the railway com- 
pany constrned it asa decision that the line located in 
1864 was to be treated as a line definitely located only up 
to the east boundary of Clay county, and as laying upon 
the company a command to locate the line from the east 
boundary of Clay county to the point of intersection with 
the road running from Sioux City. 

The line from the east boundary of Clay county was 
therefore located, and maps thereof filed in January and 
August, 1869. (See certificate of Commissioner attached 
to map, opposite pages 170-1 of Record.) 

This location from the east boundary of Clay county to 
the intersection point shown on the map was accepted by 
the Department as a definite and final location. 

The McGregor & Sioux City Railway Company, whose 
name was afterwards changed to the McGregor & Missouri 
Railway Company, constructed a railway from Calmar to 
Algona on the line of 1864, a distance of 182135 miles 
from McGregor, which fact was certified to the Secretary 
of the Interior by the Governor of the State of Iowa, under 
date of December 5th, 1870. 


° ‘ Ca, A 
- _— oa . 2 ne ees 
> . 


_ the Iowa Falls and Sioux City Railroad, a distance of 24 


- plainant’s bill; and on the 25th of January, 1875, a patent 
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In the year 1872 the Sioux City and St. Paul Railroad 
Company commenced the construction of its railroad, and 
prior to September, 1872, completed the same from the 
Minnesota State line to Le Mars, a distance of 56} miles, 
and operated its trains from Le Mars to Sioux City over 


miles. . 
Prior to the 4th of February, 1873, the Governor of the 
State of Iowa had certified to the Secretary of the Interior 
the completion of fifty miles of railway by the defendant 
company. | | 

On the 17th of June, 1873, the Secretary of the Interior 
caused to be made and delivered to the State of lowa a 
patent for all the lands described in Exhibit No. 11 of com- 


for the lands described in Exhibit 12 of complainant’s bill. 
These patents conveyed said lands to the State of Iowa in 
trust “for the use and benefit of the Sioux City and St. Paul 
Railroad Company of said State and its assigns.” (See Ex- 
hibits “C” and « D,” pp. 64 to 66 of Record.) 

On the 15th of March, 1876, the Legislature resumed the 
grant made in 1868 to the McGregor and Sioux City Com- 
pany, and made a re-grant of the land, upon different con- 
ditions. This grant, however, was not accepted by the 
company. 

In December, 1877, the Governor of the State of Iowa 
and the Register of the State Land Office certified a por- 
tion of the lands embraced in said patents, and being a por- 
tion of the overlapping lands now in controversy, to the 
Sioux City and St. Paul Railroad Company “ subject to any 
valid conflicting right that may exist to any of the tracts 
therein described.” (Record, pp. 301 to 308.) 

By an act approved February 27, 1878, the Legislature 
of the State of Iowa resumed absolutely all lands thereto- 
fore granted to the McGregor & Sioux City Railway Com- 
pany, and conferred the same upon the complainant com- 
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pany, the Chicago, Milwaukee & St. Paul Railway Company, 
which accepted the act, and on or about Novemher, 1878, 
completed its railroad from Algona to Sheldon, the point 
of intersection, in O’Brien county, with the railway of the s 
defendant company, which fact was certified to the Secre- 
tary of the Interior by the Governor of Iowa on the 30th 
of November, 1878. (Record, pp. 198, 199.) | 

On the 4th of March, 1879, the complainant tiled the 
bill in this cause in the Circuit Court of the United States 
for the district of Iowa against the defendant, whereby, 
among other things, it claims that having constructed the 
road under the act of the Legislature of 1878, it became 
and was entitled to the lands in the overlap, which had 
theretofore been certified, as aforesaid, to the defendant 
company, and those also remaining uncertified. 

While the complainant claimed, by its bill, all of the 
lands within the overlap, it was stated by Mr. Cary, its general 
‘solicitor, in open court, that they asked a decree for only a 
motety of the lands. (See opinion of Jadge Love, Record, 
p. 82, folio 200.) 

The Circuit Court decreed that the equity was with the 
complainant; held that the line of 1868 and 1869 to Shel- 
don was a land-grant line, and did, by the decree, vest the 
title in the complainant cormpany to an equal undivided 
one-half of the lands described therein—that is to say: 


First. Of lands within the ten-mile limits of the rail- 
ways of both complainant and defendant, patented to the 
defendant and unpatented to it, amounting to 50,5397%%5 
acres. 


Seconp. Of the lands within the ten-mile limits of the 
railway of the detendant, and outside the ten-mile limits, 
but within the twenty-mile limits of the railway of the 
complainant, patented and unpatented to the defendant, 
amounting to 63,796;5 acres. 
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Tuirp. Of the lands within the ten-mile limits of the 
railway of the complainant, and outside the ten and within 
the twenty-mile limits of the railway of the defendant, 
patented and unpatented to the defendant, amounting to 
33,0711é5 acres. 


Fourtu. Of lands without the ten-mile limits of the 
railways of both complainant and defendant, and within 
the twenty-mile limits of the railways of both complainant 
and defendant, patented and unpatented to the defendant, 
amounting to 42,188; acres (See recapitulation em- 
bodied in decree, Record, p. 95.) 


Errors Assigned. 


The court below erred in decreeing to the complainant 
company lands, or any interest in lands, within the ten- 
mile or place limits of the railway of the defendant com- 
pany, and without the ten-mile or place limits of the rail- 
way of the complainant company; and in Mecreeing to the 
defendant company any lands, or any interest in lands, 
within the ten-mile or place limits of the railway of the 
complainant company, and without the ten-mile or place 
limits of the railway of the defendant.company. 


Points and Authorities. 


The coart will observe that this litigation relates entirely 
to the lands within the “overlap” or conflicting limits of 
the two grants made by the act of 1864, at the intersection 
point, in O’Brien county. The act required the intersection 
of the roads, and therefore rendered inevitable the conflict 
in the limits of the grants. 

Since the litigation was instituted this court has made 
many decisions touching the construction of land grant 
acis, and the rights of corporations under conflicting 
grants, rendering necessary the abandonment of several of 
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the theories which the court will see from an inspection of 
the pleadings, and the opinion of the court below, have 
been at times relied upon by the parties. 

It was contended in the court below, among other things, 
by the defendant company, that the location of 1864, by the 
McGregor Western Railroad Company, of the line to sec- 
tion 19, in O’Brien county, and the withdrawal of lands 
along that line, was a definite and final location of the 
road to that point, and fixed to that point the limits of the 
land grant, place and indemnity, and that the location made 
in 1869, upon the requirement of the department, could 
not operate to change those limits. 

The decision was adverse to this contention, the court 
holding that the line of 1864 was incomplete; that it had 
not been treated by the Government as a definite and 
final location, and that being only tentative, it was en- 
tirely competent for the company to complete the definite 
location of the road by beginning at the east boundary of 
Clay county. 

The controversy, before the commencement of this suit, 
had been submitted to the decision of Mr, Justice Miller, 
sitting as a referee, and his decision upon the question was 
identical with that of the court below in this cause. 

In addition to the considerations referred to, in the opin- 
ion of the learned court below, it is found that the partial 
location of 1864, by the McGregor Western Railroad 
Company, was made two years before the Legislature of 
Iowa had accepted the grant, and agreed to abide by its 
conditions. 

It seems quite clear that a location by the McGregor 
Western Railroad Company before the State had accepted 
the grant—in other words, before it had become a grant, 
and while it remained in the power of the State to refuse 
to agree to its conditions, and in the power of Congress 
to revoke it—is hardly to be considered a definite and 
final location under the land grant act. 
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There is no legislation of the State, or of Congress, after 
the acceptance of the grant by the State, recognizing the 
location made in 1864. | 

It had been decided by the Attorney-General of the 
United States that such a location, in advance of the ac- 
ceptance of the grant, could not be said to be a definite and 
final location. 

The question was considered by the Secretary of the 
Interior and by the Attorney-General as to this case, and 
the decision of these officers was likewise adverse to the 
centention of the defendant company in that regard. 

That company therefure abandons, upon the advice of 
counsel, in this court that position. , 

It was also contended in the court below, and considered 
by the court the strongest position urged by the defendant 
company, that as the lands in the indemnity limits within 
the overlap had been selected by the Secretary of the In- 
terior for that company, and patented to the State of Iowa 
for the use and benefit of that company and its assigns, 
the title therefore was in it by prior right. 

This position is likewise abandoned in this court, upon 
the advice of counsel. 

The indemnity clause of the act is in the following 
language : 

«+ But in case it shall appear that the United States have, 
when the lines and routes of said roads are definitely 
located, sold any section, or any part thereof, granted as 
aforesaid, or that the right of pre-emption or homestead 
settlement has attached to the same, or that the same has 
been reserved by the United States for any purpose what- 
ever, then it shall be the duty of the Secretary of the Interior 
to cause to be selected for the purpose aforesaid,from the nearest ° 
tiers of sections above specified, so much land, in alter- 
nate sections, or parts of sections, * * * which lands 
thus indicated by odd numbers and sections, by the direction of 
the Secretary of the Interior, shall be held by the State of Iowa 
for the uses and purposes aforesaid.” 
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The trust "por Which the State of lowa was to hold the 
indemnity lands thus Patented to hep 18 declared by the 
act of Congress, and, of course, no language Which the 
Secretary of the Interior might insert In a Patent to the 
State, of the lands thus selected, Could operate In the law 
(0 Change the nature of that trust, 

There jg Nothing in the legislation Of the State of Iowa 
Which can fairly be “Oustrued ag an Intention upon the 
Part of the Legislature (0 give an Yvight to the defendant 
“OMpany in those limits Superior to op €xclusive of the 
Complainant ©COMpany in the Same limits On the con- 
trary, the Statutes upon the subject seem {0 indicate the 
contrary Intention. Moreover, such legislation Would 
probably be Invalid, Unless it were Possible to Work an eg. 
Coppel upon the Complainant COMPANY to raise the question, 
Which it js not, 

The aet of Congress made Mevitable the Conflict, and 
made it the duty of the Secretary of the Interior, 4 public 
Officer, to Cause to he Selected the lands Within the In- 
demnity limits, | 

The conflict being “Feated by the act of' Congress it 
Was Wisely not left to the COMpanies to make the selec. 
tion, and therefore the Principle so Often “"nouuced by this 
Court—that tyo Companies each having a right (0 select 
lands within common and conflicting limits, that com- 
pany which firgt EXercises the right of Selection js entitled 
tO priority—js NOt applicable to this case. | 

It is not a strange “Ssumption that Congress, because it 
Tequired the conflict, Intended to Preclade the Possibility 
of inequality by making jt the duty of a Public officer to 
make the Selections fy, the Purposes name by the act. 

So far as the record shows the only Selection by the 
Secretary Of the Interioy is that evidenced by the patents 
to the State of Towa for the benetit of the Sioux City ang 
St. Paul Railroad Compan y. 

Record, Pp. 64-66. 
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These were made in 1873 and 1875. At this time each 
company had filed its map of definite location of its entire 
route, so that as to each company the right to indemnity 


had arisen. 
Railroad Co. v. Herring, 110 U.8., 27. 


This being true, counsel for appellant have not deemed 
it fairly open to debate that it was not in the power of 
the Secretary of the Interior, a public officer charged with 
the duty of selecting or causing to be selected the lands 
within the indemnity limits of the overlap, to exercise that 
duty for the sole benefit of one road, each being as much 
entitled as the other. 

Therefore the abandonment. of that position. 

It is admitted— 

First. ‘That, under the decisions of this court, where the 
place lands of the two grants conflict, each company takes 
a moiety. 


SEconD. That each company is entitled to a moiety in 
the common indemnity limits within the overlap. 


This brings us to the assignment of error. It certainly 
needs little argument. | | 

The definite location of the line of the defandant com- 
pany’s road was filedin 1867. At that time the other line 
had been located, if at all, only to section 19, in O’Brien 
county. The map of location was accepted by the De- 
partment. 7 

Wallace v. Knevals, 114 U. S., 375. 


This established the right of the defendant company 
within the place limits along the line thus definitely 
located— 

Van Wyck v. Knevals, 106 U.S., 360; 
Kansas Pacific Railway Company +. Dunmeyer, 
113 U. 8., 629— 


and gave precision to the odd-numbered sections within 
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ten miles on either side of the road, and the title by this 
act of location became “ fixed, ascertained, and perfected, 
and related back to the act of Congress.” 
Schulenburg v. Harriman, 21 ‘Wallace, 43. 
Missouri, Kansas and Texas Railroad Co. v. Kansas 
Pacific Railroad Co., 97 U. S., 491-501. 
St. Paul Railroad v. Winona Railroad, 112 U.S., 
720. 


These lands, having been thus appropriated, could not 
be taken by the compiainant company to make up defi- 
ciencies in its place limits. 

The decision last referred to distinctly supports and settles 
this proposition in favor of the defendant company. In 
that case (page 727) there was nq conflict between tbe 
place limits of the two roads. The indemnity limits of 
the St. Paul road extended over a part of the six-mile 
limits of the Winona road, and it was urged that by rea- 
son of priority of location the St. Paul Company had a 
right to select lands within the six-mile limits of the 
Winona railroad to make up the deficiency in -its place 
limits. 

The court say : 

“Tt is on this ground that the appellant here insists upon 
its right to enter the six-mile limits of the appellee’s road 


wherever its indemnity limits of fifteen miles and its ex- 
tension limits of twenty miles overlap the six-mile limits of 


the latter, and, to the exclusion of the appellee, select there | 


all the odd-numbered sections to which that company would 
otherwise be entitled. We do not think this proposition is 
sound. It has been the practice and usage of the Land 
Department when these conflicting lines relate to the limits 
within which the designated alternate odd-numbered sec- 
tions are to be found, to hold that the respective companies 
take the lands so situated in undivided moieties, without 
regard to the date of location of the lines of road. * * * 

«The parties to this litigation adjusted the conflict where 
their roads crossed on that basis, and the principle is a nec- 
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essary result of the rule that no priority of right is secured 
by priority of location. We entertain no doubt of its sound- 
ness. It follows from these principles that the decision of 
the Supreme Court was right, that the lands embraced in 
its first class, namely, those found within the six-mile limits 
of the road of plaintiff below, the Winona Company, and 
without the six-mile limits of the defendant, were definitely 
fixed and ascertained to belong to the former when its line 
was located, and could not be taken to supply deficiencies 
in the grant of the other company, whether its road was 
located first or last.” : 


In the case last cited there was by the act of Congress 
un inevitable conflict between the two grants, as in the 
case at bar. : 

The case is decisive of the proposition. 

Independent of the decision, however, it would seem to 
be very clear ‘that such must be the construction of the act 
of Congress. 

The power conferred by the act upon the Secretary of 
the Interior to select lands to make up the deficiency is 
limited. 


“Tt shall be the duty of the Secretary of the Interior to 
cause to be selected for the purpose aforesaid, from the 
public lands of the United States, nearest to the tiers of sec- 
tions above specitied, so much land in alternate sections, or 
parts of sections, designated by odd numbers,” &c. 


The lands within the place limits had ceased to be 
“public” lands. They were no longer liable to entry, 
homestead, pre-emption, or even to grant by Congress. 

In Newhall v. Sanger, (92 U.S., 761,) this court says: 
«The words ‘ public lands’ are habitually used in our leg- 
islation to describe such as are subject to sale, or other dis- 
posal, under general laws.” 

By this test, the lands within the ten-mile limits were not 
open to selection by the Secretary of the Interior for the 
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benetit of the complainant company, and therefore not sub- 
Ject to be divested by decree for its benefit. 

It is too apparent to make argument proper that the 
decree, in so far as it adjudges the complainant company 
entitled to go into the place limits of the defendant com- 
pany to select deficiency lands, is erroneous, and must be 
reversed. It follows, also, that that portion of the decree 
which gives to the defendant company lands within the 
primary limits of the complainant company, for the same 
purpose, is erroneous; but, by the decree, the defendant 
company is made to yield its place limifs for the indemnity 
purposes of the-complainant to the extent of 63,7967%% acres, 
while the same principle compels the complainant company 
to yield its place limits to the indemnity purposes of the 
defendant company to the extent only of 33,071106 acres. 

The opinion of the learned court below justifying this 
result, upon the theory that “ equality is equity,” ignores 
absolutely the principles governing such grants and the 
rights of parties thereunder, as laid down by this court in 
an unbroken line of decisions from the Schulenberg Case 
(21 Wallace, 43) to this time, and we know of no reason 
which is given, or can be given, why this case should be 
made an exception to the well-settled rules upon the 


subject. 
JoHN C. SPOONER, 


J. Il. Swan, 
Jounsel for Appellant. 


